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Explanation  of  the  Abbreviatwns  used  in  this  Digest. 


C.  C.  Caies  of  Practice  adjudged  in  the  Snpreme  Coart  of  the  State  of  AWo-  York.  By  WUUam  Coleman^ 
Counaellor  at  Law ;  commencing  in  April  Term,  1794,  and  ending  in  Ocuier  Term,  1800.  M 
ons  volMnuQve. 

J.  C.  Reporta  of  Caaee  adjudged  in  the  Supreme  Court  of  Judicature  of  the  State  of  J^ew-York;  from 
Janutay  Term,  1799,  to  Jawmary  Term,  1803,  both  inclusive ;  together  with  the  Caaee  deter- 
mined in  the  Court  for  the  Correction  of  Errors,  during  that  period.  By  William  Joknsoug 
Counsellor  at  Law.    In  three  volumes. 

C.  R.  Reports  of  Cases  argued  and  determined  in  the  Supreme  Court  of  the  State  of  Jfew- York.  By 
George  Gatne«,  Cktunsellor  at  Law.  In  tkree  volumes.  Commencing  in  May  Term,  1803,  and 
ending  in  Jfovember  Term,  1805. 

C.  C.  £.  Cases  argued  and  determined  in  the  Court  for  the  Tria}  of  Impeachments  and  the  Correction 
of  Errors,  in  the  State  of  J^ew-York.  By  George  Caines.  In  two  volumes.  These  Reports 
commence  in  February^  1804,  and  end  in  February y  1805 ;  but  the  Reporter  has  added  seyeral 
cases  decided  in  that  Court,  and  in  the  Supreme  Court,  prior  to  that  time. 

J.R.  Reports  of  Cases  argued  and  determined  in  the  Supreme  Cfourt  of  Judicature,  and  in  the  Court 
for  the  Trial  of  Impeachments  and  the  Correction  of  Errors/  in  the  State  of  New- York.  By 
William.  Johnsoi\^  Counsellor  at  Law.  In  twonty  volumes.  Commencing  in  February  Term, 
1806,  and  ending  in  Januarv  Term,  1823. 

J.  C.  R.  Reports  of  Cases  adjudged  in  the  Court  of  Chancery  of  ^ew-York.  By  William  Johnson^ 
Counsellor  at  Law.  In  seven  volumes.  Commencing  March  3, 1,814,  and  ending  July  2D» 
1823. 

8.  C.  Same  Case. 

8.  P.  Same  Point 

C.  P.  Court  of  Common  Pleas. 

Ch.  Chancellor. 

Ch.J.  Chief  Justice. 

J.  Justice. 

Reg.  Gen.  General  Rules  and  Orders  of  the  Supreme  Court. 

N.R.  L.  The  Statutes  as  last  revised  by  Messrs.  Van  J^ess  and  Woodworih. 


SOUTHERN  DISTRICT  OF  NEW-YORK,  ss. 

(L.  S.)  Bx  IT  RXMKMBiBiD,  That  oo  the  sixteenth  dav  of  November^  A.  D.  1825,  io  the  fiAieih  year  of  the 
IndepeDaeuce  of  the  United  States  of  America,  William  Jonoton,  of  the  said  district,  hath  deposited  io  this  office 
the  uUe  of  a  book,  the  right  whereof  he  claims  as  author,  io  the  words  following,  to  wit : 

"A  Digest  of  the  Cases  decided  and  reported  in  the  Supreme  Court  of  Judicature,  the  Coart  of  Chancery,  and 
the  Court  for  the  Correction  of  Errors,  of  the  Stat«  of  New-York  ;  from  1799  to  1823  j  with  Tables  of  the  Names  of 
the  Cases,  aod  of  Titles  aod  Refereoces.    By  William  Johnson,  Cooosellor  at  Law. 

"'— Ut  ex  iisreeolatiw  Jus,  nonpenSsetdur. ••»,•, Bmo. 

"  In  two  volumes.'' 

Io  conformitj  to  the  act  of  Congress  of  the  Uoited  States,  entitled, "  An  act  for  the  encouragement  of  learning, 
by  secoring  the  copies  of  maps,  charts,  and  books,  to  the  authors  and  proprietors  of  such  copies,  during  the  time 
therein  mentioned.''  And  also  to  the  act,  entitled,  "  An  act,  supplementary  to  an  act,  eutitleci,  An  act  for  the 
encouragement  of  learning,  by  securing  the  copies  of  maps,  charts,  and  books,  to  the  authors  and  proprietors  of 
such  copies,  durinr  the  times  therein  mentioned,  and  extending  the  benefits  thereof  to  the  arts  of  designing, 
engraving,  and  etcning  historical  and  other  prints,'' 

JAMES  DILL, 

Clerk  of  the  Southern  District  of  New-York. 
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ADVERTISEMENT. 


It  wafl|  at  first,  intended  to  give  a  supplement  only  to  the  former  Digest,  compriaing  the  points 
■abaequently  decided ;  but  that  design  haa  been  relinquished,  from  a  belief  that  the  conve- 
nience and  advantage  of  having  the  whole  series  of  decisions  incorporated  together,  would  more 
than  compensate  the  expense  of  an  additional  volume.  AH  the  decisions,  therefore,  in  Law 
and  Equity,  from  January,  1799,  to  1823,  have  been  arranged  under  their  proper  tides.  The 
plan  of  the  former  Digest  having  been  generally  approved,  its  titles,  divisions,  and  subdivisions, 
have  been  preserved,  except  in  a  few  instances,  where  those  relating  to  the  same  subject  were 
improperly  disjoined.  The  Ckanetry  SifsUmy  so  long  established  as  a  distinct  branch  of  our  jn- 
nspnidence,  seemed  to  require,  that  tho  decisions  of  the  two  great  Courts  of  Law  and  Equity 
should  be  kept  separate.  The  points  adjudged  in  the  Court  of  Chancery,  and  on  appeal  from 
that  Court,  have  been  acconlingly  placed  together  under  the  general  head  of  CHANCERY. 
The  General  Rules  of  the  Supreme  Court  have  been  incorporated  under  the  head  of  Practice. 

In  fmming  this  Digest,  the  design  had  been  carefully  to  extract  from  the  opinions  of  the 
Judges,  and  to  state,  as  far  as  the  requisite  brevity  allowed,  in  their  own  language,  the  general 
principles  of  Law  decided  by  the  Court  Such  pbeitions  as  appeared  to  be  deduced  aa  conse- 
quences finom  the  general  proposition,  or  stated  as  modifications  of  the  general  rule,  have  been 
placed  in  successive  order,  so  as  to  exhibit  their  connection  and  dependence.  Such  observa- 
tions of  the  Judges,  not  embraced  in  the  decision  of  the  Court,  as  appeared  impotent,  have  been 
stated ;  and  these  dicta  are  distinguished  by  the  names  of  the  Judges  by  whom  they  were  ex- 
pressed. Where  a  point  of  law  has  been  more  than  once  decided,  a  reference  is  made  to  all  tho 
eases,  without  repeating  the  same  principle ;  and  where  a  position  has  been  overruled  or  reversed, 
the  law  is  taken  to  be  established  by  the  last  determination,  referring  merely  to  the  former  or  origi- 
nal case,  as  conUiining  a  contrary  doctrine.  Where  a  case  involved  no  general  principle,  ye^ 
seemed  worth  preserving,  the  fiicts  have  been  concisely  stated  with  the  judgment  of  the  Court ; 
and  where  the  construction  of  Epatentf  as  to  its  boundaries  merely,  was  the  only  point  befere  the 
Court,  the  name  of  the  case  only  haa  been  given,  with  a  reference  to  the  place  where  it  might 
be  found. 

As  it  does  not  fall  within  the  proper  scope  of  a  work  of  this  nature,  to  contain  remarks  or 
ciiticisms  on  the  judgments  pronounced,  no  attempt  has  been  made  to  reconcile  any  apparent 
coatnuiictions,  further  than  by  proper  references  to  draw  the  attention  of  tiie  reader  to  them. 
The  real  or  apparent  discrepancies  are,  however,  considering  tho  great  number  of  cases,  sur- 
prisingly few ;  fewer,  it  is  believed,  than  can  be  found  among  on-equal  number  of  decisions,  for 
the  same  period  of  time,  in  the  Courts  of  any  other  country.  This  general  harmony  is  the 
result,  in  a  great  measure,  of  the  course  adopted  by  the  Judges  of  taking  time  to  advise  on  all 
important  questions,  and  of  the  practice  of  publishing  reports  of  their  detenninations  as  speedily 
«  possible  after  the  term  in  which  they  are  delivered. 

The  Table  of  T^es^  Dinsions,  Subdivisiontf  and  References^  prefixed  to  each  volume,  to- 
(ctber  with  the  occasional  references  in  the  body  of  the  work,  will,  it  is  hoped,  enable  the  reader 
to  find,  with  ease,  the  point  which  may  be  the  object  of  his  inquiry,  when  its  true  place  does  not 
immediately  occur  to  his  mind.  The  Tb&Ze  of  (he  Mmes  of  the  Cases,  which  have  been  care- 
fully analyzed,  will  also  a<<sist  him  in  his  search,  Those  of  the  plaintiffs,  only,  are  the  leading 
names  in  alphabetical  order,  as  a  double  arrangement,  with  tlie  aame  references,  would  have 
increased  the  second  volume  to  an  inconvenient  size.  Errors  and  omissions  are  almost  inevi- 
table in  a  vrorii  of  this  nature,  but  it  is  hoped  that  they  wilt  not  be  found  many  or  important  Such 
IS  were  discovered  too  late  for  correction,  though  not  very  material,  are  collected  and  subjoined. 
No  one  who  looks  at  the  numerous  volumes  which  load  the  shelves  of  a  lawyer's  library, 
enough  to  appal  the  most  resolute  student,  will  question  the  utility  of  digests  or  abridgments, 
or  whatever  vwy  facilitate  research,  and  lighten  the  labors  of  a  roost  kiborioua  profession. 
Such  compilations,  however,  cannot  supersede  the  necessity  of  resorting  to  the  original  works  ; 
and  they  ought  always  to  be  received  with  the  caution  given  by  Lord  Bacoic  ;  "  Cavtndum 

•»dtm  eslf  ne  fumJtf  isUt  reddani  homines  promptos  adpraeticamf  cessatores  m  scienlia  ipsa.*' 


NAMES  OF  THE  JUSTICES 


OF  THX 


SUPREME  COURT  OF  THE  COLONY  OP  NEW-YORK. 

FROM  1691  TO  1776. 


(a)  Joseph  Dudlet, Chief  Justice^  appointed  •••••••..  1691 

JoHNSONy ^ 

William  Smith Ussistant  Judges. 

Stephen   Van  Cortlandt,     C  » 

William  Pinhobne,    .  •  .  •  J 

(4)  William  Smith, Ch.  Justice^ June  9,  14  Wm,  III.  1702 

John  Bridges, 2d  Judge, June  14,  1702 

John  Bridges, Chief  Justice, April  5,  1703 

Robert  Milward, 2d  Judge, April  5,  1703 

Thomas   Wenham, 3d  Judge, April  5,  1703 

Roger  Mompesson, Chief  Justice, July  15,  1704 

Lewis  Morris,    •••••...  Chief  Justice, July  1,  1718 

Robert  Walter, 2d  Judge, Oct.  23,  1718 

James  De  Lancet, 2d  Judge, June  24,  1731 

Frederick  Phillips, 3d  Judge, June  24,  1731 

(c)  Lewis  Morris, Chief  Justice, June  5,  1729 

James  De  Lancet, •  Chief  Justice, Aug.  21,  1733 

Frederick  Phillips,  .  •  .  .  •  2d  Judge, Aug.  21,  1733 

(d)  Daniel  Horsmanden,  ...  3d  Judge, Jan.  24,  1736 

John  Chambers, 2d  Judge, July  30,  1751 

Daniel  Horsmanden, 3d  Judge, July  28,  1753 

David  Jones, 4th  Judge, Nov.  21,  1758 

(e)JoHN  Chambers, 2d  Judge, •  Oct.  4,  1761 

Daniel  Horsmanden, 3d  Judge, Oct.  14,  1761 

David  Jones, 4th  Judge, Oct.  14,  1761 

Benjamin  Pratt, Chief  Justice, Nov.  11,1761 

Daniel  Horsmanden, 2d  Judge, .  March  26,  1762 

David  Jones, 3d  Judge, ^  .  .  .  March  31,  1762 

Daniel  Horsmanden, Chief  Justice, . March  16,  1763 

Dav^d  Jones, .  2d  Judge, March  16,  1763 

William  Smith, 3d  Judge, March  16,  1763 

Robert  R.  Livingston,    .  •  .  4th  Judge, March  16,  1763 

(f)  George  Duncan  Ludlow, Dec.  14,  1769 

Cp)  Thomas  Jones, Sept.  29, 1773 

Whitehead  Hicks, * Feb.  14,  1776 

(m).  See  Smith'e  Hiitonr  of  JVew-  Y&rkf  Cam(s  Ed.  p.  89.  and  265.  Schwmerhorn's  Ed.  p.  127.  On 
the  nrit  erection  of  the  Supreme  Court,  in  1091,  it  consieted  of  a  Chief  Justice  and  four  AssiBtant 
Judges.  The  Chief  Justice  had  a  salary  of  130  pounds,  and  the  second  Judge  a  salary  of  100  pounds ; 
but  the  other  three  Judges  were  allowed  notiiing  fi)r  their  services.  This  was  a  temporary  law,  but' 
the  Courts  were  afterwvds  regulated  and  fixed,  by  an  ordinance  of  the  Governor  and  Council,  in  1G99, 
and  were  continued  and  held  under  ordinances  until  the  revolution. 

[h)  No  records  of  commissions  are  to  be  found  in  the  Secretary's  Office  from  1691  to  1702. 

[ej  Superseded,  JhiguM  21, 1733. 

[iQ  Superseded,  Slumber  22, 1737. 

(e)  Retiffned,  JCovembtr  19, 1761. 

(/)  In  place  of  William  Smithy  who  resigned. 

(g)  In  place  of  DmuI  •/oim»,  deeeased. 
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CHANCELLORS  OF  THE  STATE  OF  NEW-YORK, 


FROM  1777  TO  1823. 


b)  Robert  R.  Liylngstok,  Esq appointed October  17,  1777 

1)  John  LAirsfNo,  Jun.  Esq October  28,  1801 

t)  James  Kent,  Esq February  25,  1814 


1 


JUDGES  OF  THE  SUPREME  COURT. 

Chief  Justices. 

SJoHN  Jay,  Esq appointed October  17,  1777 
_  Richard  Morris,  Esq October  28,  1779 

Robert  Yates,  Esq September  28,  1790 

John  Lansing,  Jun.  Esq ,•  •  •   February  15,  1798 

)  Morgan  Lewis,  Esq. '.  .  .  .  October  28,  1801 

i)  James   Kent,  Esq July  2,  1804 

;)  Smith  Thompson,  Esq February  25,  1814 

k)  Ambrose  Spencer,  Esq.  • February  9,  1819 


Puisne  Judges. 

foTo"  ^Loss'S^BARWisi.'  }    appointed OctohtT  17,  1777 

John  Lansing,  Jun.  Esq • September  28,  1790 

Morgan  Lewis,  Esq December  21,  1792 

(m)  Egbert  Benson,  Esq • January  29,  1794 

r«)  In  coDfleaoence  of  his  having  accepted  and  exercised  the  office  of  Secretary  of  State  of  Foreign 
A^rs,  onder  tiie  United  SUUes,  doubts  were  entertained  whether  the  office  of  Chancellor,  heldt>y  him, 
Hid  not  thereby  become  vacant ;  and  having  resigned  his  office  of  Secretaiy  of  State,  he  was  re-appoint- 
ed Chancellor,  June  22, 1783. 

(h)  He  was  appointed  in  the  place  of  Chancellor  Litihgstoh,  who  resigned,  on  being  appointed 
Minister  Plenipotentiary  from  the  United  States  to  France.  i 

(()  Appointed  in  the  place  of  Chancellor  Lansing,  who  had  arrived  at  the  ace  of  sixty  years,  the 
period  limited  by  the  24tli  article  of  the  constitution  of  the  state,  for  the  tenure  of  the  offices  of  Chan- 
cellor, Judges  or  the  Supreme  Court,  and  first  Judges  of  the  County  Courts. 

(rf)  The  Jb'St  term  of  the  Supreme  Court,  under  the  constitution  of  this  state,  was  held  in  September , 
17^.  The  Chancellor,  Justices  Yates  and  Hobakt,  and  Benson,  the  Attorney  General,  were  appoint- 
ed to  their  respective  offices  by  an  ordinanee  of  the  Convention,  assembled  to  organise  the  government 
r>f  the  state,  on  the  22d  of  May,  1777.  They  were  not,  however,  to  continue  in  office  after  the  first 
meeting  of  the  Council  of  Appointment  under  the  constitution,  unless  their  appointments  were  con- 
firmed oy  the  Council. 

{e)  Appointed  in  the  place  of  Mr.  Chief  Justice  J  at,  who  resigned. 

(/)  Appointed  in  the  place  of  Mr.  Chtrf  Justice  Morris,  who  had  arrived  at  the  age  of  sixty  years f 
the  period  limited  by  the  constitution  for  the  tenure  of  the  office. 

(^)  Ap|K>inted  in  the  place  of  Mr.  Chief  Justice  Tates,  who  had  arrived  at  the  age  o£  sixty  years,  the 
period  limited  by  the  constitution  for  the  tenure  of  the  office. 

(h)  In  the  place  of  Mr.  Chi^  Justice  Lansing,  appointed  Chancellor. 

(0  In  the  place  of  Mr.  Cki^  Justice  Lewis,  elected  Governor  of  the  state. 

(i)  In  the  place  of  Mr.  Chief  Justice  Kent,  appointed  Chancellor. 

(4)  In  the  place  of  Mr.  Chiet  Justice  Thompson,  who  resigned. 

(0  Mr.  Justice  Hobakt  havinir  arrived  at  the  age  of  sixty  ^ears,  his  seat  became  vacant  He  was 
iflerwards  appointed  a  Judge  of  the  E^istrict  Court  of  the  Umted  Slated  for  the  district  o£  ^ew-York, 
ind  died  Fetnmryi.  1805. 

(m)  He  was  fUSbffik  judge.  The  Court  before  eonsisted  of  four  judges  only.  He  resigned  his  seat, 
on  being  appointed  a  Judge  of  the  Circuit  Court  of  the  Uniitd  Statss^  m  March,  1801. 


vi  PUISNE  JUDGES. 

■ 
* 

James  Kent,  Esq February  6,  1 TPS 

(n)  John  Cozinb,  Esq Au^t  9,  1T98 

(o)  Jacob  RADCLiFr,  Esq. December  27,  IT^S 

(p)  Brockholst  Livingston,  Esq.    > ^  j^         g  13^^ 

Smith  Thompson,  Esq )  _ 

Ambrose  Spencer,  Esq February  3,  I 

'9)Dani£l  D.  Tompkins,  Esq. July  2,  1 

r)WiLLiAM  W.  Van  Ness,  Esq. June  9,  ISOT 

>)  Joseph  C.  Yates,  Esq February  8,  1 808 

Jonas  Platt,  Esq •  •  •  •  • .Febnuiry  25,  1814 

John  Woodworth,  Esq. •  •  .  •  March  27,  1819 


[By  the  ninth  article  of  the'  new  conetitatioii,  which  went  into  operation  on  the  last  day  of  Deeewther^ 
1822,  the  commiuions  of  all  persona  holding  civil  o£Scea  were  to  expire  on  that  day ;  but  officers  tlieii 
in  commission  might  c<mtinue  to  hold  their  offices  until  new  appointments  were  made.  Chief  Justice 
Spxmckr,  Judge  rLATT.  and  Jtuf^e  Woodworth,  the  only  Judges  remaining  on  the  bench  of  the  Su- 
preme Court,  continuea  to  hold  their  offices  until  the  29th  ofJmimaryy  1823,  when  John  Savage^  fisq. 
was  appointed  Chief  Justice  ^  and  Jacob  Sutherlandf  Esq.  a  Jud^.  Judge  Woodworth  received  a  new 
oonunission  on  the  6th  of  February  following ;  the  new  constitution  havinglimited  the  number  of  Judges 
to  three.  Chancellor  Kent  remained  in  office  untU  the  3lBt  of  July,  1&3,  when  he  attained  the  age 
of  sixty  years,  the  period  limited  by  the  5th  article  of  the  constitution  for  the  tenure  of  the  office,  and 
that  of  a  Judffe  of  the  Supreme  Court.  J<'athan  Sat^ord^  Esq.  was  appointed  Chancellor,  January  27thy 
1823;  but  did  not  take  the  oath,  nor  enter  on  the  duties  of  hu  office,  udtil  tiie  Ist  of  Jugust  following-.] 


ATTORNEYS  GENERAL. 


Egbert  Benson,  Esq appointed January  15 

Richard  Varick,  I^q May  14 

Aaron  Burr,  Esq September  29 

MorMn  Levns,  Esq November  8 

Nathaniel  Lawrence,  Esq. December  24 

Josiah  Ogden  Hoffman,  Esq • November  30 

Ambrose  Spencer,Esq February  3 

John  Woodworth,  Esq February  3 

Matthias  B.  Hildreth,  Esq March  18 

Abraham  Van  Vechten,  Esq February  2 

Matthias  B.  Hildreth,Esq .'....  February  1 

Thomas  Addis  Emmet,  Esq August  12 

Abraham  Van  Vechten,  Esq February  13 

Martin  Van  Buren^  Esq February  17 

John  Woodworth,  Esq March  27 

Thomas  J.  Oakley,  Esq July  8 

Samuel  A.  Talcot,Esq. February  12 


1778 

1789 

1790 

1791 

1792 

1795 

1802 

1804 

1803 

1810 

1811 

1812 

1813 

1815 

1819 

1819 

1821 


(n)  Mr.  JusUee  Coziite  died  the  16th  of  September^  1798,  before  taking  his  se«t  on  the  bench. 

lo)  Mr.  Justice  Radcliff  resigned  his  seat  in  January ^  1804. 

{jp)  Mr.  Justice  Livirostov,  having  been  appointed  one  of  the  Judges  of  the  Supreme  Court  of  the 
UmUd  States^  resigned  his  seat  in  this  Court,  in  January ^  1807. 

(o)  Mr.  Justice  Tomfkuis,  having  been  elected  Governor  of  the  state,  resigned  his  teat  in  this  Court, 
inJic/v,18a7. 

M  He  resigned  his  office.  May  1st,  1822,  and  died  Fehruary  28th,  1823. 

(#)  He  resigned  his  office,  September  19th,  1822,  and  was  elected  Governor  of  the  state. 


■ar( 

•-t>, 


r 


'■"1 

c' 


■•I 


tmm 


TABLE 


or 


TITLES,  DIVISIONS,   SUBDIVISIONS  AND  REFERENCES, 


IN    VOLUME   I. 


[The  priruipal  tUks  are  printed  tn  capitals  ;  subordinate  heads  and  r^erence*  in  small  letters. 
The  Romanjigures  refer  to  the  divisions  of  each  titUy  the  letters  to  the  swdivisiotis^  and  the  ArMc 
ff^ures  to  the  points  decided  under  each  general  tiUe,  numbered  in  successive  order^  and  to  the 
pages  of  the  DigesL] 


Abandonment  by  the  asBured  to  the  assurer. 

See  tit.  ItfsvvLAKCBj  XI. 
of  goods  sold.    iSfec  Sale  of 

Chattels,  II. 

of  goods  for  fireigfat    See  Ships 


AND  Seamen,  IV. 

Abatement  in  pleading.  See  Pleading,  III. 
Chancery,  IV. 

• of  a  Nuisance.    See  Nuisance. 

ABSCONDING  AND  ABSENT  DEBT- 
ORS,  1 

Acceptance  and  acceptor  of  a  bill  of  ex- 
change. See  Bills  of  Exchanoe  and 
Prohissort  Notes,  IV. 

Accession.    See  Title  to  Propertt. 

ACCORD  AND  SATISFACTION, 4 

Account  in  Chancery.    See  Chancery,  L 

— stated.    See  Assitmpsit,  IV. 

Acknowledgment  of  a  debt.  See  Limitation 
or  Actions,  II. 

of  a  deed.   See  Deed,  VIII. 

Acquiescence.  S^  Chancery,  IV.  XXXVIIL 

Acquittance.  iSee  Evidence,  XL   Release. 

Act  of  Grod,  or  inevitable  accident  Su  Com- 
mon Carriers. 

—  of  the  Legislature.    See  Statutes. 

—  of  Congress.  See  Statutes  of  the  Uni- 
ted States. 

ACTIONS  IN  GENERAL,  (and  see  Chan- 
cery, II.) 

L  Eleciion  of  Jldians 6 

II.  Joinier  qf  Actions, 7 

III.  •Returns  when  local  or  transitorvy 8 

IV.  When  a  cause  of  action  wiU  have  ac^ 

cruedf 8 

y.  Commencement  of  an  action, 9 

.Action,  cWMtn.    iSSee  Assignment. 
■^ 9  Umitation  of.     iSee  Limitation  of 

ACTIOWS, 

by  and  against  executors  and  adminis- 
trators. iSee  Executors  and  Administra- 
tors. 

'        •  by  and  against  agents.    See  Princi- 

PAi^  AND  Agent. 
""j" —  by  and  against  ^nsband  and  wife.    See 

HCSSBAJID  AND  WlFE.' 

by  and  against  infants.    Su  Infant. 


Action  by  and  against  partners.     See  Part- 
nership. 

by  and  against  sherifis.    Su  Sheriff. 

ACTIONS,  REAL, 
(a)   appearance  and  ne  redpiatur,  and  de- 
fault of    demandant  or  tenant^ 10 

ih)  J\/on^summons ;  (c)  hnparlanccy JO 
d)  Vottcher;  (e)  View;  (f)  Grand  assize ^ 
(m)  Bi^  and  title  of  the  parties;  (h) 
WonsuU  for   not  going    to    trial;    (ij 

Judgment^ 11 

ACTION  ON  THE  CASE, 

I.  Deceit, 12 

II.  Misfeasance;  (a)  Of  a  public  qfficer ; 
(d)  Enticing  away  a  wife,  or  seducing 

a  daughter  per  quod,  ifc 13 

(c)  OfW  casu    of  nvisfeasanu,..,AS 
(dj  Defence, 16 

III.  Jnahctous  prosecution, 16 

IV.  Mgligence, 17 

V.  M^isanccy. 18 

Action  on  the  case,  on  assumpsit.    See  As- 
sumpsit. 


^  agamst  a  common  carrier. 

iSSee  Common  Carriers. 

— ^,  for  defamation.  Slee  Libel. 


Slander. 


— ^,  for  an  escape.  SeeEscAPs. 

J  upon  trover.  See  Trover. 

on  an  awanl.    Su  Award. 

on  a  policy  of  insurance.  Su  In- 
surance, XVIII. 

ACTION  ON  STATUTE  AND  POPULAR 
ACTIONS, 30 

Action  on  particular  statutes.  Su  Gaming. 
Habeas  Corpus.  Highways.  Inns  and 
Innkeepers.  Champerty  and  Mainte- 
nance.   Turnpikes.    Usury. 

Ademption  of  a  legacy.     See  Chancery,  XL. 

Adjournment.  See  Courts  of  Justices  of 
the  Peace. 

Adjustment    Su  Insurance,  Xtll. 

Admeasurement  of  dower.   Su  Dower,  III. 

Administration  and  Administrator.  iSSee  Execu- 
A*oRs  AND  Administrators.  Chancery^ 
XXIV. 

Admiralty.    Su  Assumpsit,  IV.  Insu&afci^ 
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IIL    Ships  aztd  Seamkit.     Prize.    Balk 
OF  Chattels. 
Adultery.    See  Chancert,  XXXL 

ADVANCEMENT, ,.21 

Affidavits.    See  Practice,  VL 
Affinay.    See  Arrest. 
Agent    See  Principal  aud  Agent. 
■    ,  action  by.    Su  Pleadiho,  L 
AGREEMENT, 

L  (a)   HluU  consHtutes  tm  agreement;  fb) 

Optional   agreementj W2 

(c)  nhen  an  agreement  trtU  he  camtrued 

a   conveyance    in   pr^esenti,    or   an 

'    agreement   to   convey^ 23 

!d)  Date  of  an  agreemeni^ 23 
e)   Construction  of  agreementSf 24 

IL  Consideration ;  (a)  J^ectseiiy  of ;  (b)  Con- 
sideration tf  a  deed  or  writing;  (c| 
ffhat  is  a  siificient  considerationy,-^ 
IIL  ffhat  renders  an  agreement  void ;  (a)  Dis- 
ability of  ike  parties ;  (b)  fVant  of  con- 
siderationf 27 

!c}  Illegal  consideration^ 28 
d)  Unconscientious       agreement,      or 
against  public  policy,  or  the  policy  of 

the   law, 30 

(e)  Fraud;  (f)  Duress;   (g)    Void  in 

pari, 31 

IV.  Performance;  (a)  What  is  a  good  per- 

Jormance  of  an  agreement,  and  the 

effect  of  it, 32 

(b)  Time  of  performance,  and  how  en- 
larged or   waived, 32 

(c)  ^Tten  a  party  will  lose  his  right  to 
enforce    petformance, 33 

V.  Rescinding  of  an  agrement, 34 

Agreement  in  equity.    See  Chancery,  III. 

AGRICULTURAL  SOCIETIES, 36 

ALIEN, 

I.  ffho  are  aUens, 37 

II.  Effect  of  alienage ;  (a)  Disability  of  an 
alien;  when  he  may  take  lands,  and 
when  and  how  his  title  wHl  be  devested,  37 

(b)  Hffects  of  the  American  Revolution, 
and  of  the  treaty  qf  1794,  on  the 
tiUes  of  British  subjects,. 38 

(c)  Disdinlitv  of  an  alien  enemy;  {d) 
How  pleaaed, 39 

III.  J^atwraiization, 40 

Alienation.    See  Deed.    Devise. 
■  ■  by  husband  and  wife.  Su  Husband 

AND  Wife. 

by  tenant    Su  Lease. 


ALBANY  CITY, 40 

Alimony.    See  Chancery,  XXXI. 
AMENDMENT, 

I.  In  what  actions  allowed, 41 

IL  Amending  process, 41 

III.  Erroneous  appearance,  when  curtd,,42 

IV.  Amending  aedaration  and  pleadings ; 

!a)  Declaration, 42 
b)  fFant  of  averment, 43 
,c)  Misrecital  of  a  statute ;  (d)  Plea ; 
!e)  Amendment    after    aemurrer; 
f)  Amendment  of  course, 44 

V.  Amending  writ  qf  inquiry, 45 

VL  Amending  jury  process,, 4.5 

VIL  Amending  verdict, 45 

VUL  Amending  record  and  judgment,,,.  .46 
IX.  Amending  execution, 47 


X.  At  what  time  an  amendment  meof  he 

made, 48 

Amending  interrogatories  on  an  attachment 
iSee  Attachment. 

cases.    iSee  Practice. 

certiorari  and  return.  Su  Cer- 
tiorari TO  A  Justice's  Court. 

American  Revolution.    Su  Auen,  IL 

Animals  yer<B  natum,  Su  Title  to  Prop- 
erty. 

Answer  m  Chancery.    Su  Chancery,  LL 

to  interroffatoriea.    See  Attachkent. 

Chancery,  LI  v. 

Appeal  from  Chancery.    Su  Chancery,  V. 

from  an  order  of  justices  of  the  peace. 

Su  Bastard.  Poor.   Courts  of  Generax. 
Sessions  op  the  Peace. 

Appearance.  Su  Amendment,  IL  Ckak- 
CERY,  LIV.  Courts  of  Justices  of  the 
Peace.    Practice,  II.    Error. 

Appendant  and  appurtenant    Su  Common. 

Appointment    iS^e  Chancery,  XXXL 

Apportionment  and  suspension  of  rent  Su 
Rent. 

Appraisement    See  Chancery,  VII. 

APPRENTICE, 49 

Arbitration.    Su  Award. 

Argument  of  a  cause.  Su  Practice,  XXXIV, 
XXXV. 

Array,  challenge  to  the.    Su  Jury. 

ARREST, 50 

ARREST  OF  SHIPS  AND  VESSELS,  51 

Arrest  of  Judgment    Su  Judgment. 

ARSON, 52 

ASSAULT  AND  BATTERY, 52 

Assessment  of  damages.  Sice  Damages.  Prac- 
tice. 

Assessments  by  the  Corporation  of  the  city 
of  New- York.  See  New- York.  Chan- 
cery, XXX  VL 

Assets.  Su  Executors  and  Adminis- 
trators.   Chancery,  XXIV. 

Assignee.    Su  Assignment. 

ASSIGNMENT, 

I.  Mliat  is  assignable,  and  the  effect  of  an 

assignment, 53 

II.  How  far  the  interest  of  an  assignu  wiU 
he  protected  at  law, 52 

Assignment  of  a  bankrupt  estate.  Su  Bank- 
rupt. 

of   breaches   on   a   bond.      Su 


Pleading. 


of  dower.    See  Dower. 
of    an    insolvent's    estate. 


iS^e 


Insolvent. 

of  a  lease.    See  Lease. 

of  a  mortgage.    See  Mortgage. 

in  equity.    iS^ee  Chancery,  VL 


Assise,  Grand.    Su  Actions,  Real. 
ASSUMPSIT, 

I.  When  an  action  of  assumpsit  wHl  lie,.J5S 
IL  What  consideration  will  support  an  as- 
sumpsit ;  (a)  Benefit  to  the  defendant,  or 
a  third  person,  or  trouble  and  incon- 
venience, or  loss  t6  the  plaintiff,.  ...59 
(b)  Forbearance  of  suit;  (c)  Submis" 
sion  to  arbitration ;  (d)  Mutual 
promises;    (c^    Prior    equitable    or 

moral  oblif^ation, 61 

(f)  Assumpsit  will  not  lie   without  a 
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etmaiderationf  or  on  a  gratuUotts  im- 
dartaking^  unlea  the  party  enter  on 
performance;  (g)  Or  on  a  considera- 

turn  without  a  request^ 63 

ITL  Attumpsii  on  ttn  exprtm  promist^.  • .  .64 
IV.  Anunqmt  on  ttn  im^ied  promUe^  and  the 
gmerai  indebitatus  atsumpiU ;  fa) 
n^hen  a  par^  meaf  recover  on  we 
implied  prorniH,  nohoiihstanding  a 
Mfieial  agreejnenJt^ .65 

ib)  Monaf  paidj 67 
c)  GoodSeold, 68 
dj  Ifort  and  tabor, 69 
e)  Recount  etatedt 70 

(f)  Mon^had  and  received^ 71 

AaaatDput  on  a  bill  of  exchange  or  promis* 
aorj  note.    See  Bills  or  EzcHAires  and 
PaoMiflsoxr  Notes. 
on  a  policy  of  ImRiitnce.    Su  Ik- 


SVIAKCS. 


for  UflQ  and  occupation.    See  Uss 


AKn  OtcurATioif. 

on  a  wager.    SeeWAOEH, 

'  on  a  warranty  in  a  aale. 


&e 


Save  op  CnATTBLa. 
AMiiraDce.    See  iNsumAHCX. 
ATTACHMENT, 

L  IniitkateaHeanattat^menitnahegranted^ 

and  wkaiwiU  be  admitted  in  excuse^., 77 

n.  Jlule  to  tkovo  eause^  attachment  and  stdtee- 

^ment  proeeedingBy 77 

Attachment  aninst  an  attorney  for  miscon- 
duct.   See  ATTOR5cr  aitd  Couivsxl,  V, 

against  a  dieriC      Su  Bail. 

SaxmiFF. 

i  fbrugn.    When  it  may  be  plead- 
ed.   Su  Plxabiva. 

against  absconding  and  absent 

debtom     Su  ABscoxcniiia  and   ABaEVT 
DxBToas. 

in     equity.      Su    CoABCBaT, 

XXXIII— LFV. 

ATTAINDER, 78 

ATTORNEY  AND  COUNSEL, 

L  Mtmaeion  of  attorneys  and  ceuntrf,.  .80 

II.  ^^Igentsofan  attamejfy *.81 

ni.  Duhfandaiiikority^anattoriteif,.^,S2 

IV.  PnvQtgeqf  attorneys  and  counsel^*., S3 

V.  Mseonduet  of  an  idtomev^  and  how  far 

a  etientioiube  proteeteatn  hie  dealings 

wHk  his  attorney, 84 

VL  Momnfs  lien    and  remedy  for  his 

toOs, 85 

Attoniey,  when  liable  to  the  opposite  par^  for 

coata.    See  Costs,  XL 
priTate,  or  in  ftet    Su  Puscifal 

AKD   AoE^fT. 

ATTORNMENT, 86 

Auction.  iSesAaaxxxxjit.  Chanckbt,  XXVI. 

LXXIV. 

AUDITA  QUERELA, 87 

Average.    Su  InsoxAifce,  X. 

-^— ^—  and   contribution   in^  equity.    See 

CflAitcsaT,  XIV. 
Averment    Su  AMEifnanRT.    PLSAnnfO. 
Avowry.    Su  RaFLBrirr.    Pleading. 
Authority.    See  PaiircfFAL  Afro  Aeairr.    At- 

TOftNKT  ktm    COVlrSBL.      EXBCUTOES    AAD 

AnsfiJvtsTRAToas.     Poweb.     Cbahcebt, 

LIIL  LV. 

Vol.  L  b 
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Autrefois  acquit    Su  Irdictmxnt. 
AWARD, 

I.  The  submission  and  parties  to  it ;  the 
effect  of  the  submissum^  and  how  it  is 

to  he  construed^ 88 

II.  ^fbitrator  and  uinptre, 89 

III.  Hlud  is  a  good  award ;  (a)  How  (he  ar^ 
bUrators  are  to  decide,  and  the  effect  of 

iheir  deeisuniy, S^ 

(b)  An  award  must  correspond  with  the 
submission^  and  what  will  he  a  sufficient 

conformity  to  It, 90 

[c)  Umustbefaudy 92 

d)  Ceiiotn, ...92 

e)  It  must  he  mutuaty, 98 

f)  What  intendment  wiU  be  made  in. 
port  of  an  awards  ....•••■.• 

(g)  Foidinpart, 93 

rV.  Performanu  qf,  and  action  to  enforu  an 

awardf 94 

V.  When  an  award  wiU  he  set  aside, ,,,  .94t 
Award,  in  equity.    Su  Chancxbt,  VIL 

^1  pleading.    iSee  PLXADii<r&  VI. 

BAIL, 

L  Actions  ha!lab[emdnothaadble,,..96 

IL  Discharging  the  defendant  without  haily 

or  onJUinf  common  iod,  and  ifmst" 

igatingbaUf ..•..•.•••.  ..97 

III.  BmttoOie  sheriF, .'.98 

IV.  Proceedings  in  an  action  on  the  bail 

bond ;  (a)  When  and  how  the  ptatU' 

tiff  may  proued  on  the  haU  (ond,.98 

(b)  When  and  on  what  terms  hail  mem 

he  relieved^....* S9 

V.  Proceedings  ofainst  the  sherry. . .  100 

VL  Bail  to  (he  actum ;  {o)  Filing  and  §^ 

wg  notice  ^&au;  (b)  Exception, 

rustificatiohy  and  waiver  qfbaitf. 101 

M  Fmnf  common  haH^ .102 

IL  Procadmgs  against  the  haH  on  their 

ruognizanee;  [a]  Execution  against 

•    the  principaL  and  action  offomef  the 

liC....:. V 103 

(b)  When  bail  are  fired ;  (c)  Surrender 
of  princtvcdf* 104 

(d)  Bait  relieved  on  their  principal  be- 
•  ing  discharged  as  insolvent  or  bank- 
rupt^  ^ 105 

(e)  Other  grounds  for  relitf  or  dis' 
chargey». 10(» 

Vni.  Bail  in  criminal  cases, 107 

Bail  in  error.    Su  Ebkob. 

Bailiff  and  receiver.    Su  Cbancbrt,  I. 

BAILMENT, 108 

Bailtnent  as  distiiiiruished  from  pledge  and 

inorTBBff^-    Su  MoBTOAOK,  L  Chakcert, 

viiiTlil 
banks  and  banking, 110 

Bank  cliccks.    See  Bills  of  Exchange  and 

PaoMissoRT  Notes. 
BANKRUPT, 

'  (a)  Construction  and  effect  tfthe  hankniptUtw 
qfdte  United  States ;  and  what  debts  are 

!    provable  unier  the  commissionf, Ill 
bf  Frauds  in  relation  io  the  bankrujd  Uno,  .112 
c)  Actions  by  and  against  the  OMi^pttees,.  112 
Bar,  in  pleading.    See  Pleapino. 

BARGAIN  AND  SALE, 113 

Bargain  and  sale  of  goods.    Su   Sale  of 
Chattels. 
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Baron  and  ferae.    See  Hosbaivd  and  Wifs. 

Barratnr.    See  Insdrance. 

BASTARD, 113 

Battery.    See  Assault  and  Battery. 

Bees.    See  Title  to  Property. 

Berlin  and  Milan  decrees.    See  Insurance. 

Bigamy.    Su  Husband  and  Wirs.     Chan- 
cery, XXXI. 

BILL  OF  EXCEPTIONS, 116 

BILLS  OF  EXCHANGE  AND  PROM- 
ISSORY NOTES, 

I.  Dorm  and  requuitea;  (a)  ffkai  notei 
ore  tMCUn  f  AC  ttodite, 118 

(b)  Inland  &iZZt,  hiiU  or  noiei  pa^akU 
to  hearer,  and  hank  eheekM^. 119 

(c)  Consideration  and  conitrueiion  of  a 
haiarwde, 119 

n.  Trantfer  and  endoreemeni, 190 

PL  n^hen  a  hOl  ornoU  is  void;  (a)  JTimi 
ofeensideratUm,  lUegtd  eonsuUration, 
and  fraudy, . , ...ISS 

(b)  Wken  the  eonsideratwn  men  he  m- 
quired  mto,  and  ^ed  of  the  want 
oriUegalihf  of  the  eonnapirrfion,  or 
qffrmtd,  as  to  the  immediaU  pomes 
to  the  hiU  or  tranter,. 134 

(c)  As  hetween  tht  parties  noi  immedi^ 
aie  ;  and  qf  tht  consetpunees  of  the 
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rV.  Registry  of  mortgages,  and  priority  of 

encumbrances, 138 

V.  Satisfaction  of  a  mortgage, 139 

VI.  Foreclosure, 141 

VII.  Power  to  sell  in  a  mortgage  and  sale 

under  it, 141 

And  *ee  Chancery,  XLIV. 
Mortgages  by  loan  officers.     See  Loan  Offi- 
cers.   Chancery,  XLII. 
Motions.    See  New  Trials,  IV.    Partition, 
IL    Practice,  XXXIII.  XXXV. 

NAME, 142 

Naturalization.     See  Alien,  III. 
Ne  exeat.    See  Chancery,  XLV. 
Negligence.    See  Action  on  the  Case,  IV. 
Ne  recipiatur.     See  Actions,  Real,  I. 
Neutrahtv.    See  L"vsuranc£,  VI. 
NEW  'fRIAL, 

I.  fVhen  a  new  trial  wiU  be  granted  on  the 
merits,  either  for  a  misdirection  or  er^ 
ror  of  the  judge,  or  where  the  tferdict 
was  contrary  to  law  or  evidence,  or  not 
founded  on  sufficient  evidence,. . . .  142 
II.  f^hen  a  neto  tnal  wHl  be  granted  on 
the  ground  of  newly-discovered  et»- 
dence, 145 

III.  Excessiveness    of  damages,    and   other 

causes  for  granting  a  fieto  trial,.  .146 

IV.  Motion  for  a  neto  trial,  and  when  costs 

wHl  be  required  on  granting  or  refus- 
ing it,. .... ... 148 

V.  Mw  triid  in  criminal  cases, ; . .  1 49 

NEW- YORK   CITY, 150 

Nolle  prosequi.     See  Practice,  XXV. 
Non-compos   mentis.      See    Lunatics    and 

Idiots. 
NON-INTERCOURSE   LAWS  OF  THE 

UNITED  STATES, 152 

And  see  Insurance,  II.    Statutes  of  the 
United  States.    Trespass,  III. 
Nonpros.    See  Practice,  XII.    Errors  IIL 
Non-resident  plaintiff.    See  Costs. 
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NoiMHiit     See  Practice,  XXVIII. 

-,  judjnnent  as  in  case  of.  See  Prac- 
tice, XXvI.  Actions,  (reai^)  18.  Re- 
plevin, 24. 

NoQ-sunimoDs.    See  Actions  (real,)  7. 

North  River  Steam    Boat    CompaDy.      See 
Chancert,  LXVI. 

NOTICE, 153 

to    quit.       See    Ejectment,    IV. 

Landlord  and  Tenant. 

with  the  plea  of  the  general  issue. 


Su  Pleading,  V. 

— •' of  set-off.    See  Set-ofp,  III. 

•  to  produce  papers.    See  Evidence, 


XIL 


tice,  II. 


to  appoint  an  attorney.    See  Prac- 

of   proceeding's  in  a  cause.      iS^ee 
Practice,  II.  IV.  XXXL    Costs,  IX. 

■  of  an  assignment  of  a  chose  in  ac- 
tion.   iS'ee  Assignment. 

to  a   purchaser.      See  Chancert, 

LXXV.    Mortgage,  V.  VIII. 

Nudum  pactum.    See  Assumpsit,  II. 

NUISANCE, 154 

Nul  tiel  record.    See  Pleading,  XVI. 

Nul  tiel  corporation.     See  Pleading,  VII. 

OATHS 154 

Obligation.  See  Bond.  Condition.  Dam- 
ages, III.  Debt,  I.  Deed,  VI.  Inter- 
est, I.     Pleading,  XVI.     Principal  and 

OFFICE  AND  OFFICER, 154 

Old  age.    See  Chancery,  XLIII.  LXXV. 

ONONDAGA  COMMISSIONERS, 157 

Option.      Se^    Agreement,    I.      Election. 

Payment,  I. 
Order  of  bastardy,    ^ee  Bastardy. 

of  removal.     See  Poor. 

of  relief.     See  Poor. 

Ordersofcourt,orof  a  judge.     5e«  Practice. 
Order  to  stay  proceedmgs  in  a  cause.     See 

Practice,  xTxXII. 

^  decretal.    See  Chancery. 

Overseers  of  the  poor.    See  Bastard.  Poor. 

Towns. 
Overseers    of    highways.      See    Highways. 

Towns. 
Outlawry.    See  Practice,  I. 
Outstanding  title.    See  Ejectment,  V. 
Owners  of  vessels.    See  Ships  and  Seamen,  I. 
Oyer.    See  Pleading,  II.    Practice,  X. 
Oyer  and  terminer.    See  Courts  of  Oyer 

AND  Terminer. 
Parceners.    See  Coparceners. 

PARDON, 160 

PARENT  AND  CHILD, 160 

Parol    agreement.      See   Agreement.      As- 
sumpsit. 
evidence.      See  Evidence,   XI.  XIV. 

Insurance,  V. 
Particulars,  bill  of.    See  Practice,  XIX. 
PARTITION, 

I.  How  U  may  be  made,  and  the  effect  of 
it, 161 

II.  Proceedings  under  the  statute, 162 

Parties  to  a  deed.    See  Deed,  I. 

■  in  equity.    See  Chancery,  V.  LI. 

■■■  in  suit  at  law.    See  Pleading^  I.  III. 


PARTNERSHIP, 

I.  fa)  fVhat  constitutes  a  partnership,,,  IGi 

(b)  Evidence  of  the  existence  qf  a  pari- 
nerskip, 166 

(c)  Slpenat  or  limited  partnership,,  ,1€7 
II.  How  far  the  acts  qfane  partner  oind  fAe 

other, 167 

III.  Dissclutum  of  partnership, 169 

IV.  Acdons  by  and  against  partners  ;  (a) 

Between  partners, 170 

(b)  Between  partners    and  third  per- 
sons,   171 

Party  wall.    See  Chancery,  XIV. 
PATENT, 

I.  Patents  and  grants  from  the  state;  uhen 
they  are  valid,  and  the  construction 

and  effect  ofthem^ 173 

II.  Liocation  of  patents  and  grants, ....  175 

III.  Construction  of  particular  patents,.  .176 
Pauper.     See  Poor. 

Pawn.     See  Bailment.    Mortgage,  I. 

P  A  Y  M  E  N  T, 179 

Payment  of  legacies.    See  Legacy,  II. 
of  money  into  court.    See  Practice, 

XXIL 
of  debts  of  testator  or  intestate.    See 

Executors  and  Administrators,  III. 
Peace,  bill  of.      See    Chancery,    XXXIII. 

xxxvi. 

Pedi<rree.    See  Evidence,  XVI. 

Penal  statute.  See  Action  on  Statute  astd 
Popular  Actions. 

Penalty.  See  Damages,  III.  Debt,  I.  Ac- 
tion ON  Statute,  &c.   Chancery,  XXXV. 

Peremptory  challenge.     See  Indictment,  I. 

Performance.    See  Agreement,  IV.    Award, 

IV.  Condition,  III.    Covenant,  III. 

,  specific.     See  Chancery,  III. 

PERJURY, 181 

Perpetuity.     iSee  Devise,  II. 

Personating  bail.     <S'ee  Bail,  VII. 
Petition  of  appeal.    See  Chancery,  V. 

in  Chancery.     See  Chancery,  LIV- 

in  partition.     See  Partition,  II. 

Petit  larceny.  See  Courts  of  Special  Ses- 
sions OF  the  Peace. 

PHYSIC  AND  SURGERY, 182 

PILOT, 182 

Plea  of  title  to  land.      See  Recognizance 
ON    A    Plea    of  Title    in  a    Justice's 
Court. 
PLEADING, 

I.  Parties  to  the  action, 184 

II.  Declaration;  (a)  It  must  pursue  the  pro- 
cess,  187 

(b)  Must  be  sufficient  in  substance  ;  (c) 
Must  be  certain, 187 

(d)  Title  of  declaration  ;  (e)  Ve- 
nue,  ....188 

(f )  Commencement  oftlie  declaration,  and 
statement  of  the  parties  to  the  ac- 
tion,  .,..188 

.    (g)  Statement  of  the  cause  oftKtion,.lS9 

Ch)  ,iverments, 191 

(i)  Variance  between  the  declaration  and 

proof 194 

('})  Profert  and  oyer^ 19d 

(k)  Request;  [\)  Breach;  (m)  Omofti- 
sion  and  phages, .197 
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nL  PUoB  in  abatement ;  (a)  7h  (he  Ju- 
rUdiction;  (b)  To  the  person  of 
the  plaintiff;  (c)  To  the  person 
of  the  defendant ;  (d)  To  the  tmrit ; 
and  other  proceedings  pending  for 
the  same  cause, 198 

(e)  Misnomer  ;  (f )  Joinder  of  im- 
proper and  omission  of  proper 
parties, 199 

(g)  When  the  defendant  is  sued  in  a 
wrong  characterj 200 

(h)  How  and  when  to  he  pleaded; 

verification  and  judgment,. .  .200 

IV.  General  requisite  of  pleas  in  hctr ; 

(a)  £ach  subsequent  pleading  must 
be  an  answer  to  the  previous  plead- 

!ing  of  the  opposite  party, 201 
b^  h  mu^t  not  be  double, 202 
c)  JSTor  a  departure  from  the  pre- 
vious pleadings, 203 

V,  Plea  in  bar ;  (a)  What  must  be 
pleaded  in  bar,  and  what  in  abate- 
mtnt ;  (b)  General  issue, 204 

(c)  JSToiice  with  the  general  t«tue,.205 

(d)  Formal  requisites  of  a  special 
plea, 206 

(e)  Statement  of  the  defence,. . .  .207 

(f )  Variance  between  the  plea  or  no- 
tice, and  the  evidence, 209 

(g)  Conclusion  of  a  plea,  and  when 
the  signature  of  counsel  is  re- 
quisite,  209 

YI.  Pica  puis  darrein  continuance,.  .210 

VII.  Particular  pleas ;  (a)  Payment;  (b) 

Release, : 211 

(c)  A  former  action  or  recovery  for 
the  same  cause, 212 

(d)  0'ant  or  failure  of  consider- 
ation.  .....213 

(e)  A^o  award;  (f)  JVul  tiel  corpo- 
ration,  214 

VIII.  Replication, 214 

IX.  Rgovruter  and  surr^oinder, 217 

X.  Demurrer, 219 

XL  Repleader, 221 

XIL  Verdict, 221 

XIIL  Judgment, 223 

XIV.  Pleadings  in  assumpsit ;  (a)  Deda^ 
ration, 223 

(b)  Plea, 224 

XV.  Pleadings  in  covenant, 225 

XVI.  Pleadings   in   debt ;    (a)    Declara- 
iion, ...227 

(b)  Pka, 228 

Ic)  Replication, 230 

(d)  Assignment   of  breaches    on  a 

bond  conditioned  to  perform  cove-^ 
nants,  and  proceedings,  and  judg- 
ment thereon, 231 

XVlI.  Pleadings  in  replevin, 232 

XVIII.  Pleadings  in  slander  and  actions  for 

libels, S33 

XIX.  Pleadings  in  trespass ;  (a)  Declara- 
tion ;  lb)  Pleor 235 

(c)  R^teation, 236 

jd)  R^ainder, 237 

PleadiiigB  m  Justices'  Courts.     Set  Cou&ts 

OF  Justices  of  the  Peace. 
■  in  Chancery.    Su  CHANcsaT,  LI. 


Pledge.  See  Bailment.  Chancekt,  LIL 
Policy  of  insurance.  See  Insurance,  IV. 
Polygamy.      See    Husband    and   Wife,    L 

Chancert,  XXXI. 
POOR, 

(a)  How  a  settlement  is  gained, 238 

(b)  Order  for  the  relief  of  the  poor,, 241 

(c)  Order  of  removal, 243 

(d )  Appeals, 244 

(e)  Actions  by  and  against  overseers,. . .  .245 
Port.    See  Insurance,  V. 

Possession.    See  Ejectment,  II.    Trespass, 
II.    Trover,  I. 

adverse.      See    Agreement,    III. 

Deed,    IX.      133—140.      Ejectment,  V. 
Champerty  and  Maintenance,  HI. 
Posthumous  child.    See  Remainder  and  Re- 
version. 
Poughkeepsie,  village    o£      See    Statutes, 

30. 
Poundage.    See  Sheriff,  V. 

POWER, 247 

PRACTICE, 250 

I.  Original   vjrit ;   process    and   out- 
lawry,  251 

II.  Appearance;  (a)  Endorsing  appear- 
ance ;  ^b)  Appearing  by  attorney, 

and  notice  of  retainer, 252 

(c)  Notice  to  appoint  a  new  attor- 
ney,  253 

III.  Entitling  and  signing  papers,.  .253 

IV.  Notices, 254 

V.  Service  of  papers, 255 

VL  Alffidavits, 257 

VII.  Common  rules, 258 

VIII.  Agreements  and  stipulations  between 

the  parties  or  thevr  attorneys,.  .258 

IX.  Removal  of  causes  by  habeas  corpus 

or  certiorari, 259 

X.  Declaration;  (a)  Filing  and  serving 

declaration  and  oyer, 261 

(b)  Rule  to  plead  and  rules  to  an- 
swer,  262 

XI.  Bill  against  an  attorney, 262 

XII.  Judgment  of  non-pros  ;  for  not  de- 
claring,  .263 

XIII.  Imparlance  ;  time  for  pleading,  and 

filing  and  delivering  plea,. . .  .264 

XIV.  nhen  a  cause  is  at  issue,  and  the  ef- 

fect of  it, 266 

XV.  Judgment  by  confession  and  on  %oar-, 

raiU  ofedtomey, 266 

XVI.  Judgment  by  default ;  (a)  When  and 
how  a  default  may  be  entered,.. ^168 

(b)  Interlocutory  judgment,  and  as- 
sessment of  damages  generally  ; 
and  also  under  the  7th  section  of 
the  statute, 2^ 

(c)  Setting  aside  the  default, 271 

(d)  Setting  aside  proceedings  subse- 
quent to  the  default, 273 

XVII.  Striking  out  counts,  fyc 275 

XVIII.  Frivolous  demurrer, 275 

XIX.  Particulars    ^  demand   and    set- 
off,  275 

XX.  When  the  venue  wHt  be  changed,.23f6 

XXI.  Consolidating  actions, 278 

XXII.  Bringing  money  into  court, 279 

XXIII.  ExaminiTtg  witnesses  dt  bene  e8sefn9 
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XXIV.  Cimmisnontoezammevntnegsu; 
(a)  ffhen  a  eommissum  unU  be 
gratUedj  and  how  Uia  tobe  ob- 
tained and  exectUedj 280 

(b)  Effect  of  a  commission  as  a 
9tay  of  proceedings^ 282 

XXV.  Discontintuince  and  ncUe  prose- 
oiii, 283 

XXVI.  Juagmeni  as  in  case  of  non- 
suit; (a)  When  it  will  be 
granted^ 284 

(b)  Stipulation  to  go  to  trial,^im 

(c)  Consequences  of  not  going  to 
trial  according  to  stipuiatton^ 
and  what  taill  Be  an  excust,M88 

XXV IL  Trial;  (a)  Proceeding  to  trial  or 
inquestf, 289 

(b)  Putting  off  the  trial, 290 

(c)  Preventing  and  setting  aside 
an  inquest, 291 

XXVIII.  J^onsuU, 292 

XXIX.  Demurrer  to  evidence, 293 

XXX.  Reference  ;    (a)    fVhen  a  cause 

may  be  referred, 293 

(b)  Proceedings  on  a  rtference, 
and  for  what  a  report  uriU  be 

set  aside, 293 

XXXL  JSTotices  of  motion, 296 

XXXII.  Judge^s  order  to  slay  proceedings, 
and  cert^icate  of  probable 
cause, 297 

XXXIII.  JSton-enwMraied  motions,  • .  .299 

XXXIV.  Cases  for  argument 300 

XXXV.  Enumerated  motions  ;  notice  for 

argument,  points  and  argu- 
ment,   303 

XXXVI.  Special  rules  and  orders, . . .  .305 

XXXVIL  Feigned  issue 306 

XXXVIII.  fVhen  taking  a  step  in  a  cause, 
cures  a  previous  irregulariiy 

of  the  opposite  party, 30/ 

XXXIX.  Ride  for  judgment,  and  enter- 
ing,JUingf  and  docketing  judg- 
ments,  307 

Practice  in  ChaDcery.    See  Chancert,  LIV. 

on  appeals.     See  Chancert,  V. 

in  error.    See  Courts  of  Errors. 

Error.    Certiorari.    Certiorari  to  a 
Justice's  Court.    Costs,  VIII. 
Preference  of  the  United  States.    Su  United 

States,  5. 
Preliminary  proofs.    See  Insurance,  XII. 
Premium.    See  Insurance,  XIV. 

PRESCRIPTION, 309 

President  of  the  United  States,  his  authority 

to  call  out  the  militia.    See  Militia. 
Presumption.    iStec  Bond,  5,  6.     Ejectment, 
V.      Evidence,    XIII.      Mortgage,    VI. 
Patent,  II.    Chancery,  XXXVIII.  XLI. 
Pretended  title.    See  Champerty  and  Main- 
tenance, III. 
PRINCIPAL  AND  AGENT, 

I.  Duty  of  agents  generallyy 309 

II.  AutHonty  of  agents ;  (a)  How  far  the 
authority  of  an  agent,  general  or  spe- 
cial, express  or  implieJ^  extends  to  ef- 
fect or  bind  his  prtncipd, .309 

(bj  When  an  authority  is  well  executed 
or  not,* 311 


III.  jR^^  of  agents;   in  regard  to  Umir 

principals, 312 

IV.  lAobility  of  agents;  (a)  Conduct  of  an 

agent,  how  regarded,  and  his  general 
luMity, 312 

(b)  lAabtlity  of  an  agent  to  his  princi- 
pal, and  when  that  liability  ts  dis- 
charged by  the  assent  or  acquiescence 
of  his  principal, 313 

(c)  LiabUihf  to  a  third  person,  either  on 
his  special  undertaking,  or  where  he 
exceeds  his  authority,  or  where  he  has 
received  money  to  which  his  principal 
was  not  entitled, 313 

V.  Agents  of  government ;  when  personally 

liable, 314 

VI.  Mercantile  agents ;    factors  and   con- 
signees ;  (a)  Authority  of  a  factor fll5 
fb)  lAabilUy  of  a  factor, 3J6 

(c)  lAabUity  of  the  principal  to  his 
factor, 318 

(d)  Hire  or  commission  of  a  /actor,  .318 
PRINCIPAL  AND  SURETY, 

I.  lAabUity  of  a  surety ;  (a)  E3ie:td  of  the 

liability  of  a  surety, 319 

(b)  mud  wiU  dischwge  his  2ia2rat^,..321 
II.  nhen  a  surety  may  call  on  his  prtncvaed 

or  eo-surpty, 323 

Prior  insurance!    See  Insurance,  XV. 
Priority  of  judgments.    See  Judgment,  II. 

of  executions.     See  Execution,  VL 

Frauds,  II. 

of   conveyances   and   incumbrances. 


Su  Deed,  VII.  Frauds,  II.  Mort- 
gages, IV.  Notice.  Chancery,  XXXV. 
XLIV. 

PRIVILEGE, 325 

PRISONERS, 

I.  Prisoners  in  execution,  how  relieved,,. ^X 
II.  Supersedeas, 328 

PRIZE, 329 

Probate  of  wills.  See  Chancery,  XXIV. 
Executors  and  Administrators. 

Procedendo.    iSee  Practice,  IX. 

Process.  See  Practice,  I.  Courts  of  Jus- 
tices OF  the  Peacf,  IL  Escape,  1 1. 
Chancery,  LIV. 

Procbein  amy.    See  Chancery,  XXXII. 

Pro  confesso,  taking  bill.  See  Chancery, 
LIV.  (F) 

Profert    See  Pleading,  II. 

Promise.    See  Agreement.    Assumpsit. 

Promissory  notes.  See  Bills  of  Excranob 
AND  Promissory  Notes.  Chancery,  LVIL 

Property.  See  Title  to  Property.  Tres- 
pass.   Trover. 

Protest.  See  Bills  of  Exchange  and  Prom- 
issory Notes,  VI. 

Protestando.    See  Pleading,  VIII.  342. 

Publication.     See  Libel,  IL 

in  Chancery.      iSnc«  Chancr&t, 

LIV. 

PUBLIC  LANDS, 330 

Public  documents.     See  Evidence,  III. 

Purchaser.  See  Chancery,  XXVI.  XLIV. 
LXXIV. 

Quarantine,  widow*^.    See  Dowbr. 

Quare  clausum  fregit.    See  Trespass,  I. 

Quantum  damnificatus.    See  Chancert,  III 


A  TABLE  OF  TITLES,  && 


enjojrment    Set  Cotkh Aifr,  V. 

Qui  tani  octiooii  See  Actios s  on  Statute 
▲iVD    Popular  Actions. 

Quit  rent.    See  Chancbrt,  XXIL  (D) 

QUO  WARRANTO^ 330 

Renapcion.  See  EscAfB,  IV.  Shsmff, 
VIL 

Recover  in  Chancenr.  Sid  Chancsrt, 
UX. 

ReeeipL  See  Etibkncs,  VIIL  XI.  Cban- 
CXRT,  XXIL 

Recf>|^izanee  of  baiL    See  Baii.. 

RECOGNIZANCE  ON  A  PLEA  OP  TI- 
TLE IN  A  JUSTICE'S  COURT^...331 

Record.  Set  Ambnomknt^  VIIL  Evisencx, 
I.     PRACrrcx,  XXXIX. 

Reeordiae  of  Deeds.  iSbe  Dkzd,  VIIL  Mo&t- 

OAOE,    IV. 

Redemption  of  a  mortgage.    Su  CnANcsaT, 

Re-entry.    See  Ejectment,  IX. 
Reference.     See  PaACTicB,  XXX.     Cban- 

CEETy  LIV.  (M)     AbSCONDJNO  AN0  AsgENT 
DEBTOaS. 

Reference  to  a  maater  in  Chancery.      See 

Cbancbrt,  LIV. 

REFORMED  DUTCH  CHURCH, 332 

RegiflOy.    See  Dbbo,  VIIL    Mobtoaos,  IV. 

RELATION, 332 

Regirtry.  SeeMeaTOAOE.   Chancery,  XLIV. 
"Rehearing^    iSSee  Chancebt,  LIV. 
Rejoinder.    Su  Pi.ea]>ibo,  IX. 

RELEASE, 333 

Religious  societies.    iSSee  Corpobationb,  II. 
REJMAINDER  AND  BE  VERSION,...  335 
Removal    of   causes.      See    Practice,    IX 

CouBTs  or  TBB  Uniteo  States.    Cban- 

CERT,   LIV.  (C) 

RENT,. 337 

Reoia  and  profits.    See  ChabcerTi  XX. 
Repleader.    See  Pleaoino^  IX. 

REPLEVIN, .339 

RspiieatioB.    See  Pubapino,  VIIL  XIV,  XV. 

XVIIL 
RmrL     Su  Cbancebt,  LIV.     Practice, 

Request    Su  Plxapino,  II. 

SepuUieatieo.  Su  Wji.u  Chancery,  LXXY. 

Rf^Numancj.     Su  Devise,  IL     Chancery, 

Rcsdndiog  ao  agreement.  Su  Aorebment,  V. 
Res  judicata.    Su  Cbancery,  XXIL  (A) 
Respoodeas  ouster.    See  Pi.eadino,  III.  191. 
Restriction  of  alienation.    See  CuancbrTi  XX. 
Restitution.    See  Forcible  Entry  ano  De- 
tainer. 
ResttL    S^  CHAjrcBBT,  XXXIV, 
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ABSCONDING  AND  ABSENT 
DEBTORS. 

[S^  8tttL  sett.  34.  c  ^.  (1  N.  R.  L.  157.] 


(m)  ffhen  procudiag$  ma^  be  had  under  the 
met;  (b)  ^  whom}  (c)  Jigakui  tdhomjOnd 
wkal  ^ropefty ;  (d)  2Vfufee«,  their  power  and 
UabUnJfy,  and  when  thnf  ahaU  account ;  (e) 
Beference }  (f)  Payment  of^  twrpUta  to  the 
debior;  (g)  Supereedeae^  aiscontinuing  and 
removing  proeeedingM, 

(a)  When  proeeedinge  tnay  he  had  under  (he  ad, 

1.  Proceedinn  nnder  the  act  a|»f)ly  to  all 
eueaof  detnanas  arinng  on  oontnict,  whether 
cooaiaiiog  in  debt,fltrictly  so  called,or  unliquida- 
ted daauHpse.    Lenoxr.HowUmdfS  C.K.  3StS. 

(b)  By  tohmi. 

SL  a  creditor,  not  rendent  in  this  atate,  ean- 
noc  proceed  here  by  an  attachment  againet 
the  eacate  of  his  eiboemi  debtor.  The  33d  aee- 
tKNi  eonfinea  thia  remedy  to  the  estatea  of 
debcoiB  who  rpaide  out  of  the  state,  and  tare 
indefacad  within  it ;  by  which  mode  of  exprea- 
aioo,  it  ia  uoderatood,  that  the  debt  must  be 
due  to  a  peraoo  residing  within  the  state,  and 
not  to  a  stnmger.  Per  IMngttoHf  J ,^  In  the 
matter  of  FUx/^erM, 2  0.  n. Sis.  [Stdaua^ 
the  SOth  aeetioo  of  the  act  declaresi  **  That 
any  creditor  residing  out  of  this  state,  shall  be 
deemed  a  creditor  within  the  act;  and  his 
anomcy,  on  producing  a  letter,  of  attorney 
duly  aiithentieated,  and  legal  proof  of  his 
demand,  may  proceed  and  act  in  the  same 
manner  as  if  the  creditor  himself  were  pres- 
enu"  This  section  makes  do  distinction 
between  a&feofidu^  and  aheent  debtors.  In 
regard  to  an  a&«eofM&tf  debtor,  it  wss  decided 
I7  Cbaaoetlor  Jleiit,  inlto66wit  v.GM»er,6  J.€. 
R.  186.  that  a  creditor  residing  abroad  was  com- 
pefesnt  to  institute  proceedings  under  the  act] 

(Able.  ByUie  act  passed  April  16, 11^ 
aeas.  45.  cli.  226b  it  is  declared,  that  a  corpoim- 
two  may  spply  ^  relief  under  the  act  m  tfie 
aame  manner  as  an  indtridual ;  and  the  appK- 
eation  nmy  be  signed  by  the  president  or 
aecretaiy,  or  fay  any  director,  authorized  by 
the  corporation,  ummt  their  common  seal,  and 
the  affidarit  of  the  debt  mnj  be  made  by  the 
penon  subscribing  the  application.] 


(c)  J^mntt  whom,  and  what  properly. 

&  Itie  statMa  does  not  wamnt  nroeeedlnga 
agunat  penona  daiming  merely  fay  right  oif 
rvpfesentation*  Jadkoonm  ajudn^Mwrnm*  ▼. 
IWiMsrll,  1  J.  C.  37X 


*4.  Wbers,  in  proceedmgs  under  [^fl] 
(he  act,  the  debtors  were  named, 
some  as  trustees,  some  as  executors,  ^c, 
these  addidona  were  cooaidered  merely  aa 
words  of  description,  so  as  to  support  the 
validity  of  the  proceedings;  more  especially 
after  a  lapse  of  time,  and  the  acquiescence  of 
the  parties  interested.    Ibid. 

5.  A  perron  who  has  been  transiently  with- 
in this  state,  but  is  nut  a  resident,  cannot  be 
proceeded  a^iost  as  an  absconding  debtor. 
Jlfofter  of  f^ertdd,  3  C.  R.  3ia  And  a 
person  coming  to  this  state,  without  any  inten- 
tion of  aettling  here,  is  a  non-resident.   Ibid. 

6»  An  attachment  does  not  lie  agiiinst  a  oor- 
poraiumf  for  the  act  applies  only  to  natund 
persons,    M*(hieen  r.  JlfiddUtown  Maniac 
taring  Cb.  16  J.  R.  5* 

7.  An  attachment  may  iasue  against  the 
property  of  one  of  several  partners,  who  ab- 
sconds, for  a  debt  due  by  toe  co-partnenihip, 
though  bis  co-partners  reside  within  tho  state, 
and  might  be  arrested.  Matter  of  Chhman, 
U  J.  R.  217. 

8.  Bo,  it  nuy  issue  for  the  sepamte  debt  of 
such  absconding  parmer ;  but  tne  sherifT  can 
seise  only  the  separate  property  of  the  ab- 
sconding debtor.  Matter  of  Smith,  16  J.  R. 
103l  m  cannot  take  the  parmersbip  eflecta,  in 
such  a  ease,  for  the  other  partnera  have  a  right 
to  retain  them,  for  the  iiartoerBhip  debts.  Jbid. 

9.  80^  property  held  by  the  debtor,  as  .en- 
ant  in  common  with  another,  though  in  pos- 
session of  bis  co-tenant,  may  be  taken  and 
sold,  ^fersereau  ▼.  JVMon,  15  J.  R.  179.  But 
the  sheriff  can  sell  only  the  undivided  moiety, 
or  interest  of  tlie  debtor,  and  the  purehaser 
beeomea  a  tenam  in  common  with  the  other 
oo4enam.    Ibid. 

10.  Any  property  which  may  be  seized  by 
an  execution^  may  be  taken  and  sold  under 
the  atta«rhment;  ss  money  and  bank  notes. 
.Hmi^ T. ZMUii,  13  X.  B,  330.  jSndeuiiL 
ExncoTioir. 

11.  An  attaehment  cannot  be  iasued  by  a 
jutOee  pf  Oke  /leaee,  agvoat  a  debtor  who  r»- 
aidea  in  another  ooun^,  but  vidio  happened  \m 
be  In  the  county  where  the  justice  resided, 
when  fa^  Issued  his  warranty  and  by  his  de- 
parture aivokled  the  mrnB%  of  it  UaiHey  ▼. 
£b^  15  J.  R.  196.  [&e>raer,  lit  CoOTiTt 
or  JosTicss  or  thb  Pxacc] 

(d)    IViislees,  tkar  power  and  liMKty^  and 

13.  Hie  tnistaes  become  Tested  only  with 
the  intarsst  of  the  debtor  who  absconds;  ind 
where  he  kk  one  of  a  co-partoenhif^  the  trus- 
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ices  are  entitled  only  to  the  debtor's  share  of 
the  BuqiluB  of  the  joint  projierty  i*emaiiiing, 
ader  the  pavnient  of  tlie  co-portuenship  debts. 
Matter  of  Smilh,  IG  J.  R.  102. 

Jf3.  Where  the  tiustces  sell  the  debtor's 
binds,  and  give  a  deed,  conveying  all  his  right 
aud  ti:le,  and  the  purchaser  is  evicted,  they 
lire  not  liable  to  refund.  Murray  v.  TrusUu 
of  the  Ringwood  Company,  2  J.  C.  278. 

14.  The  trustees  are  entitled  to  apply  for 
advice,  as  to  making  dividends,  on  due  notice 
lieing  given  to  the  creditor,  whose  account  is 
in  qm»ti<ui.  Case  of  CbenAoven,  cited  1  J. 
R,174. 

15.  The  creditor  cannot  maintaiD  a  suit  at 
iaw  fiir  his  debt  against  llio  trustees,  before  the 

demand  has  l)een  proved  or  adjusted, 
[  *  8  ]  and  tlie  ^dividend  declared.  The  prop- 
er remedy  is  liy  petition  to  the  equity  of 
the  Court  under  wJiich  tlie  proceedings  are  in- 
atituted,  who  will  either  compel  tlie  trustees  to 
do  their  duty,  or  advise  ihem  in  cases  of  doubt 
or  difficulty.  Feck  v.  RandaU,  1  J.  R.  165. 
J  hit  it  si^ems,  that  if  the  case  has  been  i)resent- 
(mI  to  the  Court,  in  a:i  action  agamst  tlie 
trustees,  they  will  take  it  up,  and  moke  such 
order  as  the  nature  of  it  shall  require.    Ibid, 

IG.  Payment  by  a  gamiakee,  under  a  judg- 
nient  i}Dd  execution,  un  a  proceeding  by  for- 
ritpi  attachment  in  the  Lord  Mayor^s  Court  of 
London,  of  a  debt  due  1^  a  citizen  of  this 
fitate,  to  a  creditor  in  London,  being  compulso- 
ry,  is  a  good  bar  to  an  action  brought  here 
against  the  debtor,  by  the  trustees  under  the 
act;  though  the  aUcickmeat  here  against  the 
absent  del)lor  was  issued  before  tlie  money  of 
audi  debtor  came  Into  tbe  bands  of  the  gar- 
nishee, or  even  before  tlie  foreigii  attaciiment 
i'«srie(l  in  Loudon,  Hotmta  v.  Btm$tn^  20  J. 
K.  22i). 

17.  The  trustees  may  avaU  tbemaelvea  of 
the  suHute  of  liinitations,  to  tiie  same  extent 
that  the  debtor  might  do,  if  an  action  were 
brought  against  hiui«  Ptck  v.  RatidaX^  1  J. 
R.  1G5. 

1(^.  The  exhibitktu  of  the  crpditor'a  claim  to 
the  trustees,  is  equivalent  to  tbe  commence- 
iiieut  of  a  suit,  ao  as  to  prevent  the  atatute 
from  attaching.    Ibid, 

19.  The  deinor,  as  well  as  the  creditors,  may 
move  that  the  trustees  account.  In  the  mtdttr 
0/Ca8caiien,iihC.UJ7*    &C.  C.C.116. 

e)  R^ertnce, 

20.  A  deposition,  taken  before  the  trustef^s, 
may  be  read  in  evidence  before  relbrees  nomi- 
nated under  the  aet,  after  the  death  of  the 
witness,  though  mkeD  by  the  trustees  in  the 
absence  of  the  creditoni,  tliey  being  considered 
as  agents  of  both  pnrtipf.  Cox  ▼.  TV  Tna- 
e«et  of  Pearee^  7  J*  R,  2i)8. 

-21.  Tbe  Court  may  inquire  into  the  merits 
of  tlie  controversy,  on  the  report  of  tbe  ref- 
erees ;  but  they  will  require  a  strong  case  to 
.induce  them  to  set  a^de  the  report    Ihid. 

(f )  Payment  ofnurpliu  t»  ih€  debtor. 

32.  If  the  trustees  of  an  abseht  debtor'a 
esCkite  admit  that  there  will  be  a  surplus,  after 
th«  ps^msDt  of  aU  deoMod^  the  Court  will, 
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on  petition,  order  a  part  to  be  paid  to  tbe 
debtor,  or  his  agent  Matter  of  Randail,  1  C. 
R.5ia 

(g)  Sviper$edea8^  ducontinving  and  removing 

proceedings, 

23.  The  creditor  who  has  caused  the  at- 
tachment to  be  issued  may,  at  any  time  before 
the  trustees  are  appointed,  discontinue  tbe 
proceedings,  and  receive  payment  from  tbe 
debtor.    Foa^att  v.  Makon,  IG  J.  it  162. 

24.  And  it  such  creditor  receives  tbe  goods 
which  have  been  attached,  in  payment  and 
satisfaction  of  his  debt,  they  liecorae  his  prop- 
erty ;  so  that  lie  can  maintain  trover  icr  them 
ngainstr  the  slieriff  who  seizes  tliem  under  a 
second  attachment  issued  by  oth^r  crcditote. 
Ibid, 

•25.  A  supersedeas,  granted  under  [  •  4  ] 
the  act,  is  final.    Learned  v.  Duval,  3 
J.  C.141. 

26.  The  Court  ma}*,  on  motion,  examine 
whether  the  attnchment  was  improvidently 
issued,  and  review  the  order  of  the  judge  by 
whom  it  was  grouted  ;  and  if  found  to  have 
been  improperly  granted,  mav  award  a  svper- 
sedeas.  Lenox  v,  Uowlan/L  S  C.  R.  2S7.  & 
P.  M*  Queen  v.  Middletown  Manvfaetuting  Gsb 
16  J.  R.  5. 

27.  Where  an  attachment  bad  been  obtain- 
ed by  the  endorsee  of  a  bill  of  exchan^  against 
the  drawers,  as  absent  debtors,  and  tbe  en- 
dorser afterwards  paid  the  amount,  the  Su- 
preme Court  reversed  tJie  order  of  a  judge  for 
a  supersedeas,  and  allowed  the  attachment  to 
proceed  for  tlie  benefit  of  tbe  endorser,  or 
surety,  wbo  paid  the  money,  jh  the  matter  of 
M'Klnley  and  oikers^  1  J.  C.  137.  S.  C.  C.  C.  76. 

28.  The  proper  mode  of  removing  the  pr»> 
ceedings  into  the  Supreme  Court,  is  by  eer- 
tufrari,  and  not  by  an  order  of  the  Conn. 
Learned  v.  Du»al,  3  J.  C.  141. 

See  furtlier,  fit.  Cbancert  XIX.  £. 


ACCORD  AND  SATISFACTION. 

1.  Where  A.  and  B.  have  suits  for  false  im- 
prisonment pending  against  each  other,  a 
mutual  agreement  to  discontinue  their  respect- 
ive suits,  and  an  rctuat  agreement  accordingly, 
are  n  good  accord  and  satisfaction.  Foster  v. 
TruU,  12  J.  R.  456. 

2.  An  agreement  to  accept  a  collateral  thing, 
in  satisfaction  of  a  preexisting  debt,  is  exe- 
cuted by  a  delivery  to  a  [person  appointed  by 
the  panv  to  receive  it,  and  is  ajrM>d  accord 
end  satisfaction.  Anierson  ▼.  The  I^ghkmd 
Titmpike  Company,  16  J.  R.  86. 

3.  An  accord  not  executed  is  no  bar  to  a 
preexisting  demand.    Ibid, 

4.  But  an  accord  executed,  is  a  rood  bar. 
Waikinson  ▼.  Inglenbtf  and  Stt^tes,  5  J.  R.  386. 
Coit  If  JToolsey  v.  Houston,  3  J.  C.  343. 

5.  A.  pleaded,  that  he,  together  with  B^  be- 
ing indebted  to  C.  and  several  others,  agrr^ed 
to  assign  all  their  stock  in  trade  and  outstand- 
hig  debts  to  C.  and  their  other  creditors,  wh^ 
agreed  to  accept  tbe  same,  in  Aill  sadsfoetion 
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of  tlicir  respecdve  dobts ;  and  averred,  that 
he  and  B.  did  deliver  all  tlteir  stock  in  trade, 
and  a^igD  all  the  debts  due  to  tliem,  for  the 
UHc  and  benefit  of  C.  and  the  other  creditors ; 
which  delivery  of  stock,  and  assignment  of 
debts,  was  received  in  fnll  satisfaction  by  C. 
an<l  the  other  creditors.  This  was  held  to  be 
a  ^Kxl  plea  of  accord  and  satisfaction,  which 
mi?  ill  be  pleaded  puis  darrein  conlinuance, 
H'liison  V.  hgUsbif,  5  J.  R.  3Sa 

G.  Acceptance  of  a  judgment,  as  satisfac- 
tiou,  is  a  discharge  of  a  debt  of  an  inferior  na- 
ture.    S^anirsn  v.  HaskinSj  2  J,  C.  1U5. 

7.  So,  where  the  obligor  ploaded,  that  be 
gave  a  bond  to  A.  and  B.,  for  and  on  account 
of  ail  his  debts,  on  which  judgment  was  en* 
tered,  and  afterwards  gave  a  single 
[  •o  ]  bill  to  the  nlaintif!'  for  a  <lebt  due  *to 
him;  and  that  the  plaintiff  afterwards 
accepted  the  said  judgment  in  full  satisfaction 
and  discharge  of  the  said  bill ;  and  that  the 
defend:mt  was,  at  the  request  of  the  plaintitfj 
taken  into  custody  on  a  ca.  stL  issued  on  the 
said  judgment,  and  was  aAerwards,  by  his 
cousent,  discharged.  On  demurrer,  hell,  that 
the  pica  was  good ;  that  the  consent  of  the 
trui*tees  was  to  be  iutcnded ;  and  that  the 
plaintiff,  BS  cestui  que  trust  under  the  judgment, 
b^d  aflinned  it,  and  accepted  it  iu  satisfaction. 
Seaman  v.  Haskins,  Ji  J.  C.  105.  S.  P.  Fur- 
man  v.  Haskin,  2  C.  R.  369. 

d.  Payment  of  a  less  sum,  aAer  the  debt  is 
due,  in  satis&ction  of  the  debt,  is  not  good  by 
way  of  accord  and  satisfaction.  Johnston  v. 
Brannanj  5  J.  R.  268. 

9.  But  it  is  otherwise  as  to  the  interest  So, 
in  an  action  by  the  endorsee  against  the  en- 
dor^  r  of  a  promissory  note,  for  933  dollars, 
tiic  dcfi;ndant  pleaded  that  the  maker  paid  to 
the  plaintiff  952  dollars,  iu  full  satisfaction  and 
discharge  of  the  note,  which  the  plaintiff  ac- 
repte<l  in  full  satisfaction,  &c.  The  plea  was 
held  good,  though  the  sum  paid  by  the  maker 
ft-11  short  of  the  whole  interest  due  on  the  note 
at  the  time  of  payment,  and  did  not  include 
the  costs  of  suit  which  had  accrued.     Ibid, 

J  0.  An  agreement,  without  a  seal,  and  which 
canuot,  therefore,  operate  as  a  release,  caunot 
operate*  as  an  accord  and  satisfaction,  if  the 
ror;si<k;ration  be  nominal,  or  less  than  the  real 
de^>t.    Seymour  v.  JUtiUum,  17  J.  R.  169. 

1 1.  Though  a  promise  hf  words  may  be  dis- 
charged by  paml^  before  it  is  broken,  yet  an 
a2T(H:Micnt,  on  an  adequate  consideration,  to. 
jm*  a  sum  certain,  cannot  be  discharged  by 
au  ajjreement  to  pay  a  less  sum.    Ibid, 

12.  Where  a  debtor  gives  his  note  endorsed 
by  a  third  person,  us  further  security^  for  a  part 
of  tfie  debt,  and  which  is  accepted  by  the 
creditor  in  full  satisfaction  of  all  demands,  it 
is  a  valid  discharge  of  the  whole  debt,  and  may 
l>e  pleailed  in  bar,  as  an  ace  on!  and  satisfiic- 
tion.     Boyd  v.  Hitchcock,  20  J.  R.  76. 

lit  An  accord,  with  tender  of  satisfaction 
ami  refusal,  is  a  good  bar.  Coit  Sf  IVoolscy  v, 
Houstony  3  J.  C.  24a 

14.  So  where  A.  agreed  to  deliver  B.  as 
much  coal  as  would  amount  to  principal,  in- 
terest, and  charges  of  a  note,  which  1).  lield 
against  A.;  A.,  at  different  times,  tendered 


the  coal  to  B.,  who  made  no  objection  to  the 
place,  or  mode  of  delivery,  though  he  neglected 
to  take  it  away.  In  an  action  by  B.  against 
A.,  on  the  note,  the  tender  was  held  (on  mo- 
tion for  a  new  trial,  ailer  verdict  for  the  dtv 
fendant)  equivalent  to  acceptance,  and  that  it 
might  be  pleaded  by  way  ot  accord  and  satis- 
faction.   IbuL 

15.  An  accord  executory  is  no  bar.  M'at- 
kinson  v.  Ingleshy  fy  J^kes^  5  J.  R.  3d6.  CoU 
&•  fVoolaey  v.  Houston,  3  J.  C.  24a 

16.  A  plea  of  acceptance  of  satisfaction, 
from  a  arranger  or  third  person,  is  not  good. 
Ciow  V.  Borst,  6  J.  R.  37. 

17.  Plea,  that  the  defendant  derivcred  cer- 
tain negotiable  notes  to  a  thii*d  person,  in  be- 
nalf  of  the  plaintiffs,  without  showing  that  that 
peraon  was  an  agent  of  the  plaintiffs  for  that 
purpose,  or  that  the  notes  came  to  the  knowl- 
edge, or  into  the  possession  of  the 
plaintiffs,  and  *were  accepted  by  them  [  *6  ] 
in  satisfaction  of  the  debt,  is  bad. 

Bird,  et  tU,  v.  Caritat,  2  J.  R.  342. 

18.  Where  it  was  agreed  between  the  payee 
and  one  of  two  joint  makers  of  a  promissory 
note,  for  71  dollars,  that  if  tlie  latter  would 
pay  the  former  21  dollars  and  55  cents,  be 
would  not  call  upon  him  for  the  payment  of 
the  note,  but  would  look  to  the  other  maker 
for  the  residue ;  and  the  money  was  accord- 
ingly ]md.  This  was  held  not  to  be  a  satis- 
faction, nor  was  it  a  bar  to  au  action'against 
both  the  makers.  Harrison  v.  Close  fy  ffilcoXf 
2  J.  R.  448. 

19.  A  receipt  by  a  seaman,  in  full  of  all  de- 
mauds  against  the  ship,  her  officers  or  own» 
ens,  for  wages,  *'  and  also  ona  dollar,  as  a  full 
compensation  for  anv  thing  else,"  is  not  suf- 
ficient to  support  a  plea  of  accord  and  satis- 
faction, in  an  action  of  assault  and  battery, 
brought  by  such  seaman  against  the  master 
of  the  ship ;  especially  where  the  master  with- 
held the  wages,  until  the  seaman  signed  the 
receipt.     Thomas  v.  M^ Daniel,  14  J.  R.  185. 

20.  Whether  accord  and  satisfaction  can  be 
pleaded  in  bar  to  a  writ  of  error?  Qucre. 
PoUer  v.  Smith,  14  J.  R.  444. 


ACTIONS  IN  GENERAL. 

I.  lUtdion  of  actions, 
II.  Joinier  of  actions. 

III.  Actions  local  or  transitory. 

IV.  }Vhen  a  cause  of  action  shall  be  said  to 

have  accrued, 
y.  Commencenunt  of  an  action, 

I.    Election  of  actions, 

1.  For  the  wrongful  takii»g  of  a  chattel,  the 
parry  may  have  replevin  or  trespass,  at  his 
election.     Panghum  v.  Partridge,  7  J.  R.  140. 

2.  An  action  on  the  cast,  or  debt,  lies  for  the 
escai>e  of  a  prisoner  in  execution.  Rawson  v. 
Dole,  2  J.  R.  454. 

3.  Though  a  penalty  is  given  by  a  turnpike 
act  for  injuring  or  destroying  toll-gates,  yet 
the  company  may  bring  an  action  of  trespass 
at  common  law,  for  such  injury  to  their  prop- 
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10  J .  IL  d89,  80  the  remedy  oy  dietren  gi vea 
by  statute,  does  not  lake  away  the  common 
law  remedy  by  treeiMBa.  Coldm  v,  EUrtdL  15 
J.  R.  220. 

4.  Where  a  party  baa  taken  a  bill  or  note 
for  a  precedent  debt,  in  case  of  non*payment, 
he  IB  not  confined  to  bia  remedy  on  tne  bill  or 
note,  but  may  sue  on  his  original  cauae  of  ac- 
Iwn.    Herring  v,  Sanger,  3  J.  C.  71. 

ft.  But  in  that  caae,  he  must  either  show  the 
note  to  have  been  loat,  or  produce  and  cancel 
it  at  the  OiaL  HoiMea  v.  lyCamp,  1  J.  R.  34. 
Angel  V.  FelUm,  8  J.  R.  149.-  SmUh  r.  Loeh- 
wood,  10  J.  1L  966. 

6*  Where  the  defendant  has  covenanted  to 
do  a  certain  act,  for  which  lie  has  received  a 
consideration  from  the  plalutifiT,  and  frils  in 
the  peribrmance,  the  latter  may  either  bring 
covenant  for  the  breach,  or  disaffirm  the  con- 
tract, and  bring  atntmpni,  to  recover  back  the 
consideration.  Weaver  v.  Bentiey,  1  C.  R.  47. 
*7.  Where  the  plaintiff  has  an  en- 
[  *7  ]  tire  demand,  he  cannot  divide  it  into 
distinct  parts,  and  bring  sonarate  ac- 
tions for  each.    Smith  v.  Jones,  15  J.  R.  229. 

8.  As,  where  there  is  an  entire  contract  for 
the  sale  of  goods,  the  plaintiff  cannot  maintain 
an  action  for  one  part  of  the  goods  sold,  and 
another  action  for  another  part.    Jbi/L 

9.  So,  where  there  has  been  a  trespass  or 
eonvenrton  by  any  single  indivisible  act,  in  re- 
lation to  Mveral  chattels,  the  plamtiff  cannot 
split  his  claim  for  damages,  bringing  separate 
actions  of  trespass  or  trover,  for  each  particu- 
lar article  seized  or  converted :  and  a  recovery 
for  one  part  or  parcel  is  a  good  bar  to  an  ac- 
tion for  another  part  or  parcel.  Farringion  v. 
Payne,  1>  J.  R.  432.  &  P.  PkUlips  y.  Berick, 
16  J.  R.  13a 

II.    Joinder  of  euHons. 

10.  A  coimt  on  a  warranty  in  a  sale,  and  a 
coimt  in  asiumpnt,  the  deceit  or  misfeasance 
lieing  the  gist  of  the  action  in  both  counts, 
may  ue  joined  in  one  declaration ;  to  which 
the  defendant  may  plead  not  guilty.  HoUock 
V.  Powell,  2  C.  R.  21a 

11.  But  a  count  in  deceit,  and  a  money 
count,  cannot  be  joined;  for,  one  being  tort 
and  the  other  assumpsit,  tlie  same  plea  can- 
not apply  to  both.  JVHson  v.  Marsh,  1  J. 
R.503. 

12.  A  count  for  trespass  damage-fcasont, 
may  be  joined  witli  a  count  for  a  pound-breach 
or  rescous.    Baker  Vw  DumboUon,  10  J.  R.  240. 

13.  Causes  of  action,  founded  upon  tort  and 
upon  contract,  cannot  be  joined.  Church  v. 
Mim/ord,  11  J.  R.  479. 

14.  But,  where  a  declaration  contained  sev- 
eral counts,  in  each  of  which  the  gravamen 
stated  was  a  tortious  breach  of  the  defendant's 
duty,  as  an  attorney,  as  well  as  of  the  implied 
iiroinise  arising  from  an  employment  for  hire ; 
neld,  that  as  each  count  contained  aUegations 
sufficient  to  support  it,  either  in  tort  or  as- 
sumpsit, they  were  not  incompatible,  and 
might  be  joined  in  the  same  declaration.  Ibid, 

15.  A  count  on  a  cause  of  action,  arising 
after  the  death  of  a  testator,  cannot  be  jomed 


with  a  cause  of  action  arising  in  bis  life-tiaie. 
Myers*  Executors  r.  Cole,  12 1.  R.  349. 

16.  Causes  of  action,  which  admit  of  the 
same  pleas,  and  of  the  same  judj|^ent«  may 
be  joined  in  the  same  declaration.  Union 
Qttton  Man^tfadwv  y.  LMOl,  13  J.  R.  463L 
Thus,  a  count  in  debt,  on  a  aimple  contract, 
may  be  joined  with  a  count  in  debt  on  a  judg- 
ment, though  the  pleas  be  different    BnuL 

17.  The  common  money  counts  mny  l)e  all 
jmied  with  a  count  for  soods  sold  and  deliv- 
ered, in  one  count  Nuson  v.  Svsan,  13  J.  R. 
483.  But  not  a  count  generally  for  certain 
lands  sold  and  conveyed.    Rid* 

18.  Counts  in  trespass  v»  et  omnt,  and  in 
trofoer,  cannot  be  joined  in  the  vme  declara- 
tion, the  judgment  in  each  being  different* 
Cooper  V.  Bissd,  16  J.  R.  146. 

19.  A  count  on  a  promise  by  husband  and 
wife,  cannot  be  joined  with  a  count  liy  tba 
wife  dum  sola ;  and  if  judgment  is 
rendered  in  an  ^action  where  they  are    [  *8  ^ 
so  joined,  it  is  error.    Edwards  v.  Dor 

vis,  16  J.  R.  281. 

20.  A  declaration  in  trespass  by  hnrimnd 
and  wife,  for  a  personal  injurv  to  the  wife, 
coutuining,  also,  a  cause  of  action  for  which 
the  huslmnd  alone  migltt  sue,  as  the  loss  of 
her  company  and  assistance,  in  consenuenca 
of  the  battery,  &c.  is  bad,  on  demurrer,  tnoii^li 
it  may  be  good,  after  a  verdict,  Lewis  r* 
&£<»dk,18J.R.44a 

III.    Adiwsa  heal  or  transiiory, 

21.  ActSons  for  personal  injuries  are  of  a 
transitory  nature,  and  follow  the  person  or 
foritm  or  the  defendant     Gardner  v.  Tftomasu 

14  J.  R.  134. 

22.  Courts  of  (his  state  have  jurisdiction  of 
torts  committed  on  board'  of  a  foreign  vessel 
on  the  high  seas,  when  both  parties  are  for- 
eigners. Ihid.  But  it  rests  in  the  sound  dis- 
cretion of  the  Court  to  exercise  its  jurisdiction 
or  not,  in  such  a  case,  according  to  circum- 
stances.   Ibid. 

23.  An  action  for  use  and  occupation  is 
founded  on  privity  of  contract,  and  is  there- 
fore transitoiy.  Corporation  of  .Vci^  YoHt  v. 
DfftTMm,  2  J.  C.  335.  Low  y,  Hallett,UC.R, 
374. 

24.  Debt  on  judgment  is  local :  so,  debt  on 
the  judgment  of  a  Court  of  Common  Pleas 
must  be  brought  in  the  county  where  the 
judgment  was  given.  Barnes  v.  Kenyoji,  2  J. 
C.  381.  Petit  V.  Camuinn,  July  term,  1798. 
ib,  cit, 

25.  So,  a  scire  facias  to  revive  a  judgment 
MGiU  V.  Perrigo,  9  J.  R.259. 

26.  An  action  for  an  escifpe  is  not  local  to 
the  county  in  which  the  judgment  or  writ,  by 
virtue  whereof  the  prisoner  was  arrested,  is 
filed  of  record.  Whether  the  venue  ought  not 
to  be  laid  in  the  countv  in  which  the  escape 
was  made  ?  ^uere,  Bogtrt  v.  Hildreik,  1  C. 
R«  I. 

27.  An  action  on  a  covenant  of  seisin  is 
local.    Clarkson  v.  Gifford,  1  C.  R.  5. 

28.  In  injuries  to  personal  property,  the 
action  may  be  brought  wherever  the  defend- 
ant can  be  taken,  although  the  cause  of  actioa 
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in  another  state  or  eonntiy.    CUen  t. 

3^  An  action  on  the  ease  againat  a  aheriff 
lor  a  ialae  retuni,  is  within  the  provision  o 
the  **  Act  for  more  easy  pleading  to  certain 
miits.''  Seas.  94.  a  47. 8. 1.  (1  N.  R.  L.  155.) 
And  the  plaintiff  is  bound  to  show  that  the 
cause  of  action  arose  within  the  county  where 
the  act  was  done,  and  the  venue  is  laid. 
Sedjf  V.  Binkall,  15  J.  R.  267.  But  the  sta^ 
ute,  iu  such  case,  appli^  only  to  acts  of  the 
sheriff  done  nrfute  ifficH;  not  to  acts  done 

Changing  and  retaining  the  vefiue.  See  iU, 
Pkacticb. 

rV.    When  a  cause  ^  adion  MSL  &e  soul  io 

hoot  aeerued, 

30.  Where  the  defendant  had  agreed  to  re- 
move his  goods  from  a  warehouse,  in  May, 
IdOd,  but  neglected  to  do  so ;  in  consequence 
of  which,  the  plaintiff,  in  ISOiS,  was  obliged  to 
pav  damagea  to  the  person  to  whom  he  had 
00(1  it ;  hdd^  that  the  Cause  of  action  accrued 

when  the  defendant  neglected  to  re- 
[  ^  ]    move  the  goods,  in  1803,  and  *not 

wlien  the  plaintiff  was  obliged  to  nav 
damages,  in  1806.    JITKtrrat  v.  Gardner^  3  J. 

31.  Where  A.  agrees  with  B.  to  endorse  the 
note  of  C,  no  action  lies  against  A.,  for  the 
noo-performanceon  his  part,  until  C.  executes 
tlie  note.    LuiMow  v.  Stnumd^  3  C.  C.  £.  L 

32.  Where,  on  a  trial  of  a  cause,  judgment 
is  given  for  the  frfaintifl^  for  a  less  sum  than 
was  actually  due,  by  mistake  of  the  Court,  no 
action  liea  to  recover  the  sum  so  omitted  in  the 
judgment,  by  mistake.  Platner  v.  Buij  11  J. 
R.53a 

33.  Matter,  which  would  have  been  ade- 
lence  in  a  former  action,  and  which  the  party 
ought  to  have  made,  he  cannot  afterwards 
iii&e  the  subject  of  a  suit  Canfidd  v.  JUinuper, 
12  J.  R.  347. 

3i,  So,  matter  which  was  properly  offered 
as  a  defence  to  a  former  action,  and  rejected 
bv  the  Court,  cannot  be  made  the  subject  of  a 
new  suit.     GrmU  v.  Btatton,  14  J.  R.  377. 

dS.  A  mertf  liability  to  pay,  without  actual 
payment,  gives  no  cause  of  action.  PlaU  v. 
Smithy  14  3.  R.  368. 

36.  Wliere  a  parol  agreement  is  made  fbr 
the  aale  an<I  purchase  of  land,  and  the  vendor 
is  ready,  at  the  time  appointed,  with  a  deed 
duly  executed  and  acknowledged,  but  the 
puirhasor  refuaes  to  fulfil  the  agreement  on 
bis  part,  no  action  lies,  at  the  suit  of  the  ven- 
dor, to  recover  the  expenses  of  preparing  the 
deed.  Abms  v.  Lenty  16  J.  R.  151.  ^t^, 
if  the  purchaser  had  requested  the  vendor  to 
prepare  the  deed,  and  promised  to  pay  the 
expense,  in  ease  the  agx^ment  waa  not  ful- 
filled on  his  part    ML 

V.     CBsisiencesieiil  ^on  oefion. 

37.  The  issuing  ofthe  writ  is  the  commence- 
raeat  of  fhe  action.  Carpenier  v.  BuUajldd, 
3  J.  C.  145.  &  P.  Lowry  v.  Lawrence^  1  C. 
R.G».    &P.BirddaLy.Cariiai,flJ.R.Q4Sl 


S.  P.  Chedkam  v.  Lewisy  3  J.  R.  42.    The 

suing  out  ofthe  writ,  not  the  filing  of  the  bill, 
is  the  commencement  of  the  suit  Per  i^»eii- 
eer,  J.    FatoUr  v.  Sharpj  15  J.  R.  323. 

38.  So,  in  all  cases,  where  the  tune  is  ma* 
terial  to  save  the  statute  of  limitations.  Bwr^ 
dick  V.  Grun,  18  J.  R.  14. 

39.  And  it  is  not  necessary  to  show  that  the 
writ  was  actuallv  returned,  nor  tliat  it  waa 
actually  delivered  to  the  sherifi^  but  it  is  suf* 
ficient,  if  it  was  sent  to  the  sheriii^  or  his  dep- 
uty, with  a  hanajide  intention  to  have  it  aerved. 
Ibid. 

40.  In  a  Justice's  Court,  the  is-joing  the  son»> 
mons  or  warrant  is  the  commencement  ofthe 
action.    Boyce  v.  Morgan^  3  C.  R.  133. 

41.  If  it  appear  on  the  record,  tliat  the  ac- 
tion accrued  after  the  return  of  the  writ,  it 
will  be  bad  on  special  demurrer.  Lowry  v. 
Lawrence^  1  C.  R.  G9.  S.  P.  on  genentl  de- 
murrer, and  that  it  would  be  bod  alter  verdict* 
Cheeiham  v.  LewUy  3  J.  R.  42. 

42.  If  tlie  defendant  aver,  that,  prior  to 
the  suing  out  of  the  writ,  he  settled  and  dis- 
charged the  debt  of  the  plaintiff,  it  is  suf^ 
ficient  as  to  the  time.  Bird  d  al,  v.  OttntaL 
2  J.  R.  342. 

43.  fiut  a  verdict  will  not  be  set  aaide,  on  a 
motion  fbr  a  new  trial,  because  the  suit  was 
commenced  before  the  cause  of  action  accrued. 
Orygier  v.  Longy  1  J.  C.  393.  hationMt  v. 
Bourne,  2  J.  C.  225. 

See  further^  tU.  Chancult  IL 


•ACTIONS  (REAL.)    [•lOJ 

(a)  Appearance^  ne  rtcipiaiur,  and  de/auiU  rf 
demandant  and  tenemt;  (b)  .V<m-#umaMms  ; 
(c)  ImparUmee;  (d)  Vmtener ;  (e|  View; 
(f)  Grand  asnze  ;  (f )  Bight  and  tiile  of  the 
parties ;  (b)  JSToneuU  for  not  gjing  to  trial; 
(i)  Judgment 

(a)  Jippearaneey  ne  reeipiatWy  and  default  ^ 
demandant  and  tenant* 

1.  If  the  tenant  intend  to  put  the  demand- 
ant  out  of  Court,  he  should  enter  a  ne  rectpib- 
fiir,  on  the  ouorto  die  pod,  Sackd  v.  Lothrop, 
IJ.  C.249.   S.C.C.C.91. 

2.  By  the  rule  requiring  the  dieriff  to  re- 
turn the  writ,  sedente  cwvif  the  demandant  is 
to  be  deemed  as  condnuing  in  Court,  fiK>m 
day  to  day,  during  the  term.    Ibid. 

3.  The  demandant  mav  be  called  on  the 
first  day  of  the  term ;  and  in  case  of  non-ap- 
pearance, his  default  may  be  entered,  whicn, 
if  he  does  not  appearand  excuse,  on  the  quarto 
die  posty  he  is  liable  to  a  nonsuit  Siijt  v. 
lAnnrsUmy  2  J.  C.  112.    S.  C.  C.  C.  122. 

4.  Where  the  demandant  was  called  on  the 
first  day  of  the  term,  and  again  on  the  quaria 
die  poity  and  a  further  day  was  given  to  him 
by  uie  Court  to  appear,  00  the  tad  day  of  One 
temiy  and  not  appeiBring  on  that  dAy,  his  de- 
fauh  was  enterea ;  and  a  judgment  of  nonsuit 
thereon :  held,  that  the  judgment  was  regular; 
and  that  the  Court  would  not  set  it  aside,  un- 
losi  a  sufficient  excuse  fbr  not  appearii^^  00 
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the  last  day  of  ^e  term  was  shown.     Van 
Bergen  v.  Palmer,  18  J.  R.  5C4. 

5.  The  teunnt  must  ap|)ear  and  plead  on  the 
quarto  die  post  in  the  term  in  which  the  siim- 
luoua  id  returned  ;  otherwise  his  defuult  may 
be  entered.     St.  Croix  v.  Sands,  i  J.  R.  328. 

6.  A(\er  a  default  of  the  tenant,  in  not  fi]>- 
peariii^  on  the  nimmons^  in  an  action  of  dower, 
nad  been  regularly  entered,  and  a  writ  of 
grand  cape  uisued,  the  default  and  subsequent 
proceedings  were  set  aside,  at  the  next  term, 
on  the  ground  of  mistake  and  accident,  snd 
the  tenant  allowed  to  enter  his  up[)carauce. 
jSOoh  v.  SmiUi,  20  J.  R.  477. 

(b)  ^*on-8ummons. 

7.  The  plea  of  non-surnnions  must  be  veri- 
fied by  alFiduvit  l)efore  it  can  he  received,  and 
be  put  in  on  the  quarto  die  post,  or  it  will  be 
too  late  at  the  next  term.  SL  Croix  v.  Sands, 
1  J.  R.  328. 

(c)  Imparlanct, 

8.  A  special  imparlance  saves  the  rigljts  of 
tJie  party,  and  the  tenant  may  afterwards  vouch 
to  warranty,  &c«  hliUbeck  v.  Shorfelt,  9  J. 
H.  2G5. 

9.  Afler  the  demandant  has  counted,  it  is  of 
course  to  grant  the  tenant  a  special  imparlunce 
until  the  next  term.  Haviland  v.  Bond,  4  J. 
R.  309. 

10.  Where  a  special  imparlance  is  granted 
to  the  first  day  of  the  next  term,  the  tenant  is 
bound  to  plead  on  that  day,  and  is  not  allowed 
until  the  quarto  die  Mut  Haines  v.  Budd,  1 
J.  C.  335. 

[  •!!  ]  •(d)  Voucher, 

11.  Where  the  return,  or  the  service 
of  a  summons  to  the  vouchee,  is  irregular,  the 
tenant  may  have  an   alias  summons.    Scof- 
Jidd  V.  Lodcr,  2  J.  C.  75. 

(e)  I'tew. 

12.  The  tenant  is  entitled  to  a  view  in  all 
cases,  except  where  restrained  by  tlie  statute. 
hihahiiants  of  Gravesend  v.  Voorhis  and  others, 
1  J.  C.  237. 

13.  So,  the  demandant.  Haines  v.  Budd, 
I  J.  C.  335. 

14.  When  tlie  tenant  demands  a  view,  the 
demandant  must  sue  out  the  writ  of  view,  and 
cause  view  to  be  given,  or  be  nonsuited.  Scof" 
field  V.  LodU,  1  /.  C.  375.    5.  C.  C.  C.  98. 

(f)  Grand  assize. 

15.  On  an  affidavit,  stating  that  one  of  the 
electors  returned  on  the  gmnd  assize  had  left 
tlie  state,  the  Court,  there  being  no  opposition, 
gave  leave  to  amend  the  panel  by  adding  an- 
other.   Houghialling  v.  Bronk,  3  C.  R.  190. 

(g)  Right  and  title  of  the  parties. 

16.  On  tlie  issue  in  a  >^'rit  of  right,  the  mere 
right  is  in  question.  J^ase  v.  Peek,  3  J.  C.  128. 

17.  Where  the  ancestor  of  the  demandant 
was  in  possession  of  the  premises  in  question 
91  ye4irs  ago,  and  died  in  possession  41  yeaiis 
ago,  leaving  the  demandant  his  only  son  ;  this 
— ^  held  sufficient  evidence  to  rebut  the  pre- 

15 


sumption  of  right  in  the  tenant,  ari^ngfrom  a 
posse»«ion  of  38  years  only,  commenced  bjr 
wrong.  And  a  patent,  dated  in  1697,  pro- 
duced  in  evidence  by  the  tenant,  not  for  the 
purpose  of  deducing  a  title  to  himself^  but  to 
sltow  a  title  out  of  the  demandant,  was  held 
not  sufficient  to  repel  the  conclusion  in  favor 
of  the  damaadant,  as  the  assize  might  presume 
a  title  in  the  ancestor  of  die  demandant,  de- 
rived from  the  potent.    Ibid* 

(h)  Nonsuit  for  not  going  to  tried. 

IS.  The  demandant,  on  stipulating  to  brin^ 
the  cause  to  triid,  must  pav  costs,  as  in  other 
cases.    Philips  v.  Ptck,  2  J.  C.  104. 

(i)  Judgment 

19.  In  dower  and  all  real  actions,  jndgment 
cannot  be  entered  without  motion  in  open 
Court.     Van  Drisner  v,  ChrisHe,  3  C.  R.  139. 


•ACTION  ON  TIIE  CASE.  [•IS] 

I.  Deceit, 

!!•  Misfeasance;  (h)  Mtsfhasimce  of  a  pvb- 
he  officer ;  (b)  Enticing  atcify  a  tci/c, 
or  seducing  a  daughter,  per  quod,  fye. ; 
(c)  Other  cases  qf*mi^casance;  (d) 
Defence. 

III.  Malicious  prosecution. 

IV.  JSTe^ligence. 
V.  Nuisance. 

I.  Deceit. 

1.  Fraud  or  deceit,  with  damage,  is  a  good 
cause  of  action.  Upton  v.  Vail,  6  J.  R.  181. 
S.  P.  Barney  v.  Dewey,  13  J.  R.  224. 

2.  A  false  affirmation  as  to  the  credit  of  a 
third  person,  whom  the  defendant  knew  at  the 
time  to  be  insolvent,  whereby  the  plaintiff  was 
induced  to  trust  him,  and  lost  his  debt,  is  a 
cause  of  action.    Ibid. 

3.  Although  the  affirmation  was  merely 
verbal,  without  any  note  or  memorandum  in 
writing  between  the  parties.  Ibid.  (Whether 
such  an  action  would  lie  or  not.'  Quere* 
Ward  V.  Ctnier,  3  J.  R.  271.) 

4.  But  the  deceit  is  die  giH  *of  the  action, 
and  the  plaintiff  must  prove  actual  fraud  iu 
the  defendant,  or  an  intention  to  deceive  the 
plaintiff,  by  false  representadons.  young*  v. 
Covell,  8  J.  R.  23. 

5.  Advice  rashly  and  indiscreetly  given,  but 
without  any  fraudulent  intention,  is  not  suf- 
ficient  to  snt)port  the  action.    Ibid. 

6.  Whether  there  is  fraud  or  not,  is  a  ques- 
tion of  fact  for  the  jurv  to  decide;  and  where 
therp  is  evidence  on  Iioth  sides,  and  the  jury 
are  not  misdirected  as  to  the  law,  the  Court 
will  not  set  aside  tlieir  vei'dict.  Ward  v.  Cen- 
ter, 3  J.  R.  271. 

7.  In  the  sale  of  provisions  for  domestic 
use,  the  vendor  is  bound,  at  his  peril,  to  know 
whether  they  are  sound  and  wholesome ;  and 
if  they  are  not  so,  an  action  on  the  case  will 
lie  against  him,  at  the  suit  of  the  vendee. 
Van  Bracklin  v.  Fon^ia,  12  J.  R.  468. 

8.  An  action  on  the  case  for  a  deceit  lies, 
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lor  fraudulently  selling  ]and  which  has  no 
real  existence,  notwitiistaiiding  the  covenants 
contaiufjd  in  the  deed  of  the  vendor,  wliich 
the  vendee  may  treat  as  a  nullity.  Warddi 
T.  Fo9didc,  i:i  J.  R.  325. 

9.  So,  where  a  person  is  induced  to  pur- 
chase land,  by  a  iaise  representation,  that  a 
rertain  privilege  was  atiiiexed  to  the  land,  but 
which  is  not  included  m  the  deed.  Monell  v. 
CoWf  n,  13  J.  R.  395. 

10.  If  seems^  that  the  measure  of  dama^ 
to  be  recovered  in  such  a  case,  is  the  diiier- 
cncc  between  the  value  of  the  land  conveved, 
and  the  sum  which  the  purchaser  was  induced 
to  pay  bv  the  false  representation.    Ihid, 

11.  Where  the  donor  of  a  chattel  affirms  it 
to  be  his,  at  tlic  time  of  the  giflj  and  the  donee 
is,  afterwards,  evicted  by  the  true  owner,  he 
may  iiave  an  action  on  the  case  a^inst  the 
donor.    Barney  v.  Dewey^  13  J.  II.  224. 

12.  No  action  lies  for  representing  the  plain- 
tifTs  ferry  not  to  be  so  good  as  another  rival 
fti*rry,  and  persuading  travellers  to  cross  at  the 
other,  and  not  at  the  plaintiff's  ferry.  John- 
son V.  Hltcheocky  15  J.  K.  185. 

See  m.  Sale  of  C battels — Frauds. 

« 

[•IS]  •II.  Misfeasance;  (a)  Misfeasance  of 
a  pubhe  ogUer;  (b)  Enticing  away  a 
tift/e,  cr  seducing  a  daughter^  per  quod^  Ifc, ; 
(c)  Other  cases  of  misfeasanee ;  (d)  Defence. 

{s)  Misfeasance  of  a  pvUie  officer, 

I3l  An  action  on  the  case  lies  against  an 
officer,  for  maliciously  executing  process,  in 
an  oppressive  and  unreasonable  manner,  with 
intent  to  vex,  harass  and  oppress  tlie  party. 
Rogers  v.  Brewster^  5  J.  R.  125. 

14.  As,  where  a  constable,  having  a  warrant 
■gainst  the  plaintiff  for  a  military  fine,  refused 
to  take  property  tendered  by  him,  but  took  and 
sold  bis  horse,  with  the  avowedlntent  of  liurt- 
io|;  his  faelingB,  and  otherwise  vexing  him. 
IbiL 

15.  An  action  lies  a^inst  a  sherifT  for  an 
t  of  his  depnty,  in  takmg  more  lees  on  levy-. 

uig  an  execotion  than  ors  allowed  by  law; 
and  wliether  tlie  sherifT  recognized  the  act  of 
his  deputy  or  not,  n^dd  not  be  shown.  M*hi^ 
ijre  v.  TVamMT,  7  J.  R.  83. 

]6w  If  an  officer,  having  anthority  to  attach 
ttie  goods  of  a  person,  keep  them  in  an  unsafe 

IiSace,  or  expose  them  to  destruction,  he  is 
iat>ie  for  the  damage  sustained.     Jenner  v. 
Jolife,  9  J.  R.  381. 

17.  And  it  seems,  that  if  a  plaintl^on  a 
process  of  attachment,  direct  or  cause  on  of- 
fic«'r  so  to  act,  as  to  misbehave  in  the  execu- 
tion of  his  office,  and  produce  the  loss  or 
deittructiou  of  the  ^oods  in  his  custody,  the 
party  injured  has  his  election  to  bring  his  ac- 
tion cftb'er  against  the  principal  or  the  officer. 
ibid. 

Id.  An  action  on  the  cose  will  not  lid  against 
the  representatives  of  a  deceased  postmaster, 
for  money  feloniously  taken  oat  of  a  letter  by 
one  of  his  clerks.  DrankUn  v.  Low^  1  J.R.39d. 
19.  And  whether  it  would  lie  against  the 
postmaoter hiinsel^  in  bia  life-time?  ^lere. 
Aid. 


20.  But  the  action  must  t)e  foundetl  on  the 
misfeasance;  assxtmpsU  will  not  lie.  Pet 
Spencer^  J.    Ihid, 

21.  Where  a  damage  is  suffered  by  the  act 
or  omission  of  a  pubhc  officer,  contrary  to  his 
duty,  the  party  injured  may  have  an  action  on 
the  c^se  against  him.  BarileU  v.  Crazier,  15  J. 
R.  250. 

22.  But  the  duty  to  be  performed  must  be 
entire,  altsolute  and  perfect,  to  render  the 
officer  liable  tur  8{)ecial  damages,  for  a  neglect 
of  duty.  &  C.  in  Error,  17  J.  R.  439.  Per 
Kent,  Chancellor. 

2.3.  Therefore,  no  j)rivate  action  will  lie 
against  nn  overseer  of  highways,  for  an  injury 
sustained  by  the  plaintiff,  in  consequence  of 
the  neglect  of  the  overseer  to  keep  a  bridge  in 
repair.     Foid.     Contra,  S.  C,  15  J.  R.  250. 

24.  The  party  injured,  in  such  case,  can 
sue  only  for  the  penalty  imposed  by  the  statute, 
for  each  neglect  or  breach  of  duty.  Ibid. 
Contra,  S.  C.  15  J.  R.  250. 

25.  And  it  seems,  tiiat  a  private  action  would 
not  lie  against  the  commissioners  of  highways* 
S.  C.    Per  KesU,  Chancellor. 

26.  But,  if  a  private  action  would  lie,  in 
such  a  case,  the  declaration  ought  to  state 
8}iecitt]ly  the  cause  of  action  orising  under  the 
statute,  and  every  fact  requisite  to  enable  the 
Court  to  judge  whether  tliere  has  been  a 
breach  of  dutv  in  the  officer.  Ibid.  Contra^ 
S.  C.  15 J. R.250. 

•27.  If  a  penson  exempt  from  mili-  [^14] 
tary  duty  is  summoned  to  appear  at  the 
parade,  and  does  not  claim  exe minion,  and 
offer  proper  proof  of  it,  no  action  will  lieogainst 
the  officer  who  returns  him  to  a  Court  Martial, 
as  a  delinquent;  unless  malice  express  or  im- 
plied be  shown.  VanderbiU  v.  Downing,  11  J. 
R.  83. 

28.  An  action  on  the  cose  will  not  lie  against 
the  insoedors  of  an  election^  for  refusing  the 
vote  of^a  person  legally  qualified  to  vote,  with*- 
out  proving  malice  express  or  implied.  Jenkins 
V.  Waldron,nJ.R.iU. 

29.  Case  lies  against  a  justice  of  the  peace, 
for  a  false  return  to  a  certiorari  brought  to  re- 
verse his  judgment,  notwithstanding  the  judg- 
ment was  affirmed,  by  default  of  the  plaintiff 
in  error.    Kidzie  v.  Sackrider,  14  J.  R.  195. 

30.  No  action  lies,  at  the  suit  of  an  indi- 
vidual, against  a  public  officer,  for  misbeha- 
vior in  office,  ehher  for  misfeasance  or  non* 
feasance,  unlefis  the  plaintiffcanshowa  special- 
damage  peculiar  to  himself.  Butler  v.  Kent 
and  others,  19  J.  R.  223. 

31.  In  cases  of  tort,  or  misfeasance,  the  par- 
ticular damages  for  which  the  plaintiff  brings 
his  action,  must  be  the  leeal  and  natural  con- 
sequence of  the  wrongful  act  of  which  he 
complains ;  and,  in  such  case,  the  special 
damages  must  be  particularly  stated  in  the 
declamtton.    Ibid. 

92.  No  action  lies  against  the  nutnagers  of  a 
pMic  lottery,  at  the  suit  of  a  dealer  in  lottery 
tiekets,  who  hod  purchased  a  large  number  of 
tickets,  for  the  purpose  of  selling  them  at  a 
profit,  on  the  gpround,  that  by  the  improper 
and  negligent  conduct  of  the  defendants,  ii^ 
managing  and  conducting  the  lottery,  the  pia|>- 
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lie  oonfidenca  in  the  Mmem  of  the  drawing 
ma  wholly  loet,  and  the  demand  ibr  tiokeij, 
and  the  price  of  them,  therebY  ao  greatly 
diminiahed,  that  the  plaintiff  could  not  sell  bia 
tickets,  which  remaiDed  oa  hia  haudai  and 
were  (hrawn  l»lanka.    IbitL 

33.  Where  an  injury  to  a  penon  is  cauoed 
by  means  of  the  regular  procen  of  a  Court  of 
competent  jurisdiction,  case,  not  treflriaas,  is 
the  proper  remedy.  ISing  v.  PwrkMf  19  J.  R. 
375u 

See  OrriCB  Airo  OrricEas. 

(b)  Etiiieingttwmfa uf^tj or ieiudng adaugk' 
iar^  per  quodf  ffc 

34.  Case  lies  b^  a  husband  against  hb  wife's 
fiither,  for  enticing  her  away,jMr  qitodf  4tc. 
HuUkuon  v.  Peek,  5  J.  R.  196. 

35.  But  malice,  or  improper  motives,  should 
be  more  clearly  shown  than  would  be  nece*- 
■ary  in  the  case  of  a  stranger;  and  the  pre* 
sumption  is  in  fiivor  of  the  defendant    liid, 

36^  And  the  f»  oticsio  is  the  material  point 
0f  inquiiy.    JbuL 

37.  A  daugliter  of  the  age  of  19  years,  with 
die  consent  of  her  father,  went  to  live  with 
her  uncle,  for  whom  she  worked  when  she 
pleased,  and  he  agreed  to  pay  her  for  her 
work;  but  there  was  no  agreement  for  her« 
continuance  in  his  house  for  any  time.  While 
in  her  uncled  hotue,  she  was  seduced,  and  got 
with  child,  and  immediately  afterwards  re- 
turned to  her  fiuher's  house,  where  she  was 
maintained,  and  the  expense  of  her  lyi|»g-ia 

Eid  by  him ;  though,  had  not  the  misfortune 
ppeoed  to  her  she  had  no  intention  of  re- 
turning to  her  nther.  It  was  held,  that  an 
action  <m  the  case  was  maitttainable  by  the 
fiitber  asaiost  her  aeducer;  the  frther  not 
having  devested  himself  of  his  po^* 
[*15]  er  ^  reclaim  the  services  or  his 
daughter,  and  the  relation  of  master 
and  servant  was  presumed  from  his  right  to  her 
services,  arieing  from  his  liability  to  maintain 
and  provide  for  her  while  under  age.  Afar- 
fm  V.  Payne,  9  J.  R.  387. 

38.  But  where  the  daughter  is  above  the 
age  of  21  vears,  the  ftther  cannot  maintain  an 
action,  unless  die  is  actually  in  his  service,  so 
as  to  constitute  the  relation  of  master  and 
servant.    MeMmm  v.  Sbrytar,  10  J.  R.  115. 

39.  So,  case  lies  for  enticing  and  harboring 
a  nrv&Mt  or  stoe  of  the  plaintifl^  notwith- 
standing the  penahy  given  fay  the  act  concern- 
ing slaves,  (36  Sea.  c.  88.  s.  15.)  which  is  a 
cumuktive  remedy.  Sadmort  T.  Smiikf  13 
i.R.  332. 

iSbe  TansPASS. 


(c)  Other  ettie$rffmtfeaea$iee* 

40.  It  seems,  that  an  action  on  the  case  will 
lis  for  putting  goods  on  board  a  veasel,  without 
the  consent  of  the  master  and  owner,  prohib- 
ited to  be  imported  by  the  laws  of  a  foreign 
country,  to  which  the  vessel  was  destined,  and 
which  would  render  her  liable  to  seizure  and 
condemnation,  and  in  consequence  of  which 
the  plBintiff*s  vessel  was  seiaed^and  the  mas- 
ter compelled  to  pay  a  huge  sum  of  money  to 
procure  bar  releaie.  8mihr.JEUkrtZLK.l05. 


41.  And,' if  there  is  any  objection  lo  the  ju- 
risdiction of  our  Courts  in  such  a  case,  it  can* 
not  be  made  afler  a  plea  in  bar.    Jbid. 

42.  No  action  will  lie  against  a  person  in 
this  state  for  suborning  a  wimess  to  swear 
fiUsely  in  a  Court  in  another  state,  whereby  a 
judgment  was  rendered  saainst  tlie  defendant 
m  that  state,  contnry  to  toe  truth  and  justice 
of  the  case.    Smith  v.  LewU,  3  J.  IL  157. 

43.  And  ii  seems,  that  the  law  would  be  the 
same,  had  the  original  action  been  brought  In 
this  state;  and  U  weeme,  also,  that  no  acticw 
would  lie  against  the  witness  who  committed 
Ihe  periuiy.    Jbid. 

44.  Where  Y.,  the  assignee  of  a  judgment 
against  B^  which  was  a  lien  on  the  real  prop- 
env  of  B.,  was  about  to  take  out  exeeutiooy 
and  aeize  a  certain  lot  of  land,  &C.,  and  J., 
having  notice  of  the  lien  and  asstanment,  vrith 
intent  to  defrsud  Y.  of  the  satismction  of  the 
judgment,  pulled  down  and  carried  away  con- 
tain buildinn  from  the  land,  whereby  it  was 
rendered  of  less  value:  held,  tliat  i.  might 
have  an  action  on  the  case  ^gainstJ.  yafes  T* 
Joyce,  11  J.  R.  136. 

45.  An  action  on  the  case,  in  the  nature  of 
waste,  lies  against  the  assignees  of  a  leasee 
SftsH  V. /fiZnm,  13  J.  R.  3a 

46.  But  a  mortgagee  cannot  maintain  ao 
action  against  the  mortgagor  for  waste,  until 
after  a  forfeitura  of  the  mortgage,  at  least. 
Peier$(m  v.  CioHfc,  15  J.  R,  205. 

47.  A  person  having  an  expectant  mtareat  in 
land,  less  than  the  mheritance,  cannot  oaain- 
tain  an  action  of  waste.    Md. 

48.  Csse,  not  trespass,  is  the  proper  reoiedy 
against  a  person  usmg  a  private  road,  at  the 
suit  of  the  party  on  whose  application  the  rend 
was  laid  out    Latnbert  v.  Hoke,  H  i.  R.  383L 

49.  Case  lies  by  ay  assignee  of  a  morfgjft- 
gee  against  a  purchaser  from  the  mortgagor^ 
subsequent  to  the  nHNtgage,  for  re- 
moving buildin^i  ^fhim  the  premises,  [  *16  ] 
after  tbev  had  beCn  advertised  for  sale 
under  the  mortgage,  and  before  the  aale, 
whereby  the  premises  sold  for  a  leas  sum  tbaa 
th^  would  citherwise'  have  brought,  and  not 
sufficient  to  satisfy  the  mortgage  debt ;  but  it 
must  be,  in  such  case,  avemd  and  proved, 
that  the  mortgagor  was  insoWent,  and  had  no 
other  nropertv  tnan  the  morttaged  premise^ 
out  or  which  the  debt  couU  be  watisfied. 
Lofie  V.  mcheoek,  14  J.  R.  2ia 

50l  Where  goods  are  denoaited  with  a  per- 
son to  be  sold,  at  not  leas  tnan  a  certain  fumd 
price,  and  the  depoaitaiy  sells  the  goods  at  a 
less  price,case,  and  not  trover,  Sb  the  proper 
remedy.    Sujjemd  r.  Mod,  16  i.  R.  74 

(d)  D^mee. 

51.  Where  A.  sued  B.,  on  a  contract  fbr  die 
delivery  of  good%  and  settlement  w^s  made 
between  them,  and  B.  cave  A.  a  receipt  in  full 
for  the  balance  due  for  the  goods  delivered ; 
this  vraa  held  to  be  no  bar  to  a  subse^ent 
action  by  B.  against  A.  fbr  a  misfeasance,  in 
regard  to  goMla,  part  of  the  subiect  of  die 
same  contract,  ana  net  delivered,  but  lost,  as 
B.  alleged,  by  the  misconduct  of  A.  Jmmt 
v.JUf/e,9J.R.361. 
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52.  In  an  action  on  the  case,  againBt  a  con- 
stable, for  a  false  return  to  a  summons  against 
the  plaintifi^  for  a  peoalty  alleged  to  have  been 
incurred  by  the  violation  of  a  statute,  and  for 
which  judgment  was  given  against  him  by 
default,  the  constable  having,  m  good  faith, 
returned  the  summons  '^personally  served,** 
though  served  on  a  different  person,  b^  mis- 
take, the  defendant  may  isbow,  in  mitigation 
of  damages,  that  the  plaintiff  was  actually 
guilty  of  the  ofience,  for  which  judgment  was 
rendered  against  him.  Green  v.  Ferguawiy  14 
J.  R.  389. 

II L  MttUeioua  pnueetdiofL 

53w  The  declaration  stated,  that  the  defend- 
ant maliciously,  wisely,  and  without  probable 
cause,  procured  a  justice  to  issue  his  warrant 
ID  arrest  the  plaintiff^  on  suspicion  that  the  cow 
of  the  defendant,  which  had  been  stolen,  was 
in  the  plainttflTs  possession,  &c. ;  and  on  being 
brought  before  the  justice,  the  plain  tiff,  afler 
every  thins  had  been  heard  and  considered 
bv  the  Justice,  was  wholly  acquitted  and  dis> 
cLai^ed  by  him  from  the  supposed  crime, 
Sec  After  a  verdict  for  the  plaintiff,  held^ 
that  the  justice  had  power  to  acquit  and 
discharge  the  plaintifl^  if  he  was  satisfied  there 
was  no  ground  of  suspicion  against  him ;  and 
the  prosecution,  therefore,  being  at  an  end, 
there  was  sufficient  ground  to  maintain  the 
actioo.    Seew  v.  Babcockj  2  J.  R.  203. 

54.  No  action  lies  merely  for  bringing  a  suit 
without  sufficient  ground.  Vanduzor  v.  Lin- 
derman,  10  J.  R.  106. 

55.  To  sustain  a  suit  for  a  former  prosecu- 
tion, it  must  have  been  without  cause,  and 
malicious.    BntU 

56L  To  obtain  a  copy  of  the  indictment,  in 
Older  to  ground  an  action  for  a  malicious 
prosecution,  the  malice  ought  to  appear  from 
what  passed  at  the  trial,  or  from  circumstances 
or  declarations  out  of  Court ;  and  the  judge 
who  presided  should  certify  that  a  copy  ought 
to  be  granted.  The  People  v.  Paymn^  2  C. 
R.202L 

57.  A  certificate  that  the  acouittal  was  sat- 
isfactory is  not  sufficient.  IhiiL  The  certifi- 
cate may  be  given  wane  pro  twM^  although  the 
judse  who  presided  is  no  longer  on  the  bench. 


[•17] 


•IV.  jiTcgligence, 


5BL  Negligence  is  a  mixed  question  of  law 
and  &ct ;  and  where  the  facts  have  been  as- 
certuoed  by  a  JQtyi  whether  they  warrant  the 
charge  of  negligence  or  not,  is  a  question  of 
kw.    Foot  T.  mtwaU,  14  J.  R.  304. 

59.  Where  there  is  an  immediate  injury, 
attfibutaMe  to  negligence,  the  party  injured 
has  an  election,  either  to  treat  the  negligence 
of  the  defendant  as  the  cause  of  action,  and  to 
declare  in  case,  or  to  consider  the  act  itself  as 
the  injunr,  and  declare  in  trespass.  Blinn  v. 
CamjMi,  14  J.  R.  432. 

6uL  A  person  who  undertakes  to  do  an  act, 
without  reward  or  connderation,  is  not  answer- 
able for  omitting  to  do  it,  even  thou^  special 
damages  ere  averred,     llwme  v.  Dtas^  4  J. 

VouL  9 


61.  And  the  rule  equally  applies  to  commer- 
cial questions ;  as,  where  A.  and  B.  were  joint 
owners  of  a  vessel,  and  A.  voluntarily  under' 
took  to  get  the  vessel  insured,  but  neglected  to 
do  so,  and  the  vessel  was  lost,  no  action  will 
lie  against  A.    Ibid, 

62.  But,  it  setmsy  a  factor,  or  commercial 
agent,  who  is  entitled  to  a  commission,  will  be 
answerable  for  not  executing  an  order  to  in- 
sure.   Ibid, 

63.  In  an  action  against  a  turnpike  company, 
for  the  value  of  a  horse,  killed  by  the  fall  of  a 
bridge  on  the  road,  it  vras  held,  that  the  de- 
fendants were  bound  to  bestow  ordinaiy  care 
and  diligence  in  the  construction  of'^  their 
bridges,  but  are  not  responsible  for  accidents, 
which  do  not  arise  from  neglect,  or  want  of 
such  ordinary  care  and  skill.  Toiensend  v. 
President^  fyc,  of  the  Susquehanna  JStrnpike 
Company,  6  J.  K.  90. 

64.  A  public  officer,  who  is  required  by  law 
to  act,  in  certain  cases,  according  to  his  judg- 
ment or  opinion,  sworn  to  discharge  his  duties, 
and  subject  to  penalties  for  the  neglect  of  them, 
is  not  liable  to  a  party  for  omission  arising 
from  mistake  or  want  of  skill,  if  acting  bona 
fide.    Seaman  v.  Patten^  2  C.  R.  312. 

65.  An  action  will  not  lie  against  the  master 
of  a  vessel,  for  running  his  vessel  against,  and 
injuring  another,  the  defendant  himself  being 
ashore,  and  a  pilot  on  board.  Snell  v.  Rtch,  I 
J.R.305. 

66.  Whether  the  owners  of  the  ship  are 
liable  for  the  conduct  of  the  pilot?  Ibid, 
[See  Bowcher  v.  JVordlvfrom,  1  T^iunL  568. 
^/icholson  V.  MouMey,  15  £ak,  384.] 

67.  If  A.  sets  fire  to  his  own  fallow  ground, 
as  he  may  lawfully  do,  which  communicates 
to,  and  fires,  the  woodland  of  his  neighbor,  no 
action  lies  against  A.  unless  there  was  some 
negligence  or  misconduct  in  him  or  his  ser- 
vants.   Clark  V.  Foole,  8  J.  R.  421. 

68.  A  person  building  a  house  on  his  ovm 
ground,  contiguous  to  or  adioining  the  house 
of  his  neighbor,  may  lawfully  dig  the  founda- 
tion below  that  of  liis  neighbor's  iiouse ;  and  if 
he  use  due  care  and  diligence,  to  prevent  injury 
to  his  neiglil)or,  he  will  not  be  liable  for  any  con- 
sequential damage  which  may  arise ;  but  if  he 
is  guilty  of  negligence,  an  action  on  the  case 
will  lie  against  him.  Panton  v.  Holland^  17 
J,  R.  92. 

69.  And,  though  the  declaration  charge  mal- 
ice, as  well  as  negligence,  proof  of  negugence 
alone  is  sufficient  to  maintain  the  action.  Ibid» 

70.  Case  lies  against  a  sheriff  for 

not  returning  an  execution,  *though  [*18] 
the  plaintiff  may  proceed  by  attach- 
ment.   Burk  V.  CampbeUy  15  J.  R.  456. 

71.  Case  lies  against  an  innkeeper  for  goods 
lost  or  stolen  out  of  his  inn,  without  proving 
negligence.    Clule  v.  fViggvns,  14  J.  R.  175. 

72.  The  owner  of  a  domestic  animal  is  not 
liable  for  injuries  committed  by  it,  unless  he 
has  received  notice  that  it  was  accustomed 
to  do  mischiefl  Vrooman  v.  Lawyer^  13  J. 
R.339. 

73.  R  seems,  that  case  is  the  proper  remedy, 
where  an  agent,  authorized  to  deliver  goods 
on  receiving  sufficient  security,  delivers  tha 
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goods,  but  neglects  to  take  security.     Caimu 
▼.  Bleecker,  12  J.  K.  300. 

y.  Mnsanee, 

74.  Where  A.  granted  86  acres  of  ]and  to 
B.,  reserving  the  streams  of  water,  and  the 
soil  under  them,  with  the  right  or  erecting 
mill-darns,  and  all  such  \wn  of  the  land  as 
might,  by  such  dams,  be  overflowed  with 
water,  &c.,  and  B.  sold  40  acres  of  the  prem- 
ises to  C,  with  the  like  reservations ;  and  C. 
erected  a  bock  mill  and  dam  on  his  part  of  the 
land,  by  which  the  land  of  B.  was  overflowed, 
&c. ;  held,  that,  until  the  ^antor  exercised  his 
right  to  erect  mills  and  mill-dams,  it  could  not 
be  ascertained  what  part  of  the  land  would  be 
overflowed,  and  the  reservation  was,  in  the' 
mean  time,  inoperative ;  and  an  action  on  tlie 
case,  therefore,  by  B.  against  C.  was  maintain- 
able ;  and  the  right  reserved  by  the  grantor, 
being  an  incorporeal  hereditament,  a  parol  per- 
mission by  hitn  to  C.  to  erect  his  mill  and  dam, 
&c.  was  void,  and  no  defence.  Thompson  v. 
Crr^ry,  4  J.  R.8]. 

75.  Where  a  company  is  authorized,  by  an 
act  of  the  legislature,  to  cut  a  canal,  no  action 
will  lie  against  them  by  the  owner  of  the  land 
through  or  near  which  the  canal  is  cut,  for 
injuries  to  his  land,  arising  necessarily  from 
the  act  of  making  it,  or  from  its  contiguity,  the 
defendants  having  proceeded  according  to  the 
directions  of  the  legislature ;  but  only  tor  such 
damage  as  results  from  their  neglect  in  keep- 
ing the  canals  and  embankments  in  repau*. 
SUde  Y.  fVesUm  Inland  Lock  Navigation  Com' 
pany,  2  J.  R.  283. 

76.  No  action  lies  fbr  erecting  a  mill-dam 
above  the  mill-dam  of  the  plaintiff,  for  slight 
inconveniences  attending  the  interception  of 
the  waters  above,  provided  it  does  not  extend 
to  the  destruction  or  diminution  of  the  uses 
of  the  miH.  Palmer  v.  Mulligan^  3  C.  R. 
307. 

77.  A  person  erecting  a  mill  must  so  con- 
struct his  dam,  and  use  the  water,  as  not  to 
ixnure  his  neighbor  below,  in  the  enjoyment 
of  the  same  water,  according  to  its  natural 
course ;  and  if  he  so  diverts  the  water  as  to 
injure  the  mill  of  another  below,  he  is  liable  in 
damages  to  the  amount  of  the  injury  sustained. 
Sacknder  v.  Betrs,  10  J.  R.  241.  Per  Kent, 
Ch.J.    Palmer  y.MuUigan,SC.R.d07. 

78.  A  person  erecting  a  mill  and  dam  upon 
a  stream  of  water  does  not,  by  the  mere  occu- 
pation, unaccompanied  by  such  a  length  of 
time  as  would  authorize  the  presumption  of  a 
grant,  gain  an  exclusive  right  to  the  water :  he, 
uierefbre,  cannot  have  an  action  against  a  per- 
son erecting  a  mill  and  dam  al^ve  his,  by 
which  the  water  is,  in  part,  diverted,  and  he 
thereby  damnified.  Plait  y.  Johnson,  15  J. 
R.213. 

79.  ^VIlere  several  owners  of  mill-seats  on  a 
stream  of  water  have  a  common  and  equal 

right  to  the  use  of  the  water,  though 
[  *19  ]  no  action  lies  ^against  tlie  owner  of  the 

mill  above,  fbr  the  damage  which  the 
owner  of  the  mill  below  may  sustain  from  the 


reasonable  use  of  the  water  by  the  former,  for 
his  own  benefit;  yet  the  owner  of  the  miH  above 
has  not  an  unlimited  right  to  use  the  water  aa  be 
pleases,  or  stop  the  natural  flow  of  the  stream, 
so  as  to  destroy  or  render  useless  the  mill  be- 
low.   MerrUt  y.  BrinckerhqjF,  17  J.  tLdOa. 

80.  Therefore,  if  the  owner  of  the  mill 
above  shuts  down  his  sate,  and  detains  the 
water,  for  an  unreasonable  time,  or  raises  his 
gate,  and  lets  out  the  water  in  such  an  unusual 
quantity  as  to  prevent  the  owner  of  the  mill 
below  from  usin^  it,  or  deprives  him  of  his 
reasonable  and  fair  participation  in  the  benef.t 
of  tlie  stream,  an  action  on  the  case  lies  against 
him,  at  the  suit  of  the  party  so  injured,  to  the 
extent  of  the  loss  sustained  by  him.    Aid. 

81.  The  defendant,  being  owner  of  a  tract 
of  land  in  the  city  of  New  York,  surveyed  and 
laid  out  the  same  into  streets  and  squares  for 
building  lots,  and  leased  some  of  the  lots  ac- 
cording to  the  map  of  this  survey,  which  lota 
were  bounded  on  one  side  by  a  street,  as  de- 
scribed on  the  map,  though  not  actually 
opened:  but  the  plan  of  these  streets  was 
never  accepted  or  approved  by  the  corpora- 
tion of  the  city ;  and  the  commissioners^  ap- 
pointed by  the  act  of  the  legislature  of  the  3d 
April,  1807,  among  other  parts  of  the  city,  laid 
out  the  defendant's  tract  of  land  in  a  difiercnt 
manner,  and  crossing  the  streets  proposed  by 
his  map,  in  different  directions,  and  which 
plan  of^  the  commissioners  was  declared  by 
the  act  to  be  conclusive.  The  defendant,  who 
had,  after  giving  a  lease,  partially  opened  the 
street  proposed  by  him,  and  mentioned  in  the 
lease,  afler  the  report  of  th6  commissioners, 
shut  that  street  by  a  fence ;  held,  that  the  les- 
see could  not  maintain  an  action  against  the 
defendant  for  obstructing  his  rif^bt  of  way 
through  the  proposed  street  mentioned  in  the 
lease,  there  being  another  reasonable  and  con- 
venient way  lefl  open  from  the  premises  to  an 
established  hiehway  or  street ;  especially,  as, 
by  tlie  act  of  the  legislature,  no  streets  in  the 
city  of  New  York,  laid  out  by  individuals, 
could  be  established  as  public  streets,  until 
approved  of  and  accepted  by  the  corporation. 
Underwood  v.  Stujfvesant,  19  J.  R.  181. 

See  Nuisance. 

When  a  stream  or  river,  by  length  of  usage, 
has  become  a  public  highway,  so  as  to  render 
an  obstruction  of  tb^  navigation  a  nuisance. 
Su  Rivers. 

Where  tlie  action  should  be  case,  or  where 
trespass.    See  Trespass. 

AcTioic  ON  THE  Case  OH  ossvmpsiL     Su 

ASSCMFSIT. 

against  a  common 

carrier.  See  Com- 
mon Carrier. 

for  defamation.  See 

Slander  and  Li- 
bel. 

■  for  an  escape      See 

ESCAFE. 

upon   trover.      Sec 

Trover. 
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[  •5TO.1  •ACTION  ON  STATUTE  AND 
POPULAR  ACTIONS. 

(a)  When  U  Ues ;  (b)  In  tehtm  ike  right  to  (he 
penaUf  aUachta ;  (c)  Dtclaratum;  (d)  Dia- 
ckargmg  and  compounding  the  action. 

(a)  Jfhen  U  lies. 

1.  A  penalty  cannot  be  raised  by  implication, 
but  moat  be  ezpreesly  created  and  imposed. 
Janea  r.  Estis,  2  J.  R.  379. 

2.  Jf  a  persoo  has  a  rij^ht  to  sue  at  common 
Jaw,  and  a  remedy  is  likewise  given  in  the 
aflirmative,  by  statute,  without  a  negative,  ex- 

Creaa  or  implied,  of  the  action  at  common 
iw,  he  may  avail  himself  of  cither  remedy. 
Almy  v.  Harrisj  5  J.  R.  175.  Farmei'a  Turn- 
pike Con^pmy  v.  Covtniry,  10.  J.  R.  389. 

S,  But  if  the  party  has  no  other  right  than 
what  b  derived  nrom  the  statute,  his  remedy 
also  roust  be  under  the  statute,  ^my  v.  Har- 
rises J.  R.  175. 

4.  The  remedy  by  distress  and  sale  of 
beasts,  danoage-feasant,  given  by  the  statute, 
(Seas.  96.  c.  &  s.  19.)  does  not  take  away  the 
common  law  remedy  by  action  of  trespass. 
Oolden  v.  Eldred,  15  J.  R.  220. 

(b)  In  whom  ike  right  to  the  penalty  attaches, 

5.  The  person  who  ihrst  commences  a  qui 
torn  aetion  attaches  a  right  in  himself  to  the 
penalty,  which  cannot  be  devested  by  a  subse- 

2ueDt  suit,  brought  by  any  other  common  in- 
>rmer ;  though  judgment  has  been  first  recov- 
ered in  such  subsequent  suit,  and  though  the 
act  declares  that  a  recovery  for  the  penalty 
shall  be  a  bar  to  all  prosecutions  for  the  same 
ofieiHse ;  for  this  is  to  be  construed  in  regard 
to  a  recovery  in  the  suit  first  commenced. 
Beadle^on  v.  I^^raguej  6  J.  R.  101. 

(c)  Dedaration, 

6L  If  the  statute  gives  no  general  form  of 
declaring  to  a  common  informer,  the  plaintiff 
must  state  the  special  matter  upon  which  his 
cause  of  action  arises.  Cole  v.  jS^tf^  4  J.  R. 
19a    &  P.  Bigdaw  v.  Johnsm,  13  J.  R.  428. 

7.  If  an  exception,  or  proviso,  in  a  penal 
statute,  forms  no  part  of  the  plaintifT's  title, 
but  merely  matter  of  excuse  for  the  defend- 
ant, it  is  not  necessary  for  the  plaintiff  to  nega- 
tive the  exception  or  proviso.  Sheldon  v. 
Oarkf  1  J.  R.  5ia  S.  P.  Bennet  v.  Hurd,  3 
J.  R.  438.  S.  P.  Ted  v.  Ibnda,  4  J.  R.  304. 
&  P.  HaH  V.  Ofu,  8  J.  R.  41.  ContrOy  BLas- 
ddl  ▼.  Hewitt,  3  a  R.  137. 

(d)  Disdutrging  and  coin^potmdxng  ihe  adion. 

8.  In  a  popular  action,  the  plaintiff  cannot 
discbarge  the  judgment  as  to  the  people's 
motety,  without  payment  Jtfmton  v.  Wood- 
woM,  11  J.  R.  474. 

9.  And  if^  in  such  action,  the  defendant, 
having  been  taken  in  execution,  is  discharged 
hj  the  pkuntifl^  without  satis6ction,  such  dis- 
eliane  is  no  bar  to  an  action  for  an  escape. 
ML 

*10.  The  parties  to  a  oui  tarn  ac- 

[  ^1  ]  tion  may  lawfully  agree,  the  plaintiff 

to  discontinue  the  suit,  and  the  de- 


fendant to  pay  the  costs ;  for  discontinuing  is 
not  compromising  or  compounding  a  popular 
action,  within  the  act  to  redress  disorders  by 
common  ir^ormerSf  (1  N.  R.  L.  99.)  and  is  not 
an  ofience ;  neither  is  the  payment  of  <!08t8  by 
the  defendant  a  composition.  Haskins  v 
JVewcomb,  2  J.  R.  405. 

11.  It  is  in  the  discretion  of  the  Court,  un 
der  the  statute,  to  allow  the  informer  or  plain 
tiff  to  com))ound  on  such  terms  as  they  think 
fit.    Bradway  v.  Le  Worthy,  9  J.  R.  251. 

12.  And  it  is  a  general  rule,  in  the  exercise 
of  this  discretion,  to  require,  as  one  of  the 
terms  of  mnting  leave  to  compound,  that  the 
moiety  of  the  penalty  given  to  the  people  be 
paid;  unless  under  special  circumstances, 
when  leave  to  discontinue,  on  pavnient  of  the 
costs  only,  will  be  granted.    Ihid. 

13.  Where  a  statute  inflicts  a  penalty,  the 
one  moiety  whereof,  when  recovered,  is  to  be 
paid  into  the  treasury  of  the  state,  and  the 
other  moiety  to  go  to  the  benefit  of  the  per- 
son prosecuting  the  same  to  effect,  a  payment 
of  the  penalty  to  the  person  prosecuting  will 
discharge  the  defendant,  though  the  plaintiff 
has  no  right  to  discharge  tlie  judgment,  or 
compound  with  the  defendant,  without  leave 
of  Court    Caswell  v.  Men,  10  J.  R.  118. 

And  see  Statutes. 

Actions  on  particular  penal  statutes.    See 
GAMiire.      Habeas    Corfus.      Higuwaxjs 
Inns     and     Innkeepers.      Maintenance. 
Turnpikes     and     Turnpike     Companies. 

USURT. 


ADVANCEMENT. 

1.  RseemSf  that  where  a  parent  purchases 
land  for,  and  takes  a  conveyance  in  the  name 
of,  a  child  under  age,  it  is  not  a  trust  for  the 
parent,  but  an  advancement  for  the  child. 
Jatisonf  ex  dem.  Benson,  v.  Matsdorf,  11.  J.  R. 

91. 

2.  But  where  it  expressly  appears  to  have 
been  the  intention  of  the  parent,  that  it  should 
not  be  an  advancement,  a  trust  will  result  to 
the  parent.    Ibid, 


•AGREEMENT.        [  •2&  ] 

J,  (a)  }Fhat  constitutes  an  agreement;  (b)  Op- 
tional agreement;  (c)  ffhen  an  agree- 
ment tinU  be  construed  a  conveyance  in 
preesenti,  or  an  agreement  to  convey; 
{d)  Date  of  an  agreement ;  (e)  Con- 
strudion  of  particular  ofrreements. 
II.  Consideration;  (a)  JSTecesstty  of ;  (b)  Con- 
sideration  of  a  deed  or  writing;  (c) 
Hliat  is  a  sufficient  consideration. 
III.  What  renders  an  agreement  void ;  (a)  Dis^ 
ohUity  of  parties ;  (b)  Waint  of  considera- 
tion; (c)  Ulegcd  consideration  ;(d)  Uh' 
conscientious  agreement,  or  againd  pub- 
lie  policy,  or  the  policy  of  uU  law ;  (e) 
Draud;  (f)  Duress;  (g)  VoidinpaH. 
11 


AGREEMENT. 


IV.  Ptrformaneti  (a)  Jfhat  is  a  good  perfurm- 
once  of  an  agreement^  and  the  effect  ofU ; 
(h)  i\m€^of  performance^  and  how  en- 
larged or  waivea;  (c)  ffhen  a  party  mil 
lo§€  hU  right  to  er^oree  performance, 
V.  Retcindmg  an  agreement, 

L  (a)  ffliat  eomtUiUeM  an  agreement;  (b)  Op' 
tional  agreement;  (c)  When  an  agreemerU 
mU  he  construed  a  conveyance  in  prceeenti, 
or  an  agreement  to  eonvejf;  (d)  Date  of 
agreement;  (e)  Construction  ^  particular 
agreewkents. 

(a)  What  constitutes  an  agreement. 

1.  All  coDtractB  are  by  ep^ialty  or  parol ; 
and  if  written,  but  not  sealed,  they  are  parol 
agreements.    BaUard  v.  Walker^  3  J.  C.  oO. 

2.  The  assent  of  both  parties  is  necessary  to 
constitute  an  agreement.  Bruce  v.  Pearson, 
3  J.  R.  534. 

3.  If  a  person  sends  an  order  to  a  merchant 
to  send  him  a  particular  quantity  of  goods  on 
certain  terms  or  credit,  and  the  merchant  sends 
a  less  quantity  of  goods  at  a  shorter  credit, 
until  the  former  assent  to  receive  them,  there 
is  no  agreement  between  the  parties,  and  he 
will  not  be  bound  to  pay  for  them ;  and  if  the 
goods  be  lost  in  transitiif  the  merchant  must 
bear  the  loss.    Ibid. 

4.  If  one  party  does  not  accede  to  a  promise 
as  made,  the  other  party  is  not  bound  by  it 
Tattle  V.  Love,  7  J.  R.  470. 

5.  So,  if  a  deputy  sheriff  promise  to  pay  the 
amount  of  a  judgment  collected  by  him,  but 
not  the  costs  of  entering  a  rule  for  an  attach- 
ment, but  the  plaintiff  will  not  accept  the  one 
without  the  other,  the  defendant  Is  not  bound. 
Ibid. 

6.  Where  A.  signs  a  writing,  declaring  that 
be  will  sell  B.  a  house,  at  a  certain  price,  &c. 
this  is  a  mere  proposition,  not  a  contract  or 
agreement    Tucker  r.  Woods,  12  J.  R.  190. 

(b)  Optional  agreement, 

7.  An  agreement  msy  be  optional  with  one 
of  the  paities,  in  part  or  in  whole,  and  obliga- 
tonr  ou  the  other.  Disborough  v.  ^eUson,  3 
J.  C.  81. 

8.  As,  where  A.  agreed  to  deliver 
[  ^fiS  ]  B.  from  700  to  1,000  barrels  of  •meal, 
at  so  much  per  barrel,  and  delivered 
700  barrels,  and  afterwards  tendered  300  bar- 
rels more ;  it  was  held,  that  it  was  optional 
with  A.  to  deliver  or  not  the  quantity  above 
700  barrels,  or  any  part  of  it ;  but  that,  on 
tender,  B.  was  bound  to  receive  and  pay  for  it 
Ibid.  , 

9.  So,  upon  a  sale,  it  was  agreed,  that  the 
vendee  might  return  the  thing  sold  within  a 
specified  time,  and  that  the  vendor  would  take 
it  back,  and  refund  the  purchase  money ;  the 
vendee  offered  to  return  the  property  within 
the  time,  but  the  vendor  refused  to  take  it,  or 
refijnd ;  held,  that  the  vendor  was  liable  for  the 
non-performance  of  the  agreement;  and  it 
makes  no  difference  that  the  vendee  had  given 
bis  obliji;ation,or  made  payment,  in  pursuance 
of  the  agreement     Cues  v.  Bradley,  2  J.  C 
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10.  Where  an  agreement  »  alternative,  the 
defendant,  or  debtor,  has  the  right  of  election. 
Smith  v.  Sanborn,  11  J.  R.  59. 

1 1.  So,  where  A.  agrees  to  pay  B.  eighi  dol* 
lars  an  acre  for  land,  m  two  several  paynaeots, 
at  different  days,  and  in  case  of  defkult  in 
either  of  the  payments,  A.  agrees  to  pay  B. 
nine  dollars  per  acre,  at  a  further,  and  specified 
time,  it  is  optional  with  A.,  to  pay,  either  at 
the  rate  of  eight  dollars  per  acre,  at  the  first 
time  specified,  or  wait  until  the  furtlier  time, 
and  pay  nine  dollars  per  acre;  and  ^efore 
that  day  has  arrived,  B.  cannot  maiDtau  an 
action  on  the  agreement    Ibid. 

(c)  When  an  agreement  will  he  construed  a  eon" 
veyance  in  pnesenti,  or  an  (agreement  to  eon' 
vey. 

12.  A  vmting,  in  the  form  of  articles  of 
agreement,  and  containing  a  covenant  to  con- 
vey lands,  and  concluding  with  a  penalty  for 
the  non-perfbrmanoe  of  the  covenant,  though 
it  contained  words  of  bargain  and  sale,  or  an 
absolute  conveyance  in  prtesenO,  to  one  of  the 
parties,  and  his  hebt^  was  hehl  to  amount  to 
no  more  than  an  agreement  to  convey.  Jack- 
son, ex  dem.  Ludtmo,  v.  Myers,  3  J.  R.  388. 

13.  So,  a  writing  in  the  following  words, 
*^  Tins  is  to  certUjj/,  (hat  hbwrgained  and  sold 
one  equal  hatfofUd  J^o.  20,  ifc.  for  14  thiUtngs 
per  cure,  to  A.  B.,  the  interest  to  commence  from 
the  Iff  July,  1792,"  is  an  agreement  for  a  con- 
veyance. Jackson,  ex  dem.  Green,  v.  CZorl,  3 
J.R.424. 

14.  An  agreement  to  convey,  containing 
words  of  bargain  and  sale,  in  preesenti^  does 
not  transfer  the  title,  hes  v.  Ives,  13  J.  R. 
235. 

What  will  be  a  lease  in^prcpsenti^  or  an 
agreement  for  a  lease.    See  Lease. 

(d)  Date  of  an  agreemenL 

15.  When  a  day  or  month  is  mentioned  as 
antecedent  or  subisequent  to  a  contract,  and 
the  precise  day  or  month  is  not  s|)ecified,  it 
means  the  time  nearest  to  the  date  of  the  con- 
tract    Whitney  v.  Crosby,  3  C.  R.  89. 

16.  So,  where  a  note,  dated  tlie  15th  of 
July,  is  payable  immediately,  with  interest 
from  let  day  of  June^  the  preceding  lat  of 
Jtftie  is  meant    Ibid. 

*(e)  Construction  of  particular  agree-    [  ^Sl4t  ] 

ments. 

17.  C.  and  M.  entered  into  an  agreement  by 
deed,  in  which  M.  admitted  tnot  he  was 
responsible  for  9,259  dollars  on  account  of  S., 
and  assigned  certain  property  in  payment; 
but  M.  was,  nevertheless,  to  oner  other  terms 
of  payment  in  6  months,  which  C.  was  to 
elect  to  receive  or  not,  in  15  days  thereafter. 
At  the  expiration  of  6  months,  M.  offered  his 
own  note  for  1,000  dollars,  payable  in  4  years ; 
C.  did  not  make  his  election,  but  sent  the  as- 
ngnment  back  to  M.,  who  refused  to  receive 
it  C.  aflerwards  brought  an  action  of  a»* 
sumpsit,  for  the  money  for  which  M.  had  be- 
come responsible  ;Ae2d,  that,  by  the  agreement, 
the  assignment  was  an  extinguishment  of  the 
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original  eontfiict;  that  the  words  of  the  ame- 
ment,  as  to  the  offer  of  other  terms,  did  not 
import  a  condition,  but  constituted  a  separate 
covenant ;  and  that,  M.  having  made  an  o€fer 
of  other  terms  within  the  stipulated  time,  and 
no  election  being  made  by  C^  M.  was  not 
liable  on  the  covenant  Citnon  v.  Jtfoftfetro, 
2J.R.30a 

18.  A.  and  B.  having  entered  into  a  con- 
tract with  a  turnpike  corporation  to  make  and 
complete  a  certain  road,  afterwards  made  an 
agreement  with  C.toki  him  have  a  ghart  of 
tkenrqfiU^  ifamfy  in  makmg the  second  10  miUs 
of  At  road,  m  vroporiiwn  St  the  hdp  he  (forded 
m  completing  the  eame ;  the  one  ha(fo/tt  to  he 
taken  from  A.'8  part,  and  the  other  from  B.'s 
part;  this  agreement  does  not  constitute  a 
partnership,  and  the  undertaking  by  A.  and 

A.  is  joint,  asd  they  are  jointly  liable  to  C. 
Azxl  where  a  sum  was  gratuitously  subscribed, 
and  paid  by  the  inhabitants,  to  assist  A,  and 

B.  in  completi&ff  the  road ;  htldf  that  C.  was 
endiled,  under  tne  agreement,  to  his  propor- 
tion of  such  sum;  ai^  aba  to  be  allowed,  as 
an  advance  by  him*  for  the  board  and  lodging 
of  the  workmen  employed  by  A.  and  K  on 
the  road.    Jlfurzy  v.  ^^Oncy,  10  J.  R.  326. 

19.  Ai,  for  the  sum  of  100  dollars,  agreed 
to  assign  over  to  B.,  certain  judgments  obtain- 
ed by  A.  against  6.,  in  the  state  of  Vermonty 
so  as  to  enable  B.  to  obtain  judgment  against 
G^  and  when  obtained,  the  Judgment  was  to 
be  collected  at  the  risk  and  expense  of  B. 
Suits  having  been  brought  in  this  state  by  B. 
in  the  name  of  A.  agamst  G.,  on  the  judg- 
ments ia  Vermont,  in  which  he  failed  to  re- 
corer,  he  brought  an  action  against  A.  to 
iBcover  back  the  money  be  had  paid ;  heldj 
■that the  agreement  did  not  stipulate  that  judg- 
ment should  be  recovered  in  this  state,  on  the 
judgments  in  Vermont,  nor  was  there  any  im- 
plied warranty  to  that  efibct,  on  the  part  of  A. ; 
•nd,  it  not  appearing  but  that  the  judgments  in 
V,  were  valid,  and  might  be  recovered  there, 
though  not  here,  there  was  no  breach  of  the 
agreement,  or  iaikire  of  consideradon,  so  as  to 
entitle  the  plaintiff'  to  recover.  Underwood  v. 
Aforfftm,  11  J.  R.  425. 

20.  The  terms  of  sale  of  certain  kinds  at 
auction  were,  that  a  certain  part  of  the  pur- 
ehaae  money  should  be  paid  in  75  hours ;  that 
•  deed  should  be  given  by  the  vendor,  with 
wananty  of  title,  except  as  to  quit-rents  on 
snch  lots  as  shouki  be  dengnated ;  that  the 
purchaser  should  execute  a  bond  and  mort- 
gsge  for  the  residue  of  the  purchase  money, 
ud  that  the  deed,  bond  and  mortgage,  should 
beardate  on  the  dajf  of  sale.  At  the  time  of 
(he  sale,  the  premises  were  mortgaged,  and 
the  mortgage  had  been  registere^^  and  re- 
mained nnsatisfied.  In  an  acuon  of  assump- 
Bit}  brought  by  the  vendor  against  the  pur- 
chaser, for  a  breach  of  the  condition  of 

I  *25  ]  sale ;  hetd^  that  the  giving  of  the  *deed, 
bond  and  mortgage  were  to  be  si- 
fnulttneous  acts ;  that,  as  the  plaintiff  was  not 
m  situation  to  convey  a  good  title,  the  de- 
fendant was  not  bound  to  perform  the  agree- 
BKnt  on  his  part ;  that  the  meanii^  of  the 
^reeoient  was  not  merely  Uxat  the  phdntifr 


should  give  a  deed  with  warranty,  but  that  he 
was  able  to  convey  an  indefeasible  title ;  and 
that  although  the  mortgage  was  registered, 
and,  therefore,  the  defendimt  had  notice  of  its 
existence,  yet  that  circumstance  was  imma- 
terial, and,  according  to  the  true  construction 
of  the  agreement,  the  quit-rents  were  the  only 
encumbrance  on  the  laud.    Judson  v.  tfaes, 

11  J.  R.  525. 

21.  Where  A.  agreed  with  B.,  to  furnish  car- 
goes for  a  particular  adventure,  for  which  he 
was  to  be  reimbursed  by  B.,and  to  be  allowed 
to  make  insurance  thereon,  and  chcu^  the 
same  to  B.,  A.  can  only  charge  the  premiums 
of  insurance  actually  paid  by  him,  and  not 
premiums  on  adventures  not  in  fact  insured. 
Kane  v.  Smith,  12  J.  JEL  156. 

22.  Where  the  amement  was,  to  deliver 
goods  to  the  plaititiff,  or  his  agent,  at  B.,  and 
the  pkindff  was  to  pay  the  price  stipulated,  on 
the  defendant's  presenting  receipts  for  the 
goods;  held,  that  payment  on  deliveiy  of 
the  goods  was  not  dispensed  with,  if  the 
plaintiff  himself  was  at  the  place ;  the  pro* 
vision  for  payment,  on  the  production  of  the 
receipts,  extending  only  to  the  case  of  a  de- 
livery to  the  plaintiff's  agent.    Porter  v.  Rose, 

12  J.  R.  209. 

23.  An  agreement  to  sell  land  does  not  im- 
ply a  license  to  enter  on  the  land ;  but,  at 
most,  implies  a  permission  to  occupy  as  a  ten- 
ant at  will,    hes  v.  hes,  13  J.  R.  235. 

24.  Where  the  defendant  became  surety  for 
a  constable^  by  an  instrument  conformable  to 
the  act,  except  that  it  was  not  under  seal, 
and  the  constable,  having  become  liable  for  a 
breach  of  his  duty,  absconded,  and  the  de- 
fendant gave  his  notes  to  the  pkintiff  for  the 
amount  of  his  claim ;  hdd,  that  the  defect  in 
the  original  security  was  no  defence  in  the 
suit  on  the  notes  *,  that  the  defendant  must  be 
presumed  to  have  known  the  defects  in  the 
instrument,  and,  having  ffiven  his  notes  volun-; 
tarily,  it  was  a  waiver  of  any  objection  to  the 
form  of  the  security.  Raymond  v.  Lent,  14  J. 
R.40]. 

25.  Where  a  constable  was  authorized  by 
the  plaintiff  in  an  execution  to  take  security 
fVom  the  defendant,  and  A.  endorsed  on  the 
execution  a  promise  to  pay.  the  debt  and  costSi 
while  the  execution  was  in  force ;  held,  that 
this  was  an  undertaking  to  the  plaintiff  him- 
self and  was  a  valid  security ;  and  that  the 
release  of  the  debt,  by  discharging  the  party 
from  the  execution,  was  a  sufficient  considera- 
tion in  fact ;  and  Uiat  the  words  ^  value  re- 
ceived*' were,  at  least,  prima  facU  evidence 
of  a  sufficient  coiunderation.  Ifintium  t. 
MndUm,  14  J.  R.  46a 

26.  Where  A.  agreed  to  become  security 
for  B.,  on  the  purchase  of  goods  from  C. ;  and 
B.  made  a  note  to  C.  for  the  amount,  payable 
to  him  or  order,  which  A.  endorsed  in  blank ; 
held,  that  C.  might  fill  up  the  blank  with  an  ex- 
press guaranty  or  undertaking,  for  value  re- 
ceived, on  the  part  of  A.,  so  as  to  render  him 
liable,  as  on  an  original  promise  to  pay  the 
mon^y.    Coir^&ea  v.  .OuOer,  14  J.  R.  34a 

27.  There  was  a  special  agreement  in  writ- 
ing, between  R.  and  H.,  relative  to  the  sale  and 
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-  exchange  of  two  fiurma,  in  which,  amonff  other 
things,  it  was  stipulated,  that  R.  was 
[*526]  to  TO  allowed  ten  dollan  per  *acre 
of  the  price  of  the  farm  occupied 
by  H.,  as  an  equivalent  for  the  release  of 
all  claims  to  it  The  parties,  afterwards, 
endorsed  on  the  contract  an  agreement,  that 
the  price  which  R.  was  to  pay,  and  H.  to 
receive,  for  the  farm  of  H.,  was  forty  dollars 
per  acre;  hdd^  that  the  stipulation  endorsed 
was  not  an  absolute,  independent  contract,  but 
a  modification  merely  of  the  original  contract 
to  which  it  referred ;  and  that  both  were  to  be 
taken  together  as  one  instrument,  and  con- 
strued according  to  the  intention  of  the  par- 
ties, to  be  collected  from  the  whole  contract ; 
and  that,  there  being  no  ambiguity  on  the  face 
of  it,  no  parol  evidence  was  admissible  to  ex- 
plain it.  The  agreement  endorsed,  therefore, 
was  not  that  R.  should  pav,  absolutely,  40  dol- 
lars per  acre  to  H.  for  his  &rm  ;  but  that  price, 
subject  to  the  deduction  of  10  dollars  mention- 
ed in  the  original  contract.  Van  Hagen  v. 
Van  Rensselaer,  18  J.  R.  420. 

28.  M.,  with  others,  signed  an  instrument, 
by  which  he  engaged  to  pay  a  sum  subscribed 
by  him  to  B.  and  others,  a  committee  appoint- 
ed by  the  members  of  a  church  to  obtam  sub- 
scriptions, and  contract  for  the  repairs  of  the 
church ;  and  the  instrument  contained  a  pro- 
viso, **  that  no  person  should  be  obliged  to  pay 
the  sum  which  he  subscribed,  unless  a  suft- 
cient  sum  was  raised  to  repair  the  church.'' 
The  committee  entered  into  a  contract  with  a 
person  to  repair  the  church,  who  agreed  to 
take  the  subscriptions,  being  about  the  half  of 
that  sum,  in  payment,  and  to  raise  the  residue 
by  r%  sale  of  the  pews,  which  be  was  author* 
ized  to  make ;  Md,  that  this  was  a  compli- 
ance with  the  condition  of  the  subscription, 
and  that  M.  was  liable  to  pay  the  sum  subscrib- 
ed by  him.  MMky  v.  BUknger,  20  J.  R.  89. 

II.  Consideration ;  (a\  J^ecessify  of;  (b)  Con- 
sideration of  a  deed  or  writing ;  (c)  fVhat 
is asuficient  consideration. 

(a)  ATeeessUy  of  consideration. 

29.  A  consideration  is  as  necessary  to  a 
promise  reduced  to  writing,  as  if  it  remained 
m  parol.  Burnet  v.  Biscoe,  4  J.  R.  235.  S.  P. 
The  People  v.  Howell,  id.  296. 

( b)  Consideration  of  a  deed  or  writing. 

30.  A  covenant,  of  itself  imports  a  consid- 
eration, without  averring  one.  Limngsion  v. 
Tremper,  4  J.  R.  4ia 

31.  Although  an  a^ement  is  under  seal,  it 
will  not  preclude  an  inquiry  mto  the  consid- 
eration, if  illegal  and  fraudulent  Bruce  v. 
i;.ee,4J.R.410. 

32.  Where  the  agreement  has  been  reduced 
to  writing,  no  other  consideration  can  be 
shown  than  that  mentioned  in  the  written 
agreement  Schemerhom  v.  Vanderheyden,  1 
J.  R.  139. 

33.  Where  the  consideration  is  expressly 
stated  in  a  deed,  and  it  is  not  said  also,  and  for 
other  considerations,  proof  of  any  other  con- 
sideration is  inadmissible.  Maigley  v.  Hauer, 
7J.R.34L 
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34.  If  not  truly  stated  in  the  deed,  the  party 
must  seek  relief  in  equity,  on  the  ground  of 
fraud  or  mistake.    Ibid, 

(c)  What^  is  a  sttficient  consideratimu 

33.  An  agreement,  made  with  the  trustees 
of  a  religious  society,  by  which  the  subscribers 
to  the  agreement  engage  to  pay,  every 
year,  to  *the  trustees,  certain  sums  re-  £  *iS7  ] 
spectively,  for  the  support  of  A.  B.,  a 
minister  of  the  gospel,  so  lon||f  ss  he  shall  ad- 
minister the  gospel  in  the  said  society,  and  so 
long  as  the  subscribers  shall  reside  wiiliin, 
&c  is  valid  ;  the  preaching  of  the  gospel  by 

A.  B.  being  a  suflScient  consideration,  and  the 
subscribers  are  bound-  so  long  as  he  shall  ad- 
minister the  gospel,  <»■  they  shall  continue  to 
reside,  &c.,  or  until  the  agreement  is  tfissolved 
by  mutual  consent  JtUligious  Sodeiy  m 
WkUestown  v.  SUme,  7  J.  R.  112.  Su  20  J. 
R.12. 

36.  It  was  agreed  between  A.  and  B.,  that 

B.  should  give  his  promissory  note  to  A.  tor 
a  certain  sum,  whicn  A.  alleged  vna  dtie  to 
him  for  a  mistake  made  on  a  settlement  of 
accounts  between  them  a  few  years  before, 
but  which  mistake  was  denied  by  B.,  and  tbat 
the  note  shouki  be  lodged  in  the  hands  of  C. : 
and  if  B.,  within  60  days,  should  exhibit  proof 
to  C,  from  which  0.  should  think  B.  ougbt 
not  to  pay  the  note,  then  it  should  be  deliver- 
ed to  JB.,  otherwise  it  should  belong  to  A. ; 
and  B.  insisted  on  prodnctnff  parol  proof  to 
C.,  which  he  refused  to  admit  In  a  suit 
against  B.,  on  the  note,  hdd,  that  as  C.  de- 
cuned  to  act,  and  did  not  decide,  the  defend- 
ant was  not  in  default,  and  that  his  defiiult,  or 
the  decision  of  C.acainst  him,  was  a  condition 
precedent  to  the  vuidity  of  the  note.  Stow  r. 
Wadky,  8  J.  R.  124.  i 

37.  Where  the  plaintifis  had  entered  into 
an  agreement  under  seal,  to  perform  certain 
work,  under  a  penalty,  and  were  afterwards 
released,  by  parol,  from  a  further  performance 
of  the  contract ;  but  the  defendant  promised 
them,  that,  if  they  would  go  on  and  complete 
the  work,  he  would  pay  them  for  their  labor, 
b^  the  day ;  held,  that  there  was  a  sufficient  con- 
sideration for  the  promise,  and  that  the  piain- 
tif&  might  recover  under  the  substituted  agree- 
ment   haHtimure  v.  Hoarsen,  14  J.  R.  330. 

See  Assumpsit  II. 

When  a  consideration  must  be  expressed, 
and  when  it  may  be  averred.    Set  FaAuns. 

Averment  of  consideration.    Su  PtXADnro. 

What  considemtian  will  raise  a  use.  See 
Baroain  ANn  Sale.    Use. 

in.  fFhatrenders  an  agreement  tmd;  (a)  Di»- 
abitity  of  the  forties ;  (b|  Wanlt  of  consid- 
eration; (c)  iUegeA  eonsuieration ;  (d)  Un- 
conscientious agreement,  or  against  jnddie 
poliai,orthe  poli4yof  ^ktw;  (e)  I^ttud; 
\f]  uwress;  (g)  Find  in  pari. 

(a)  DistdiUity  of  the  parties* 

38.  In  an  action  to  recover  the  amount  of  a 

Eromissorv  note,  delivered  to^the  defendant 
J  the  phumif^  pursuant  to  an  'agreement  be- 
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tween  them  (or  the  exchange  of  land,  and 
which  bad  been  paid  to  the  defendant,  the 
plaintiff  may  show,  that  at  the  time  of  making 
the  agreement,  and  giving  the  note,  he  was 
insane,  and  incapable  of  contracting.  Bice  v. 
Pett,  15  J.  R.  503. 

SttJuHhar^  tit.  Infaitt  I. 

(b)  JTmii  of  eonBtderaUofu 

$>.  An  agreement  to  give  A.  the  re- 
[  ^HS  ]  Hisal  of  a  farm,  but  no  agreement  *on 
the  part  of  A.  to  take  it,  or  other  prom- 
ise or  consioeration,  is  a  nudwn  pactum.   Bur- 
nei  r.  Bueo,  4  J.  R.  235. 

40.  If  two  persons  agree  that  they  will  not 
bid  against  one  another  at  a  sale  by  auction,  but 
that  one  of  them  shall  purchase  certain  articles, 
and  diTide  them  with  the  other,  it  is  a  nudum 
pactum,  Doolin  v.  Ward,  6  J.  R,  194.  So,  on 
an  a«rreement  for  the  division  of  a  contract,  or 
job,  for  making  a  road,  put  up  ^r  sale  at  auc- 
tion.    ffUfnar  v.  How,  8  J.  R,  444. 

41.  A  promise  to  pay  damages  for  the  de- 
tention of  a  sum  of  money,  beyond  the  amount 
detained,  is  a  nudum  pactum,  Pketteplace  v, 
Steere,  2  J.  R.  442. 

42.  Where  A.  leased  land  to  B.,  and  it  was 
afterwards  agreed  between  them,  that  the 
lessee  should  not  use  the  pasture  without  pov- 
ing  for  It ;  the  agreement  was  held  to  be  with- 
out consideration,  and  void.  Thfon  v.  Mooneyj 
9  J.  R.  358. 

43.  Where  an  agreement,  intended  as  a 
subAitute  for  an  existing  agreement  between 
the  flame  iwrties,  was  drawn  up,  and  sent  to 
the  defenoant,  who  approved  of  it,  and  prom- 
ised to  execute  it ;  but  it  was  not  executed  by 
the  plaintiff;  held,  that  the  agreement  was  in- 
operative, for  want  of  consideration  and  mu- 
tuality,    ffood  v.  Edwards,  19  J.  R.  205. 

(c)  nUgal  consideration. 

44.  Where  it  is  made  the  duty  of  a  person 
in  a  public  tnist  to  do  an  act,  and  he  exacts  a 
procnise  from  the  person  for  whose  benefit  it 
IS  to  be  done,  to  make  him  a  compensation 
afler  the  service  is  performed ;  the  considera- 
tion is  illegal,  and  the  agreement  void.  Calla- 
gkan  V.  HaiUt,  1  C.  R.  104. 

45.  The  recapture  of  a  vessel  from  a  friend- 
ly power  is  an  illegal  consideration,  and  will 
not  support  an  action  for  salvage.  Peck  v. 
RandaU,  1  J.  R.  165. 

46.  A  sale  of  lands,  out  of  the  possession  of 
the  vendor,  and  held  by  an  adverse  title,  is  an 
illegal  consideration,  and  will  not  support  an 
actkm.  WkUaker  v.  Cone,  2  J.  C.  58.  Betding 
T.FiWrm,2C.R.  147. 

[See  Chawcert  XXXVII.  Equity  will 
not  interfere  to  assist  the  vendor,  in  such  case, 
to  get  back  the  purchase  money.] 

47.  If  a  person,  claiming  title  to  lands  which 
are  held  adversely,  employ  an  agent  to  sell 
those  lands,  agreeinj^  to  give  him  a  portion  of 
the  proceeds,  no  action  will  lie  by  the  agent  to 
recover  bis  proportion  of  money  received,  on 
Bccotmt  of  such  sale,  by  his  employer.  Belding 
T.  Pitkin,  2  C.  R.  147. 

48.  An  insolvent  gives  a  note  to  one  of  his 
creditors  for  the  amount  of  his  debt,  to  induce 


him  to  sign  the  petition,  with  a  blank  in  it  for 
the  date,  to  be  filled  up  afler  his  discharge; 
the  note  is  fraudulent,  and  contrary  to  the  poli- 
cy of  the  insolvent  law,  notwithstanding  the 
maker  had  abufficiency  of  petitioning  creditors 
to  entitle  him  to  his  discharge,  without  the 
payee.    Payne  v.  Eden,  3  C.  R.  2ia 

49.  Such  a  note,  being  void,  cannot  be  re- 
vived by  a  subsequent  promise  to  pay  it.   IbicL 

50.  But  it  seems  that  a  note  given  for  a  pre- 
tended title  is  not  void  in  the  hands  of  an  en- 
dorsee.   Baker  v.  Arnold,  3  C.  R.  279. 

*51.  A  promise  by  the  defendaiit,  to  [  •iiO  ] 
pay  the  plaintiff  the  costs  of  a  suit 
which  they  had  settled,  in  consideration  that 
the  plaintiff  would  not  oppose  his  discharge 
under  the  insolvent  act,  is  illegal  and  void 
fFaite  v.  Harper,  2  J.  R.  386. 

52.  A.,  an  insolvent  debtor,  petitioned  for 
his  discbarge  under  the  insolvent  act ;  and,  on 
the  day  appointed  for  the  creditors  to  show 
cause  why  an  assignment  should  not  be  made^ 
and  the  insolvent  discharged,  the  plaintiff,  one 
of  the  creditors,  appeared  and  showed  cause  ; 
and  it  was  then  agreed  between  A.  and  the 
plaintiff,  that  if  the  latter  would  withdraw  all 
opposition  to  the  discharge,  the  defendant 
would  execute  a  bond  conditioned  for  the  de- 
livery of  A.'s  notes,  which  bond  was  accord- 
ingly executed  and  delivered  by  the  defend- 
ants to  the  plaintiff;  the  bond  was  held  void, 
as  being  a  rraud  upon  the  other  creditors,  for 
it  is  to  be  intended  that  if  the  opposition  of  the 

Elaintiff  had  been  persevered  in,  A.  would 
ave  been  shown  not  to  be  entitled  to  a  dis- 
charge.   Bruce  v.  Lee,  4  J.  R.  410. 

53.  So,  a  note  given  by  the  debtor,  to  the 
creditor,  to  induce  him  to  withdraw  his  oppo- 
sidon  to  the  debtor's  obtaining  his  discharge, 
is  void,     n'ifpn  v.  Bush,  12  J.  R.  30a 

54.  If  a  third  person  give  his  note  for  part 
of  the  debt  to  a  creditor,  in  order  to  obtain  his 
signature  to  the  insolvent's  petition,  the  note  is 
void,  as  being  against  the  policy,  and  in  fraud 
of,  the  insolvent  law.  Yeomans  v.  ChaiterloUf 
9  J.  R.  295. 

55.  And  it  makes  no  difference  that  the  in- 
solvent had  paid  or  indemnified  the  maker  of 
the  note,  evidence  of  which  is  inadmissible. 
Ihid. 

56.  A  bond  given  to  the  plaintiff,  who  said 
he  ap]>cared  in  behalf  of  creditors,  to  oppose 
an  insolvent  debtor's  discharge,  to  induce  the 
plaintiff  to  withhold  his  opposition,  is  illegal 
and  void.     Tuxhwy  v.  MiOer,  19  J.  R.  31 1. 

57.  A  note  given  for  the  use  of  a  hilliard 
table  is  not  illegal,  unless  it  appears,  that  the 
|)erson  to  whom  it  was  given  kept  a  tavern,  or 
the  money  was  lost  at  play.  Ndrikrop  v. 
Mntum,  13  J.  R.  85* 

58.  Where  A.,  a  merchant  of  Great  Britain, 
by  his  agent,  chartered  a  vessel  of  B.,  a  mer- 
chant in  New  York,  during  the  continuance 
of  the  non-intercourse  laws  of  the  United 
States,  for  the  purpose  of  conveying  a  cargo 
of  goods  from  STcw  York  to  Fayal,  there  to  be 
transpdrted  in  another  vessel  to  England;  held. 
that  the  transaction  was  illegal  ana  void ;  and 
that  A.,  therefore,  could  not  maintain  an  action 
against  B.,  for  a  balance  due  to  him  on  the 
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transaction ;  nor  could  B.  set  off  a  demand 
arising  out  of  it.  Grxmts  t.  Ddaplaine,  14  J. 
R.  146. 

59.  An  agreement,  by  a  citizen  of  a  neutral 
mate,  to  deliver  goods  in  a  belligerent  country, 
to  a  subject  of  that  country,  at  a  stipulated 
price,  and  on  certaiu  conditions,  the  consignor 
taking  all  risks  attending  the  transportation,  is 
a  legal  and  valid  agreement,  in  reference  to 
the  belligerent,  and  does  not  destroy  the  neu- 
tral character  of  the  property.  Ijudtow  y, 
Botane  mid  Eddy,  1  J.  R.  1.  S.  P.  Dt  Wdf 
V.  ^r.  K  /fit.  Co.  20  J.  R.  214. 

60.  The  rannm  of  a  vessel  and  cargo  cap- 
tured by  an  entmy  is  a  lawful  contract ;  and 
an  action  may  be  maintained,  in  our  Courts, 
to  recover  the  monev  agreed  to  be  paid,  by 
way  of  ransom ;  and  it  is  not  unlawful,  in 

such  case,  for  the  captured  to  receive  a 
[•80]  passport  from  the  ♦enemy,  to  protect 

the  property  from  another  capture. 
Goodrich  v.  Gordon,  15  J.  R.  6. 

61.  Whether  a  contract  to  convey  goods 
.  from  Grtcd  Britain  to  the  United  States,  en- 
tered into  during  the  existence  of  war  between 
the  two  countries,  is  legal  ?  Anwry  v.M*Gresror, 
12  J.  R.  287.  See  pi.  62.  Griswold  v.  fVad- 
dington,  16  J.  R.  438, 

&i.  No  valid  contract  can  exist,  ^except  that 
of  ransom,)  nor  any  promise  arise  d^  implica- 
tion of  law,  between  a  citizen  .of  this  country 
and  the  enemy,  without  the  permission  of 
government  Griswold  t.  WaddingUmj  16  J. 
R.  438. 

63.  It  is  not  unlawful  for  a  citizen  of  this 
state  to  pay  a  debt,  or  to  perform  a  contract, 
with  an  alien  enemy,  during  war,  if  the 
debt  be  paid,  or  the  performance  be  made,  to 
the  agtni  of  such  alien  within  this  state,  the 
contract  having  been  made  before  the  war. 
Buchdnan  v.  Chirry,  19  J.  R.  137. 

64.  As,  where  K.,  a  naturalized  cidzen,  re- 
siding in  this  state,  and  W.,  his  partner,  a 
British  subject,  residing  in  Canada,  entered 
into  a  contract,  on  the  11th  Febniary,  1812, 
with  C,  a  British  subject  residing  in  Vanada, 
for  the  sale  and  delivery  of  timber,  &c.,  part 
of  which  was  delivered  prior  to  the  declara- 
tion of  war  by  the  17.  S.  against  G,  B.,  on  the 
18th  June,  1812 ;  and  the  residue  afterwards, 
on  the  30th  June,  1812,  was  delivered  to  the 
agent  of  C,  at.  the  place  stipulated,  being 
within  the  United  States;  such  a  completion 
of  the  contract  was  held  to  be  lawful.    Ibid, 

(d)  Unconscientious  agreement,  or  against  puh' 
tic  policy,  or  the  policy  ofthelau), 

65.  An  agreement  for  the  sale  of  tickets  in 
a  lottery  not  authorized  by  the  legislature  of 
tliis  state,  although  instituted  under  the  author- 
ity of  the  government  of  another  state,  is  con- 
trary to  the  spirit  and  policy  of  the  act,  (Sess. 
&  c.  12.  2  N.  R.  L.  187J  and  void.  Hunt  v. 
Knickerbacker,  5  J.  R.  327. 

66.  Forbearance  to  bid  at  a  sale  on  execu- 
tion is  an  unconscientious  consideration,  and 
against  public  policy.  Jones  v.  Caswell,  3  J. 
C.29. 

67.  An  amement  between  two  persons, 
tbat  they  willnot  bid  against  one  another  at  an 
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auction,  but  that  one  of  them  shall  puz^cbase 
certain  articles  and  divide  them  with  the  other, 
is  void,  and  against  public  policy.  Dooiin  v. 
fTard,  6  J.  R.  194.  &  P.  fVilbur  t.  Mow^ 
8  J.  R.  444. 

68.  If  two  persons  submitting  cloth  of  their 
own  manufacture  to  the  judges  of  the  coimty, 
in  order  to  obtain  the  bounty  given  by  the  act, 
(Sess.  31.  c.  186.  s.  2.)  agree,  c^ler  the  cloth 
nas  been  completely  manufactured,  that  the 
one  obtaining  the  bounty  shall  pay  the  half  of 
it  to  the  other,  the  agreement  is  not  againat 
the  policy  of  the  act,  and  is  valid.  Bnggs  v. 
Ttaottfon,  8  J.  R.  304. 

69.  A.  and  B.  having  executions  against  C^ 
and  A.'s  execution  being  the  prior  lien,  and  C. 
being  indebted  to  D.,  it  was  agreed  between  A. 
and  D.,  that  A.*  should  pay  D.  225  doUara  ; 
that,  at  the  sale  under  the  executions,  A.  should 
bid  off  the  personal  property  of  C,  to  the 
amount  of  A.  s  execution  i  snd  that  B.  sjiould 
bid  off  the  real  estate  of  D.,  to  the  amount  of 
B.*8  execution,  should  dispose  of  the 

same,  and  after  satisfying  *jii8  own  de-  [*31  3 
niaiid  against  C,  should  pay  the  sum 
of  225  dollars  to  A. ;  and,  A.  and  D.  faaviD^ 
bid  accordingly,  and  there  being  a  surplus  in 
D.*s  hands,  A.  brought  an  action  to  recover 
th6  money ;  held,  that  though  there  was  a  suf- 
ficient consideration  to  suppoit  tlie  promiae 
of  D.,  yet  the  agreement  was  void,  as  bein|^ 
agahist  public  policy,  and  teifding  to  prevent 
competition  af  snerins*  sales  under  executionsL. 
Thompson  v.  Davies,  13  J.  R.  112. 

(e)  Fraud. 

70.  Fraudulent  representations  will  vitiate 
any  contract.    WHtson  v.  Force,  6  J.  R.  110. 

71.  If  the  special  contract  be  void  on  the 
ground  of  fraud,  the  plaintiff  may  disregard  it, 
and  brin^  his  action  on  the  originai  considera- 
tion.   Ibid. 

72.  So  where,  on  the  sale  of  goods,  the 
vendor  takes  tlie  note  of  a  third  person,  pay- 
able at  a  future  day,  in  payment,  at  his  own 
risk  ;  and  there  is  a  fraudulent  representation, 
on  die  part  of  the  vendee,  as  to  Uie  note,  the 
vendor  may  bring  his  action  immediately,  for 

(Is  sold  and  delivered,  against  the  vendee. 


73.  So,  if  the  defendant,  having  given  his 
notes  to  the  plaintiff  for  money  lent,  after- 
wards fraudulently  obtain  the  notes  from  him, 
by  executing  a  deed  for  the  amount,  which 
the  plaintiff  allowed  to  remain  in  the  defeod- 
ant's  hands,  on  his  promising  to  have  it  re- 
corded; but  he,  on  the  contrary*  kept  the 
deed,  sold  the  land  to  another,  whose  deed 
was  recorded,  and  refused  to  return  the  deed 
or  notes,  or  pay  the  money,  the  plaintiff  may 
recover  the  money  lent  on  the  money  counts. 
AmM  V.  Crant,  8  J.  R.  79. 

74.  The  mere  fact  of  the  existence  of  a 
mortgage  at  the  time  of  entering  into  an  agree- 
ment for  the  sale  of  lands,  is  not  evidence  of 
fraud.     Gretnby  v.  CSteeoers,  9  J.  R.  126. 

(f )  Duress. 

75.  If  a  defendant,  under  arrest,  agree  to 
submit  the  nuitter  in  controversy  to  uiiitra- 
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don,  the  agreement  is  not  void  on  the  mund 
of  duresB.    Skephard  v.  IVairoui^  3  C.  R.  166. 
76L  So,  a  final  settlemeDt   would  not  be 
Toid.    Ibid. 

(g)  FoidinparL 

77.  If  part  of  one  entire  contmct  be  illegal 
and  void,  the  whole  is  void.  Orawford  v. 
MnreO,  8  J.  It  25^ 

78.  Soj  a  paiol  contract,  to  pay  tlie  plaintiff 
for  permitting  certain  land  to  remain  open  as 
a  public  road,  and  also  to  pay  the  plaintiff  for 
certain  landa  in  the  poaseasion  of  the  defend- 
ant, which  the  plaintiff  claimed,  is  void,  the 
whole  being  one  entire  agreement,  and  the 
latter  part  being  void  by  the  statute  of  frauds. 
Ilnd. 

When  void  by  statute  of  frauds.  Su 
Faauds. 

When  void  for  usury.  •  Su  Usukt. 

When  void  by  the  disability  of  one  of  the 
particsL    Su  Aku  III.  (a)  aindiiL  lifrANT. 

£•32]  *IV.  Performance;  (a)  fFhatisagood 

performance  of  an  agreement^  and 

ihe  effect  oftt;  (b)  TSme  ofperformancej  and 

hmD  enlarged  or  taaived ;  (c)  Vften  a  party  wiU 

ioMt  his  ngfU  to  enforce  performance. 

(a)  ffhai  i»  a  good  performance  of  an  agree- 
menty  and  the  effect  of  it. 

79.  An  agreement  to  convey  a  specific  lot 
of  land,  containing  a  certain  number  of  acres, 
is  performed  by  delivering  a  deed  of  the  land, 
according  to  its  usual  and  known  description, 
aJtliougb  it  should  aflerwards  be  discovered 
that  the  lot  contamed  a  less  (quantity  of  acres 
than  it  was  described  as  contaming.  Mann  v. 
Pearion,  2  J.  R.  ^7. 

80.  In  asnm^ntf  on  a  promise  to  deliver  a 
qi]r«uity  of  boards,  at  a  certain  time  and  place ; 
plea,  that  the  boards  were  ready  at  the  time 
aiid  place,  and  still  were  ready ;  evidence,  that 
there  w^re  boards  sufficient  in  quality  and  quan- 
tity at  the  place  where,  and  at  the  time  when, 
tliey  were  to  be  delivered,  but  the  witness  did 
not  know  to  whom  they  belonged,  is  not  proof 
of  performance.    Cobb  v.  ffmams,  7  J.  R.  24. 

ol.  The  acceptance  of  a  deed,  pursuant  to 
articles  of  agreement,  is  prima  facie  evidence 
of  the  execution  of  the  wliole  contract,  and  the 
rights  and  remedies  under  it  are  determined 
by  the  deed,  and  the  original  contract  becomes 
null  and  void.  HovgMaling  v.  Le\oi»»  10  J. 
K.  297. 

82.  So,  where  articles  of  agreement  are  ex- 
ecuted for  the  sale  of  land,  and  a  deed  is  de- 
livered by  the  vendor,  and  accepted  by  the 
vendee,  in  performance  of  the  covenant,  the 
agreement  la  consummated ;  so  that,  if  the 
quantity  of  the  land  conveyed  fall  short  of  that 
agreed  to  be  conveyed  and  expressed  in  the 
deed,  no  action  lies  upon  the  original  cove- 
nant Ibid,  Nor  auumpnt  for  money  had 
and  received,  to  recover  back  a  ratable  part 
of  the  consideration.  Howu  v.  Barker^  3  J. 
BL  506. 

83w  And  whether,  if  the  vendor  afterwards 
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promise  to  make  good  the  deficiency,  any  ac- 
tion can  be  maintained  on  such  promise? 
Qiuere.    Houghtaling  v.  Lewis^  10  J.  R.  297. 

84.  Parties  may  enter  into  covenants  collat- 
eral to  the  deed,  or  (here  may  be  cases  in 
which  the  deed  will  be  deemed  only  a  part 
execution  of  the  contract,  if  the  provisions 
in  the  two  instruments  clearly  manifest  such 
to  have  been  the  intention  of  the  parties. 
Bnd. 

85.  Where  two  acts  are  to  be  done,  at  the 
same  time,  es,  when  one  agrees  to  sell  and 
deliver,  and  the  other  asrees  to  receive  and 
pay ;  and  in  an  action  for  the  non-delivery, 
the  plaintiff  must  aver  and  prove  a  readiness, 
on  his  pan,  to  pay,  whether  the  other  pany 
was  at  the  place,  ready  to  deliver,  or  noL  Por- 
ter  V.  Rose,  12  J.  R.  209. 

86.  Where  a  person  agreed  to  sell  land  to 
another,  and  covenanted  to  give  a  deed  for  the 
premises^  at  a  certain  time  and  place,  the  ten- 
der of  a  deed,  without  covenants  or  warranty, 
is  a  performance  of  the  covenant ;  nor  is  it 
necessary  that  the  wife  of  the  vendor  should 
join  in  the  deed.  Keichum  v.  Evertson,  13  J. 
R.d59.    jffw/feel2J.R.486. 

(b)  Time  of  performance,  and  how  enlarged  or 

wdved. 

87.  The  time  of  performing  a  written  con- 
tract may  be  enlarged  by  parol.  Keating  v. 
Price,  1  J.  C.  22. 

*S&.  So,  the  time  for  perfbrming  the  [  *33  ] 
condition  of  a  bond  may  be  enlarged, 
or  the  further  performance  may  be  waived  by 
the  obligee,  by  parol.    Iteming  v.  Gilbert,  3 
J.  R.  5i». 

89.  The  time  of  payment  is  part  of  the  con 
tract,  and  if  no  time  be  expremed  In  the  writ- 
ten agreement,  the  law  adjudges  that  tin; 
money  is  payable  immediately,  and  will  not 
admit  parol  proof  to  show  a  different  time  of 
payment     Tliompson  v.  Ketcham,  8  J.  R.  189 

90.  A  release,  by  parol,  of  the  i>arties  of  the 
one  part  of  a  contract  under  seal,  to  perform 
certain  work,  from  a  further  performance  of 
their  agreement,  made  by  one  only  of  the  par- 
ties of  the  other  ftart,  is  valid.  Lattimort  v. 
Harsen,  14  J.  R.  330. 

91.  A  mere  extension  of  the  time  of  per- 
formance of  an  agreement,  is  not  a  waiver  of 
any  of  its  stipulations.  Per  Thompson,  Ch.  J. 
Hasbrorick  v.  Tappen,  15  J.  R.  200. 

92.  Ill  an  agreement  for  the  sale  of  land, 
the  vendor  covenanted  to  convey  the  land 
which  was  to  be  surveyed,  free  from  encum- 
brances, by  the  firat  day  oC  January ;  tlie  land 
not  being  surveyed  in  time,  the  vendee  de- 
clared that  he  would  take  no  advantage  on  ac- 
count of  the  land  not  being  conveyed  on  the 
day  stipulated ;  held,  that  the  vendee,  by  con- 
senting to  enlarge  the  time  of  performanca, 
did  not  waive  his  right  to  recover  a  sum,  fixed 
by  the  agreement,  as  liquidated  damages,  to 
be  paid  by  the  party  failing  to  perform  on  the 
day,  even  admitting  that  his  consent  amounted 
to  an  agreement;  for,  being  by  paroU  it  was 
void  by  the  statute  of  frauds,  and  therefore 
could  not  alter,  revoke,  or  modify,  the  previous 
valid  contract*    Jbid, 
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(c)  When  a  party  wiU  lost  his  right  io  enforce 

performance, 

93.  If  a  seller  will  not  make  an  asaurance, 
when  reasonably  demanded,  he  loses  the  bar- 
gain; and  the  purchaser  is  not  bound  to  wait 
until  he  is  able  to  convey.  Van  Bentkuysen  v. 
Crmser,  8  J.  R.  257. 

94.  An  agreement  was  made  for  the  con- 
veyance of  land,  which,  at  the  time,  was 
encumbered  by  a  mortgage  on  record;   the 

Surchaser  aAerwards  requested  a  conveyance, 
ut  the  seller  refused  to  convey,  on  the  ground 
of  his  inability  to  make  a  good  title,  by  reason 
of  the  mortgage:  the  refusal  and  inability  of 
the  seller  are  a  discharge  to  the  other  )>arty, 
who  need  not  show  a  tender  of  payment,  and 
are  a  valid  defence  to  an  action  on  the  cove- 
nant   Ibid. 

95.  M  seems^  that  after  a  continued  neglect 
and  inability  of  the  seller,  for  six  years  sub- 
sequent to  a  request  and  refusal  to  convey, 
neither  a  court  of  law  nor  equity  would  inter- 
fere to  enforce  the  performance  of  the  agree- 
ment   Rid, 

96.  A  party  who  has  advanced  money,  or 
done  any  act,  in.part  performance  of  an  agree- 
ment, but  refuses  to  proceed  to  the  completion 
and  execution  of  the  contract,  (the  other  party 
having  performed,  or  been  ready  to  pemrm, 
on  his  part,)  cannot  recover  back  the  money 
he  has  advanced,  nor  is  he  entitled  to  com- 
pensation for  what  he  has  done  in  part  per- 
formance ;  and  if  the  contract  relates  to  the 
sale  of  land,  the  vendor,  after  such  refusal  by 
the  vendee  to  proceed,  or  voluntary  abandon- 
ment by  him  of  the  contract,  may  sell  the  land 
to  another.  Kelchum  v.  EverUon,  13  J.  R. 
359. 

97.  L.  being  indebted  to  M.,  who 
[  *34  ]  held  a  tract  of  land  in  trust  for  *him, 
W.,  by  an  agreement  lietween  him  and 
L.,  became  obligated  to  pay  the  debt,  and  re- 
ceived a  conveyance  of  the  land  from  M. ;  and 
it  was  agreed  that  W.  should  reconvey  the 
land  to  L.,  on  his  paying  certain  promissory 
notes  given  by  him  to  W. ;  but  ir  the  notes 
were  not  paid  at  the  times  thev  became  due, 
the  agreement  to  reconvey  should  be  void :  the 
notes  were  not  paid,  and  W.  proceeded  to  ex- 
ercise acts  of  ownership  over  the  land,  by  sell- 
ing, &c.  for  his  own  benefit ;  and  also  brought 
an  action  against  L.  on  the  notes ;  heU  that 
the  election  of  W.  to  consider  the  agreement 
void  was  determined  by  his  acts  of  o^vner- 
ship ;  and,  there  being  then  a  failure  of  con- 
sideration, W.  could  not  maintain  the  action 
on  the  notes ;  and  his  title  to  the  land  became 
complete  and  perfect  WinUr  v.  LivingsUmy 
13  J.  R.  54. 

See  Ut,  Chancert  III.  As  to  the  specific 
performance  of  an  agreement  in  equity. 

Setf  alsoy  Patment.    Tender. 

V.  Rescinding  an  agreement, 

96.  A.  asreed  to  convey  lands  to  B.,  when 
B.  should  deliver  him  a  bond  and  mortgage 
for  the  purchase  money ;  four  years  afler  the 
date  of^  the  agreement,  B.  gave  notice  to  A. 
that  he  should  insist  on  the  agreement,  and  a 
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vear  afler  offered  to  perform  it  on  his  part ; 
hdd,  that  A.  was  not  liable  for  the  non-per- 
fbrmanoe,  and  that  it  was  to  be  oresumed  tliat 
the  contract  had  been  rescinded,  although  A. 
had  previously  incapacitated  himself  from  ex* 
ecutmg  his  part  of  it  Bcdlard  v.  Walker^  3  J. 
C.  60.  • 

99.  But  mere  lapse  of  time  is  not,  m  all 
cases,  an  objection  to  decreeing  a  specific  prr- 
formance  of  an  agreement.  See  Cbascert 
III.  C.     Waters  V.  Traois,  9  J.  R.  450. 

100.  Under  a  parol  agreement  for  the  par- 
chase  of  land,  the  vendee  takes  possession,  pays 
port  of  the  purchase  money,  and  clears  part  of 
the  land,  and  rnake^  unprovements ;  he  after- 
wards tenders  the  residue  of  the  purchase 
money,  and  demands  a  deed,  but  the  vendor 
refuses  to  receive  the  money  or  give  a  deed, 
and  takes  possession  of  the  land ;  these  acts  of 
the  vendor  amount  to  a  rescinding  of  the  con- 
tract, and  the  vendee  may  recover  Imck  the 
money  paid  by  him,  with  interest,  tnit  is  not 
entitled  to  any  thing  for  his  labor  or  improve- 
ments on  the  land.  GHUt  v.  Maynard,  5  J.  R. 
85. 

101.  By  an  agreement  for  the  sale  of  land, 
the  purchaser  was  to  be  entitled  to  a  convey- 
ance on  the  payment  of  one  half  of  the  con«> 
sideration  money,  which  half)  according  to  the 
terms  of  the  agreement,  would  not  be  payable 
until  after  two  years  from  the  time  it  was  ex- 
ecuted. When  the  contract  was  made,  there 
was  a  mortgage  on  the  land,  which,  ho wever^ 
would  be  due,  and  payable,  before  the  vendee 
would  be  entitled  to  a  conveyance ;  hddj  that 
the  existence  of  the  mortgage  was  not  evidence 
of  fraud,  so  as  to  give  the  purchaser  a  ri^t  to 
disaffirm  the  agreement ;  for,  it  is  to  be  pre- 
sumed, that  the  vendor  would  satisfy  if  in  time 
to  give  the  purchaser  a  good  title j  that  the 
latter  ought  first  to  have  paid  the  one  half  of 
the  purcbsse  money,  and  put  himself  in  a  con- 
dition to  demand  a  deed,  liefhre  he  ch(0^d 
the  vendor  with  a  defiiuh ;  and  that, 
having  made  *a  payment  on  account,  [  *3£  ] 
he  could  not, maintain  assumpsit  for 
money  had  and  received,  to  recover  it  back. 
Greerdfy  v.  ChetverSy  9  J.  R.  136. 

103.  If,  at  the  time  of  a  contract  for  the  side 
of  land,  there  was  a  lease  outstanding,  un- 
known to  the  vendee,  he  is  not  bound  by  the 
contract,  but  may  rescind  it,  the  vendor  not 
being  in  a  situation  to  convey  a  perfect  title. 
TVdfeer  v.  ffbodf,  12  J.  R.  190. 

103.  If  the  vendee  has,  according  to  the 
terms  of  the  comract  of  sale,  fifiid  part  of  the 
consideration  mohev,  and  the  vendor  is  unalile 
to  convey  a  good  title,  the  vendee  may  disaf^ 
firm  the  contract,  and  recover  back  the  money 
which  he  has  paid.  Judson  v.  WasSf  11  J.  R, 
535. 

104.  An  Sgreement  rescinded  in  part  is  re- 
scinded in  ioto,  Ramumd  v.  Beamard^  13  J. 
R.274. 

105.  Where  a  purchaser  pays  part  of  the 
consideration  money,  on  a  patit  contract  for 
the  purchase  of  hind,  he  cannot,  there  lieing 
no  default  on  the  part  of  the  vendor,  maintain 
an  action  to  recover  back  the  money  paid 
Dowdte  V.  Camp^  13  J.  R.  451. 
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lOd.  Where  the  Tendee,  who  has  advanced 
mooey,  in  part  peHbrmaDce  of  a  contract  for 
the  purchase  of  land,  refuses  to  proceed  to 
complete  the  perforoiance  on  his  part,  though 
the  vendor  is  ready  to  perform  on  his  part,  the 
vendor  is  at  liberty  to  sell  the  land  to  anotlier 
person,  and  the  vendee  cannot  recover  back 
the  money  which  he  has  paid.  Ketchum  v. 
JBKrtsoR,  13  J.  R.  359. 

107.  £.  covenanted  to  convey  to  H.  a  lot  of 
land,  oo  condition  that  H.  paid  him  500  dollars 
in  seveFal  instalments ;  H.  paid  the  first  insUil- 
ment,  and  offered  to  pay  the  second,  if  £. 
would  give  him  security  against  a  certain 
mortgage,  which  was  «  hen  on  the  premises 
at  the  time  of  the  purchase ;  £.  refused  to  give 
the  security,  but  offered  to  receive  the  money, 
aud  perform  the  contract  on  his  part:  but  H. 
refused  to  pay  any  more  money ;  and^  having 
entered  into  ixjssession  at  the  time  of  tlie  pur- 
chase, E.  brought  an  action  and  ejected  him ; 
and  H.  brought  an  action  against  E.  to  recover 
back  the  money  he  had  paid;  hddj  that  H. 
had  no  riffht  to  rescind  the  contract,  there 
being  no  nud  on  the  part  of  E^  and  H.  not 
Laving  entitled  himself  to  demand  a  deed  for 
the  land.    JBUt*  v.^HcM^fW,  U  J.  R.  363. 

108.  A  controversy  having  arisen  between 
the  plaintiff  and  defendant  ^out  a  bond  and 
mortcage  of  the  plaintifi^  held  by  the  defend- 
ant, Uiey  entered  into  an  agreement,  that  three 
persona,  named  by  them,  should  appraise  the 
land  and  premises^  and  ascertain  what  was  due 
OS  the  bond  and  mortgage,  and  strike  the  bal- 
ance, and  that  the  party  against  whom  the 
balance  was  found,  should  immediately  pay 
the  flame  to  the  other  party,  &c.  And  it  was 
further  agreed  that  if  either  par^  should  re- 
fuse to  fulfil  the  agreement,  be  should  pay  to 
the  other  500  dollars,  ^  which  shoukl  be  con- 
sidered as  tiquidated  damages.**  The  land  was 
accordingly  appraised,  and  a  balance  of  310 
doPars  found  in  favor  of  the  plaintiff;  hddf 
diat  the  defendant  could  not,  on  offering  to 
pay  the  500  dollars,  as  liquidated  damages, 
conender  the  agreement  as  rescinded,  and  set 
off  so  much  of  the  debt  due  to  him,  on  the 
bood  and  mortgage,  as  would  satisfy  that 
amount,  and  have  the  .balance  certified  in  his 
fiivor ;  but  that  the  plaintiff  was  entitled  to  re- 
cover the  sum  of  310  dollars,  so  fpund 

[*96]due  to  him,  *but  not  tlie  liquidated 
damages  fi>r  not  performing  the  agree- 
ment.    Grroy  T.  Craaby,  18  J.  R.  219. 

109.  An  agreement  was  entered  into,  in 
Janmarjff  181%  for  the  sale  and  conveyance  of 
land,  a  part  of  the  consideration  to  be  paid  on 
the  first  of  Mardi  ensuing,  and  the  residue  to 
be  eecured  by  a  mortgage,  at  which  time  the 
vendor  was  to  execute  a  conveyance.  The 
knd  was,  at  that  time,  encumbered  with  a 
mortgage,  of  whksh  the  vendee  had  notice. 
The  vendee  went  into  possession  of  the. land, 
removed  a  nursery  ana  some  buildings  from 
it,  and  made  several  payments  on  account  of 
the  priodpol  and  interest  of.  the  purchase 
money,  but  the  execntion  of  the  deed  and 
morteage  was  postponed  by  mutual  consent 
In  lel7,  the  land  not  having  been  sold  mider 
the  prior  mortgage,  the  vendee  brought  an 


action  to  recover  back  the  monev  paid  on  the 
agreement;  keld,  that  after  such  a  lapse  of 
time,  acts  of  ownership,  and  payments  made, 
with  nodce  of  the  prior  encumbrance,  the 
vendee  could  not  rescind  the  contract,  espe- 
cially as  he  could  not  put  the  vendor  in  siatu 
quo ;  but  that  if  he  wished  to  rescind  it,  on  the 
ground  that  the  vendor  could  not  convey  a 
good  title,  he  ought  to  have  expressed  his  de- 
termination at  the  time  when  the  firet  pay- 
ment became  due ;  and  that  his  remedy  was 
in  chancery,  not  at  law.  Cttawdl  v.  Black 
River  Mamtfacharing  Company,  14  J.  R.  453. 

110.  Iff  however,  the  land  had  been  actually 
sold  under  the  prior  encumbrance,  before  tlie 
commencement  of  the  suit,  so  that  the  vendor 
could  not  give  a  tide,  it  seems,  the  action  would 
have  been  supported.    Snd, 

111.  G.  asreed  with  H.  to  accept  payment 
in  tanner's  bark,  for  a  judgment  against  H., 
who,  accordingly,  delivered  to  G.  six  loads  of 
bark ;  but  not  agreeing  as  to  the  price,  G.  in^- 
mediately  issued  execution  on  the  judgment ; 
and  11.  then  brought  an  action  against  G.  for 
so  much  biEurk  sold  and  delivered;  held,  that 
the  plaintiff  was  entitled  to  recover,  as  the  riffht 
of  applying  the  bark  in  payment  of  the  judg- 
ment was  waived  by  Q^  and  the  agreement 
rescinded.     Gary  v.  Hull,  11  J.  R.  441. 

112.  Whether,  if  tlie  complete  performance 
of  a  contract  to  deliver  goods  be  prevented  by 
act  of  the  government,  and  the  defendant 
refuses  to  accept  the  residue  of  the  goods, 
after  the  time  stipulated  for  the  deUvery  had 
passed,  the  plaintiff  can  sue  for,  and  recover, 
for  the  part  he  has  delivered,  as  if  the  contract 
was  rescinded.  Qikere.  Wood  v.  Edwards, 
19  J.  R.  205. 

113.  What  amounts  to  a  waiver,  or  rescind- 
ing of  a  contract    Ibid, 

See  Assumpsit  TV. 

See  further,  tiL  Chaitcsrt  III.  AgreemmL 


AGRICULTURAL  SOCIETIES. 

Where  agricultural  societies,  in  the  several 
counties,  are  to  be  instituted,  in  order  to  entitle 
themselves  to  the  sums  appropriated,  by  the 
act  of  the  7th  of  JfyrU,  1819,  (Sees.  42.  ch.  107.) 
for  the  promotion  of  agriculture,  &C.,  they 
should  be  formed  afler  due  pMic 
^notice  to  the  inhabitants  of  the  county,  [  *87  ] 
to  meet  for  that  purpose.  Matter  ^fwt 
^Agricultural  Society  of  Dutchess  County,  17  J, 
R.87. 


ALIEN. 

I.  ffho  are  aUtns, 

II.  Ilffect  of  atknage;  (a)  IHsabUity  of  an 
alien ;  when  he  may  take  lands,  mud  taken 
and  how  his  title  wHl  be  dtsested;  (b) 
Effects  of  the  American  revohdian,  and 
of  the  British  treaty  of  1794,  on  the  es- 
tates and  titles  of  British  subjects;   (c) 


37 


ALIEN. 


m 


DifMHiy  tf  an  tdien  tnemy;  (d)  How 
pleaded 
III.  Naturalization, 

I.  ffho  are  aliens* 

1.  Where  the  husband  bad  resided  in  the 
United  Slates,  both  before  and  afler  the  4th  of 
July,  1776,  but  the  wife  had  always  continued 
in  the  dominions  of  the  king  of  Great  Britain, 
slie  was  held  an  alien.  Kelbf  v.  Harrison,  2 
J.  C.  29. 

2.  A  subject  of  Ctreat  Britain,  who  emi- 
{[rated  to  this  country  after  the  declaration  of 
independence,  is  an  alien.  Jackson,  ex  dem. 
IhUtard,  V.  might,  4  J.  R.  75. 

3.  A  person,  who  is  a  naturalized  citizen  of 
this  country,  cannot  render  himself  an  alien, 
by  merely  taking  an  oathof  allepance  to  a  tor-, 
eign  nation :  he  must,  at  least,  hkewise  change 
his  domiciL    Fish  v.  Stovghton,  2  J.  O.  407. 

4.  W.  E.  came  from  England^  in  1774,  and 
rraided  in  this  state,  and  was  an  officer  in  the 
British  army.  Having  been  arrested  in  1776, 
as  a  person  disaffected  to  the  American  revo- 
lution, he  was,  in  August,,  or  in  the  beginning 
of  September,  1776,  a  prisoner  on  his  parol,  and 
remamed  such  prisoner,  at  Albany,  until  De* 
cember  or  Januiay  following,  waiting  for  a 
jwspport  to  join  his  regiment,  when  he  either 
joined  the  British  army,  or  went  to  England, 
where  he  died  about  the  year  1800,  being  then 
a  general  in  the  British  service ;  heldj  that  he 
never  became  a  citizen  of  this  state,  after  it 
bad  thrown  off  its  allegiance  to  G.  B.  and  be- 
came a  sovereign  and  independent  state,  bat 
that  he  continual  a  British  subject,  so  that  he 
could  not,  by  reason  of  his  alienage,  take 
lands  in  this  state,  by  descent  from  his  brother, 
who  died  in  1792.  Jadcsan,  ex  dem.  Russel,  v. 
irhite,  20  J.  R.  313. 

II.  Effect  of  alienage ;  (a)  DisabSHy  of  an  alien  ; 
when  he  mcnf  take  lands,  and  whm  and  how 
his  HOe  wal  he  devested;  (b)  Effects  of  Qvt 
American  reochdion,  and  ^  tht  British  treaty 
of  1794,  on  the  estates  cmd  titles  of  British 
stdfjeets;  (c)  Disability  of  an  alien  enemy; 
(d)  How  pleaded, 

(a)  DisabHiiu  of  an  tdien;  when  he  may  take 
ana  when  and  hois  hk  title  will  be  de* 


5.  An  alien  may  take  by  purchase.  Jackson, 
ex  dem.  CSdverhouse,  v.  Beach,  1  J.  C.  399.  & 
P.  Jackson,  ex  dem.  Gansevoortf  v.  Lunn,  3  J. 
C.  109. 

*6.  And  may  maintnin  an  action  for 
[*88]  the  land,  which  cannot  be  defeated  by 
the  defendant  on  the  ground  of  the 
plaintiff's  alienage.    Ibid, 

7.  But  the  people  may  interfere^  and  devest 
the  alien  of  his  title  by  office.    IbuL 

S,  And  no  title  vests  in  tbe  people,  until 
office  found.    Ibid, 

9.  But  an  alien  cannot  take  b^  descent, 
curtesy  or  dower ;  or  by  any  other  title  created 
by  act  of  law.  Per  Kent,  J.  Jbid,  121.  But 
Su  post,  exceptions  to  this  rule  in  rehition  to 
Britt^  subjects. 


10.  If  the  next  heir  of  the  person  last  seised 
be  an  alien,  tbe  land  does  not  therefbre  escheat, 
but  goes  to  a  remoter  heir,  if  any  tber«  be,  who 
is  capable  of  taking.  Jddtson,  ex  dem*  JBImea- 
dorf,  V.  Jackson,  7  J.  R.  214. 

11.  Where  lands  were  conveyed  to  an  alien, 
under  the  act  of  the  2d  .^prtZ,  1796,  (Sess.  21. 
c.  72.)  and  his  agent  leasedTthe  hind,  by  s  parol 
demise,  from  year  to  year,  reserving  rent,  and 
afterwards  took  a  promissory  note  fiom  the 
tenant,  for  the  arrears  of  rent,  payable  to  hid 
principal ;  hdd,  that  the  note  was  void  undes 
the  act.    Troap  v.  Mulknder,  9  J.  R.  303. 

12.  An  alien  cannot  be  an  attorney  or  oooii 
sel.    See  A'TroRifST  xvd  CouifSEL  L 

(b)  Effects  of  the  American  revolution,  and  o^ 
ffie  British  treaty  of  1794,  on  the  estates  anJ 
tales  of  British  svijects, 

13.  The  separation  of  two  states  by  a  revo- 
lutk>n  does  not  devest  a  previously  vested 
right ;  so,  where  a  subject  of  Oreof  BriiaiH 
died  seised  of  lands  in  this  state,  previous  to 
the  revolution,  leaving  daughters  who  married 
British  subjects,  and  who,  or  their  husbands, 
hfUl  never  become  American  subjects;  their 
right  to  tbe  lands  was  not  afi^cted  by  the  revo- 
lution, and  their  husbands  may  join  with 
them  in  a  demise  to  the  lessee  in  ejectment. 
Jackson,  ex  dem.  Gansevoort^  v.  Lunn,  3  J.  C. 
109. 

14.  So,  where  the  wift  was  a  subject  of 
Great  BriUdn  prior  to  tbe  revolntton,  and  al- 
ways continued  such,  but  the  husband  resided 
in  this  country  both  before  and  afler  that  pe- 
riod ;  sbe  was  held  entitled  to  dower  out  of 
those  lands  of  which  he  was  seised  before  tbe 
revolution,  but  not  of  those  of  which  be  was 
aAerwards  seised.  Kelly  v.  Harrison,  2  J. 
C.29. 

15.  By  tbe  treaty  with  Great  BrittAn,  hi 
1794,  the  right  to  transmit  by  descent  was  to 
remain  unaffected  by  tbe  revolution;  and  i^ 
seems  that,  independent  of  that  treaty,  tbe  law 
would  be  the  safne.  Jackson,  ex  dem.  Crcnue- 
voorl,  V.  Lunn,  3  J.  C.  109. 

16^  A.;  a  native  ofhdand,  emigrated  to  this 
eountrv  afler  the  declaration  of  hidependence. 
In  17o4,  he  purchased  a  lot  of  land  in  this 
state,  and  died  in  1798,  without  issue,  leaving 
a  brother  and  three  sisters  livhog  in  IreUtnai 
In  1804,  an  act  of  the  legislature  was  passed, 
vesting  the  real  estate  of  which  N«  died  seised 
in  L.,  one  of  his  sisters,  who  bad  married  an 
alien,  in  like  manner  as  if  she  had  been  a  cit- 
izen of  this  state  at  the  death  of  A. ;  held,  that 
notwithstanding  the  alienage  of  A.  and  bis 
heirs,  yet  that  the  land  held  by  him  was,  by 
the^h  article  of  the  treaty  of  1794,  between 
Ch^eat  Britain  snd  the  United  States,  vested  in 
him  and  his  heirs ;  and  that  the  act  of  the  legis- 
lature of  1804,  giving  the  whole  of  his 
real  estate  to  L.,  one  of  his  four  *heuv,  [*39] 
in  exckision  to  the  rest,  being  eontrary 
to  the  treaty,  was  inoperative.  Jackson,  ex 
dem.  FoUianl,  v.  WriM,  4  J.  R.  75. 

17.  The  treaty  of  1794  does  not  take  away 
the  plea  of  alienage,  in  actions  relating  to  lands 
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Mqaired  after  ibat  treaty,  which  extends 
merely  to  bods  then  held  by  BriHih  subjects. 
Jaekson^  ez.  dem.  Jokndtmf  v.  Decker^  11  J.  R. 

416. 

(c)  DisabiUhf  qf  an  alien  enemy. 

IS.  Aliena^  resident  in  the  United  States  at 
the  tiine  of  war  breaking  out  between  their 
own  country  and  the  Umied  Statesj  or  who 
come  to  reside  in  the  United  States  after  the 
breaking  out  of  such  war,  under  an  express  or 
implied  iiermission,  may  sue  and  be  sued,  as 
in  time  of  peace ;  and  it  is  not  necessary  for 
that  purpose,  that  such  aliens  should  have  let- 
ters of  nfe  conduct,  or  actual  license  to  re- 
main in  the  United  States^  but  a  license  and 
protection  will  be  implied,  fiom  their  being 
suflered  to  remain,  without  being  ordered  out 
of  the  United  States  by  the  executive.  Clarke 
V.  Mam^  10  J.  R.  G9. 

19.  &it  an  alien  enemy,  residing  in  his  own 
country  at  the  time  vmr  is  declared,  and  at 
tlie  time  of  commencing  an  action  here,  can- 
not maintain  such  action.  Bdl  v.  Chapman^ 
10  J.  R.  183. 

20.  If  he  became  an  alien  enemy  after  the 
commencement  of  the  suit,  the  defendant  may 
plead  iL    Bnd. 

21.  But  where  the  plaintiff  becomes  an 
•hen  enemy  after  Judgment,  the  Court  will 
not,  on  motion,  stay  or  set  aside  the  execution. 
Backky  r.  Lgttle,  10  J.  R.  117. 

22.  A  plea  of  alien  enemy,  whether  pleaded 
in  abatement  or  in  bar,  only  suspends  the  plain- 
uSTs  right  of  action  dunng  the  war.  Bell  v. 
OkoiuBi,  10  J.  R.  18a 

23^  An  alien  enemy,  resident  in  the  enemy's 
eoantry,  cannot,  during  war,  make  a  valid  da- 
mise  of  land,  so  as  to  maintain  an  action  of 
ejectment  for  laxids,  the  title  to  which  had 
been  acquired  under  a  stamte  of  this  state. 
Jacison,  ex  dem.  Johnston,  v.  Decker^  11  J.  R. 
418. 

24.  The  statute  of4^2, 1798,  (Sess.  21. 
c  72.)  enabling  aliens  to  purchsse  and  hold 
real  estate,  &C.,  merely  secured  to  aliens  their 
tiUef,  and  did  not  relate  to  the  remedy.    Ihid, 

25.  The  object  of  the  statute  was  to  destroy 
the  plea  of  alienage,  which  mi^t  work  a  for- 
feiture of  the  title,  and  not  to  take  away  a  plea 
which  merely  suspends  the  right  ot  action 
during  war.    Rid, 

SeefitikiTf  iiL  Cbahciult  IV.  JUicns^  Lm- 
rtATioji  or  AcTiOKi. 

(d)  How  pleaded, 

26.  Alienage  may  be  pleaded  in  bar  or  abate- 
ment.   Jackson^  ex  deoL  Mnstonf  y.  Decker,  11 

I.  R.  4ia 

27.  In  ejectment,  the  alieiuige  of  the  lessor 
of  the  pbintiff  may  be  civen  in  evidence  under 
tbf  general  issue.    Jbii» 

tS.  But  where  Issue  has  been  joined,  on  the 
demise  of  an  alien,  reading  in  England,  claim- 
inj;  to  hold  land  under  the  statute,  (Sess.  21.  c. 
72.)  before  the  declaration  of  war,  his  alien- 
•se  must  be  pleaded,  puis  darrein  eantinuanci, 
Jedtson,  ex  dem.  SnM,  v.  M'Omnell,  IIJ.  R. 
m.   &«  .^2Me,  (e)  pL  24. 25. 


III.  JVaturaUzaiUnL 


[•40] 


29.  Naturalization  has  a  relation  back,  and 
confirms  the  title  of  the  purchaser  of  land 
during  alienage.  Jackson,  ex  dem.  Cu/i^erAouse, 
v.  Beach,  1  J.  C.  399. 

See  further,  tU,  Cha^ncert  IV.  Mens. 


ALBANY  CITY. 

1.  Wliere  the  corpomtion  of  the  city  of 
JUhanu  ordered  a  certain  road,  within  the 
bounds  of  the  city,  to  be  shut  up,  and  A.,  pur- 
suant to  such  order,  as  their  servant  or  agent, 
shut  up  the  road  ;  held,  that  the  city  ofM>amf 
was  not  within  tlie  act  to  regulate  highways ; 
(Sess.  24.  c.  86. 1  and  the  corporation,  by  the 
charter,  being  m  vested  with  the  powers  of 
commissioners  of  highways,  to  regulate  streets 
and  highways,  and  A.,  having  acted  as  their 
servant,  he  was  not  liable  to  the  penalty  given 
by  the  act  relative  to  highways,  for  obstruct- 
ing the  road.    Bishee  v.  Mantifidd,  6  J.  R.  84. 

2.  In  an  action  of  assumpsit,  brought  against 
the  corporation  of  M>any,  to  recover  the 
amount  assessed  by  a  jury,  ft>r  ground  taken 
to  widen  a  street,  pursuant  to  the  act  of  the  4th 
of  April,  1801,  (Sess.  24.  c.  153.)  the  declaration 
set  H>rth  the  proceedings  of  tlie  Mayor's  Court, 
and  the  judgment  of  the  court  coiifirming  the 
assessment;  the  defendants  pleaded  md  tid 
record,  on  which  issue  was  jomed ;  and,  after 
trial  by  the  record,  it  was  hdd,  that  the  issue 
was  immaterial,  and  a  repleader  was  awarded. 
Stafford  v.  Corporation  ojMbamf,  6  J.  R.  1. 

£  After  the  assessment  of  damages  by  the 
jury  in  such  case,  and  a  judgment  of  confir- 
mation thereon,  the  Mayor's  Court  cannot  set 
aside  the  assessment  and  judgment,  on  the 
ground  of  a  defect  in  the  precept  for  summon- 
ing the  jury.    Rid. 

4.  The  Mayor's  Court  of  Albany,  in  execut- 
ing the  powers  grante<l  to  them,  under  the  act 
of  the  4th  of  April,  1801,  (Sess.  24.  c.  153.)  as 
to  taking  the  ground  to  widen  streets,  &c., 
act  qua  commissioners,  and  not  judicially,  as  a 
courL  Stcfford  v.  Corporation  of  Albany,  7  J. 
R.  541.  See  Matter  of  Beekman  street,  Mw 
York  ctily,  20  J.  R.  269. 

5.  And  their  power  must  be  strictly  pur- 
sued :  after  the  court  have  afiirmed  an  assess- 
ment made  under  the  act,  they  cannot  set  it 
aside  ft>r  any  cause,  but  are  bound  to  pav  the 
monev  according  to  the  assessment    Aia, 

6.  No  formal  record  is  necessary  in  regard 
to  proceedings  under  this  act;  but  til  seems 
that  they  may  be  removed,  by  eertiorari,  into 
the  Supreme  Court.    Bid, 

7.  M  seems,  that  the  Mayor's  Court  of  •^- 
bany  has  no  jurisdiction  under  the  act  for  the 
relief  of  debtors,  with  respect  to  the  imprison- 
ment of  their  persons,  in  case  of  a  debtor  im- 
prisoned in  the  county  of  ABhamy,  under  an 
execution  out  of  the  Supreme  Court ;  but  that 
the  Court  of  Common  Pleas  ofASbann  county 
have  jurisdiction  in  such  case.  M^EUoy  ▼• 
Mancntit  13  J.  R.  121. 
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•AMENDMENT. 


I.  /n  what  acHoTU  allowed, 
II.  Amending  process, 

III.  Erroneous  eqtpearanee^ uhenevred, ^ 

IV.  Amending  declaraUon  and  pleadings; 

(a)  DedaraHon;   (b)    ffaid  of  over- 
ment ;  (c)  MisrecUal  of  a  statute ;  (d) 
Plea;   (e)  Amendment  after  danvr- 
rer;  (f)  Amendment  of  course. 
V.  Amending  unit  of  inquiry. 
VI.  Amending  jury  process. 
VII.  •^mcnitng' v«ratd. 
VIII.  Amending  record  and  judgment 
IX«  Amending  execution, 
X.  w^  toAo/  <ti?i«  on  amendment  may  he  made. 

I.  In  what  actions  allowed. 

1.  The  Court  may  allow  amendrnents  inpe- 
nal  actions,  as  well  as  in  ordinary  suits.  Zotr, 
qui  tarn,  &c.  r.  Little^  17  J.  R,  346. 

2.  But  where,  in  a  qui  tarn  action  under  the 
statute  against  usury,  the  writ,  which  had  been 
sued  out  in  due  time,  and  sent  by  mail  to  the 
sheriff,  was  lost  or  miscarried,  and  the  plaintiflf, 
supposing  that  it  had  been  duly  served  and  re- 
turned, proceeded  to  file  his  declaration,  &c., 
tlie  Court  refused  to  allow  an  alias  capias  to 
issue,  as  grounded  on  a  return  of  iton  est  inoevi- 

"  tus  to  the  former  writ,  or  to  allow  a  capins  to 
be  issued  and  filed,  with  a  return  therein  of 
nan  est  inventus^  nunc  pro  tunc,  so  as  to  save  the 
limitation.    Ibid. 

IL  Amending  process. 

S.  If  the  capias  ad  respondendum  be  void,  no 
amendment  can  be  allowed,  for  the. cause  is 
out  of  Court  Bunn  v.  THomas,  2  J.  R.  190. 
&  P.  BurA:  V.  Barnard,  4  J.  R.  309. 

4.  Process  returnable  btfore  u«,&c.  is  amend- 
alile.    MorreU  v.  Waggoner,  5  J.  R.  23a 

5.  Process  returnable  out  of  term  is  yoid, 
and  cannot  be  amended.  Cramer  v.  Van  Al' 
shfne,  9  J.  R.  386. 

6.  Omission  of  the  clerk^s  name  to  a  writ 
may  be  amended,  on  payment  of  costs.  Jen- 
kins V.  Pepoon,  C.  C.  55. 

7.  A  writ  issued  in  term,  and  tested  of  a 
preceding  term,  is  erroneous,  but  may  be 
amended,  on  payment  of  costs.  Gordon  v. 
Valentine,  16  J.  R.  145. 

8.  An  original  si  te  fecerit  securum  cannot 
be  amended  by  altering  it  to  a  summons ;  for, 
the  writ  being  conformable  to  the /^rectpe,  there 
is  nothing  to  amend  by.  Lynch  v.  Meckamea^ 
Bank,  13  J.  R.  127. 

9.  The  defendant  cannot  take  advantage  of 
a  defect  in  the  direction  of  a  capias  ad  remand., 
after  he  has  appeared  to  it,  and  pleaded ;  the 
defect  lietng  amendable.  Branson  v.  Eaii,  17 
J.R.63. 

[  *45t  ]  *III.  Erroneous  appearanee,  when  cured. 

10.  If  an  infant  plaintiff  appear,  not  by  guar- 
dian, it  is  cured  ny  verdict  Sf^iemerham  v. 
Jenkins,  7  J.  R.  373. 

11.  A  bail- piece,  after  an  attempt  of  the  bail 
to  surrender,  was  not  allowed  to  be  amended, 
at  the  instance  of  the  plaintifl*,  by  striking  out 
the  words  ^  tresrwss  on  the  case,**  and  insert- 
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ing  the  word  debt,  so  as  to  make  it  conibnnable 
to  the  action  in  which  the  principal  was»  in 
fact,  arrested ;  the  plaintiff's  attorney  not  hav- 
ing discovered  the  mistake,  until  after  suit 
against  the  bail.  JUorrett  y.  Pii/ey,  12  J.  R. 
256. 

IV.  Amending  declaration  and  pleadings;  (n) 
Declaration;  (b)  Want  of  averment;  (c) 
Msrecital  of  a  statute ;  (d)  Plea ;  (e)  Amend- 
ment after  demurrer;  (f )  Amendment  of  course, 

(a)  DeelaraiUm. 

12.  The  plainttfT  mi^,  at  any  time  before  a 
defhult  for  not  replying  shall  be  entered,  if  the 
plea  shall  be  a  special  plea,  or  a  plea  in  ataae- 
ment,  or  within  twenty  days  afler  the  service 
of  a  copy  of  the  plea,  if  it  slialt  be  the  genenl 
issue,  amend  the  declaration.  General  Rule 
VIII.  .^trU,  1796. 

13*  A  declaration  may  be  emended  aAer  a 
plea  in  abatement  Shide  v.  Davis,  2  J.  C» 
336. 

14.  But  not  by  adding  another  defendant, 
against  whom  a  separate  suit  had  been  brought 
for  the  same  demand.    Ibid. 

15.  It  may  be  amended  by  increasing  the 
damages,  there  being  no  bail  in  the  cause,  on 
payment  of  costs,  and  with  liberty  to  the  de- 
fendants to  plead  de  novo.  Bogart  v.  JlfDon" 
o^  2  J.  C.  219. 

16.  But  whether  such  amendment  is  allow- 
able after  verdict  ?  Qtusre.  jAvingston  v.  Bo- 
gers,  1  C.  R.  58a 

17.  On  producing  a  certified  copy  of  the 
original  writ,  the  plaintiff  will  be  aliowed  to 
amend  his  declaration  in  conformity.  FaOr 
mer  v.  ^Slteete,  1  C.  R.  22. 

18.  Afler  issue  joined,  the  plaintiff  in  Iro/cer 
was  allowed  to  amend  his  declaration,  by  sub- 
stituting the  wtwds  hyson  skin  for  hyson  tea ; 
the  suMtantive  cause  of  action  in  both  cases 
being  the  same.  Heneshoff  v.  MUer,  2  J.  R. 
295. 

19.  Where  one  of  the  counts  in  the  declara- 
tion was  good,  and  the  others  bad,  (the  defend- 
ant having  moved  in  arrest  of  judgment,)  the 
plaintiff  was  allowed  to  amend  the  oad  counts, 
on  payment  of  costs  since  declaring.  lAmng- 
ston  V.  Rogers,  1  C.  ft.  583.  The  judge  cer- 
tifying that  no  evidence  was  given  on  the  bad 
counts ;  but  that  the  evidence  a]>pli6d  to  the 
good  counts  only.    Union  TStmpike  Company 

V.  Jenkins,  1  C.  R.  381-^i.  See  post,  VIL 
^50. 

20.  The  plaintiff  cannot  amend  his  declara- 
tion, afler  plea  pleaded,  without  paying  costs 
and  giving  an  inmadanee.  '  Holmes  v.  hansmg^ 
1J.C.248.    5.C.C.C.92. 

*21.  If  a  promi8e,iD  one  of  the  counts  [  *43  ] 
of  a  declaration,  appear,  by  reference  to 
the  day  in  the  preceding  count,  to  have  been 
laid  after  the  breach  assigned,  the  mistake  is 
cured  by  ▼erdiot    w92{tmv  v.  (Momi,  2  J.  C.  52. 

22.  In  trespass,  the  plaintiff  declared  that 
the  defendant,  simtd  cioa  another,  committed 
the  trespass ;  hdd,  idler  verdict  against  the  de- 
fendants in  Court,  that  the  declaration,  al- 
though informal,  was  cured  by  the  statute  of 
jeofiuls.    Bose  v.  Otvotr^  2  J.  R.  365. 
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23L  If  it  appear,  from  the  record,  that  the 
suit  WHS  nommenced  before  a  cause  of  action 
•cenied ;  the  error  is  fatal, and  will  not  be  cured 
bj  verdict    Ckeeikam  v.  LewiSj  3  J.  R.  42. 

424.  The  plaintiff,  having  obtained  a  rule  to 
amend  his  declaration,  of  course,  no  person 
appearing  to  oppose ;  on  application  of  the  de- 
fendant in  the  same  term,  tlie  rule  was  vacated, 
and  the  amendment  ordered  on  the  usual 
terms,     JTM  v.  fTilkU,  1  C.  R.  ISa 

25.  After  the  plaintiff  had  discontinued  a 
fi>nii«r  action,  mid  commenced  a  new  suit, 
which  had  been  four  times  noticed  for  trial, 
the  Court  would  not  allow  him  to  amend,  by 
substituting  or  adding  a  new  count.  Sackdt 
Y.  rAosHMMi,  2  J.  R.  206. 

26.  Where  there  is  a  defect,  imperfection, 
or  omiemoii,  which  would  have  been  a  fatal  de- 
fect on  demurrer ;  yet  if  the  issue  joined  he 
Decesaarily  such  as  required,  on  the  trial,  proof 
of  the  ftcts  defectively  or  imperfectly  stated, 
or  omitted,  and  without  which  it  is  not  to  be 
presumed  that  either  the  judge  would  direct, 
or  tbe  jury  would  have  given  the  verdict,  such 
defect,  &c.  is  cured  by  the  verdict  at  common 
law.    Pangbum  v.  Ramsay,  11  J.  R.  141. 

27.  A  vmUct  aids  a  title  defectively  set  out 


28.  In  an  action  for  a  Kbd,  the  declaration 
allowed  to  be  amended,  at  the  instance  of 

the  plaintifl^  so  as  to  change  the  venue.    Paint 
▼.  Parker,  13  J.  IL  329. 

29.  In  an  action  of  slander,  tbe  plaintiff  laid 
his  ilamages  at  1000  dollars,  and  the  jury  found 
a  verdict  lor  the  plaintiff  for  4,250  dollars ;  the 
Court  refused  to  allow  the  declaration  to  be 
amended,  by  increastng  the  amount  of  dam- 
ages alleged.    CStrtiss  v.  Lawrence,  1 7  J.  R.  1 1 1. 

30.  The  plaintiff  cannot  amend  his  declara- 
tion, nor  the  defendant  his  plea,  as  ofcoiarse, 
within  the  twenty  days,  by  adding  a  new  count 
or  a  new  plea ;  but  he  must  obtain  leave  of  the 
Court    Swer  v.  AorfA,  18  J.  R.  310. 

As  to  amending  declaration  in  ejectment,  by 
udding  new  demises.    See  Ejectment. 

(b)  ffiani  9/  avermenL 

31.  In  an  action  of  assumpsit,  far  work  and 
la&or,  &C.  before  a  Justice^s  Court,  the  want 
of  an  averment  in  the  declaration,  that  the 
work  was  actually  performed,  after  verdict 
and  judgment,  was  intended  to  have  been  sup- 
plied by  proo£  Owens  v.  Morehouse,  I  J.  K. 
27a 

[  *44  ]     •(c)  MwrteUal  of  a  sU/hde. 

32.  A  misrecical  of  the  title  of  a  statute  in  a 
pan  which  does  not  alter  the  sense,  when  its 
<late  is  truly  set  forth,  is  cured  by  verdict 
Mnmq  V.  FShpatridt,  3  C.  IL  38. 

(d)  Plea. 

33.  In  slander,  for  saving  of  the  plaintiff 
that  he  was  perjured,  and  a  particular  perjury 
pleaded  in  jostincation,  the  Court  will,  on  affi- 
davit of  the  absence  of  tbe  witness  by  whom  it 
was  to  be  proved,  give  leave  to  amend,  on  pay- 
ment of  ooaia^  by  pleading  another  peijury. 
Orvftma  t.  WoodMl,  1 C.  R.  4!^.    {Sedqu^re,\ 

34.  When  the  defendant  pleads  a  fecial 


plea,  to  which  the  plaintiff  replies,  takes  issue, 
and  ffives  notice  of  trial,  for  the  next  circuit, 
the  defendant  cannot,  though  within  twenty 
days  after  service  of  the  plea,  amend  it,  as  of 
course,  under  the  8rh  Rule  of  April,  1796. 
Squires  v.  MaUont,  17  J.  R.  3. 

35.  Wliere  a  plea  concludes  with  a  svmililer, 
instead  of  a  verification,  and  tbe  plaintif!^  without 
applying,  goes  to  trial,  the  mispleading  is  cured 
by  tbe  verdict    Coan  v.  Wkdmore,  12  J.  R. 

3sa 

(e)  AmMidmieni  cfier  demurrer, 

36.  When  there  shall  be  a  demurrer  to  a 
declaration,  or  any  other  pleading,  not  being 
a  plea  in  abatement,  the  party  against  whom 
the  demurrer  shall  be  taken  may,  at  any  time 
before  the  de&ult  for  not  joining  in  demurrer 
shall  be  entered,  amend  the  pleading  demur- 
red to.    Gen.  Rule  VIII.  v^  1796. 

37.  But  not  by  adding  a  new  plea.  Do^e 
V.  A/oiiOon,  1  J.  C.  246.    &  C.  C.  C.  87. 

38.  After  the  Court  have  given  their  decision 
on  a  demurrer,  the  party  may  amend  the  plead- 
ing demurred  to,  on  payment  of  the  costs  of 
tiie  demurrer,  altbouefa  he  has  had  a  former 
amendment    HaUoek  v.  Robinson,  2  C.  R.  233. 

39.  After  the  plaintiff  had  withdrawn  a  de- 
murrer to  the  plea,  he  was  allowed  to  amend 
his  declaration,  by  adding  a  new  count  Har* 
ris  V.  WadsworQi,  3  J.  R.  257. 

40.  Where  the  general  issue  is  pleaded,  and 
also  a  special  plea,  to  which  the  plaintiff  re- 
plies, and  the  defendant  demura  to  the  replica- 
tion ;  and,  on  the  trial  of  the  general  issue, 
contingent  damages  are  assessed,  and  the  de- 
murrer is  afterward  argued;  the  defendant 
will  not  be  allowed  to  amend  his  special  plea. 
Mier,  if  the  demurrer  had  been  argued  before 
the  trial  of  the  general  issue.  HaUd  v.  Holmes, 
18  J.  R.  28. 

(f )  Amendment  of  eovrst, 

41.  The     respective    parties    may 
amend  of  counie,aud  without  costs,  *but  [  *45  ] 
shall  not  be  en  tided  so  to  amend  more 

than  once.    Gen.  Rule  VIII.  J^^inil,  179& 

V.  Amending  writ  ofinqairy. 

42.  Where  a  term  intervenes  between  the 
teste  and  return  of  a  writ  of  inquiry,  which  is 
a  miscontinuance,  it  is  cored  by  the  statute  of 
jeofails.  Administrators  qfDumond  v.  Carpen- 
ter, Q  J.  R.  18a 

43.  A  mistake  in  a  writ  of  inquiry,  of  the 
fbrmai  description  of  the  Court  before  which 
it  is  returned,  is  cured  by  the  statute  of  jeo- 
fails.   Richardson  v.  Batkas,  1  J.  R.  59. 

YI.   Amending  jwry  process. 

44.  Irregularities  in  the  contents,  or  in  the 
execution  of  jury^  process,  are  amendable. 
Per  KenJt,  J.  lAoingston  v.  Rogers,  1  C.  R. 
583—587. 

45.  The  jurata  and  distringas,  afler  verdict, 
may  be  amended  without  costs.  Ifeersumce  v. 
DdamaUr,  1  J.  C.  220. 

46.  An  award  of  a  venire  to  an  improper 
officer,  on  an  insufficient  suggestion,  is  curad, 
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afler  verdict,  by  the  statute  of  jeofails    Tower 
V.  WUaon,  3  C.  R.  151, 

47.  Aforiiori,  if  the  award  be  to  the  right 
person.    IhitL 

48.  Where  a  venire  is  executed  and  return- 
ed by  any  other  person  than  the  sheriff,  with- 
out any  special  suggestion  or  award  to  such 
pcrsou  upon  the  record,  it  is  an  error  which  is 
not  cured  by  the  statute  of  jeofails.  Cooper  v. 
BUsd,  16  J.  R.  146. 

Vn.  AmauHng  verdict, 

49.  Where  part  of  the  plaintiff's  claim  is 

Sood,  and  part  bad,  and  the  jury  find  entire 
amages ;  if  it  appear  from  the  judge's  notes 
that  damages  were  given  only  for  the  ]iartthat 
was  good,  the  verdict  may  be  amended.  Ex- 
eeutora  of  Van  Rensselaer  y.Execuhrs  of  Plat- 
ner,  2  J.  C.  17. 

.50.  So,  where  one  count  in  the  declaration 
is  good,  and  the  others  bad ;  if  the  judge  will 
certify  that  the  evidence  applied  solely  to  that 
count,  or  (U  seems,  more  correctly)  that  all  the 
evidence  given  would  properly  apply  to  that 
count,  as  well  as  to  the  others,  the  veidict  may 
be  amended  by  applying  it  to  the  good  count 
Union  Tumpdce  Co,  v.  Jenkins^  1  C.  R.  SSL 
&  P.  Highland  Turnmke  Co.  v.  JIf  JTcon,  11 
J.  R.  98.    Cooper  v.  Bissely  15  J.  R.  318. 

51.  So,  where  it  appears  from  the  judge'b 
certificate,  that  the  evidence  did  not  particu- 
larly apply  to  the  bad  count,  the  verdict  may 
be  amended  on  payment  of  costs.  Stafford  v. 
Orun,  IJ.  R.  505. 

52.  If  the  declaration  contain  but  one  count, 
part  of  the  matter  alleged  in  which  is  action- 
able, and  part  not,  and  the  juiy  find 

[  *46  ]  entire  damages,  *it  wilt  be  intended 
that  they  were   given   only  for  the 
actionable  part    Stede  v.  nestem  IrUand  Lock 
ATavigation  Company,  2  J.  R.  283. 

53.  So,  if  part  of  the  proniise  was  made  on 
k  good  consideration,  and  part  is  a  nudum 
pactum,  it  will  be  intended  tnat  the  jury  gave 
damages  only  for  the  part  that  was  good. 
PheUeplace  v.  Steere,  2  J.  R.  442. 

54.  An  amendment  of  the  verdict  has  been 
allowed  to  be  made  on  affidavit  of  the  plain- 
tiff's attorney,  the  Court  knowing  it  to  be  cor- 
rect   1  C.  R.  394.  n.  (a.) 

VIII.  Amending  record  and  judgment 

55.  A  defect  of  the  record  is  not  amendable. 
lAvingston  v.  Rogers,  1  C.  R.  583. 

56.  As,  where  a  trial  has  been  had,  without 
an  award  of  a  venire.    Ibid. 

57.  The  nMiprius  record  is  always  amend- 
able by  the  issue  roll,  on  oayment  of  the  costs 
of  motion.  Tower  v.  Jrtlson,  3  C.  R.  151. 
Livingston  v.  Rogers,  1  C.  R.  567. 

58.  An  omission  of  the  clerk  to  sign  a  jndg- 
ment,  docketed  and  filed,  will  not  prejudicie 
either  parties  or  strangers ;  and  the  Court  will 
order  bis  signamre  to  be  added,  nunc  pro  tune. 
Seaman  v.  Drake,  1  C.  R.  9. 

59.  A  judgment  had  been  entered  upon  a 
warrant  of  attorney,  and  the  same  was  regu- 
larly signed  and  docketed ;  but,  by  the  negli- 
gence of  the  attorney,  the  plea  of  the  defend- 
ant was  not  signed,  nor  was  the  name  of  the 
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defendant's  attorney  inserted  in  the  record; 
the  plaintiff  was  allowed  to  amend  the  record, 
nunc  pro  tune,  though  a  subsequent  judgment 
had  been  entered  up  against  the  defendant,  on 
which  a  preference  was  claimed.  Close  v. 
GtZ^jra,  3  J.  R.  526. 

60.  Continuances  may  be  entered  after  judg- 
ment Per  Kent,  J.  Livingston  v.  Mogers, 
1  C.  R.  587. 

61.  The  jdacitun,  in  a  record  of  a  Court  of 
Common  rleas,  stated,  that  the  Court  was 
held  at  the  vilU^  of  Oif^fo,  without  aaying 
at  the  court  house ;  this  is  a  matter  of  jorm 
only,  and  is  cured  after  verdict,  by  the  statute. 
mlliams  V.  Vmderveer,  10  J.  Rr200. 

62.  After  an  aasignroent  of  errors,  and  join- 
der, in. the  Court  for. the  Correction  of  Eirois, 
the  Supreme  Court  will,  on  motion,  amend  the 
original  record  in  matters  of  form ;  ibr  the 
original  record  remains  in  the  Court  below, 
the  transcript  onlv  being  sent  up  with  the 
writ  of  error.  i^iUotson  v.  Chedkam,  3  J. 
R.95. 

63.  All  defects,,  or  errors  \n  the  record, 
which  are  properiy  amendable,  may  be  amend- 
ed after  writ  of  error,  in  the  Court  above,  which . 
will  disregard  all  defects  or  errors  in  matters 
of  form,  or  which  may  be  amended,  or  are 
aided  1^  the  statute  of  jeofails.  Chcetham  v. 
TiUotsony  4  J.  R.  499. 

64.  Where  error  was  assigned  in  this,  that 
the  judgment  was  entered  for  sixpence  less 
than  the  verdict ;  the  Supreme  Court 
ordered  *the  record  to  be  amended  [^47} 
and  the  judgment  affinned,  with  costs 

to  be  paid  by  the  defendant  in  error.  Price  v 
JBwT*,C.C.41, 

65.  A  judgment  record  was  amended  by 
adding  the  name  of  another  defendant,  saving 
to  all  persons  the  rif^hts  which  they  may  have 
bona  Jide  acquired  in  the  estate  of  such  de- 
fendant, since  the  docketing  of  the  judgment 
so  amended.  Bank  of  J)rewlnirgh  v.  Seymour^ 
14  J.  R.  219. 

66.  Where  a  Court  of  Common  Plea3  re- 
fused leave  to  amend  a  general- verdict,  by  ap- 
plying the  evidence  to  one  count,  and  entering 
a  not.  pros,  as  to  the  other,  the  Supreme  Court, 
on  a  writ  of  error,  judgment  baying  been  en- 
tered on  the  verdict  befow,  cannot  ^rant  leave 
to  amend  the  record.  Cooper  v.  Btssel^  15  J. 
R.318. 

67.  B  seems,  that  a  Court  of  Errors  cannot 
grant  an  amendment  by  an  inquiry  into  facts 
dehors  the  record.    Rid. 

68.  A  record,  on  which  judgment  waa  en- 
tered  for  the  defendant  on  a  plea  of  non  est 
factum,  with  notice  of  special  matter  to  be 
given  in  evidence  at  the  trial,  was  amended 
by  striking  out  the  judgment,  and  entering  a 
judgment  of  nonsuit,  so  as  to  accord  with  the 
trum  of  tbe  case.    Lee  v.  Cwriiss,  17  J.  R.  86. 

69.  Where  an  executor  pleaded  a  false  plea, 
and  the  judgment  and  execution  were  <ie  bonis 
testaloris,  si  non,  de  bonis  proprOs,  &c.  after  a 
return  of  nuUa  bona  to  the  execution,  the 
Court  allowed  the  judgment  and  execution  to 
be  amended,  so  as  to  1^  of  (Ac  lands  and  tent' 
ments  also.   Liansinf  v.  Lansing,  18  J.  R.  502. 

70.  Where  the  cTeik  of  the  Supreme  Coukt 
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Bade  a  mialake  *ai  tke  Mwjwuent  of  damfpes, 
oo  a  iiromiasory  note,  which  waa  not  diacoy- 
ered  uotil  after  the  judgoient  roll  waa  filed, 
and  the  defendant  bad  paid  the  amount  of  the 
jud^paent  lo  the  plaintiff  attoniey,  and  satU- 
lactioa  thereof  had  been  entered,  and  the  de- 
Ibndant  refuaed  to  correct  the  miatake;  the 
Court,  on  motion,  otdeied  the  entry  of  eatia* 
ftctioo,  and  aU  proceectinga  in  the  cause, 
aubaequent  to  interlocutory  judgment,  to  be 
▼acated,  and  the  report  of  the  clerk  of  the 
•anaMsent  of  dasnaae,  the  record  of  the  judg-» 
ment,  and  the  aattamotion  thereof,  to  be  taken 
off  the  filea  oi  the  Court,  and  cancelled,  and  the 
damageatobe  reaaaoaacd  by  the  deik,  allowing 
the  defendant  credit  for  the  amount  paid  by 
biai :  pnpeide^the  delendant  did  not,  in  twen- 
ty daya,  pay  to  the  plaintiff  the  aum  omitted 
by  the  clerk,  by  miaiake,  in  the  aaseaament  of 
the  damagea.  Mechanic^  Bank  v.  JtftaMonK, 
19  J.  R.  944. 

IX.  AmeMng  extcuiunu 

71.  An  execution,  erroneous  by  the  inaenion 
of  too  laiwe  a  aum,  ia  amendable  by  the  judg- 
menL    Sisid  t.  Kip,  5  J.  R.  89. 

72.  An  execution,  returnable  out  of  term, 
la  9ot  void,  but  vo«dahle  only,  and  may  be^ 
amended.  Cramer  ▼.  Van  AUtyM,  9  J.  R.  386. 

73w  The  return  to  an  execution  may  be 
amended,  aa_payment  of  coata.    ifUUams  ▼• 

Jimn,  5  i.  R.  lea 

74.  AJL/a,  mn  be  amended  after  it  haa 
been  returned  aaUsfied.  Pheloi  v.  Bdtf,  1 
J.  C.3L    S  a  C.C.6& 

75,  Where  ^JiftL^  after  it  had  been 
[^48]  levied,  waa  bivnt,  fay  accident,  *^in  the 
houae  of  the  deputy  sheriff,  the  Court 
ordered  a  ntwJLfa,  to  be  made  out  and  de- 
li vered  to  the  aheriff  ffkUe  v.  Lov^'oy,  3 
i.  R.44a 

76L  A  CO.  ML,  on  which  the  defendant  hod 
been  taken,  waa  allowed  to  be  amended  by 
adding  the  tetJoium.  M^htyrt  v.  Rowan^  3 
J.  R«144. 

77.  If  an  acdon  of  iabe  impriaonment  be 
brought  ftar  t^ina  the  pkintiff  in  execution 
on  a  CO.  $a^  in  which  toe  coata  are,  by  mia- 
take, larger  than  thoae  acmally  awarded,  the 
Court  will  give  leave  to  amend  the  execudon ; 
and  the  papera  on  which  the  application  ia 
made  may  be  entitled  aa  in  the  auit  for  talae 
impriaonment  Hdmts  v.  IFittiaaw,  3  C.  R.98. 

78L  Varianoea  between  a  writ  of  vendilwm 
ixptaat  and  the  record,  were  allowed  to  be 
amended  twice,  each  time  after  the  plaintiff 
had  been  nonsuited  by  reaaon  of  auch  vari- 
Swfdam  v.  JITOMm,  C.  C.  59. 


X.  AiwIkUtkmeanamendiiUfUnuaihemade. 

79.  After  aigument  of  a  cauae  and  judg- 
ment therein,  and  the  term  ended,  it  ia  too 
late  to  move  to  amend.  JKSBpairick  v.  Rose, 
9J.R.7a   &  P.  Curriev.  lUnry,  3  3.  n.  140. 

80.  The  Court  will  allow  a  auggeation  of 
the  death  of  one  of  the  defbndanta,  pending 
the  original  action,  to  be  entered  after  a  writ 
of  error  haa  been  brought.  HamiUon  v.  Hoi- 
crai\  1  J.  C.  29.  &  a  C.  a  61.  S.  P.  Dn- 
won  i  V.  Cbrpefifer,  2  J.  R.  181 
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81.  The  Court,  where  ennor  ia  broaght,raa]r 
make  auch  amendmenta  aa  might  have  been 
made  by  the  Court  bek>w,  PtoMt  v.  JMbi^^fon, 
7  J.  R.  468.    Cktdlum  v.  TiUotmin,  4  J.  R. 

499. 

83l  In  error  from  a  Court  of  Common 
Pleaa,  the  Supreme  Court  allowed  the  de« 
ftiodant  in  ^rror  to  amend  hie  declaration,  on 
paying  hia  coata,  in  the  Court  below,  aubae- 
quent to  the  declaration,  by  averring  that  the 
plaintiflb  in  error  were  partnen^&c  Ptam 
V.  Jtfflfmm,  7  J.  R.  468. 

83.  After  an  aaaigoment  of  erron,  it  ia  toa 
late  to  move  that  the  return  to  a  writ  of  error 
be  amended.  Dumtmd  v.  Carpwiar^  3  4.  R. 
141. 

Amending  interrogatoriea  en  an  attach- 
ment,   Su  Attachjieiit  II. 

Amending  casea.    Set  PaACTica. 

Amending  certiorari  and  return,  &e  Caa- 
TioaARi  TO  A  JusTica'a  Court  IV. 


•APPRENTICE.        [•49  J 

L  An  infimt  cannot  be  bound  an  appren- 
tice, unleaa  he  ia  party  to,  and  executea,  the 
deed  or  indenture.  Afotter  of  JltDoufU$j  8 
J.R.328. 

2.  If  the  father  haa  executed  the  indenture,' 
ha  ia  bound  by  it,  although  Um  infimt  ia  not ; 
and  it  ia  for  the  infimt  alone  to  take  advantage 
of  hia  not  being  a  party  to  the  deed.    J6tdL 

a  Where  an  iniant,  not  party  to  the  inden- 
ture, waa  brought  up  on  ndheae  coryma,  the 
Court  refiiaed  to  order  him  to  be  dehvered  to 
the  fiither,  there  being  no  evidence  of  reatraint 
on  the  part  of  the  maater,  but  gave  the  iniaDC 
leave  to  ao  where  he  pleaaed.    Rid, 

4.  If,  m  an  indenture  of  apprenticeahip,  it 
be  atated,  that  the  apprentice  binda  bimaelf 
with  the  conaent  of  hia  father,  and  hia  latber 
actually  aiana  and  aeala  the  indenture  with  the 
aun,  though  the  father  ia  not  named  ia  tlie  in- 
denture aa  a  pertv,  yet  he  ia  bound  for  the  aon, 
and  ia  reafionaible  to  the  maater,  ia  caae  the 
apprentice  leavea  hia  aervice  beft>re  the  expi- 
ration of  the  term  fixed  by  the  indenture. 
Meadv.  BiUingiy  10  J.  R.  99. 

5.  Where  an  apprei:tice  ia  emoloyed  by  a 
third  person,  without  the  knowleage  or  con- 
aent of  hia  master,  the  maater  ia  entitled  to  all 
hia  eaminga,  whether  the  peraon  who  employ- 
ed him  did,  or  did  not  know  that  he  waa  an 
apprentice.    James  v.  Le  Roy,  6  J.  R.  274. 

6.  But,  in  tlie  case  of  a  hired  aervant,  the 
employer  inuat  have  notice  of  hia  being  the 
servant  of  another,  to  make  him  answerable. 
Ihid. 

7.  Where  an  apprentice  ran  away  from  hia 
master,  and  entered  on  board  of  a  sbif),  and 
signed  articles,  by  which  he  engaged  to  )ier- 
form  the  whole  voyaae,  and  to  forfeit  hia 
wages  ia  case  of  desertion  or  embezzlement ; 
and,  during  the  vovage,  he  deserted,  having 
been  guilty  of  embezzlement ;  held,  that  the 
master  was  entitled  to  recover  bis  whole  eam- 
uigs  from  the  ship  ownera,  during  the  time  ha 
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was  on  board,  without  any  deduction  for  wages 
advanced  to  the  apprentice,  though  neither  the 
owners  nor  captain  knew  that  he  was  an  ap* 
pfentice.  ""BritL 

8.  The  discharge  of  an  apprentice,  by  an 
order  of  three  justices,  does  not  auect  the 
validity  of  the  indentures,  so  as  to  prevent  the 
master  fitMn  setting  them  up  as  a  defence,  in 
an  action  against  him,  to  recover  the  value  of 
the  services  of  the  apprentice.  Sehermerhom 
r.  HuU,  13  J.  R.  370. 

9.  Where  a  person  is  relieved,  by  his  own 
applieation,  by  an  overseer  of  the  poor,  with- 
out a  previous  order  for  that  purpose,  it  is 
sufficient  to  authorize  the  overseers  to  bind 
out  the  children  of  such  person,  aa  poor  ap- 
prentices; the  want  of  an  order  coming  m 
question  only  in  a  settlement  of  the  overseer^s 
accounts,  and  does  not  invalidate  the  inden- 
ture of  apprenticeship,  so  as  to  prevent  tiio 
mdister  from  using  it  as  a  matter  of  defence. 
Ibid, 

10.  Where  an  indenture  of  apprenticeship, 
in  the  introductory  part,  stated,  that  A.,  by  and 
with  the  consent  of  B.,  his  guardian,  had 
bound  himself  apprentice  to  C,  and  afler 
stating  the  respective  obligations  and  duties 

of  the  master  and  apprentice,  coo- 
[  *50  ]  eluded,  ^  In  witness,  the  *said  parties 

-have  hereunto  set  their  hands  and 
aeals;**  and  the  indenture  was  signed  and 
sealed  by  A.,  B.,  and  C;  hdd^  tliat  B.,  the 
guardian,  was  not  liable  to  an  action  of  cove- 
nant by  C.,  the  master,  for  a  breach  of  the  in- 
denture, on  the  part  of  the  apprentice,  as  it 
contained  no  covenant  on  his  part,  and  it  was 
apparent  that  B.  became  a  party  merely  to 
render  the  binding  valid  under  the  statute, 
(Sets.  24.  c.  11.  s.  2.)  which  requires  the  as- 
sent of  the  guardian  to  be  expressed  in  the 
indenture,  and  signified  by  his  sealing  and 
agning  the  same,    ^kky  v.  Hotkina^  14  J.  R. 

II  Though  an  indenture  of  apprenticeship 
is  not  assignable,  or  transniissihle,  yet  the  as- 
signment, as  between  the  old  and  new  master, 
would  be  valid  as  a  covenant  for  the  services 
of  the  apprentice ;  and  if  the  apprentice  con- 
tinued to  serve  his  new  master,  tliere  would 
be  no  failure  of  the  consideration  of  the  as- 
■igtunent.   Nickerscn  v.  Howard^  19  J.  R.  113. 


ARREST. 

1.  The  delivery  to  the  sheriiT  of  a  eo.  so. 
against  a  prisoner  in  his  custody,  who  had 
been  admitted  to  the  limits,  is  nox^  ip»o  facto  et 
eo  tiwtonti,  an  arrest  so  as  to  place  the  defend- 
ant in  custody  on  the  execution,  and  render 
the  sheriff  liable  for  an  escape.  Tracy  v. 
ffkippU,  8  J.  R.  379. 

2.  An  arrest  may  be  made  on  the  return 
day  of  a  writ.  Adamt  v.  Dreeman^  9  J.  R.  117. 

3.  Where  a  writ  was  served  on  Sunday^  and 
the  sheriff  returned  cepi  corpusj  on  which  the 
plaintiff  proceeded,  and  obtained  judgment, 
by  default,  and  execution;  the  Court  ordered 

'  96 


all  the  proceedings  to  be  set  aside,  *with 
on  condition  that  no  action  should  be  brongiit 
against  the  sheriff  for  a  false  imprisoDment. 
Bob  V.  Mqffat,  3  J.  R.  257. 

4.  Where  a  person  lets  out  part  of  his 
house,  and  reserv^  for  himself  and  occupies 
an  inner  room,  and,  the  outer  door  being  open, 
an  officer  enters  to  execute  civil  process ;  he 
is  justified  in  breaking  open  the  inner  door  in 
order  to  arrest  the  party.  fftlUama  v.  Spencer^ 
5  J.  R.  352. 

'  5.  Where  the  front  door  of  the  defendant^ 
house  was  generally  kept  fastened,  and  the 
usual  entrance  was  through  the  back  door, 
and  the  sheriff,  having  entered  by  the  back 
door,  while  it  was  open,  in  the  night,  broke 
open  the  door  of  an  inner  room  in  which  the 
defendant  was  with  his  famiW,  and  arrested 
him,  the  arrest  was  hM  lawful  Hubbard  v. 
Macki  17  J.  R.  127. 

6.  A  private  person  cannot,  of  his  own  au- 
tliority,  arrest  a  penon  who  has  been  en^g«d 
in  an  affray,  or  breach  of  the  peace.  PhiUips 
V.  7Vua,llJ.R.486. 

7.  But  during  the  affray,  any  person 

may,   without   a   warrant    from  *a  [  *S\ } 
magistrate,  restrain  any  of  the  offend- 
ers, in  order  to  preserve  the  peace.      Per 
PlaU^J.    Pnd. 

8.  All  persons  whatever,  who  are  present 
when  a  telony  is  committed  or  a  dangerous 
wound  given,*  are  bound  to  apprehend  the 
offender.    PerP(atf,J.    Ibid. 


ARREST  OF  SHIPS  OR  VESSELS. 

(See  Stat.  Seas.  22.  c.  1.  1  N.  R.  L.  130.  Sess. 

4a  c.  60.) 

1.  If,  under  the  act  authori2ing  the  arrest 
of  shifis,  (Sess.  22.  c  1.  1  N.  R.  L  130.)  the 
residence  of  the  owner  be  put  in  issue,  and 
foimd  against  him,  it  cannot  be  urged,  for 
error,  that  the  declaration  did  not  aver  the 
owner  to  be  a  non-residenL  Murray  v.  FUz-* 
pairickj  3  C.  R.  38. 

2.  Under  the  same  act,  the  plaintiff  may 
recover  beyond  the*  amount  of  his  bills,  an- 
nexed to  his  declaration,  if  the  sum  l>e  within 
the  damages  laid ;  and  costs  may  also  be  re- 
covered.   Ibid, 

3.  The  costs  are  a  lien  upon  the  vessel ;  but 
the  manner  in  which  Oie  judgment  is  to  be 
carried  into  effect  must  be  determined  by  the 
Court  below.   Ibid, 

4.  Under  the  act,  (Sess.  22.  c.  1.)  and  the 
act  in  amendment  tnereof,  (Sess.  40.  c.  60.) 
the  Ken  on  the  vessel  ceases  (1)  when  she  has 
left  the  state ;  (2j  when,  after  being  arrested, 
the  owners  give  bonds  with  sureties,  &c. ;  and 
(3)  when,  i^er  being  arrested,  no  security  is 
given,  but  the  vessel  is  removed  to  another 
port  or  place  in  the  state,  for  more  than 
twelve  davs  after  the  arrest  Dtmson  v. 
Schooner  Apptdwrna^  20  J.  R.  194. 

5.  The  prmfi3o  in  the  act  (Sess.  40.  c.  60.) 
does  not  appiv  to  a  case,  where  the  vessel  was 
removed,  and  continued  absent  fioni  the  port 
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or  place  where  die  supplies  and  materials 
were  furnished,  more  than  twelve  days  before 
the  arrest.    IbuL 

6.  Tb'^se  statutes  extend  only  to  ships  or 
Teasels  navigating  the  ocean,  or,  at  nioet,  to 
such  as  sail  coastwise,  from  port  to  port.  A 
ferry-boat  plying  across  a  river,  as,  from  the 
city  of  JVeir-ym  to  the  opposite  shore  of 
Jenof,  is  not  liable  to  attachment,  under  these 
Matutes.  Birkbeek  T.  Hoboken  Hone  Fcrnh 
ANrfs,  17  J.  R.  54. 


[•5a] 


•ARSON. 


1.  Setting  fire  to  a  dwelling-house,  inhab- 
ited at  the  time,  bv  which  a  part  only  of  the 
bouse  is  consumed,  is  anofif  within  the  fint 
section  of  the  act,  (Sess.  96.  c.  29.)  and  pun- 
ishable with  death.     The  PunOt  v.  ButUr^  16 

2.  Setting  fire  to  a  jail  by  a  prisoner,  mere- 
ly for  the  purpose  of  effecting  his  escape,  is 
not  armm.    People  y.  CotUndj  18  J.  R.  115. 

3.  Nor  is  it  a  to2/W  bunwng  of  an  inhabited 
iisdUng-houM^  ^vithin  the  meaning  of  the  first 
sectioD  of  the  statute,  declaring  the  punish- 
ment of  crimes,  (Sess.  36.  c.  20.)  though  the 
jail  is  to  be  deemed  an  inhabited  dwelling- 
house,  within  the  statute.    IbitL 


ASSAULT  AND  BATTERY. 

1.  It  is  no  justification,  that  the  defendant 
daimed  title  to  the  land  on  which  the  assault 
was  committed,  and  of  which  the  plaintiff 
had  peaceable  possessioui  and  entered  and 
ased  such  force  as  was  neoessanr  to  expel 
the  plaintjfC  IfyxU  y.  Wood,  3  J.  R. 
239. 

2.  On  an  indictment  for  an  assault  and  bat- 
tery, the  trial  will  not  be  stayed,  because  a 
civil  suit  la  pending,  to  recover  damages  for 
the  same  assault  and  battery,  though,  t^  teems, 
juditroent,  after  conviction,  may  be  stayed  un- 
til the  decision  of  the  civil  suit.  Tht  Pmplt 
V.  The  Judges  of  Gtnusee^  13  J.  R.  85. 

See     TaEspASS.       Falsb    iMpaisoivifKifT. 
PiXADiRo.    Costs. 


ASSIGNMENT. 

L  What  iM  auignablt^  and  fkt  effect  qf  anoB^ 

ttgnnentf 
II.  How  far  fh/t  indereA  ^  an  at^gnu  wiU  he 

pnieeUd  at  law, 

L  What  it  OMtignahU^  and  the  ^ed  i^f  on  ot- 

S^glMICflti 

1  Bfeie  ekoiei  in  aeUon  cannot  be  assigned 
at  common  law.  QreenbM  ▼.  Jfileockty  2  J. 
R.1. 

2.  If  a  grantor^  at  the  time  of  executing  a 


conveyance,  be  not  seised,  the  covenant  of 
seisin  is  brt^en  immediately,  and  the  deed  be- 
comes a  mere  chose  in  odioii,  which  the  gran- 
tee cannot  assign.    Ibid, 

3.  If  A.  receive  iVom  B.  an  order 

on  his  agent,  to  pay  A .  a  certain  *sum,  [  •58  ] 
out  of  such  debts  of  B.  as  shall  come 
into  the  hands  of  the  agent,  the  order,  and  the 
acceptance  of  it,  fix  the  fund  irrevocably,  and 
is  an  assignment  of  the  debts  to  such  extent  m 
shall  be  necessary  to  satisfy  the  order.  Pey» 
Um  V.  HaUet,  1  C.  R  36a  &  P.  AT jtfenofsy 
V.  Ferrersj  3  J.  R  71.  [In  the  finC  case,  the 
order  was  not  accepted,  and  the  question  arose 
as  to  the  competency  of  the  peison  holdtiig  the 
order  to  be  a  witness ;  and  though  the  Court 
decided,  that  he  had  such  an  interest  as  ren- 
dered him  incompetent,  yet  Zisisu,  Ch.  J.,  was 
of  opinion,  that  as  the  order  had  never  been 
accepted,  nor  the  fund  out  of  which  it  was  to 
be  paid  come  into  the  bands  of  the  witaess, 
he  had  no  interf>8t  in  it ;  and  Van  J^ees,  J.,  hi 
M^Menomy  v.  Ferrere,  refers  to  the  case  of  P^' 
Um  V.  Hallet,  for  the  principle  as  above  statecL] 

4.  A  person  assigns  all  his  interest  in  a  crop 
growing  on  the  land  of  C. :  this  is  a  romplete 
sale  or  transfer  of  the  property,  and  anv  action 
brought  by  the  assignee  must  be  in  his  own 
name.    Carter  v.  Jarvie,  9  J.  R  143^ 

5.  The  assiffnee  of  a  ehoee  m  adioii^^  takea  it 
subject  to  all  the  equity  which  existed  between 
the  original  parties.  Chatnbedain  v.  Oarham, 
20  J.  R 144.  BankofMagaraw.M'Oraeken, 
18J.R493.  JFWiikm  V.  ^aslmi,  d  C.  R  360 
.^fuf  See  Chastceet  VI.  ^teignment 

6.  A  note,  endorsed  after  it  has  become  due, 
cannot  be  set  o6^  in  an  action  brought  by  the 
assignee  of  the  maker,  against  the  endoner. 
Jinderson  v.  Van  Men,  12  J.  R  34dL 

7  Where  A.  delivers  to  R  a  note,  to  reeeive 
the  amount,  and  apply  it  to  the  payment  of  a 
note  from  A.  to  B.,  this  is  an  equitable  asn^* 
ment  of  the  note,  and  vests  an  autbonty 
coupled  with  an  iuterest  in  B.,  and  R  will  not, 
therefore,  be  guilty  of  a  convernon,by  refusing 
to  redeliver  the  note  to  A.  Canfldd  v.  Manga 
12  J.  R.  346. 

8.  An  obli^tion  or  covenant  m^  be  as- 
signed by  writing,  not  undw  seal  Dawson  v. 
CUes,  16  J.  R  51. 

9.  The  assignment  of  a  chose  in  action  wssd. 
not  be  by  writing  vnder  seat :  a  deliverv  of  it, 
for  a  valuable  consideration,  is  sufficient. 
Prescott  V.  HuU,  17  J.  R  384.  &  P.  Briggo 
V.  Z>orr,  19  J.  R..95, 

IQ.  A  judgment  mav  be  assigned  by  parol, 
or  writing  without  seal.  Ford  v.  iStuorf,  19  J 
RS42. 

IL  How  far  (he  interest  of  an  assignee  tsilf  le 
protected  at  taw. 

11.  Courts  of  kw  will  take  notice  of^  and 
protect,  the  rights  of  assignees  against  all  per- 
sons having  either  express  or  implied  notice  of 
the  trust  or  assignment  of  tkises  in  adMn. 
/oJbMon  V.  Btood^^oodyl  J.  C»  S\.  WardeU  r. 
j&ien,2J.C.12].  &  P.  F^^ecUcnv.  Graves 
4J.R40a  MOdttd  y.  siarw,^hlSL^a&. 
Anderstmy.  Fanwden^lS  J.  R.d4a  Briggi  ▼ 
Dorr,  19  J.  R  95. 
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m  k  ipeciil  notice  need  'not  be  shown ; 
but  it  m  enoagb  if  the  perty  haseuch  a  k  if  owl- 
edge  offiidtB  and  circumstances,  as  is  sufficient 
to  tint  him  on  inquiry.    Andemn  ▼.  Fern  w^fen, 

12  J.  R.  a4a 

19L  The  assignor  of  a  eftoM  tri  ttdibn 
[  *54  ]  cannot  defeat  a  suit  brought  *in  his 
name  by  his  assignee,  by  a  release  to 
the  defendant  who  has  notice  of  the  assign- 
meut  ArukeM  r.  B^edfcer,  1  J.  C.  411.  S. 
F.Haywumdr.  S^dre,  11  J.  R.  47. 

14.  And,  to  a  release  |)leaded,  the  phdntifT 
may  reply  the  assignment,  and  that  the  defend- 
ant had  noiioe  of  it    Ibid. 

15.  8a»  to  a  plea  0^  pigment  lAiX^idd  r. 
A9r^,3*J.lL«25. 

KL  Where  the  assignor  of  a  jnd|ment  en- 
ters up  aKdsfeeiidn  <m  the  reodrd,  alter  notice 
lo  tlie  defendant  of  the  assignment,  the  Couirt, 
tm  modon,  will  order  the  entry  of  satisfection 
lo  be  vacated.  WwdeU  r.  Edeh,  S  J.  C.  121. 
1858.    S.  C 1  J.  R.  531.  note.    S.  C.  C.  C.  137. 

17.  Af  a  stockholder  in  an  insurance  com- 
)iat^,  assigns  his  stock  to  B. ;  the  company  are 
pi^ees  of  notes  made  by  A.,  one  of  which  be- 
came due  befere  the  company  had  notice  of 
the  assignment ;  keH  that  the  eompany  might 
apf>iy  the  dividends,  accruing  on  the  stock  of 
A.,  until  aueh  time  as  A.  was  entided  to  have 
a  tmneifer  made  to  him,  id  the  payment  of  that 
note,  but  eould  not  retain  for  notes  felling  due 
ai^ernbtice  of  the  asri^nsent  BitUi  v.  jVhr- 
YnHt  humranee  CbtRpot^,^  1.  €.  S38. 

'i8.  A.  gave  B.  a  i^eceipi  fer  lumber,  lo  a 
certain  amount,  which  Was  to  be  aopropriated 
to  the  payment  of  a  diebt  lirom  B.  to  A. ;  B. ' 
aAerwarite  assigned  the  receipt  to  C,  who 
gave  A.  notice  of  the  assignment,  and  brought 
nil  action,  fer  goods  sold  ind  delivered,  against , 
A. ,  In  the  name  of  B. ;  although,  in  this  case, 
the  receipt  Wte  not,  in  the  firat  instance,  as- 
signable, fay  reason  of  its  appropriation  to  a 
S)ieci1ic  purpose,  yet,  as  the  defendant  had  put 
it  Oiit  of  his  own  power  to  apply  the  amount  to 
tlmt  purpose,  and,  as  the  fHuties  liad  altered 
the  appropriation,  hiH  that  ah  action  would 
lie  for  the  benefit  of  the  assignees,  which  could 
not  be  defeated  by  a  setdement  between  the 
plaintiff  and  defendant,  after  notice  to  the  lat- 
ter.   EdsY.FUehyShR.ldO. 

10.  Direct  and  peiitive  notice  of  the  asrign*- 
mentof  an  instrument,  or  something  equiva- 
lent, is  necessity,  in  order  to  charge  the  de- 
'feMant  Widi  a  fnindulentpayment  to  the  plafai- 
tiff.    Mq^w.Mm^9f.iLei. 

9QL  The  plalntill^  holdinff  a  note,  not  neffo- 
tidble^  or  dne^bHl,  of  the  defendant,  aasigned  it 
lo  A^  by  merely  endorsinff  it  in  blank;  A. 
^called  on  the  defendant,  and  demanded  pay- 
*ment ;  ikeld^  that  this  was  not  sufficient  notice^ 
but  tiiat  he  ought  lo  have  produced  the  note, 
^a»H  w6bM  explieldy  his  interest    Bid. 

HI .  Where  a  covenant  is  Assigned,  notice  of 
4he  breach  fe6ni  the  aisaignee  is  sufficient  to  sup- 
port to  takm.  Toh  Fkdiim  v.  Gmoes,4  J.K. 

99.  A  bidttd,  executed  by  the  pbdntifl^  and 
aasigned  to  the  defendant  tnr  the  obiigee,  bfr* 
fere  the  commencement  of  the  action,  may  be 
aet  offi    ^r\rttie  V.  Be6ee,  8  i.  R.  159.    A  P. 

IB 


Afymoftd  V.  Sgiimie,  11  J.  Ri.  48.  [Sm  ITafce^. 
Tinkier,  16  East,  Sai 

33.  A.  conveyed  land  to  B. ,  widi  covenant 
of  seism,  and  B.  conveyed  to  C.  fer  a  valuable 
consideration ;  it  was  afterwards  discovered 
that  A.  Was  never  seised,  and  so  the  coven&m 
was  broken  ;  and  B.,  to  reimburse  C.  fer  tfan 
money  that  he  had  piaid,  Sgreed  that  he 
^^should  have  tlie  benefit  of  the  cove-  [  *55  ] 
nant,  and  ezectited  and  defivered  to 

him  a  letter  of  attorney  to  sue  A.  in  his  name ; 
the  letter  of  attorney  was  hdd  equivalent  to  a 
fermal  assignmentof  the  covenant^and  that  a  re- 
lease fifom  U.  to  A.,  who  had  notice  of  the  aa»gn- 
ment,  was  void.  12(iijfinonrfv.<SS7Utre,ll  J.R.47. 

34.  Where  an  action  is  brought  in  the  narae 
of  an  assignor,  by  the  assignee,  or  a  person 
benefidally  interested,  the  'defendant  i»mioc 
avail  himself  of  the  plaihtifiTs  want  of  interest, 
or  that  some  other  person  than  the  ode  fer 
wiiose  benefit  the  suit  is  brought,  is  the  party 
beneficially  interested.  Raymond  v.  Jbftnsoit, 
1]  J.  R.  488. 

35.  The  assignee  of  a  bond  may  maintain 
trover  fer  it,  in  bis  own  name^  against  the 
obligor,  who  has  got  k  into  his  poSs^rion,  and 
converted  iL    Clowes  v.  Hmdey,  13  J.  R,  4B4. 

2fk  And  such  bond  being  conditioned  lor 
the  conveyance  of  a  certain  lot  of  land  bj  this 
obligor  io  the  obligee  and  his  assigns,  if  it  ap- 
pears that  the  obKgee  or  the  plalntifiT  has  donn 
every  thing  requisite,  on  his  part,  to  entitle  him 
to  a  conveyance,  the  4atnttges  which  he  will 
be  entitled  to  recover,  will  Se  the  vahie  oj'the 
land  which  wte  to  be  conveyed.   -Atrf.  - 

37.  Where  an  assignee  recovers  judgment 
In  the  name  of  his  assuror,  and  takes  oat  a  en* 
^o. ,  giving  the  sHerifiT  notice  of  his  equitable 
interest ;  and  the  sheriff,  having  arrested  'the 
defendant,  sufiTers  him  to  eecape,  the  aasiniee 
may  maintain  an  action  against  the  sheriff,  in 
the  name  of  the  assignor,  which  die  shenfiT 
cannot  defeat,  by  takmg  a  release  ftt>m  the 
liominal  pfadntiif.  Meartin  v.  /ftudto ,  15  J.R.  405. 

38.  Where  an  obligation,  or  covenant  fin"  the 
payment  of  money,  having  lieen  assigned,  and 
notice  tiiereof  given  to  the  obligor  or  covenant- 
or, an  action  is  brought  by  the  assignee,  in  tbe 
imnie  of  the  assignor,  upon  the  obligation  or 
covenant,  to  which  tlie  defendant  pleads  a  fer- 
mer  recovery  and  satis&ction,  the  nbintifiTmsiy 
reply  the  assignment,  and  notice  tnereof  to  the 
defi»dant,  and  notice  to  him,  that  the  ferroer 
action  was  not  prosecuted  by  die  authority,  nor 
fer  the  benefit  of  the  assignee.  JDotssofi  t. 
Cdfef,  16  J.  R«  5L 

39.  A  piaintifiT-who  hidasslgned  hismterest 
in  a  eftoM  in  oidtumy  befere  suit,  cannot  be  a  wit- 
ness fer  the  defendhittL  «s  to  his  denuinds,  so  te 
to  impair  tlie  rights  of  the  assignee.    JVeor  v. 

SuJ^u^uTf  UL  CHANCBat  vl.  JUtigHmiad^ 
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T.  )F%m  on  *M^  ^  dffttslptfd  tsQT  Ke. 


II.  Whid  esnsufefgfipfi  isig  singorf  an  asrtirtp* 
9^t  (a)  Bai^'fs  Hfit^mtatd,  ir  « 
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m  lo§$lothepUtmtiff;  (b)  FMearaneeqf 
ml;  (c)  S^hmmnon  to  arbUrahon;  (d)  Mu- 
hulpfomim»;  (e)  Prior  e^ruiifaA/e  or  mor- 
al oM^lpafiim ;  (f )  wteiMfipnl  tiriU  not  lif 
irattoitf  «  cofifUKntfioii,  or  on  a  grattit- 
Um»  wukrtakmg^  unlet*  the  party  e$Uer 
on  the  perfarnumce;  {g)  Or  on  a  p»t 
tmuiderahonf  toiUund  a  requetL 

ni.  AanmptU  on  on  expvvM  promtve. 

IV.^tevaipnt^  on  on  iiii|tl»eif  ;>roinue,  onrf  fA« 
^fenera<fn<&&italMtatftimpMC;  ^«)  XF^k«n 
4i/aH^  fluw  reeover  on  the  implted  ptom" 
iee^  noMUuiandm^  an  expSresi  agree- 
meMt;  (b)  Money  j^id;  (c)  GoodeaM; 
rd)  ITorfc  and  Mor ;  (e)  AeewaA  tHakd  ; 
(f )  JffiMMy  Aorf  «nif  rtcnped, 

L  fflken  im  ocfion  ^^Z*  ocmii^pffd  toiff  lis. 

1.  A  protnioe  by  A.  to  B*,  ibr  the  benefit  of 
C  t  will  enable  C.  to  mwntain  an  action  against 
A.  Sdutntrhmn  t.  Vanderheydeny  1  J.  R.  199. 
&  P.  JTeilon  V.  BoHUr,  12  J.  R.  27a  [&  P. 
3  J.  €.  R.  239.— 7  J.  C.  JL  57.] 

2.  Akbougfa,  in  some  cases,  an  action  niay 
be  mniDfeuBed  on  a  promise^  tbe  eoasklemtioii 
of  wtiich  moves  from  a  third  peraon,  by  the 
party  in  whose  iaror  the  promise  is  made; 
yeCy  when  neitfaer  the  consideration  mov«» 
nom  the  jplaintifi^  nor  the  pronuae  is  made  to 
hiniy  Dorror  his  benefit,  an  action  cannot  be 
maaiuaiQed.  Shear  v.  Oaeneen  of  HUMaUj 
13J.  R.4ML 

3l  If  a  noMry,  to  whom  a  note  is  ghrento 
drmatid  payment  and  protect,  promiw  to  the 
bolder  to  give  notice  to  the  endorsers,  so  as  to 
enable  him  to  recover  his  money,  and  the  no* 
tary  givea  notice  to  the  second  endorser,  but  not 
the  SxeXj  and  the  holder  afterwards  recovers  the 
fiiil  amount  fimn  the  second  endorser,  the  no- 
luy  is  not  liable  on  ^at  promise  to  the  second 
tailorser,  for  not  having  given  notice  to  the 
fiiat  endomer.    Morgan  v.  Van  htgen^  2  J.  R. 

4.  If  a  plaintiff  in  a  snit,  having,  for  a  valu- 
aMe  eonoderation,  promised  the  defendant  to 
diseontimie  the  suit,  should,  notwithstanding, 
ptoceed,  and  obtain  judgment  against  the  de- 
foodant,  tlie  htter  may  maintain  an  action  for 
tbe  breach  of  the  promise.  CMw^CSuiiu^B 
J.R.47Q. 

5c  And  die  action  is  snsMunaMe,  not  on  the 
graund  that  the  amottm  of  a  judgment  for 
mooev  not  doe,  or  whi^h  had  been  uncon- 
acieofioasly  reeovered,  can  be  recovered  back, 
but  for  tbe  breach  of  an  'agreement,  which 
breach  would  lie  the  same,  even  if  the  fitrmer 
recovery  had'  been  finr  'a  jtist  debt.    IMdL 

61  If  one  party  doea  trot  accede  to  a  promise 
as  made,  the  otNnr  party  is  not  bound  by  it. 
IWOe  V.  Loee,  7  J.  Rr470. 

^.  So.  if  a  deputy  ■heiiflr  promise 
[  ^8t}  <o  P>r  ™^  nncaint  of  a  judgment 
eotieeted  by  him,  bdtnot  the  costs  of 
cnt^ri^  a  ndtf  for  an  ifttachment,  hut  the  plain- 
tiir  woTnoi  accept  the  one  without  the  oth^, 
the  ddbndanc  is  not  bottiid.    JUdL 

&  Athm^^  la  the  proper  fimn  of  action, 
mitre  tber^  ka  wsManr,  express  or  implied, 
lb  thtf  aile  of  ch«tt«li^  for  a  breach  of  the  con- 


tract   Exeeuhn  of  Evertion  r,  MSktf  6  J.  R. 
138.     * 

9.  It  will  not  lie  aaainst  a  governor  of  this 
state,  in  the  name  of  the  people,  to  recover 
back  any  part  of  money  received  by  him,  under 
acts  of  the  legislature,  to  defifav  the  incidental 
charges  arising  in  and  about  aaministerinff  the 
government  of  the  state;  for,  what  shall  be 
deemed  incidental  charges  not  being  defined 
by  law,  they  must  necessarily  be  left  to  the  dis* 
cretion  of  the  executive,  under  tbe  control  only 
of  ^  legislature ;  and  the  proprieQr  of  the  ex* 
penditures  is  not  a  subject  or  judicial  cogni> 
zance.    7%e  People  v.  JUem,  7  J.  R.  73. 

10.  It  lies  against  a  sheriff  fot  the  amount 
of  goods  sold  by  him  under  an  execution, 
though  the  purcliaser,  to  whom  the  goods  are 
delivered,  refuse  to  pay  for  ttiem.  l>enlon  v; 
LivingstoHj  9  J.  R.  96. 

11.  1^  at  the  fequetft  of  &,  A.  sends  the 
goods  of  B.  to  the  i^nt  of  A.  to  be  sok),  and 
me  agent  s^lls  them  on  a  credit  to  a  person 
who  becomes  insolvent  befiire  the  day  of  pay- 
ment, A.  is  not  liable  for  the  amount.  witer> 
anderx.  FMt,  12  J.  R.  2ia  See  Herring  v. 
/KDvin,  5'J.  R«  o99L 

12.  hdddtatua  aeaun^peii  lies  by  the  holder 
of  a  note  payable  to  bearer,  or  bv  the  endorser 
of  a  note,  amnst'the  maker.  Aereer.  Or^» 
12J.R.90. 

13.  Where,  on  aanbrnisslon  to  arbitralioiiy 
the  partiea  mutuaUy  executed  promissoiy  notes 
to  each  other,  as  securitv  for  the  payment  of 
the  sum  which  might  be  awarded ;  and  the 
florbitrstors,  having  awarded  in  ftvor  of  A.,  d^ 
livered  to  him  the  note  of  B.,  the  other  party, 
and  B.  endorsed  ttie  note  to-C,  who  compelled 
B.  to  pav  the  amount,  and  he  brought  an  ac* 
tion  against  A.,  to  recover  baek  the  amoimt,  on 
the  ground  tbAt  the  award  was  vokl ;  kdd,  that 
B.  could  not  recover  against  A.  if  he  could 
have  hisisted  on  the  invalidity  of  the  note  as  a 
defence  to  the  action  of  C. ;  or,  if  such  defence 
was  then  inadmissible,  he  must  show  that  he 
couM  not  lunre  availed  himself  of  it,  by  aver- 
ring that  the  note  was  transferred  before  it  be- 
came due.    Bottey  v.  Button^  13  J.  R.  187. 

14.  Jeewnpni  ntm  on  an  implied  promme, 
against  a  corporation.  Dunn  v.  Rector  of  St. 
Jn^eu^s  ChurdLji  J.  R.  11&  &  P.  2>an. 
forth  V.  Seohetrie  JSaiwUte  OmpAW,  12  J.  R. 
231.  And  Me  10  J.  R.  ^4.  7  J.  R.  541.  7 
Cymdk,  299. 

15.  It  lies  to  recover  the  consideradon 
fnoney  for  hind  sold.  Shepkard  v.  LUUe^  14  J. 
R.  210.  &  P.  Per  T^iompson,  Ch.  J.  Fdie  Y. 
MjMnjJi  J.  R.  162.  S.T.  Bwsen  v. Bell, 20 
J.^  338L  And  the  acknowledgment  of  pay- 
ment contained  in  the  deed  is  not  conclusive 
evidence  to  defisat  the  action.  Shephard  v. 
JUtete,  14  J.  R.  210. 

la  It  lies  against  a  etockholder  of  a  tum- 
{rfke  company,  At  the  suit  of  the  company, 
on  his  promise,  in  WritiQff,  lo  pay  for  the 
shares  for  which  he  has  subseribed,  in  Inatal- 
ments,  notwithstanding  the  remddy 
**given  m  the  act,  to  exact,  hn  case  of  ['*58:] 
non-payment,  a  forfeiture  of  the  shares 
and  all  previous  paymenta.  Goehen  TSarmnka 
Cb8ipBnjfT.J9urtm,9J.R:2I7.    VnkMTVrnF 
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pike  C&Mpany  ▼.  JtnkinB,  1  C.  R.  381.    S.  C 
ICC.  E.8eC    See  post  II.  pL  3a. 

17.  A  person  becoming  a  stockholder  of  an 
iucorporated  company  by  signing  an  agree- 
ment, by  which  the  subscribers  promise  to  pay 
the  company  100  dollars  for  every  share  set 
opposite  to  th^ir  names,  in  such  manner  and 
proportion,  and  at  such  time  and  place,  as  shall 
lie  determined  by  the  trustees  of  the  company, 
is  liable,  in  an  action  of  asfumpsit  at  the  suit 
of  the  company,  for  the  instalments  directed 
by  its  trustees  to  be  paid.  Duteheaa  CoUon 
Manvfcuiary  v.  Dams^  14  J.  R.  5238. 

18.  Where  the  plaintiffs  had  entered  into 
an  agreement  under  seal,  to  perform  certain 
work  under  a  penalty,  and  were,  afterwards, 
released  from  the  agreement  by  the  defendant, 
bv  parol,  and  he  promised  the  plaintifis,  that 
if  they  would  go  on  and  complete  the  weds,  be 
would  pay  them  for  tlieir  labor  by  the  day ; 
h£H  that  88  the  plaintiflb  might  have  released 
themselves  from  the  agreement  by  incunring 
the  penalty,  there  was  a  sufficient  conddera- 
tion  to  support  the  promise  of  the  defendant, 
and  that  the  plaintiff  might  recover  on  the 
substituted  ag^ement  LaJtHmort  ▼.  Hanen^ 
14  J.  R.  330. 

19.  Where  an  ejectment  cause  was  referred 
by  consent  of  the  parties,  and  the  land  in  ques- 
tion surveyed ;  hetdt  that  the  patty  succeeding 
in  the  cause,  who  had  paid  the  expenses  at- 
tendinff  the  survey,  was  entitled  to  recover 
half  of  the  expenses  firom  the  opposite  party, 
there  beinc  some  evidence  of  an  agreement 
that  they  uiould  be  borne  equally,  and  such 
expenses  not  being  admissible  m  the  tax- 
ation of  costs.  £ow  V.  Frosnum,  15  J.  R. 
238. 

20.  Where  a  person  has,  at  the  request  of 
an  overseer  of  the  poor,  and  on  his  promise 
that  he  would  see  him  paid,  boarded  a  pauper, 
and  furnished  him  witn  necessaries,  he  may 
maintain  auumpaii  against  the  overseer,  a(- 
thouffh  no  order  had  ever  been  made  for  the 
relief  of  the  pauper.  JSng  v.  BvUer^  15  J,  R. 
281. 

21.  Auumpnt  does  not  lie  where  there  is  an 
f  <xpress  contract  under  seal,  or  a  debt  of  reoord, 
though  the  party  has  expressly  promised  to 
]ierform  such  contract,  or  to  pay  theiudgment 
Andrews  v.  Jlfon^gpomery,  19  J.  R.  162. 

22l  a  judgment  feirly  obtained  in  another 
state  is  conchisive  evidence  of  a  debt  j  a»- 
sua^psUf  therefore,  vrill  not  lie  on  such  a  judg- 
ment BntL  Contra.  HubbeU  v.  Couirey,  5 
J.  R.  132. 

23.  Assumpsit  will  not  lie  on  a  foreign  judg- 
ment in  ejectment  for  damages  in  costs,  in  me 
name  of  John  Doe^  a  nominal  plaintiff  Doe  v. 
Pefjfidd,  19  J.  R.  308. 

24.  Where  a  note,  made  in  renewal  of  a  for- 
mer note,  on  a  usurious  consideration,  was 
passed  by  the  defendant  to  the  plaintiff,  in  part 
payment  of  the  consideration  ror  tlie  sale  and 
conveyance  of  land,  and  the  plaintiff  foiled  to 
recover  on  the  note  on  the  ground  of  usury ; 
kddf  that  he  might  maintain  assumpsit  against 
the  defendant  on  the  original  contract;  the 
note  being  considered  as  a  nullity.  Skoart- 
wout  T.  Pcame^  19  J.  R.  294. 
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*25.  No  valid  contract  can  exist,  [  *59  ] 
nor  any  promise  arise,  by  impiication 
of  law,  from  any  transactions  daring  war,  be- 
tween  a  citizen  of  this  country  and  the  enemy, 
without  the  permission  of  the  government. 
Griswddv.  Waddmgitm,  in  error,  16  J.R.  438. 

26.  And  iC  after  the  war  has  ceased,  an  ac- 
tion is  brought  against  a  citizen  here,  upon  any 
contract  arising  out  of  such  illicit  intercourse, 
the  defendant  may  set  up  the  illegality  of  the 
transaction  as  a  defence.    Ibid. 

27.  Assumpsit  will  not, lie  on  an  illegal  c<hi- 
sideration ;  as,  if  one  reauests  another  to  do  an 
act  which  he  knows  at  tne  time  will  be  a  tres- 
pass, and  promises  to  indemnify  him.  Covets 
fry  V.  Barton,  17  I.  R.  142. 

28.  But  if  the  paitv  Who  does  the  ^ct,  at  the 
instance  of  another,  doep  not  know  at  the  time 
that  he  is  committing  a  trespass,  the  promisa 
to  indemnify  is  valid.    Ibid, 

29.  No  action  can  be  maintained  on  a  prom- 
issory note,  given  for  the  consideration  moneTt 
on  the  sale  of  a  sbve,  contrary  to  the  statute. 
Helm  V.  MUler,  17  J.  R.  296. 

XL  What  consideration  iM  support  an  aantrnp- 
siti  (a)  Benefit  to  ^  defendant,  or  a  third 
person,  or  trouhk  and  tneontwiitenee,  or  lass, 
to  the  pUdnHf;  (b)  IM^earanee  of  suA; 
(c)  Submission  to  arbHration;  (d)  Mduai 
promises;  (e)  Prior  equitable  or  monU  oilr- 
gaOon ;  (f)  Assumpsit  will  not  lie  udUiout  a 
eonsidaraiion,  or  on  a  gratuitous  undertakmg, 
unless  the  party  enter  on  the  performance; 
(%)  Or  on  a  pasi  consideration  witkout  a 
request. 

(a)  Benefit  to  the  defendant,  or  a  Oiird  person,  or 
trouble  and  inconoenience,  or  loss,  to  the 
jdaintiffi 

30.  An  bjury  to  one  piuty,  or  a  benefit  to 
another,  is  a  sufficient  consideration  for  a 
promise ;  and  it  is  not  necessarv,  that  the  act 
to  be  done  by  one  party  should  be  beneficial 
to  the  odier,  but  it  is  enough  if  it  be  detrimeD- 
tal  to  the  plaintiff,  or  deprive  him  of  a  rigltf 
which  he  before  possessed.  MSkr  y.  Dme, 
1  C.  R.  45.    Powell  v.  Brown,  3  J.  R.  lOa 

31.  That  the  plaintiff,  at  the  request  of  the 
defendant,  entered  into  the  land  of  A.,  which 
the  defendant  claimed  as  his  own,  is  a  suffi- 
cient conrideration  to  support  a  promise  from 
the  defendant  to  indemni^  the  plaintifil  Al- 
Udre  V.  OuUmd,  2  J.  a  52. 

32.  A.,  B.,  and  C,  were  the  joint  owners  of 
a  vessel  and  the  cargo,  then  on  a  distant  voyage, 
and  were  jointly  interested  in  the  earnings  and 
profits  of  the  vovage,  of  which  vessel  A.  was 
master,  who  died  during  tlie  voyage :  after  the 
dcttth  of  A.,  aQ  agreement  between  B.  and  Hy 
that  D.  should  receive  (him  B.  the  effects  of  A. 
in  the  vessel  and  her  earnings^  in  like  manner 
as  A.  wss  entitled  to  receive  them  aocotding 
to  the  agreement  among  die  owners ;  and  also 
B.  agreed  to  account  with  D.  for  the  vessel, 
her  earnings,  profits  and  losses,  in  like  man- 
ner as  he  Mfss  bound  to  do  to  A ;  in  consider- 
ation of  which,  D.  promised  to  pay  B.  any  de- 
mands which  he  bad  a^jainst  A.  at  the  time  of 
his  death,  or  against  his  share  in  the  veesel; 
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[•60]  *Mcf,  that  the  consideration  would 
•  not  mipport  the  promise ;  for,  unless 
the  accoQuts  were  liquidate<l,  and  a  halance 
fiKind  to  be  due  to  A.,  the  consideration  was 
not  for  the  benefit  of  D.,  and  there  was  nothing 
to  show  that  there  was  a  loss  or  trouble  to  B. 
Pmcdl  V.  Brmmij  3  J.  R.  100. 

SX  A  promise  by  one  person  to  do  an  act 
for  the  benefit  of  a  third,  is  a  good  considera* 
tioD  to  support  an  action,  Dy  the  person 
making  the  promise.  M3Ur  v.  Drakty  1  C.  R. 
45. 

34.  A  promise  by  a  constable  to  a  defend- 
ant, against  whom  be  has  an  execution  issued 
from  a  Justice's  Court,  that  if  the  defend- 
ant wiH  deliver  property  as  security,  he  will 
not  sell  it  under  tnirty  davs,  is  without  consid- 
eration and  void.  Goodtue  v.  Hohidgty  2  J.  R. 
19a 

35.  The  interest  acquired  by  subscribing  for 
shares  in  the  stock  of  an  incorporated  com- 
pany, is  a  good  consideration  to  support  an 
action  against  the  subscriber.  Union  7\im- 
pike  Compmf  v.  JenkinSy  1  ,C.  R.  381.  This 
case  was  afterwards  reveraed  in  the  Court  of 
Errora,  (1  C.  C.  E.  86.)  but  without  afiecting 
the  decision  on  this  point,  as  the  decision  in 
that  Court  appears  to  have  been  understood 
by  the  Supreme  Court,  in  Goshen  7\amikt 
Comwtnty  v.  Hwrtm,  9  J.  R.  217.  [Su  High' 
land  Turnpike  Company  v.  M*Ktany  11  J.  R. 
U8.  Dutchess  CotUm  Manu/aetory  v.  Dame,  14 
J.R. 238.  Sfie anie^jd.  16, 17.] 

36.  A  declaration  in  aeaumnsii  stated  a  prom- 
ise from  the  plaintifib  to  tne  defendant,  not 
to  require  the  payment  of  a  certain  note,  en- 
dorsed by  the  defendant  to  the  plaintifl^  in 
consideration  whereof  the  defendant  promis- 
ed the  plaintiffs,  to  indemnify  them  from  one 
third  of  all  loss  which  they  might  sustain  in 
consequence  of  their  endorsement  of  certain 
notes  for  a  third  person;  that  the  plaintifis 
bsd  never  required  payment  of  the  note,  and 
tliat  they  had  sustained  a  loss  to  a  certain 
amoimt ;  hMj  that  the  declaration  was  bad,  in 
not  staling  that  the  third  peiaon  was  insolvent ; 
otherwise  there  was  no  consideration  for  the 
defendant's  promise,  either  of  benefit  to  him- 
self^ or  of  loss  to  the  plaintiff;  besides,  the  in- 
solvency of  the  maker  must  be  averred,  be- 
caiase  the  firomise  of  the  maker  must  be  con- 
strued to  mean,  that  he  would  pay  one  third 
part  of  the  loss,  provided  it  could  not  be  re- 
covered of  the  maker  of  the  notes,  and  not 
merely,  that  the  defisndant  should  be  liable,  in 
tbe  first  instance,  for  one  third  of  the  loss. 
MyfTt  V.  Mont,  15  J.  R.  425. 

37.  Where  a  party  in  a  suit  becomes  entitled 
to  costs  from  the  opposite  party  who  (the  costs 
lie'mg  taxed)  promises  to  pay  the  bill,  tne  prom- 
ifse  is  founded  on  a  sufficient  consideration, 
ami  will  support  an  action.  Warner  v.  Boogt, 
15  J.  R.  233. 

38.  Mere  voluntary  labor  or  service,  with- 
out the  ptivity  or  consent  of  the  defendant, 
however  beneficisl  to  biro,  as  in  saving  his 
property  finom  destruction  by  ^re,  will  not 
support  an  oseweipsiL  Barlhohmew  v.  Jtuk^ 
jsfu  20  J.  R.  28.    Su5J.K.  272. 

31).  Payment  of  part  of  the  debt  by  the 


debtor,  is  not  a  consideration  wJiich  Will  sup- 
port a  promise  to  forbear  to  sue.  Pabodie  v. 
Kbv,  12  J.  R.  42& 

40.  Where,  a  constable  having  a  defendant 
in  execution,  A.  promised,  that  if  the  officer 
would  release  the  defendant,  he  would  pay 
the  amount  of  the  execution,,  if  he  failed  to 
redeliver  the  party  to  the  ofiicer  on  a  certain 
day,  and  the  constable  accordingly 
released  *him ;  hM,  that,  the  con-  [  *61  ] 
stable  having  no  authority  to  take 
security  for  the  redelivery  of  the  party,  the 
promise  was  void,  and  no  action  would  lie 
against  A.  on  the  promise.  iVheder  v.  BaSieyj 
13J.R.366. 

b)  Forbtaranct  qf  euit. 

41.  Fotpbearanee  to  sue  is  a  sufficient  con- 
sideration for  a  promise  to  pay  the  debt  of 
another.    EUing  v.  Vanderlyn,  4  J.  R.  237. 

42.  Forbearance,  generally,  is  a  sufficient 
consideration,  without  setting  forth  a  specific 
time ;  especially,  if  there  was,  in  fiict,  a  total 
forbearance  for  a  long  time.    IhiiL 

(c)  Submissum  to  arhiiraHon. 

43.  A  submission  to  ariiitration  is  a  good 
consideration  for  a  note  deposited  with  the  ar- 
bitretore  as  security  for  the  sum  to  be  award* 
edf  and  on  which  they  endorse  the  sum 
awarded,  to  be  paid  by  the  maker.  Shephard 
V.  Wairoue,  3  C.  R.  166. 

(d )  Mutuai  promises. 

44.  Mutual  promises  must  be  simultaneous. 
Uoingston  v.  Rogers,  1  C.  R.  583. 

45.  So,  if  it  be  stated,  that,  in  consideration 
of  the  plaintiff's  promise,  the  defendant,  q/ler- 
toards,  to  wit,  on  the  same  day,  promised,  tho 
promise  on  the  part  of  the  plaintiff  will  not 
ne  a  consideration,  although  laid  to  have  been 
made  at  the  request  of  the  defendant.    Ihid, 

46.  Where  the  promise  of  one  party  is  the 
consideration  of  the  promise  of  the  other,  the 
promises  must  be  concurrent  and  obligatory 
on  both  parties  at  the  same  time.  Tucker  v. 
Woods,  12  J.  R.  IdO.  &  P.  Keep  v.  Goodrieh^ 
12  J.  R.  397 ;  and  if  not  alleged  to  have  been 
made  concurrently,  it  is  ^od  ground  for  ar» 
resting  the  judgment.    IbvL 

47.  Two  persons  presenting  cloth  to  the 
judges  of  the  county,  in  order  to  obtain  the 
bounty  given  by  tbe  act,  (Sess.  31.  c.  186.  s,  2.) 
agree  that  the  one  who  shall  obtain  the  bounty 
shall  pay  hdf  of  it  to  the  other ;  the  promises 
are  mutual,  and  one  is  a  consideration  for  the 
other,  although  there  was  a  condition  annexed 
to  the  promise  of  one  of  the  parties,  and  the 
other  was  unconditional.  Briggs  v.  TiUotson^ 
8J.R.304. 

(e)  Prior  equitahle  or  moral  obligation. 

48.  The  debt  of  an  insolvent  or  bankrupt, 
is  due  in  conscience,  notwithstanding  his  dis- 
charge, and  therefore  the  old  debt  is  a  suffi- 
cient consideration  for  a  new  promise  to  pay 
it    SeotOon  v.  Eidord,  7  J.  R.  da 

49.  A  discharge  under  the  insolvent  act 
does  not  bar  a  previous  contract,  but  only  sua- 
pends  the  remedy ;  and  the  previous  r  onaid- 
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ention  k  mifficaeM  to  si]|iport  a  new  contmct 
Sk^ppey  ▼.  HtndtrmWf  14  J.  R.  178. 

50.  But  if  the  promise  were  con* 

[  *6i^  ]    ditioDal,ai^  thattlMd«feiidaot*wonld 

pa^,  frovuUd  he  etndd  do  ii  withni 

didrutmg  Aw  /amUifj  the  plaiDtiff  mtwt  show 

that  he  could  pay  wiriiout  distressiiig  hia  foot* 

Uy.  Semdim\.Ei$tord,7J.VL^ 

^       51.  If  a  peraon^  for  whose  benefit  a  note 

,    has  been  aaade^  but  who^  however,  is  not  a 

party  to  it,  pvoniso  to  pay  the  amoual  to  ibe 

'    Bolder,  the  prior  equitable  obligation  is  a  good 

eonsideratioD  to  support  the  a$sumpmt.  j&ir- 

mi  V.  Edm,  9  C.  R.  15a 

52.  Where  a  bond  and  warrant  of  attorney 
had  been  given  as  security  for  a  usurious  loan, 
and  a  judgment  was  entered  upon  the  bond, 
which  was  set  aside  by  the  Court,  on  applica- 
tion of  the  defendant,  who,  afterwards,  proui* 
ised  lo  pay  the  original  debt ;  heldj  that,  not- 
withstanding the  usurious  security,  the  money 
actually  lent  remained  a  debt  in  equity  and 
eonscieoce,  and  was  a  sufficient  oonsideratioa 
to  support  an  express  promise  of  repay meut, 
on  which  assumpsit  would  lie.  EaAy  v.  Ma- 
Aon,  19  ^.  R.  147. 

SQ»  And,  in  such  cose,  the  defendant  is 
not  allowed  to  object,  that  though  the  judg- 
ment was  set  sside,  the  tKmd  still  remain^ 
valid,  contrary  to  the  decision  of  the  Couit 
and  his  own  admission ;  but  the  plaintiff  is 
entitled  to  judgment  on  the  new  promise  of 
the  defendant,  on  stipulating  to  nring  into 
Cotut  and  cancel  the  bond  and  warrant  of 
•ttom^,  or  usurious  sectkrities.    Rid. 

54.  Whether  a  mei«  oMNral  obKgation  is  a 
■ufficient  consideratiim  to  support  an  implied 
promise?  QiMere.  (Mfemers  t/ Tioga y^  Over- 
ssers  of  Saieea,  13  J.  R.  380. 

55.  If  the  moral  obligatioa  la  accompanied 
with  an  express  promise  to  pay,  the  action 
will  be  supported.  Doly  v.  mUin^  14  J.  R. 
37a  S.  P.  Per  JTenl,  J.  SiewaH  v.  Edsn^  3 
€.  R.  150.  But,  as  SpenetTf  J.,  observes,  in 
Smith  V.  ffiany  (13  J.  R.  257.)  •«thero  is  much 
Bice  learning  in  the  books,  upon  tlie  point  t^ 
moral  obligation,  and  as  to  wliat  is  or  is  not  a 
sufficient  consideration  to  ufjhoM  a  promise  f 
and  the  result  of  the  cases  on  this  head,  be 
thinks,  is  admiralty  summed  up  in  a  note  to 
3  Bos.  and  PuU.  249.  •'An  express  promise, 
therefore,  as  it  should  seem,  can  only  revive  a 

Erecedent  good  consideration,  which  might 
ave  been  enforced  at  law,  through  the  me- 
dium of  an  implied  promise,  had  it  not  been 
suspended  by  some  positive  rtile  of  law ;  but 
can  ^ve  no  ori|[inal  right  of  action,  if  the  ob- 
ligation oo  which  it  is  founded  never  could 
have  been  enforced  at  law,  though  not  barred 
by  any  legal  maxim  or  statute  provision.** 

56.  Where  money  has  been  paid,  and  a  re- 
ceipt taken,  and  afterwards,  the  party  to  whom 
Che  money  wss  paid  brings  an  action  for  the 
same  monqr,  and  recovers,  by  reason  of  tlie 
omission  of  the  defendant  to  produce  the  re- 
ceipt ;  a  subsequent  promise  by  the  plaintiff, 
that  if  the  defendant  had  the  receipt  he  would 
reAind  the  money,  is  valid,  being  founded  on 
amoral  and  equitable  obligatioB.  BewtUyr. 
JMbm,  14  J.  R.  46& 


57.  Where  land  ie  soM,  and  deaeribed  in  a 
deed,  **as  suppoaed,"  to  eoatain  a  certain 
quantity  of  acresL  and  afterwards  a  defieaaiey 
iTdiscJveied,  there  is  no  moral  obUgatioo  on 
the  gjrantor  to  cooipensale  the  grantee  for  such 
deficiency ;  and  a  promise  to  pay  for  the  same 
ifl^  therefore,  without  oonsideratioB,  and  wiH 
not  support  an  action.  Smith  v.  Want  ^  J« 
R.S57. 

*(f)  dMvn^  wQl  nol  liemthaui  a    [  *63] 
etmsidiraiumf  or  on  a  grahdtous 
undertakings  unUss  Uu  po/iy  adet  am  Out 
perJooMMct. 

58.  AssumfsU  wifl  not  Ke  for  foe  noh-peiw 
formauce  oTa  promise  made  without  consid- 
eration, notwitnstaoding  the  plaintiff  may 
have  sustained  special  damages.  n»nm  v. 
Dtas^  4  J.  R.  94. 

59.  Where  the  defondant  has  encaged  for 
the  performance  of  some  act  by  a  taint  pcfw 
son,  a  consideraidoB  must  be  alleged*  BiSUm 
v«  /Weimm,  4  J.  R.  2^0. 

60.  There  Is  neither  a  legal  nor  moral  obli- 
gation 00  the  owner  of  kmd'  lo  pay  for  the 
work  and  labor  done  u|)on  it  by  one  who  has 
entered  without  his  consent,  or  any  eolor  of 
right,  and  held  the  possession  against  liim. 
Frtar  v.  Hardtnben^  5  J.  R.  272.  Sts  20  J. 
R.2a 

61.  It  is,  therefore,  not  such  a  conaideratjoa 
aa  wiM  support  ah  assampsit;  besidea,  there 
having  been  no  request,  express  or  impJied,  on 
the  part  of  the  defondaatu  it  is  a  past  or  exe- 
cuted consideration.    /Ho. 

tiS.  A  promise  to  pay  damages  for  the  de- 
tention of  a  som  of  money  beyond  the  amount 
detained,  is  a  widum  pidmm,  Phetteplaea  v. 
Steert^  2  J.  R.  442. 

63L  A  mere  naked  promise,  to  pay  the 
already  existing  debt  of  soother,  la  void. 
Ltmard  v.  Vrtaadmrgh^  8  J.  R.  2^ 

64.  But  where  the  guaranty,  or  promise  to 
pay  the  debi  of  another,  is  maile  at  the  ssjne 
time  with  the  contract,  to  which  it  is  colkueral, 
IS  incorporated  into  it,  and  becomes  part  of  it, 
the  whole  is  one  contract,  and  the  want  of 
consideration,  as  between  the  plaintiff  and 
guarantee,  cannot  be  alleged.    /&u2. 

65.  A  promise  by  A.  to  B.,  that  B.  miglit 
pass  and  repass  over  tlie  land  of  A.,  is  a  mere 
gratuitous  license  or  promise ;  and  if  A.  shut 
up  the  fence,  so  tliat  B.  cannot  pass,  no  action 
liea    2>e2fer  V.  ifozen,  10  J.  R.  246. 

06.  Where  the  defendant  gratuitously  un- 
deriakes  to  do  a  thing,  and  entere  upon  the 
performance  of  it,  the  consideration  la  suffi- 
cient to  bind  him  to  jierform  it  according  to 
the  terma  of  the  agreemenu  BxAgsrs  v.  La€tL 
2J.C.92. 

67.  And  his  entering  upon  the  performance 
is  a  sufficient  cousideratioo  for  his  acting  with 
diligence  and  good  fiuth.    Ihid. 

(g)  OranH  past  consideration^  wUhofui  a  re- 

guesL 

68.  A  past  or  executed  consideration  will 
not  sunpoft  an  assumpsii^  unless  laid  to  have 
been  oone  at  the  request  of  the  defendant;  or 
at  least  it  BUist  appear  that  he  was  uiKier  a 
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mnral  obligation  to  do  the  act,  or  procure  it  to 
be  dooe.  Comatock  t.  SmUk,  7  J.  R.  87.  See 
OTi/f ,  pL  55. 

69L  The  reason  why  a  past  consideration, 
beneficial  to  the  defendant,  must  be  laid  to 
have  been  done  upon  request,  is,  that  it  is  not 
reasonable  that  one  man  should  do  another  a 
kindness,  and  then  charse  him  with  a  recom- 
pense* Per  Kent,  J.  lAviwston  v.  Rogers^  1 
C.  R.  583.     [See  20  J.  R.  J^.j 

70.  A  past  consideration,  oeneficial  to  the 
defendant,  to  which  he  afterward  assents,  is 
{sufficient  to  support  an  assumpsit.  Doty  t. 
^Usan,  14  J.  R.  378.     For  the  benefit  to 

the  defendant,  connected  with  his 
[  *64  ]   *subsequentexpresspromise,is equiv- 
alent to  a  previous  request    JHcL 

71.  As,  where  a  defendant  taken  on  a  eo.  fo., 
was  allowed  to  go  at  large  by  the  sheriff,  and, 
tlie  plaiotifiT  in  the  execution  having  recover- 
e<l  against  the  sheriiT  for  the  escape,  the 
Amount  of  which  was  paid  by  the  sheriff,  the 
defendant,  afterwards,  promised  to  pay  the 
same  to  the  sberifl^  such  promise  will  support 
an  action.     Ibid, 

72.  A  request,  in  order  to  support  a  prom- 
L<9p,  may  be  inferred,  from  the  beneficial  nature 
of  the  consideration,  and  the  circumstances  of 
the  transaction ;  and  it  is  the  province  of  the 
jury  to  determine,  from  the  evidence,  whether 
a  request  can  be  inferred  or  noL  OctyiM  v. 
fTarmg^  14  J.  R.  188.  But  the  beneficial 
nature  of  the  act  or  service  alone  is  not  suffi- 
cient   20  J.  R.  28. 

73.  A  promise  to  pay,  founded  on  a  past 
consideration,  may  be  good,  if  the  past  ser- 
vices are  alleged  to  have  been  done  on  request; 
and  if  not  so  laid,  a  request  may  be  implied 
from  the  beneficial  nature  of  the  consinere- 
tioD,  and  the  circumstances  of  the  case.  Hicks 
V.  Burhavs,  10  J.  R.  243.  lAvingston  v. 
Rosrersj  1  C.  R.  583. 

74.  A  promise  by  the  defendant,  in  consid- 
eratioa  that  the  plaintiff  had,  before  that  time, 
sold  and  conveyed  to  him  a  certain  fiirm,  to 
pfiy  for  it,  without  alleging  that  it  was  convey- 
ed at  the  request  of  the  defendant,  is  founded 
on  a  pest  consideration,  and  is  void.  Corn- 
Mock  V.  Smiih,  7  J.  R.  87. 

A  consideration  must  not  he  illegal  or  un- 
conscientious, or  against  public  policv,  or  the 
policy  of  the  law.    See  Aorkement  III. 

When  the  consideration  must  be  expressed 
in  tbe  note  or  writing.    See  Frauds. 

Promise  to  pay,  or  acknowledgment  of  a 
debt,  barred  by  the  statute  of  limitations.    <SSee 

LlHITATlON  OP   ACTlOZfS. 

in.  Assumpsit  on  an  express  promise, 

75.  Assumpsit  will  lie  on  an  express  prom- 
ise, by  one  partner,  to  pav  a  balance  due  the 
ocbfT ;  but  not  on  an  implied  promise.  Casey 
V.  Brushy  2  C.  R.  29a 

76.  It  lies  on  an  express  promise,  by  a 
deputy  sherifT,  made,  on  request,  to  pay  over 
to  tbe  plaintiff  money  collected  by  him  on 
execution;  but  a  clear  and  absolute  promise 
most  be  proved.     TutOt  v.  Love,  7  J.  R.  470. 

77.  It  lies  against  a  devisee,  upon  his  express 
VOL.L  5  '^ 


promise  to  pay  a  specific  sum,  bequeathed  as 
a  legacy,  and  charged  on  the  land  devised, 
made  after  the  executors  had  assented  to  the 
legacy,  and  in  consideration  of  the  devisee's 
having  become  seisQdtof  the  land  under  the 
devise.  Beecker  v.  Beecker,  7  J.  R.  99.  See  3 
J.  R.  189.  Id  J.  R.  428.  [As  to  what  will  be 
equivalent  to  an  express  promise  by  the  de- 
visee.   Sec  Legact.] 

78.  An  express  promise,  in  writing,  from  an 
overseer  of  the  poor  to  pay  a  debt  due  to  the 
plaintifiT  from  a  pauper,  of  whose  property  he 
has  the  management  and  control,  and  whose 
money  he  receives,  is  a  valid  agreement,  and 
founded  on  a  valuable  consideration.  HoUy 
V.  Rathbone,  8  J.  R.  14a 

*79.  If  A.,  being  bound  to  indem-  [  *65  ] 
nify  B.  in  a  certain  suit  in  which  he 
was  arrested,  request  C.  to  become  special 
bail  for  B.,  and  promise  to  indemnify  him; 
it  is  an  original  ilndertaking  by  A.,  and  C. 
is  entitled  to  recover  against  him  the  ex- 
penses he  bad  been  put  to  in  endeavoring  to 
obtain  a  surrender  of  B.  Harrison  v.  Satotelj 
10  J.  R.  242. 

80.  A  promise  to  pay  A.  and  B.  certain 
debts,  due  to  them  fjroin  C,  does  not  extend 
to  a  debt  due  to  A.  or  B.  separately.  Gold  v. 
PhiUips,  10  J.  R,  412. 

81.  Where  several  persons  are  engaged  sin 
a  joint  transaction,  the  proceeds  of  which  are 
received  by  a  third  person,  who  promises  to 
pay  each  partner  his  respective  portion  ;  as- 
sumpsit will  lie  on  the  express  undertaking  of 
the  defendant,  and  he  cannot  object  that  there 
are  others  jointly  concerned  with  the  plainti£ 
Bunn  V.  Morris,  3  C.  R.  54. 

81.  On  a  motion,  in  arrest  of  judgment,  the 
promise  stated  in  the  declaration  will  be  pre- 
sumed to  have  been  an  express  promise. 
Beecker  v.  Beecker,  7  J.  R.  99. 

83.  Where  the  contract  has  been  reduced 
to  ^vriting,  the  action  must  be  brought  on  tho 
written  agreement  alone,  and  nothing  which 
has  passed  verbally  between  the  parties  will 
support  the  action.  Mun^ford  v.  JifPherson, 
1  J.  R.  414.  S.  P.  }filson  v.  Marsh,  id.  50a 
See  post,  IV.  (a)  66,  87, 88,  89, 90,  91,  92,  93, 
(d)  122. 

84.  In  an  action  on  a  marriage  promise,  the 
plaintiff  need  not  prove  an  offer  to  marry,  if 
tbe  other  party  bad  put  it  out  of  his  power  to 
make  the  ofier.  Johnston  v.  Cavlkins,  1  J. 
C.  116. 

85.  A.,  being  indebted  to  B.  on  a  judgment, 
delivered  to  him  a  horee  as  security.  B.  afier- 
wards  took  out  execution  on  the  judgment, 
and  sold  the  horae  at  auction,  and  became  the 
purchaser  at  the  sale  for  eight  dollars,  and 
promised  to  allow  A.,  or  pay  him  whatever 
the  horse  should  sell  for,  over  and  above  the 
eight  dollars,  and  he  afterwards  sold  the  horse 
for  twenty-five  dollare ;  held,  that  A.  was  en- 
titled to  recover  of  B.  the  seventeen  dollare  in 
an  action  of  assumpsit,  the  judgment  having 
been  satisfied ;  that  there  was  a  sufficient  con- 
sideration for  the  promise  of  B.,  the  sale  of 
the  horae  on  the  execution  being  a  violation 
of  his  trust ;  but  that,  at  any  rate,  the  promise 
was  a  waiver  of  all  right  under  that  sale,  and 
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the  horse  must  be  deemed  to  have  remmned 
on  the  terms  of  the  original  agreement,  and 
that  A.,  by  bringing  his  action  to  recover  the 
seventeen  dollars,  ratified  the  subsequent  sale. 
Ddamattr  v.  Bider,  11  J.  R.  533. 

IV.  Asavanpait  on  an  implied  promise,  and  the 
general  indehitatus  assumpsit ;  (a]  tVken  a 
party  may  recover  on  the  implied  promise^ 
notwithstanding  a  *  special  agreement ;  (bj 
Money  paid;  (c)  Goods  sold;  (d)  Work  and 
labor;  {e)  Accoitnt  stated;  (f)  Money  had 
andrecaved. 

(a)  When  a  party  may  recover  on  the  implied 
promise^  nottoiUistanding  a  special  agree- 
m/Ofii, 

86.  Where  the  plamtifT  declares  on 
[  *66  ]  a  special  agreement,  seeking  to  *re- 
cover  thereon,  but  fails  altogether; 
he  may  recover  on  a  general  count,  if  the  case 
be  such,  that,  supposing  there  had  been  no 
special  contract,  he  might  still  have  recovered. 
TidOe  V.  Mayo,  7  J.  R.  132. 

87.  And  tfie  plaintiff  may  recover  on  the 
general  count,  whether  he  has  attempted  to 
prove  the  special  agreement  or  not.  lAnnvng- 
dale  V.  lAwngslon,  10  J.  R.  36. 

88.  And  it  seems,  that  the  defendant  may, 
in  such  case,  give  the  special  agreement  in 
evidence,  in  order  to  lessen  the  quantum  of 
damages ;  but  if  offered  merely  to  defeat  the 
action,  by  showing  a  failure  of  performance 
on  the  part  of  the  plaintiff,  it  is  immaterial, 
and  may  be  rejected.    IbifL 

89.  But  where  there  is  a  count  on  a  special 
agreement,  and  a  general  count  for  goods  sold 
and  delivered,  the  plaintiff  cannot  resort  to  the 
general  count,  if  the  goods  were,  in  fact,  sold 
under  the  special  agreement,  and  the  plaintiff 
might,  if  he  had  framed  the  special  count 
properly,  have  recovered  upon  it.    Robertson 

V.  Lynch,  18  J.  R.  451. 

90.  It  seems,  that  where  there  is  a  covenant 
to  pay  money,  and  pan  has  been  paid,  as- 
sumpsit will  lie  on  the  implied  promise  to  pay 
the  balance.  Danforth  v.  Schoharie  Turnpike 
C<mpanu,  12  J.  R.  227. 

91.  Where  the  special  agreement  subsists  in 
full  force,  the  plamtiff  cannot  recover  under 
the  money  counts,  but  the  remedv  is  on  the 
contract.  Raymond  v.  B^amard,  12  J.  R. 
274.  S,  P.  Jennings,  v.  Camp,  13  J.  R.  94. 
Wood  V.  Edwards,  19  J.  R.  205.  Clark  v. 
Smith,  14  J.  R.  326. 

92.  So,  where  there  is  an  express  contract 
for  a  stipulated  amount,  and  mode  of  com- 
pensation for  services,  the  party  rendering  the 
services  C4innot  waive  the  contract,  and  resort 
to  an  action  on  a  quantum  meruit,  or  an  im- 

?lied  assumpsit.     Vhamplin  v.  Butler,  18  J.  R. 
69. 

93.  Where  A.  sells  and  delivers  goods  to  B^ 
who  agrees  to  pay  for  them  in  work  and  la- 
bor ;  and  A.  brings  an  action  against  B.,  on 
the  agreement,  which  is  defeated  by  proof 
that  B.  had  offered  to  perform  his  part  of  the 
agreement,  but  was  prevented  by  the  act  of 
A.,  the  latter  will  not  be  permitted  to  waive 
the  agreement,  and  recover  back  from  B.  the 


original  consideratida.      WHt   ¥    Ogden,  13 
J.  R.  56.  ' 

94.  And  in  such  a  case,  the  defendant,  who 
is  sued  on  the  contract  for  the  non-peiform- 
ance,  may  show,  under  the  general  issue,  that 
he  offered  to  perform  the  contract  on  bis  part, 
but  was  prevented  by  the  plaintiff.    Ibid. 

95.  Where  a  party,  having  entered  into  a 
special  contract,  and  performed  a  part  of  it, 
abandons  it,  without  the  consent  or  default  of 
the  other  party,  he  cannot  maintain  an  action 
on  the  implied  assumpsit,  for  the  labor  actually 
performeci.    Jennings  v.  Camp,  13  J.  R.  94. 

96.  Where  a  contract  is  entire,  a  full  per- 
formance is  a  condition  precedent  to  the  plain- 
tiff's right  of  action.  JRnd.  S.  P.  Thorpe  v. 
White,  13  J.  R.  5a  MMSlan  v.  Vandertip, 
12  J.  R.  165. 

'97.  Where  the  declaration  contains  a  special 
count  on  a  promissory  note,  and,  also,  the 
common  counts  for  money  lent,  &c.  goods  sold, 
&C.,  the  plaintiff  may  elect  the  count  on  which 
to  give  the  note  in  evidence.  Btardiek  v. 
Green,  18  J.  R.  14. 

98.  The  law  will  not  imply  a  prom- 
ise by  a  client  to  his  attorney,  *who   [  *67] 
has  brought  a  suit  for  a  less  sum  than 

250  dollars,  in  the  Supreme  Court,  to  pay  full 
costs.    Scott  V.  Ebnendorf,  12  J.  R.  315. 

(b)  Money  paid, 

99.  In  an  action  for  money  paid,  the  equity 
of  the  transactions  between  the  parties  will  be 
taken  into  consideration.  Per  Eenty  Ch.  J. 
Coulm  V.  Green,  2  C.  R.  153. 

100.  If  an  officer,  having  an  execution^ 
without  demanding  the  amount  fmm  the  de- 
fendant, and  without  his  request,  pay  it  over 
to  the  plaintiff,  he  cannot  maintain  an  action 
against  the  defendant  for  the  money  paid. 
Jones  V.  WOson,  3  J.  R.  434.  &  P.  Mender- 
hack  V.  Hopkins,  8  J.  R.  436. 

101.  So  if  a  collector  of  taxes  volnntarily 
pay  over  the  defendant's  tax  to  the  treasurer, 
without  his  request,  and  there  has  been  no 
subsequent  promise  to  repay,  the  action  is  not 
nmhitainable.  Beach  y.  Vandenburgh,  10  J.  R. 
361.  S.  P.  Overseers  of  WallkiU  v.  Overseers 
o/Mamakaiing,  14  J.  R.  87. 

102.  To  sustain  an  action  for  money  paid,  it 
must  appear  tiiat  money  was  actually  advanced. 
Cummingy.Hackley,6j.R.f^2.  [SuTutUe 
V.  Mayo,  7  J.  R.  132^ 

103.  If  the  plaihtiff  has  given  a  bond  for  the 
debt  of  the  defendant,  it  is  not  a  payment,  and 
the  action  will  not  lie.    Ibid» 

104.  But  the  giving  of  a  negotiable  note 
may,  in  some  cases,  he  equivalent  to  a  pay- 
ment of  money.    Ibid, 

105.  If  a  surety  have  actually  paid  money 
for  his  principal,  the  law  implies  an  assttmnsitj 
and  the  proper  form  of  action  is  tmfemto- 
tus  assumpsit,  for  money  paid.  Powell  y. 
Smith,  8  J.  R.  249. 

106.  A.  and  B.,  being  jointly  interested  in  a 
transaction,  execute  a  bond,  with  C.  as  surety ; 
E.,  at  Che  request  of  A.,  and  on  his  promise  to 
repay  him,  pays  the  amount  of  the  bond  to 
the  obligee.  Although  assumpsit  may  lie  by 
E.,  against  A.  and  B.  jointly,  for  the  money 
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advanced,  yet  no  action  will  lie  against  the 
stirety ;  for  the  request  of  A.  will  not  enure  at 
his  request.  Elmindorpk  v.  Tappen,  5  J.  R. 
176. 

107,  If  the  endorser  of  a  bill  of  exchange, 
on  its  becoming  due,  pay  the  amount  of  it  to 
the  endorsee,  the  latter  having  never  demand- 
ed payment  of  the  acceptor,  he  pays  it  in  his 
own  vrrong,  and  cannot  maintain  an  action 
for  money  paid  against  the  drawer.  Munroe 
V.  Easton,  2  J.  C.  75. 

lOd.  h\  as  agent  of  C,  effected  insurance, 
and,  for  his  own  accommodation,  gave  his 
own  note,  with  an  endorser,  to  the  insurers  for 
the  premium ;  but  C,  without  the  knowledge 
of  tne  endorser,  bad  previously  paid  F^  his 
a^vnt,the  amount  of  the  premium  ;  the  policy 
was  aifterwards  assigned  by  the  insured  to  the 
plaintiff;  a  loss  happening,  the  insurers  paid 
it,  aAer  deducting  the  amount  of  the  premium, 
and  delivered  up  the  note  to  the  pinintif!*,  with 
a  receipt  endorsed  on  it ;  held,  that  the  plain- 
tiff could  not  maintain  assumpsit  against  the 
endorser  of  the  note  for  money  paid  to  his 
use,  tbe  deduction  of  the  premium  being  re- 
^rded  as  payment  by  F^  the  maker,  and  as  a 
sntisfaction  of  the  note,  which  was  not  en- 
dorsed to  the  plaintiff,  so  that  he  could  sue 
u}HHi  it  as  an  endorsee.  Cordon  v.  Green,  2 
C.  E.  15a 

•109.  Where  A,  transferred  stock  in 
[  *GS  ]  a  turnpike  company  to  B.,  and  which, 
at  the  time,  appeared  by  the  books  of 
the  company  to  be  fully  paid  up,  by  a  credit 
of  interest  on  the  amount  paid,  pursuant  to  a 
resolution  of  the  directors,  but  this  resolution 
was,  afterwards,  re{>ealed,  and  the  stockhold- 
ers were  called  upon  to  pay  in  tlie  amount 
before  allowed  for  interest;  and,  in  conse- 
quence, B.  paid  that  sum  on  the  shares  so 
transforred  to  him;  hdd,  that  B.  could  not 
maintain  an  acdon  for  so  much  money  paid 
to  the  use  of  A.,  against  him,  there  Ijcing  no 
frand  or  warranty.  Cunningham  v.  Spitr,  13 
J.R.3D2. 

110.  Where  a  pany  lias  paid  a  judgment 
recov^ered  agaipst  him,  for  an  entire  detnand, 
to  which  a  person,  not  party  to  the  suit,  wiis 
jo'mtly  liable  with  himself,  he  cannot  have  an 
action  against  that  person,  for  contributif^n,  as 
for  nionev  paid  to  his  use.  Murrau  v.  Bogert, 
14  J.  R.  3Ja 

(c)  Goods  sold, 

111.  In  order  to  maintain  an  action  for  the 
price  of  service  o/  a  chattel,  the  plaintiff  must 
ahow  a  delivety,  or  offer  to  deliver.  Babcock 
y.  Stanley,  n  J.  IL  178. 

1 ISL  If  a  person  sends  an*  order  to  a  mer- 
chant to  send  him  a  particular  quantity  of 
goods,  on  certain  terms  of  credit,  and  the  mer- 
chant sends  a  less  quantity  of  goods,  at  a 
shorter  credit;  until  the  former  assent  to 
receive  them,  tliere  is  no  agreement  be- 
tween the  parties;  and  if  the  goods  be  lost 
by  the  way,  there  can  be  no  implied  as- 
rumpsii  to  pay  for  them.  Bruce  v.  Pearson, 
3  J.  R.  534. 

11. 'i.  Where  there  is  a  special  agreement  be- 
tween the  parlies  for  goods  to  be  delivered  by 


the  plaintiff,  and  also  for  work  to  be  done  by 
the  plaintiff  in  relation  to  those  goods,  and, 
afler  delivery,  the  defendant  refuses  to  have 
the  work  done ;  the  plaintiff  may  abandon  the 
agreement,  and  bring  his  action  on  the  gen- 
eral count  for  tlie  goods  delivered.  Jjinning^ 
dale  V.  Livingston,  10  J.  R.  36. 

114.  In  an  action  for  the  price  of  a  chattel, 
the  defendant  may  prove  deceit  in  the  sale, 
and  that  the  chattel  was  of  no  value,  and  thus 
defeat  the  plaintiff's  action ;  or,  if  the  un- 
soundness of  the  chattel  produced  only  a  par- 
tial diminution  of  tlie  value,  he  may  show  the 
fact  in  mitigation  of  damages.  Btecktr  v. 
Vrooman,  13  J.  R.  302. 

115.  Where  the  defendant  sold  the  plaintiffs 
a  note  of  a  certain  corporation,  and  also  two 
shares  of  the  stock  of  clie  company,  for  which 
he  was  to  be  paid  in  whiskey,  fraudulently 
representing  the  company  to  be  good  and  re- 
sponsible, when,  in  fact,  he  knew  them  to  ba 
insolvent;  and  the  plaintiffs  executed  their 
notes  to  deliver  the  whiskey  at  a  future  day, 
which  they  delivered  accordingly ;  and,  after- 
wards, discovering  the  insolvency  of  the  com- 
pany, tendered  to  the  defendant  the  note  and 
stock  received  of  him,  and  brought  their 
action  for  the  price  of  the  whiskey ;  held,  that 
the  special  contract  was  vitiated  by  the  fraud 
of  the  defendant,  by  which  the  presumption 
that  the  note  and  stock  were  taken  in  pay- 
ment was  repelled ;  and  that,  had  the  plaimifis 
been  sued  for  tbe  whiskev,  this  fraud  would 
have  been  a  good  defence  to  the  action ;  and 
the  plaintiffs,  therefore,  might  recover 

for  the  whiskey  delivered,  *on  the    [*691 
count  for  goods  sold  and  delivered. 
Pierce  v.  Drake,  15  J.  R.  475. 

(d)  Work  and  labor. 

116.  Where  a  young  man,  at  the  request  of 
his  uncle,  went  to  live  with  him,  and  the  uncle 
promised  to  do  by  him  as  his  own  child ;  and 
be  lived,  and  worked  for  him  above  eleven  years, 
and  his  uncle  said  that  his  nephew  should  be 
one  of  his  heirs,  and  spoke  of  advancing  a  sura 
of  money  to  purchase  a  form  for  him,  as  a 
comjiensation  for  his  services,  but  died  without 
devising  any  thing  to  (he  nephew,  or  making 
him  any  compensation  ;  held,  that  an  action,  oL 
an  implied  assumpsit,  would  lie  against  the 
executors  for  the  work  and  labor  performed 
by  the  nephew,  for  the  testator.  Jacohson  y. 
Executors  o/Le  Grange,  3  J.  R.  199. 

117.  The  plaintiff,  aflcr  he  came  of  age,  liv- 
ed and  worked  with  his  father,  the  defendant, 
who  said  that  he  would  reward  him  well,  and 
provide  for  him  in  his  will ;  held,  that  the  plain- 
tiff could  not  recover  compensation  for  his  ser- 
vices in  the  life-time  of  his  father.  Patterson  y. 
PaUerson,  13  J.  R.  379. 

118.  But,  ii  seems,  that  if  the  defendant 
should  die  without  providing  for  the  plaintiff 
in  his  will,  the  plaintiff  would  then  be  entitled 
to  bis  action  for  a  reasonable  compensation  for 
his  services.    Ihid. 

119.  No  action  lies,  by  a  physician,  for  medi- 
cine administered  to,  and  attendance  on,  a 
slave,  without  the  knowledge  or  request  of  the 
master,  in  a  case  not  requiring  instant  and  im 
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mediate  asaistance.    Dunbar  t.  Williams,  10  J. 
IL249. 

120.  But,  it  sums,  if  medical  or  other  aasist- 
ance  be  rendered  to  the  slave,  in  a  case  of  such 
pressing  necessity  as  not  to  admit  of  a  previous 
application  to  the  master,  the  person  rendering 
the  assistamse  would  be  entitled  to  an  action  to 
recover  a  compensation  frgm  the  master,  on 
the  implied  assumpsit,  arising  from  the  legal 
obligation  of  the  master  to  make  the  requisite 
provision  for  his  slave.    Und, 

121.  Where  a  contract  is  entered  into  for 
the  sale  of  lands,  under  which  the  plaintiflT  en- 
ters and  clears,  and  makes  improvements,  and 
the  contract  is  aAerwards  rescmded,  by  reason 
of  the  defendant's  refusal  to  convey ;  the  law 
will  not  imply  a  promise,  on  the  part  of  the  de- 
fendant, to  pay  the  plaintiff  for  his  labor  and 
improvements.    GUlet  v.  Maynard,  5  J.  R,  85. 

123.  Where  there  is  a  special  agreement  be- 
tween the  parties,  and  work  has  been  done  by 
the  plaintiflT,  but  not  in  pursuance  of  the  agree- 
ment, he  may  recover  on  a  quantum  meruit. 
Ldnningdale  v.  Livingston,  10  J.  R.  36. 

123.  Where  A.  applied  to  B.  for  his  advice 
how  to  draw  a  sum  of  money  from  Scotland ; 
and,  according  to  B's  advice,  drew  a  bill  of  ex- 
change in  favor  of  B. ,  who  endorsed  and  nego- 
tiated it,  and,  the  bill  being  returned  protested, 
B.  had  to  pay  damages,  &c.;  held,  that  B., 
having  acted  as  tlie  agent  of  A.  and  in  good 
faith,  without  any  view  to  his  own  benefit,  was 
entitled  to  recover  of  A.  the  damages,  &c.  so 
paid  bv  him,  as  so  much  monev  paid  for  the 
use  of  A.  Ramsay  v,  Gardner,  11  J.  R. 
439. 

*124.  Where  one  person  employs 
[  *70  ]    the  slave  of  another,  the  law  im  plies  a 
promise  to  pay  the  master  ior  tlie  ser- 
vices of  the  slave.     Cook  v.  Husted,  12  J.  R.  188. 

125.  A  physician  who  furnishes  medicine 
to,  and  attends  upon,  a  pauper,  cannot  recover 
for  his  services  from  the  overseers  of  the  poor, 
unless  perfor tried  at  their  request,  or  they  have 
subsequently  promised  to  pay  for  them.  Everts 
V.  Adorns,  12  J.  R.  352. 

126.  Where  a  servant  is  hired  for  a  year,  at 
a  certain  rate  per  day,  it  is  an  entire  contract, 
and  the  servant  cannot  recover  his  wages  until 
the  expiration  of  the  year.  Thorpe  v.  Jfkile, 
13  J.  K.  53.  ^nd  see  Jennings  v.  Camp,  13  J. 
R.  94.  Webb  v.  DuckingJiSd,  13  J.  R.  390. 
ante  pi.  95. 

1 27.  So,  if  a  servant  or  laborer  agrees  to  serve 
a  certain  length  of  time,  to  be  paid  at  a  certain 
stipulated  rate  for  each  determinate  portion  of 
work  performed,  and  leaves  his  master  before 
the  expiration  of  tlie  time,  he  can  maintain 
no  action  to  recover  the  price  of  the  work  ac- 
tually done,  at  the  rate  agreed  upon ;  for  the 
contract  is  entire,  and  the  mode  of  fiayment 
adopted  by  the  parties  does  not  disjoin  it  M^ 
MUlan  V.  Vanderlip,  12  J.  R.  165. 

128.  But  if,  before  the  expiration  of  the  year, 
tlie  hirer  gives  the  servant  a  note  for  the  amount 
of  the  wages  tlien  earned,  it  is  no  defence,  in 
an  action  on  the  note,  that  the  payee  left  the 
service  of  the  maker  before  the  year,  or  the 
time  for  which  he  was  originally  hired.  Thorpe 
v.  White,  13  J.  R.  53. 
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129.  In  an  action  to  recover  the  price  of  la- 
bor, the  defendant  may  show  that  the  work  was 
not  done  faithfully  and  in  a  woritmanlike  man- 
ner, in  order  to  reduce  the  amount  of  the  plain- 
tiff's recovery.  Grant  v.  Button,  14  J.  R-  377. 
.S^  Beeckcr  v.  Vroonuai,  13  J.  R.  302.  ante  pi. 
114. 

130.  Labor  and  service  voluntarily  done  and 
performed  by  the  plaintiff,  for  the  defendant, 
without  his  privity  or  request,  however  meri- 
torious or  beneficial  it  may  be  to  the  defendant, 
as,  in  saving  his  property  from  destruction  by 
fire,  affords  no  ground  for  an  action*  Barthoi- 
omeuf  V.  Jackson,  20  J.  R.  28. 

(e)  Account  stated. 

131.  The  stating  an  accotmt  is  in  die  nature 
of  a  new  promise.  Holmes  y.  D*Camp,  I 
J.R.34. 

132.  The  defendant  gave  to  the  plaintiff  a 
written  memorandum  of  items  of  account^  and 
lie  promised  to  pay  to  the  plaintiff^l  or  order, 
the  amount  specified,  beine  for  xhe  value  of  a 
protested  bill,  &c. ;  and  added,  ''The  above  is 
to  be  paid  out  of  one  half  of  the  proceeds  of 
provisions  and  luml)er,  addressed  Messrs^  H. 
&  M.,  at  B^  after  deducting  your  account  ;'* 
held,  that,  whether  the  writing  amounted  to  a 
promissory  note  or  not,  it  was  good  evidence 
in  support  of  a  count  on  an  insimul  eomputas- 
sent,    Montgomerie  v.  hers,  17  J.  R.  38. 

133.  The  clause  providing  for  the  payment 
out  of  the  proceeds,  &c.  was  a  qualified  as- 
signment of  those  proceeds,  and  an  authority  to 
H.  &  M.  to  discharge  the  debt    Ibid, 

134.  But  the  plaindff  was  not  enti- 
tled to  recover  the  amount  of  the  'de-    [  •Tl  ] 
fendant  personally,  without  showing 

first,  either  that  there  was  no  such  fund  as  the 
one  designated,  or  that  it  was  insufficient  to 
pay  the  debt,  or  that  he  had  applied  to  the 
holders  of  the  f^ind,  and  had  not  obtained  sat- 
isfaction out  of  it    Ibid. 

(f)  Money  had  and  received. 

135.  A«,  a  stockholder  in  an  insurance  com- 
pany, assigned  his  stock  to  the  plaintifi^  who 
paid  several  instalments  on  it,  but  the  company 
refused  to  transfer  the  stock,  unless  the  plain- 
tiff would  pay  them  the  amount  of  certain 
noces  made  by  A.,  of  which  they  were  the 
holders,  and  which  were  not  yet  due ;  A.  being 
insolvent,  the  plaintiff  had  no  other  way  of  in- 
demnifying himself,  but  by  procuring  a  transfer, 
and,  acconiingly,  paid  the  money ;  held,  that 
this  pavment  was  compulsory,  and  that  the 
plainti^  might  recover  tne  money  btkck.  Bates 
V.  ^euhYork  Insurance  Company,  3  J.  O.  238. 

136.  Assumpsit  lies  against  a  collector  of  the 
customs,  to  recover  bock  tonnage  duty,  or  light 
money,  wrongfully  demanded,  and  paid  com- 
pukiorily,  or  in  order  to  obtain  a  clearance, 
which  was  refused  until  the  money  was  paid, 
without  showing  any  notice  to  the  collector 
not  to  pay  over  the  money  to  the  government 
of  the  United  States.  Ripley  v.  Getston,  9  J. 
R.201. 

137.  Where  a  vessel  was  seized  under  the 
non-intercourse  acts  of  Congress,  and  the  seizure 
was  withdrawn,  and  the  pro|)eily  liberated  by 


71 


ASSUMPSIT. 


78 


the  cufltom-hoose  officers,  but  the  marBhal  re- 
fused  to  deliver  it  up  to  thn  plaintiff,  without  an 
order  of  the  clerk  of  the  District  Court,  who 
refused  to  give  an  order  until  his  fees,  and 
tliose  of  the  attorney  of  the  district,  were  paid, 
and  the  owners  paid  the  fees  demanded  ;  hM, 
that  the  payment  of  ihem  not  being  a  voluntary 
act,  being  exacted  by  the  officer,  cUort  officii^  as 
a  condition  of  the  order  for  a  redelivery,  the 
exaction  of  ihem  was  illegal,  and  the  costs 
might  be  recovered  back,  in  an  action  of  in- 
ddnlatua  oaMumasit,  at  common  law.  Clint(m 
V.  Strong,  9  J.  R.  370. 

138.  Though  it  belongs  exclusively  to  the 
Court  in  which  a  suit  has  been  originally  in- 
stitutedy  to  award  costs ;  yet,  if  the  suit  be  dis- 
continued for  want  of  cause,  without  any  de- 
cision of  the  Court,  the  exaction  of  costs  is  an 
act  m  pais^  and  the  money  may  be  recovered 
hackj  oy  a  suit  a^inst  the  officer,  in  any  Court 
of  competent  jurisdiction.    Ibid^ 

139.  Where  an  agent  receives  goods,  on  con- 
dition to  pay  B.,  a  creditor  of  the  principal, 
and  who  is  ignorant  of  the  arrangement,  a  sum 
of  money  out  of  the  proceeds,  and  the  goods 
are  sold ;  B.  may  have  an  action,  for  money 
had  and  received,  against  the  agent,  notwiih- 
standing  the  principal  had  previously  assigned 
the  goods  to  C.,  witiioot  the  knowledge  of  the 
agent.    JVeUson  v.  Blighty  1  J.  C.  205. 

140.  JlssumpsU  lies  by  one  tenant  in  com- 
mon against  another,  who  has  sold  the  thing 
held  in  common,  and  received  the  money. 
Sehlan  v.  Hickock^  2  C.  R.  166.  5.  P.  CoUs  v. 
Colti,  15  J.  R.  159. 

141.  Where  a  person  receives  the  money  of 
another,  and  applies  it  to  his  own  use,  the  law 

implies  an  assumpsit  in  favor  of  the 
[  *T2  ]     person   *to  whom  it  ought  to  have 

been  paid.  Mministraiorso/Dumond 
V.  CarpenUr,  3  J.  R.  183. 

142.  Two  persons  go  to  a  bank  at  the  same 
time,  and  one  deposits  money  tliere,  which  the 
mber  claims  as  his  own,  and  has  it  carried  to 
his  account,  but  without  the  knowledge  of  the 
person  depositing  it,  who  does  nothing  to  coun- 
tenance the  mistake ;  an  action  lies  for  its  re- 
covei^',  by  the  real  owner  of  the  iponev,  against 
the  hank,  ff inter  v.  Bank  of  Mw-  York,  2  C. 
R.3:}7. 

143.  Where  the  defendant  has  covenanted 
to  do  a  certain  act,  lor  which  he  has  received 
a  consideration  from  the  plaint if]^  and  fails  in 
the  performance,  the  latter  may  disaffirm  the 
contract,  and  bring  assumpsit  to  recover  back 
tlie  consideration.  Wtavtr  v.  Benttey,  1  C.  R. 
47.    But  see  anU  IV.  [a]  pi.  91. 

144.  After  an  agreement  for  the  conveyance 
of  lands  has  been  executed  by  payment  of  the 
consideratioo,  and  delivery  of  the  deed,  in 
which  the  numl^r  of  acres  is  expressed,  if  the 
vendee  should  find  a  deficiency  in  the  quantity, 
he  cannot  bring  an  action  for  money  had  and 
received,  to  recover  bock  a  proportional  part  of 
the  considezBtton  money;  his  relief,  if  any 
where,  ia  in  equity.    Howes  v.  Barker,  3  J.  R. 

5or>. 

145.  PoMtive  evidence  is  not  in  all  cases  ne- 
ce«^ry,  that  the  defendant  had  received  money 
belonging  to  the  pbintiff ;  but  where,  from  the 


facts  proved,  it  may  be  fairly  presumed  that  he 
had  received  the  plaintiff's  money,  this  action 
is  maintainable.     Thittle  v.  Mayo,  7  J.  R.  132. 

iiSec  Cumming  v.  Hackley,  8  J.  R.  202.    See 
3eardHey  v.  Soot,  11  J.  R.  464.1 

146.  An  action  for  money  had  and  received 
will  not  lie  against  a  public  officer,  to  recover 
back  money  which  he  has  collected  by  the  di- 
rection of  his  official  superior.  Potter  v.  Ben- 
niss,  1  J.  R.  515. 

147.  So,  it  will  not  lie  against  an  overseer  of 
highways,  for  money  collected  by  him  under 
an  assessment  by  the  commissioners  of  high- 
ways.   IbitL 

148.  An  assurer,  who  has  paid  a  loss  on  a 
policy,  cannot  recover  it  back,  unless  he  make 
out  affirmatively  a  clear  case  of  mistake  as  to 
the  fact  or  the  law.  EUing  v.  Scott,  2  J.  R. 
157. 

149.  But  whether  a  person  who  has  paid 
money  under  a  mistake  of  the  law,  and  with 
full  knowledge  of  the  facts,  can,  in  any  case, 
upon  that  ground  only,  su^ain  an  action  for 
money  had  and  received,  dvMtatur.    Ibid. 

150.  A.  remitted  500  pounds  to  B.,  in  Lon- 
don, to  pay  a  bill  for  the  same  sum,  drawn  by 
his  attorney,  C,  on  B.,  pursuant  to  an  agree- 
ment between  them.  The  bill  having  been 
presented  for  payment  before  the  funds  had 
reached  the  hands  of  B.,  it  was  returned  pro- 
tested. Aflerwards,  another  bill,  for  112  pounds 
10  shillings,  drawn  also  by  C,  as  attorney  of 
A.,  in  favor  of  D.,  was  presented  to  B,,  who 
accepted  and  paid  it,  out  of  the  500  p6unds, 
which  had,  in  the  mean  time,  come  to  his 
hands.  Held,  that  though  the  500  pounds  were 
placed  in  the  hands  of  B.  for  a  specific  pur- 
pose, yet  C.  had  no  right  of  action  against  D., 
to  recover,  back  the  moiiey  paid  to  him,  but 
must  look  to  the  other  parties,  to  rectify  the 
mistake,  if  any  was  made.  Deu  v.  Murray,  9 
J.  R.  171. 

*151.  It  does  not  lie,  to  recover    [*73] 
back  money  voluntarily  paid  by  the 
plaintiff,  in  order  to  obtain  the  performance  of 
an  agreement,  for  which  he  had  no  legal  rem- 
edy.   Hall  V.  Shultz,  4  J.  R.  240. 

152.  A.  verbally  agreed  to  buy  in  the  land 
of  B.,  which  was  to  be  sold  on  execution,  and 
reconvey  it  to  him,  on  payment  of  the  money 
advanced,  and  a  reasonable  compensation  for 
his  trouble  ;  and  A.,  having  bought  the  land, 
refused  to  reconvey  it  to  B.,  unless  he  paid 
300  dollars  beyond  the  sum  advanced.  A., 
having  paid  the  money,  cannot  recover  it  back ; 
for,  the  original  agreement  not  being  in  writ- 
ing, and  consequently  void,  could  not  be  en- 
forced, and  the  reconveyance  was  to  be  consid- 
ered in  the  light  of  a  new  purchase,  for  which 
B.  was  entitled  to  ask  what  he  pleased,  and, 
consequently,  the  payment  of  the  300  dollars 
was  voluntary.    Ibid. 

153.  And  whether  it  lies  in  any  case  to  re- 
cover Imck  money  voluntarily  paid  by  the  par- 
ty, to  obtain  pro|)erty  illegally  withheld  from 
him,  and  for  the  recovery  oi  which  the  law 
gives  him  an  action  ?     Quare.    Ibid. 

154.  It  does  not  lie,  to  recover  back  the 
amount  of  a  judgment  in  an  inferior  Court, 
on  lU?>  ground  that  the  money  was  not  due^ 
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and  had  been  unconscientiously  recovered. 
Cobb  V.  Cwrtiss,  8  J.  R.  470. 

155.  Money  collected  under  a  regular  judg- 
ment cannot  be  recovered  back  in  a  new  suit, 
on  the  ground  that  evidence  has  since  been 
discovered  of  a  good  defence,  which  existed 
before  the  judgment.  H'hUt  v.  Ward^  9  J.  R. 
232.     [See  1  J.  C.  436.1 

15G.  If  the  maker  of  a  note,  which  was  en- 
dorsed after  duo,  have  previously  paid  it  to  the 
imyee,  and,  in  an  action  by  the  ciuiorsee,  hog- 
ect  to  set  up  the  payment  in  bar,  tie  cannot 
afterwards  bring  assumpsit  for  money  had  and 
rccei  ved ,  against  the  payee.  Loomis  v.  Pulver, 
9  J.  R.  244. 

157.  Where  a  bill  of  exchange  was  drawn 
by  A.,  on  B.,  in  London,  which  came  by  en- 
dorsement to  D.,  who  remitted  it  to  £.,  in 
payment  of  a  debt,  and,  having  been  protested 
for  non-payment,  the  protest,  with  the  first  of 
the  set,  was  returned  to  D.,  and  the  amount  of 
the  bill,  with  damages,  was  paid  to  D.,  by  the 
maker,  who  was  ignorant  that  the  drawer  had, 
a  few  days  after  the  protest,  paid  the  amount 
of  the  bill,  with  all  cluir^es,  on  the  second  of 
the  set  of  exchange,  to  E. ;  held,  that  the  pay- 
ment to  E.  was  valid,  and,  D.  having  been  paid 
under  mistake  of  the  fact.  A.,  the  drawer, 
might  recover  back  from  D.  the  money  which 
be  had  paid  him.  Durkin  fy  Henderson,  v. 
Cranston,  7  J.  R.  '>12.     [See  ante  pi.  148,  149.1 

158.  Though  an  action  for  money  had  and 
received  cannot,  in  general,  be  supported,  un- 
less tite  defendant  has,  in  fact,  received  money  ; 
yet  where  an  attorney  or  agent  has  discharged 
a  debt  due  to  his  principal,  and  applied  that 
debt  to  the  payment  of  a  debt  which  he  Wm- 
self  owed  to  his  principalV  debtor,  the  amount 
of  the  debt  which  he  has  so  discharged  may 
be  recovered  in  this  form  of  action.  Beardsky 
v.iioo/,  IIJ.  R.464. 

159.  SojWhere  an  attorney  issued  execution  on 
a  judgment  recovered  by  his  client,  and  became 
himself  the  purchaser  of  the  land  sold  under 

the  execution,  and  paid  for  the  same 
[  *74  ]     by  discharging  the  judgment  'against 

the  defendant;  hM,  that  his  client 
might  maintain  this  action  against  him.  Ibid. 
IGO.  It  seems,  that  the  talcing  negotiable  pa- 
per is  equivalent  to  the  receipt  of  money,  so  as 
to  authorize  the  maintaining  of  this  action. 
Ibid,    Jind  see  TylOe  v.  Mayo,  7  J.  R.  132. 

161.  Assumpsit  lies  to  recover  back  money 
paid  on  a  contract  which  has  been  rescinded. 
GUlct  V.  Mamard,  5  J.  R.  85.  S.  P.  Raymond 
V.  Beamard,  12  J.  R,  274. 

162.  As  where  part  of  the  purchase  monev 
of  goods,  which  the  f  ^laintiffhad  agreed  to  call 
for  and  take  away,  within  a  certam  time,  was 
paid  in  advance,  and  the  plaintiff  did  not  c^U 
within  the  time,  and,  afterwards,  demanded  the 

foods,  which  the  defendant  refused  to  deliver; 
c/'i,  that  the  plaintiff  was  entitled  to  recover 
back  the  monev  paid  in  advance.  Raytnond 
V,  Beamard,  12' J.  R.  274. 

163.  A  demand,  in  such  a  case,  before  bring- 
ing the  action,  is  not  necessary.    Ibid, 

164.  A  tender  of  the  money  by  the  defend- 
ant will  not  extinguish  the  right  of  action,  but 
Aierely  preclude  claim  of  interest.    Ibid* 
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165.  If  the  receiver  of  the  money  of  another 
be  directed  by  the  principal  to  pay  if  over  to  a 
third  person,  and  he  expres^y  promises  to  pay 
it,  such  third  person  may  maintain  an  action 
iu  his  own  name  against  the  receiver,  for  so 
much  money  received  to  his  use.  ff'eston  v. 
Barker,  12  J.  R.  276.    See  anU  L^  1,  2,  a 

166.  So  where  A.  assigns  secunties  to  B.  in 
trust,  to  dispose  of  part  of  the  money  to  be  re- 
ceived thereon  to  certain  specified  purposes, 
and  to  hold  the  balance  subject  to  the  order  of 
A^  and  B.  accepts  tlie  trust,  and  A.  directs  him 
to  pay  the  balance  to  C. ;  an  action  for  money 
had  and  received  mav  be  maintained  by  C. 
against  B.,  to  recover  the  balance ;  the  accept- 
ance of  the  trust  being  equivalent  to  an  ex- 
press pix>mise  to  the  person  to  whom  A.  should 
order  the  money  to  nc  paid.    Ibid. 

167.  Money  paid  in  advance,  on  account  of 
services  to  be  performed,  may  be  recovered 
back,  in  case  oinon -performance,  in  an  action 
for  money  had  and  received.  fViiceler  v. 
Board,  12  J.  R.  363. 

168.  A  nd  the  defendant  is  not  bound  to  show 
a  performance  of  the  agreement  on  his  part, 
but  the  pUiintiflTmust  prove  a  non-performance. 
Ibid. 

169.  Where  A.  becomes  surety  to  the  owner 
of  a  vessel,  that  certain  seamen,  shipped  on 
board  the  vessel,  shall  proceed  on  (he  voyage, 
and  the  seamen  ]*eceive  wages  in  advance, 
which  they  pay  to  their  surety  as  an  indcnmiry, 
iu  case  they  should  desert  before  the  com- 
mencement of  the  voyage,  the  owner  cannot 
maintain  an  action  for  money  had  and  reciiv- 
ed,  against  the  surety,  for  the  money  so  ad- 
vanced.   Dodge  V.  Lean,  13  J.  R.  508. 

170.  A.,  the  administrator  of  an  intestate^s 
estate,  under  an  order  of  the  surrogate,  sold 
certain  land  of  the  intestate,  and  took  a  lK)nd 
and  mortgage  from  the  purchaser,  for  the  pur- 
chase money;  he,  afterwards, drew  an  ordei 
upon  the  purchaser,  in  favor  of  B.,  for  part 
of  a  debt  due  from  his  intestate  to  B.,  stating 
in  tlie  order,  that  the  amount  should  be  credit- 
ed on  the  bond  and  mortgage ;  but 

Uie  purchaser  ^refused  to  f>ay  the  [  *75  ] 
order,  as  the  bond  and  mortgage  had 
been  assigned  to  C. ;  held,  tnat  A.  having  re- 
ceived the.  full  amount  of  the  boud  and  inort- 
gage  from  the  assignee,  and  being  crt'di ted  lor 
the  amount  of  the  debt  due  to  B.,  in  biq  ac- 
count with  the  surrogate,  was  liable,  in  his  in- 
dividual capacity,  for  the  amount,  as  for  so 
much  money  had  and  received  to  tJie  use  of 
B.    Mosher  y.  Hubbard,  12  J.  K.  510, 

171.  Where  land  is  sold  by  tlie  loan  ojpcerSj 
for  arrears  due  on  a  mortgage,  the  title  of  the 
mortgagor  is  entirely  devested ;  and  he  cannot, 
afterwards,  compel  the  purchaser  to  reconvcy 
it  to  him,  on  payment  of  the  purchase  money ; 
and,  where  there  is  no  previous  agreement 
to  that  effect,  the  purchaser  will  not  be  deem- 
ed a  trustee  for  the  owner;  and,  even  if 
there  was  such  a  parol  agreement,  it  would  be 
void  by  the  statute  of  frauds ;  and,  therefore, 
where  tlie  owner  of  land  mortgaged,  and  sold 
by  the  loan  ofikers,  paid  the  purchaser  a  sum 
of  money  to  release  his  interest,  he  cannot 
maiatain  an  action  for  money  had  and  received^ 
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to  recover  it  back  as  received  unconscien- 
tioMsly,  whether  there  was  a  previous  parol 
a<rreemeDt  or  noL    ShcniU  v.  Crosby.  14  J.  R. 

172.  Where,  on  a  parol  agreement  for  the 
exrhanffe  of  lands,  which  is  void  by  the  statute 
of  frauiis,  the  plaintiff  delivered  to  the  defend- 
ant the  promissory  note  of  a  third  person  as  a 
pledge,  to  be  forfeited  in  case  of  the  plaintifl*'8 
non-compliance  with  the  agreement,  and  the 
defendant  received  payment  of  tlie  note  ;  hdd^ 
that  the  pUintiff  might  recover  the  amount,  in 
asmmpsni  for  money  had  and  received  from 
the  defendant,  the  delivery  of  the  note  being 
wtthoat  consideration.  Rice  v.  Petty  15  J.  R. 
503. 

173.  Where  the  plaintiff  claimed  a  sum  of 
money  of  the  defendant,  who  denied  it,  but 
pn>mrsed,  that  if  the  plaintiff  would  swear  to 
the  correctness  of  the  claim,  he  would  pay  it ; 
and  tiie  plaintiff  made  affidavit  accordingly ; 
kdd,  that  the  promise  was  valid,  and,  in  an  ac- 
tion oCctssiMipsit  to  recover  the  amount  sworn 
to,  it  was  not  competent  to  the  defendant  to 
prove,  that  the  plaintiff  had  sworn  falsely,  or 
was  mistaken  in  his  affidavit  Brooks  v.  Ballj 
18  J.  R.  337. 

174.  Where  money  is  paid  by  the  plaintiff 
to  the  defendant  by  mistake,  notice  of  the  mis- 
take, and  demand  of  repayment,  before  bring- 
ing the  action  to  recover  it  back,  are  not  neces- 
sary ;  for  the  par^  receiving  the  money  paid 
under  a  mistake  of  facts,  is  not  a  bailee  or  tnis- 
tee,  nor  does  his  duty  to  return  arise  upon  re- 
nuosL     VHea  Bcmk  v.  Van  Giesotiy  18  J.  R. 

175.  Bat  if  notice  and  demand  were  neces- 
sary in  such  a  case,  ])Utting  a  letter  containing 
such  notice  and  demand  in  the  post  office,  di- 
rected to  the  defendant,  would  be  sufficient. 
Ibit 

176u  Assumpsit  for  mon^faad  and  received, 
does  not  lie  against  two  defendants,  without 
showing  a  joint  contract,  or  that  both  received 
the  money.  ManaJum  v.  CribhonSj  19  J.  R.  109. 
427. 

177.  Where  the  plaintifTpurchased  of  a  con- 
ftatde,  at  a  sale  under  an  execution  issued  by  a 
justice,  all  the  title  and  interest  in  a  lease,  or 
tprm  for  years,  and  paid  part  of  the  considera- 
tion money,  and  the  constable  refused  to  exe- 
cute a  conveyance  of  the  premises, 

[  ♦TB  ]  or  to  return  the  •money  paid ;  keldf 
that  there  was  a  fail  (ire  of  consider- 
Btifm,  as  SQcb  an  interest  in  land  could  not  be 
sold,  ander  an  execution  from  a  Justice's  Court ; 
and  the  plaintiff  was,  therefore,  entitled  to  re- 
cover back  the  money  paid.  Putnam  v.  fFest- 
coO.  19  J.  R.  73. 

178.  B.  received  from  S.  eight  doubloons  of 
gold,  of  the  value  of  122  dollars,  which  he  af- 
terwards paid  to  H.,  who  endorsed  that  sum 
on  the  note  of  B.  to  him.  H.,  a  few  days 
thereafter,  returned  the  doubloons  to  B.  as  l>e- 
ing  light,  and  not  of  the  value  of  122  dollars, 
ai^  B.  took  them  back,  and  returned  them  to 
S.  who  received  them,  and  promised  to  have 
them  changed,  and  pay  to  n.  122  dollars,  in 
other  money.  B.  became  insolvent,  and  in  a 
■ettJement  of  accounts  with  S.,  he  vras  credited 


the  122  dollars ;  heldj  that  an  action  for  money 
had  and  received  would  not  lie,  at  the  suit  of 
H.  against  S.,  to  recover  back  the  value  of  the 
doubloons,  as  the  property  in  them  had,  by  the 
redelivery  to  B.,  become  transferred  to  him, 
and  the  payment  on  the  note,  by  his  taking 
them  back,  was  virtually  rescinded.  Hawkins 
V.  Stark,  19  J.  R.  305. 

179.  To  entitle  a  purchaser  to  recover  liack 
part  of  the  consideration  money,  paid  on  a  con- 
tract for  the  purchase  of  land,  he  must  show 
that  he  has  tendered  the  purchase  money,  and 
demanded  a  deed,  so  as  to  put  the  vendor  in 
default    Hudson  v.  SunO,  20  J.  R.  24. 

180.  Whether,  in  such  case,  the  purchaser 
must  not  prepare  and  tender  a  conveyance  to 
be  executed  by  the  vendor  ?     Qwere.    Ibid, 

181.  A  borrower,  who  has  paid  more  than 
the  legal  rate  of  interest,  is  not  confined  to  the 
remedy  siven  by  the  statute,  but  may  bring  <»- 
sumpsit  for  money  had  and  received,  to  recover 
the  excess  of  interest:  but  to  maintain  the  ac- 
tion, he  must  show,  that  he  has  paid,  or  offered 
to  pay,  all  the  principal  lent,  and  the  lawful  in- 
terest.    fTheaton  v.  JHKbbard,  20  J.  R.  290. 

See  cmte  1.  III. 

See  tit.  Agreement  V.  Insuraivce.  Wa« 
OER.  Bills  of  Exchange,  &c.  Use  and 
OccDPATiON.    Sale  of  Chattels. 

Pleadings  in  Assumpsit,    See  Pleabinos. 


•ATTACHMENT.        [  •TT  ] 

I.  hi  what  cases  an  attachment  wiU  be  granted, 
and  what  unit  be  cuimitted  in  excuse. 
II.  Rule  to  show  cause,  attachment,  and  sub^ 
sequent  proceedings. 

I.  In  what  cases  an  attachment  wSl  be  granted, 
and  what  wiU  be  admitted  in  excuse, 

1.  If  a  wimeas  merely  disobeys  a  subpcena, 
the  Court  will,  in  the  first  place,  grant  a  rule 
to  show  cause.    Jackson  v.  Mann,  2  C.  R.  92. 

2.  But  where  he  positively  refuses  to  obey, 
an  attachment  will  be  granted  in  the  first  in- 
stance. Andrews  v.  Andrews,  2  J.  C.  109.  ^SL  C. 
C.  C.  119. 

3.  Bringing  an  action  in  the  name  of  another 
person,  without  his  privity  or  consent,  is  a  con- 
tempt ;  and  if  the  nominal  plaintiff  be  non- 
suited, an  attachment  will  be  granted  against 
the  person  who  brought  the  suit,  for  the  costs. 
BuUerworth  v.  Stagg,  2  J.  C.  291. 

4.  Denying  any  criminal  or  disrespectful  de- 
sign in  publications  reflecting  on  proceeding 
before  thfe  Court,  will  not  justify  tne  party,  if 
they  appear  to  the  Court  to  amount  to  a  con- 
tempt    The  People  v.  Freer,  1  C.  R.  485.  518. 

5.  But  it  is  otherwise,  if  the  facts  charged 
amount  only  to  a  constructive  contempt ;  and 
where  the  |M»r9ons  against  whom  the  attach- 
ment is  prayed  came  into  Court,  and  disavowed, 
on  oath,  any  intentional  disrespect  to,  or  con- 
tempt of,  the  Court,  or  any  idea  of  influencing 
the  cx>ur8e  of  justice,  in  the  decision  of  a  cause, 
and  declaring  t)iat  the  publications  complained 
of  were  resolutions  passed  at  a  public  meeting 
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^  of  the  electors,  and  intended  solely  to  influence 
the  election  of  governor,  the  Court  refused  to 
make  tlie  rule  for  an  attachment  absolute.  The 
FeopU  V.  Few,  2  J.  R.  2iK). 

iSee  CoifTEMPT. 

IL  Rule  to  show  causty  attachmenty  and  aubse- 
querd  proceedinga. 

6.  Where  the  rale  to  show  cause  was  delay- 
ed in  the  clerk's  office,  so  that  it  could  not  be 
served  in  time,  the  Court  ordered  it  to  be  re- 
newed.   H^addingUmy.ChambeHin,2C,K.251. 

7.  On  a  rule  to  show  cause,  the  defendant 
need  not  appear  in  person.  The  PecfU  v.  Van 
Wyck,  2  C.  R.  333.  But  the  contrary  is  inti- 
mated mThe  People  v.  Freer,  1  C.  R.  485. 

8.  Until  the  attachment  against  the  aheriff 
IS  graiited,  the  proceedinas  are  entitled  in  the 
names  of  the  parties  in  the  civil  suit  Folger 
V.  Hoogland,  5  J.  R.  235.  &  P.  Matter  of 
Brotuton,  12  J.  R.  460. 

9.  But  after  the  attachment  has  been  grant- 
ed, all  the  proceedings  must  be  in  the  name 
of  the  {leople.    Ibid. 

*10.  But,  it  nema,  that  affidavits  to 
[*78]  support  a  motion  for  an  attachment 
agamst  a  printer  of  a  newspaper,  re- 
flecting on  the  parties  or  proceedings  in  a  cause 
pending  in  the  Court,  need  not  be  entitled  at 
all ;  and  if  entided  erroneously,  they  cannot  be 
read.   MatterofBr(m8on,12J.IL^60. 

11.  Whether  they  may  not  be  entitied  in 
the  civil  suit  pending  ?     Quaere.    Ibid. 

12.  The  attachment  is  merely  process  to 
bring  the  party  into  Court  to  answer,  which 
must  be  done,  m  every  case,  before  the  party 
can  be  convicted  of  a  contempt.  Jackson  v. 
Smith,  5  J.  R.  115. 

13.  If  his  answers  show  that  no  contempt 
has  been  committed,  the  party  is  entitled  to  his 
discharge  ;  but,  if  the  contempt  be  admitted, 
the  Court  proceeds  to  pronounce  judgment  ac- 
cording to  the  circumstances  of  the  case.    Ibid, 

14.  After  the  defendant  is  brought  up  on  an 
attachment,  the  plaintifi*  must  file  his  interroga- 
tories in  four  aays ;  and  the  defendant  enter 
into  a  reco^izance  of  100  dollars,  to  appear 
de  die  in  diem.  Herring  v.  TyUe,  1  J.  C.  31. 
5.  C.  C.  C.  64. 

15.  The  clerk  must  take  the  defendant's 
answers  to  the  interrogatories  filed,  and  report 
the  same  to  the  Court    Ibid. 

16.  Interrogatories,  after  the  defendant  has 
answered,  may  be  amended,  when  the  amend- 
ment does  not  relate  to  new  matter,  but  is  in- 
tended to  explain  an  ambiguity,  and  obtain  a 
ftiller  answer.    Ibid. 

Attachment  against  an  attoraeyfor  mia- 
conduct.    See  Attorney  and  Counsel  V. 

against  a  sherifll^  for  not  re- 
turning process,  or  bringing  in  the  body.  Su 
Bail.    Sheriff. 


a^nst  a  sberi^  for  not  re- 
turning an  execution.    See  Sheriff. 

Foreign,  when    it   may  be 

pleaded.    See  Pleading. 

against  absconding  and  ab- 
sent debtors.  See  Absconding  and  Abssnt 
pEBToas. 
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ATTAINDER. 

(a)  Effect  of  a  conviction  under  the  act  ofattatn- 
der  of  1779;  (b)  Proceedings  under  the  act, 
and  how  they  are  to  be  construed^  and  when 
vaUd;  (c)  Acta  of  the  I2th  May,  1784,  lat 
May,  1786,  and  2dth  March,  1797,  in  rela- 
tion to  forfeited  estates. 

(a)  Effect  of  a  conviction  under  iht  a/d  of  at- 

tainder  of  1779. 

1.  By  the  act  of  attainder  of  October  22, 
1779,  the  real  and  personal  property  of  persons 
adhering  to  the  enemies  or  the  state  was  for« 
feited  to  die  state.  StegAI  v.  JSTane,  2  J.  C.  33& 

2.  So  that  one  attainted  by  the  act 
cannot  sustain  an  action  for  rent  *due    [  *79  ] 
to  him  previous  to  the  passing  of  the 

act,  or  make  it  a  set-oflf  in  an  action  by  his 
lessee.    Ibid. 

3.  Attainder  of  the  husband  is  not  a  bar 
to  Uie  wile's  dower.  Palmer  v.  Horton,  1 
J.  C.  27. 

4.  Lands  descending  to  the  defendant  be- 
tween the  indictment  and  judgment,  were  for- 
feited bv  the  act.  Jadcson,  ex  dem.  PeU,  t. 
Prevost,^2  C.  R.  164. 

5.  By  the  act  of  attainder  a  condition  was 
not  forfeited  ;  so  that  if  die  person  attainted 
might,  by  performance  of  a  condition,  haTe 
vested  an  estate  in  himself,  yet,  after  hia  at- 
tainder, the  state  cannot,  by  their  performing 
it,  vest  the  estate  in  him,  and  therek»y  subject 
it  to  ft)rfeiture  under  the  statute.  Jackson,  ex 
dem.  Grati,  v.  CaUin,  2  J.  R.  248.  S.C.%n 
error,  8  J.  R.  520. 

6.  A  person  attainted  under  the  act  is  con- 
sidered as  civUiter  mortuus.    «S.  C.  2  J.  R.  248. 

(b)  Proceedings  under  the  act,  and  how  (hey  are 

to  be  construed,  and  when  valid. 

7.  Proceedings  under  this  act  are  to  be  con- 
strued by  the  rules  in  cases  of  attainder,  and 
not  by  the  ordinary  course  of  judicial  proceed- 
ings. Jackaon,  ex  dem.  St.  Croix,  v.  Simda  and 
another,  2  J.  C.  267. 

8.  So,  where  the  conviction  contains  an  in- 
complete description  of  the  person  convicted, 
but  not  a  false  description,  or  repugnant. to  the 
truth,  as,  where  Joahua  Tkmple  Be  St.  Croix 
was  convicted  by  the  name  of  Joahua  De  St. 
Croix,  it  may  be  supplied,  and  the  identity  of 
the  person  ascertained  by  parol  proofs    Ibid. 

9.  If  the  addition  oi  honor  be  omitted  to  the 
name  of  the  person  indicted,  it  will  not  vitiate 
the  proceedings,  the  jury  having  expressly 
found  him  to  1:^  the  person  intended.  Jadtson, 
ex  dem.  Pdl,  v.  Preooat,  2  C.  R.  164. 

10.  A  person  who  removed  within  the  Brii- 
iah  lines,  duriRg  the  American  war,  and  died 
there,  in  June,  1777,  was  presented  by  the 
grand  jury,  and  indicted  on  tne  5lb  May,  1780, 
Ssr  an  offence  chared  to  have  been  committed 
on  the  15th  ofApnl,  1777,  and,  being  convict- 
ed, judgment  was  signed  the  14th  My,  1783, 
and  his  estate  forfeited  and  sold :  the  proceed- 
ings were  regular;  ibr  the  act  extended  to 
persons  who  were  dead  at  the  time  of  the  in- 
dictment and  conviction,  as  well  as  to  such  as 
were  living,  and  the  judgment  on  the  attainder 
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WAS  valid  and  efiectual.     Jackson^  ex  dem. 
JflUiams,  V.  Stokes,  3  J.  R.  151. 

11.  The  Court  will  Dot  order  a  judgment 
under  this  act  to  be  signed  nunc  pro  time. 
Seaman  t.  Miller,  1.  J.  R.  148. 

12.  A  conviction,  afler  tlie  preliminary  arti- 
c  les  of  peace  with  Great  Britain  were  signed, 
is  vokL  Jaduonf  ex  dem.  Rohimon,  v.  Munson, 
3  C.  R.  137. 

13.  The  judgment,  and  not  the  signing  the 
roll,  is  to  be  considered  as  the  time  of  con  vie- 
tiou  ;  »>  that  a  judgment  rendered  in  1781,  the 
record  of  which  was  not  signed  until  1783, 
IS  a  good  conviction,  and  not  within  the  pro- 
vi^iofis  of  the  treaty  of  peace  with  Grtai 
Britain.  Jackson,  ex  dem.  The  People,  v. 
Snyder,  1  J.  R.  520. 

I  ♦S0 1     •(c)  ^d$  of  ike  im  Mav,  1784,  l^f 
3Iay,  178(3,  (wui  29f^  March,  1797,  tn 
rdatum  to  forfdted  estates, 

14.  After  judgment  for  the  plaintiff  in  eject- 
meut,  against  tlie  tenant,  claiming  as  a  pur- 
chaser from  the  commissioners  for  the  sale  of 
forfeited  estates,  the  Court  ordered  the  writ  of 
possession  to  be  stayed,  until  the  plaintifiTshould 
luake  compensation  to  the  tenant  for  his  im- 
provemenls,  pursuant  to  the  act  of  the  legisla- 
ture, passed  the  l^h  May,  1784.  Jackson,  ex 
dem.  Bobinson,  v.  Munson,  1  J.  R.  277. 

15.  The  act  of  May  1st,  1786,  to  amend  the 
act  of  Mi^  12th,  1784,  for  the  speedy  sale  of 
confiscated  estatesi  is  retrospective,  and  afiects 
prior  titles.    Broum  v.  MtckeU,  C.  C.  84. 

16.  The  act,  limiting  the  period  of  bringing 
claims  aod  prosecutions  against  forfeited  es- 
utea,  passed  the  29tb  Mar^  1797,  (sess.  11.  c. 
52.)  does  not  extend  to,  or  bar  the  claims  of, 
the  widows  of  persons  attainted,  of  their  dower 
in  the  estates  forfeited,  and  sold  by  the  com- 
missioDers  of  ibrleltures.  Hogle  v.  Stewart, 
£  J.  R.  104. 
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III.  Duty  and  authority  of  an  attorney. 

IV.  PrvitUge  of  cdtorneys  and  counsd, 

V.  Misconduct  of  an  attorney,  and  how  far  a 
dient  witl  he  j^rotected  in  his  dealings  with 
his  attorney, 
VI.  Momey's  lien  and  remedy  for  his  costs, 

I.  Mmission  of  attorneys  and  counsel, 

1.  Serving  a  regular  clerkship  with  a  prac* 
tLsing  attorney  for  seven  years,  is  necessary,  in 
order  to  obcam  an  admission  to  practise  as  an 
attorney  of  the  Supreme  Court.  General  Rule 
1.  Octoker,  1797. 

2.  But,  pursuing  classical  studies  for  four 
yean,  or  l^a,  aAer  the  person  shall  be  fourteen 
years  of  age,  will  be  accepted  in  lieu  of  an 
equal  portion  of  time  of  clerkship.    Ibid, 

3.  And,  in  such  case,  application  must  be 
made  lo  a  judge,  who,  on  examination,  will 
make  an  order  purporting  the  length  of  time 
that  it  bash  satisfiictorily  appeared  to  him  that 
the  pefson  has  puFBuea  classical  studies^  and 
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ordering  the  length  of  time  that  his  clerkship 
shall  continue.    Ibid, 

4.  The  order  must  be  annexed  to  a  certifi- 
cate by  the  attorney,  (which  certificate  is  re- 
quired in  every  case,)  certifying  that  the  person 
bath  commenced  a  clerkship  with  him ;  which 
certificate  must  be  filed,  and  tlic  clerkship  will 
be  deemed  to  have  commciiced  on  tlie  day  of 
filing.    Ibid, 

•5.  The  certificate  of  clerkship     [  'SI  j 
should  state  that  the  clerk  had  served 
a  clerkship  regularly  in  the  office  of  the  attor- 
ney.   3J.  R.2(il. 

6.  A  clerk,  to  be  entitled  to  admission,  must 
have  been  in  the  office  with,  and  under  the 
personal  direction  of,  the  attorney.  4  J.  R.  191. 

7.  The  oath  of  office  only  is  to  be-ad minis- 
tered to  persons  admitted  as  attorney  or  coun- 
sel of  the  Supreme  CourL  Reg.  Gen.  Feb,  1805. 
2  C.  R.  387. 

8.  No  person,  not  a  natural  bom  or  natural- 
ized citizen  of  the  United  States,  can  be  ad- 
mitted an  attorney  or  counsellor  of  the  Supreme 
Court.    Reg.  Gen.  Aufr.  18C{).    1  J.  R.  528. 

9.  But  previous  to  this  rule,  alienage  was  no 
bar  to  admission.    2  C.  R.  386. 

10.  Every  attorney  of  the  Supreme  Court, 
having  practised  as  such  for  three  j'ears,  may 
be  admitted  as  counsel.  Reg.  Gen.  JVov.  1804. 
2  C.  R.  261. 

11.  Every  person  who  has  regularly  pursued 
juridical  studies,  under  a  professor  or  counsel- 
lor at  law,  for  four  years,  within  this  state,  is 
entitled  to  a  license  to  practise  as  counsel  in 
this  Court.  Reg.  Gen.  JVbr.  1803.  1 C.  R.  494. 

12.  Every  person  who  shall  have  been  ad- ' 
mitted  as  counsellor  in  any  other  state,  and 
practised  with  reputation  as  such  for  four  years 
m  such  state,  is  entitled  to  a  license  to  practise 
as  counsel  in  this  Court.  Ibid,  But,  by  a  rule 
of  Friday,  February  17, 1809,  this  jmrt  of  the 
rule  of  A*ov.  1803,  is  annulled.    4  J.  R.  192. 

13.  It  seems  that  the  new  constitution  f  Art 
VI.)  has  not  abrogated  the  provisions  or  the 
act  to  suppress  duelling,  which  requires  coun- 
sellors, attorneys,  and  solicitors,  to  take  the 
oath  prescribed  in  that  act,  in  addition  to  the 
usual  oath  of  office.  Matter  of  Oaths  of  M- 
tomeys,  20  J.  R.  492.  Contra,  per  Sanford,  Ch. 
In  the  matter  of  Hood,  1  llopk.  Ch.  Rep.  6. 

II.  .Agents  of  an  attorney, 

14.  Every  attorney  residing  in  Albany  or 
JSTeW'York,  must  have  an  agent  in  the  other  of 
tiiose  places,  and  every  attorney  residing  else- 
where, an  agent  in  each  of  those  places.  Gen. 
Rule  VIII.  Jan,  1799. 

15.  The  agent  must  be  an  attorney,  and  his 
appointment  must  be  in  writinpTt  signed  by  the 
attorney,  and  filed  in  the  clerk's  office  in  the 
city  where  the  agent  shall  reside.     IhuL 

16.  But  deputy  clerks,  in  either  of  the  offices 
in  this  state,  may  be  appointed  agetds,  4  J. 
R,  498. 

17.  The  clerk  must  keep  a  book  of  the 
names  of  agents,  aud  the  attorneys  appointing 
them  ;  the  latter  in  alphabetical  order.     Pnd, 

18.  Every  attorney  must  have  an  agent  re- 
siding in  the  village  of  UHca.  Reg.  Geo.  Aug. 
18,1809.    4  J.  R.  498. 

4) 


81 


ATTORNEY  AND  COUNSEL. 


83 


As  to  service  of  papers  on  an  agent  See 
Practice. 

[*8JK]  *IIL  Duty  and  auihniiy  of  atioUoriuy. 

19.  An  attorney  is  not  bound  to  proceed  in  a 
suit,  unless  the  client  pays  his  costs ;  nor  will 
the  Court  compel  him  to  proceed,  without  his 
costs  are  paid  or  secured.  Castro  v.  Bennett^ 
2  J.  R.  296. 

20.  If  any  attorney  of  the  Supreme  Court 
takes  a  counsellor  into  partnership,  who  is  not 
an  attorney,  the  attorney  must  have  the  whole 
arid  exclusive  charge  and  superintendence  of 
the  attorney's  business,  for  which  he  is  re- 
sponsible, so  that  no  person  can  take  any  part 
in  the  conduct  of  the  suit,  on  the  ground  of  the 
partnership,  whose  office  is  kept  at  a  different 
place  frort^  that  of  the  attorney.  Matter  of 
John  Woodward,  4  J.  R.  289. 

21.  Where  the  evidence  of  a  debt  then  due 
is  lefl  with  an  attorney,  who  gives  a  general 
receipt  for  it,  it  IVill  be  presumed  that  he  re- 
ceived it  for  the  purpose  of  collection  ;  and  if 
an  action  be  brought  against  him  for  his  negli- 
gence, by  which  the  debt  was  lost,  it  is  incum- 
bent on  him  to  show  that  he  received  it  spe- 
^.ially,  and  for  some  other  |JurpoHe.  Kxtcviors 
qfSmedts  v.  EUmeruUnf,  3  J.  R.  185.  . 

22.  Where  an  attorney  ap()earB  for  a  party, 
the  Court  will  look  no  further,  but  will  proceed 
as  if  he  had  sufficient  authority,  and  leave  the 
party  to  his  action  against  him.  Jackson^  ex 
dem.  Smithy  v.  SttiooH,  6  J.  R.  34. 

23.  If  an  attorney  appear  for  a  defendant, 
(whether  process  has  been  served  or  not,) 
without  his  authority,  and  confess  judgment, 

I  or  let  it  go  by  default,]  the  judgment  is  regu- 
ar,  and  will  not  be  set  aside  ;  but  tiie  attorney 
is  liable  to  an  action.  Denton  v.  NbytSy  6  J. 
R.  296.    See  Judgment. 

24.  The  Court,  in  tliis  case,  ordered  the  at- 
torney to    show  cause  why  an  attachment 

*  should  not  issue  against  him.    Jbid, 

25.  The  general  authority  of  the  plaintiff's 
attorney  ceases  with  the  judgment,  or,  at  least, 
with  the  issuing  an  execution  within  the  year. 
Jackson,  ex  dem.  MCreOy  v.  BartUtt,  8  J. 
R.361. 

26.  The  plaintiff's  attorney,  from  his  gen- 
eral character  of  attorney,  has  no  authority  to 
discharge  tiie  defendant  from  execution  on  a 
CO.  sa.  without  satisfaction.  Ihid,  S.  P.  Kellogfr 
▼.  Gilberi,  10  J.  R.  220.  See  Orary  v.  Turner, 
6  J.  R.  51. 

27.  The  attorney  cannot  enter  a  retraxit, 
Ter  Jren<,  Ch.  J.    Ibid. 

28.  The  power  of  the  plaintiff's  attorney, 
afler  judgment,  extends  only  to  the  if^uing  of 
execution  and  receiving  the  debt.  Per  Kent, 
Ch.J.    Bnd. 

^.  A  verbal  authority  to  an  attorney  to 
appear  in  a  cause^  is  not  sufficient  to  enable 
him  to  release  the  nit^'est  of  a  witness.  Murray 
v.Hou<e,llJ.  R.  464. 

lU).  A  plaintifTs  attorney,  by  his  general 
authority  as  attorney,  cannot  purchase  land 
sold  under  an  execution  issued  in  the  cause, 
for  the  benefit  of,  and  as  trustee  for,  his  client 
Btnrdsley  v.  Root,  11  J.  R.  464. 

31.   An   attorney,  who    receives   a   note 
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fW>m  his  client  to  collect,  is  *war-  [*83] 
ranted  by  his  general  retainer,  to  bring 
a  second  suit  on  the  note,  after  being  nonsuited 
in  the  first,  for  want  of  due  proof  of  the  exe- 
cution of  tlie  note.  Scott  v.  Eitnendorf,  12  J. 
R.  315. 

IV.  Privilege  qf  attorneys  and  ttmnsd, 

32.  An  attorney  defendant  cannot,  by  plea, 
waive  or  destroy  his  privilege,  for  it  is  not 
allowed  for  his  own  sake,  but  for  the  sake  of 
tlie  Court,  and  the  suitors  in  it.  Scott  v.  Van 
AUhpie,  9  J.  R.  216.    Set  pi.  47. 

3d.  It  is  sufficient  for  a  plaintifl^  proceeding 
by  bill,  that  the  defendant  is  an  attorney  pro^ 
patet  per  recordum.    Ibid, 

34.  If  an  attorney  wish  to  get  rid  of  bis 
privilege,  be  must  upply  to  the  Court,  who  will 
strike  his  name  off  the  roll,  unless  the  applica- 
tion is  made  to  avoid  an  impending  censure  of 
the  Court    BmL 

35.  Where  an  attorney  is  sued  in  an  inferior 
Court,  in  which  he  is  privileged  from  arrest^ 
the  cause  cannot  be  removed  into  the  Supreme 
Court  bv  habeas  corpus  cum  causd.  ffebb  v. 
Clevdand,  9  J.  R.  2(i6. 

36.  Th«  privilege  of  attorneys  of  inferior 
Courts,  from  arrest  by  process  from  the  Su- 
preme Court,  does  not  extend  beyond  the  time 
of  their  necessary  attendance  on  those  Courts. 
Gibhs  v.  Lomms,  10  J.  R.  463. 

37.  A  counsellor  of  the  Supreme  Court  is 
entitled  to  privilege.    2  C.  R.  387. 

38.  An  attorney  who  has  ceased  to  practise 
for  one  year,  and  has  entered  into  a  different 
employment,  loses  his  privilege.  Brooks  y. 
Patterson,  2  J.  C.  102.     S.  C.  C.  C.  133. 

39.  Attorneys  and  counsellors  are  not  privi- 
leged from  serving  in  the  militia.  In  the  matter 
of  Bliss,9  J.  R,B47, 

40.  Though  their  common  law  privileges 
cannot  be  taken  away  by  general  words  in  a 
statute,  yet  they  may  by  its  manifest  intent. 
Ihid. 

41.  An  attorney,  sued  joiiitW  with  others,  is 
not  entitled  to  privilege.  Tiffany  v.  DriggSf 
13  J.  R.  252. 

42.  An  attorney,  sued  in  a  Justice's  Court, 
joiutly  with  anotlier  defendant,  cannot  plead 
m  abatement,  that  the  Court  of  which  he  is  an 
attorney  is  then  sitting.     Ibid, 

43.  Where  process  is  issued  out  of  a  Jus- 
tice's Court,  against  an  attorney  or  counsellor, 
and  served  during  the  term  or  session  of  ihe 
Court  of  which  he  is  an  attorney  or  counsel, 
the  defendant  may  plead  his  privilege  in  abate- 
ment, although  the  process  was  returnable 
afler  the  term.  Gilbert  v.  Vanderpoot^  15  J. 
R.242. 

44.  In  suits  against  attorneys,  not  only  the 
bill  or  declaration  and  notice  to  plead,  but 
notices  of  all  subsequent  proceedings  in  the 
cause,  must  be  served,  fersonaUy,  on  the  de- 
fendant or  his  agent  Bridgeport  Bankv.  Skef" 
woody  16  J.  R.  43. 

45.  And,  whether  an  attorney  is  sued  by 
writ  or  bill,  he  is  equally  entitled  to  persaned 
service  of  the  declaration,  and  notice  of  subse- 
queiu  proceedings.      Brown  v.  CkUdSf  17  J. 
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46.  An  attorney  or  counsel  of  the  Su- 
preme Court,  who  ia  a  party  to  a  suit,  has  no 
privilege  as  to  the  vtnut.  King  v.  jBurr,  20 
J.  R.274. 

•47.  But  now,  by  the  statute,  (Seas. 
[  •ai  ]  36.  c.  48.J  passed  JprU  2<1,  1813,  all 
officers  of  the  S.  Court,  Courts  of  C. 
P.  and  Chancery,  are  made  liable  (except  dur- 
ing- the  octual  sitting  of  such  Courts)  to  arrest 
CD  mesne  process,  and  may  be  held  to  bail  like 
other  pcKons.    Secor  v,  nellj  18  J.  R.  52. 

48.  Attorneys  and  other  officers  were  ai%vays 
subject  to  be  taken  in  execution  ;  and  they  are 
relievable  from  the  arrest  only  on  motion,  and 
under  the  circumstances  of  the  case.    IbvL 

40.  If  an  attorney  or  counsellor  of  the  Court 
be  taken  on  a  ca,  scl^  during  his  attendance  on 
Court,  he  may  be  discharged^  on  motion,  and 
affidavit,  &c.  Ibid, 

50.  A  judge  at  the  circuit,  or  sittings,  may, 
aboi,  discharcre  him,  under  the  like  circum- 
stances.    Ibid. 

51.  A  sheriif  cannot  take  notice  of  the  priv- 
il<^  of  an  attorney,  nor  can  he  discharge  him 
from  his  custody,  under  the  process  of  the 
Court,  on  his  producing  a  writ  of  privilege ; 
and  if  he  do  so,  he  is  liable,  as  for  an  escape, 
for  tiie  amount  of  the  debt,  &c.    Ibid, 

52.  And  xlieprivikge  of  attorneys,  &c.  from 
arrest,  except  during  the  actual  sitting  of  the 
Court,  being  now  taken  away,  they  stand  on 
the  same  ground  as  other  persons,  in  respect 
toeotis;  and,  if  sued  in  the  S.  Court,  by  bill, 
during  terra,  and  less  than  50  dollars  is  recov- 
ered, they  are  not  liable  for  costs.  Foster  v. 
Garnsetf^  13  J.  R.  405. 

V.  MUcondud  of  an  €^orneVf  and  how  far  a 
fUtni  unU  he  protected  in  lus  dealings  with 
kuaUomty. 

53.  The  Court  will  relieTe,  in  a  summary 
way,  against  the  misconduct  of  an  attorney. 
Tht  peopU  V.  SmUhj  3  C.  R.  221. 

51.  So,  where  an  attorney  retained  money 
collected  for  his  client,  the  Court  ordered  him 
ID  exhibit  his  counter  demands,  and  pay  the 
balance  within  a  limited  time,  or  that  an  at- 
tachment issue.    Ibid, 

55.  So,  for  refusing  or  neglecting  to  pay 
over  money  collected  for  his  client,  a  rule  was 
granted  for  the  attorney  to  show  caiise  why  an 
attachment  should  not  issue*  The  People  v. 
WiUtm,  5  J.  R.  368. 

56.  The  Court  will  always  look  hito  the 
dealings  between  attorney  and  client,  and  guard 
the  latter  from  imposition.  Starr  v.  Fonder- 
h^dm,  9  J.  R.  25a 

57.  And  where  a  judgment  was  entered  by 
an  attorney,  on  a  bond  and  warrant,  against  his 
client,  and  part  of  the  sum  for  which  thejudg- 
meot  was  given  included  costs,  the  Court  di- 
rected the  clerk  to  inquire  into  the  considera- 
tion of  the  bond,  and  to  require  the  attorney  to 
adduce  proof  of  the  consideration,  or  answer 
to  interrogatories  on  oath;  and  the  costs  in- 
cluded in  the  bond  to  be  taxed,  and  to  make 
report  thereon  to  the  Court ;  and,  in  the  mean 
^me,  alJ  prooeedings  on  the  judgment  to  be 

56L  A  judgment,  confessed  by  a  client  to  his 


attorney,  will  be  permitted  to  stand  only  as  a 
security  for  what  is  actually  due.    Ibid, 

59.  VVhere  a  person  is  made  a  lessor  in 
ejectment,  without  his  authority,  and  tlie  plain- 
tiff afterwards  becomes  notisuit,  the 
plaintifi's attorney, *and not tlie lessor,   [ *85 ] 
IS  liable  fur  the  costs.     The  People  v. 
Bradt,  G  J.  R.  318. 

60.  So,  if  A.,  not  having  any  interest  in  the 
land,  permit  B.  to  use  his  name,  as  a  lessor  of 
the  plaintiff  in  ejectment,  on  condition  that  he 
should  not  be  at  any  further  expense,  and 
B.  employs  an  attorney  to  bring  the  suit  in 
the  name  of  A.,  without  informing  him  of 
the  condition  annexed  to  the  authority,  and 
A.  is  compelled  to  pay  costs,  he  has  a  remedy, 
not  only  against  B.  but  against  the  attorney, 
although  tlie  latter  was  ignorant  of  the  condi- 
tion.   Bradt  v.  Walton,  8  J.  R.  208. 

VT.  Momey*s  lien  and  remedy  for  his  costs. 

61.  In  an  action  by  an  attorney  for  his  costs, 
though  he  need  not  prove  the  original  employ- 
ment, yet  he  must  show  some  recognition  of 
him,  by  his  cllunt,  as  attorney,  in  the  progress 
of  the  suit.    Hotchkiss  v.  Le  Roy,  9  J.  R.  142. 

62.  Evidence  that  he  acted  as  attorney,  and 
that  he  was  consiilered  as  such  by  the  attorney 
of  the  op))osite  party,  is  insufficient.    Ibid. 

63.  If  the  defendant  pay  to  the  plaintiff  his 
debt  and  costs,  aAer  notice  from  the  plaintiff's 
attorney  not  to  do  so,  he  pays  the  costs  in  his 
own  wrong.    Pinder  v.  Morris,  3  C.  R.  165. 

64.  But  where  there  is  no  notice  to  the  de- 
fendant, or  collusion  between  him  and  the 
plaintiff  to  deprive  the  attorney  of  his  costs, 
the  Court  will  permit  him  to  enter  satisfaction. 
Ibid. 

65.  A  settlement  of  the  costs,  by  the  defend- 
ant, in  whose  favor  they  are  awarded,  with  the 
plaintiff,  is  valid,  if  made  without  any  notice 
from  the  defendant's  attorney  of  any  claim,  or 
/ten,  and  without  any  collusion  to  aeprive  the 
attorney  of  his  costs.  The  People  v.  Harden- 
bcrgh,  8  J.  R.  335. 

W3.  The  claims  which  an  attorney  may  have 
on  his  client  for  extra  services,  or  for  counsel 
fees,  make  no  part  of  the  attorney's  lien  upon 
the  taxed  costs,  or  which  the  court  will  pro- 
tect against  tlie  interference  of  his  client. 
IbU. 

67.  In  several  suits  between  the  same  par- 
ties, if  the  defendant  has  judgment  in  some, 
and  the  plaintiff  recovers  damages  in  others, 
the  costs  on  the  judgment  for  the  defendant 
may  be  set  off  against  the  damages  recovered 
by  the  plaintiff,  but  not  against  his  costs.  Cole 
V,  Grant,  2  C.  R.  105.  S.  P.  Dtooy  v.  JBo^er, 
3  J.  R.  247. 

68.  Where  the  plaintiff,  in  the  Supreme 
Court,  recovers  less  than  50  dollars,  the  lien  of 
his  attorney  extends  only  to  the  balance  due 

I  afler  deducting  the  defendant's  costs,  and  does 

I  not  affect  the  equitable  right  of  set-off  between 

the  parties;   and  that,  notwithstanding   the 

plaintiff  is  insolvent    Porter  t.  Lamt,  8  J.  R. 

357. 

69.  Whether,  in  an  action  by  an  attorney 
against  his  client^  to  recover  his  fees,  the  .de- 
fendant can  set  up  the  plaintiff's  negligence  in 
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conducting  the  suit,  in  bar?    Qware.   Runyan 
y.^fichols,llJ.R.547, 

70.  Such  a  defence,  however,  must  be  plead- 
ed, or  notice  given,  that  it  is  intended  to  be  in- 
sisted on  at  tne  trial;  the  defendant  cannot 
give  it  in  evidence  under  tlie  general  issue. 
Ibid. 

*71.  A  defendant  in  a  suit  for  an 

[•86]     attorney's  bill,*  cannot  contest    tlie 

items  at  the  trial,  but  should  apply  to 

the  Court,  to  have  the  bill  taxed.    Scott  v.  £^ 

mendorf,  12  J.  R.  315. 

72.  As  between  the  attorney  and  client,  the 
ibmier  is  entitled  to  Common'  Pleas  costs  only, 
where  the  charges  arise  from  his  employment 
in  a  suit  for  tlie  recovery  of  a  sum  less  than 
250  dollars;  especially,  where  he  brings  his 
action  on  the  implied  asswnpsii^  arising  from 
his  retained.    Und. 

73.  The  attorney  has  a  lien  on  a  judgment 
recovered  by  his  client,  for  his  costs ;  and  if 
the  defendant,  after  notice  from  the  attorney, 
pay  the  amount  of  the  judgment  to  ilie  plain- 
tiff, without  satisfying  the  attorney  for  his 
costs,  such  payment  is  in  his  own  wrong,  and 
he  is  liable  for  the  costs  taxed.  Martin  v. 
Hawks,  15  J.  R,  405. 

74.  A  plaintiff  obtained  a  judgment  of  six 
cents  damages,  with  costs ;  the  plaintiff's  at* 
tomey  gave  notice  to  the  defendant,  to  pay  the 
amount  of  the  judgment  to  him,  and  not  to  tlie 
plaintiff,  and  issued  a  co.  sa^  and  directed  the 
sheriff  to  pay  over  the  money,  when  collected, 
to  him,  he  being  entitled  to  the  whole  amount 
except  the  six  cents  damages.  The  defendant 
was  arrested  on  the  ca.  so.,  and  the  sheriff  vol- 
untarily suffered  him  to  esc^ipe,  and  the  attor- 
ney brought  an  action,  in  the  name  of  the 
original  plaintiff,  against  the  sheriff,  for  the 
e8ca|)e ;  hddj  that  the  sheriff  could  not  avail 
himself  of  a  release  by  the  original  plaintiff,  in 
bar  of^the  action,  such  release,  executed  afler 
notice  to  all  the  parties  of  his  lien  for  the  costs, 
being  a  fraud  on  the  attorney.    Ibid, 

When  the  attorney  is  liable  to  the  opposite 
party  for  costs.    See  Costs  VII. 

Costs  in  an  action  against  an  attorney.  See 
Costs  If. 

Private  attorney,  or  attorney  in  fact.  See 
Principal  and  Agent. 

Bill  against  an  attorney.    See  Practic£. 


ATTORNMExNT. 

1.  An  attornment  by  the  husband  of  a  guar- 
dian in  socage,  is  voiff  as  against  her  children. 
Jackson,  ex  dem.  Sinsabaugh,  r.  Sears,  10  J. 
R.435. 

2.  Where  land  was  mortgaged,  and  the 
mortgagor  covenanted,  that,  on  default  of  pay- 
ment, tne  mortgagee,  his  heirs,  &c.  might 
enter;  and,  the  mortgage  having  become  for- 
feited, afler  the  death  of  the  mortgagee,  C, 
who  had  married  one  of  the  daughters  and 
devisees  of  the  mortgagee,  entered  and  took 
possession ;  hdd,  that  C.  must  be  deemed  to 
have  taken  possesBion  on  behalf  of  all  the  heirs 
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and  devisees,  and  the  tenants  having  attorned 
to  him,  the  attornment  was  valid.  Jackson,  ex 
dem.  lAvingsUm,  v.  De  Lancey,  11  J.  R.  965. 

3.  Where  a  person  enters  upon  land 
without  title,  and  the  tenants  •sur-     [*87] 
render  their  possession,  and  attorn  to 

him,  the  attornment  is  void.  S.  C.  13  J.  B. 
537. 

4.  A  void  attornment  is  not  the  commence- 
ment of  an  adverse  possesion.    Ibid, 

5.  An  acquiescence  on  the  part  of  a  land* 
lord,  that  his  tenant  should  pay  the  rent  to  a 
third  person,  is  sufficient  to  render  an  attorn- 
ment  valid.  Jackson,  ex  dem.  S^icrriU,  ▼.  Brudi^ 
20  J.  R.  5. 

6.  A  tenant  of  a  mortgagor  in  possession, 
afler  the  mortgage  has  become  forfeited,  dur- 
ing the  continuance  of  the  lease  from  the 
mortgagor,  may  attorn  to,  and  take  a  lease  irom 
the  mortgagee;  and,  in  an  action  biougbt 
a^inst  him  by  the  mortgagor  for  rent,  under 
his  lease,  he  may  set  up  the  attornment  as  a 
legal  defence.  Jones  v.  Clark,  20  J.  R.  51. 
fBy  the  statute,  (Sess.  36.  c.  63.  s.  ^.  1  N.  R. 
h.  434.)  attornments  to  strangers  are  declared 
to  be  void ;  but  attornments  made  pursuant  to, 
or  in  consequence  of^  any  judgment  at  law,  or 
decree,  or  order  of  Chancery,  or  with  the 
privity  and  consent  of  the  landlord  or  lessor, 
to  any  mortgagee,  after  the  mortgage  has  be- 
come forfeit^,  remains  as  before.] 

Su  Landlord  and  Tenant. 


AUDITA  aUERELA. 

1.  An  avdita  querela  is  a  regular  suit,  ia 
which  the  parties  may  plead*  and  take  issue, 
&c.    Brooks  V.  Hunt,  17  J.  R.  484. 

2.  An  avdita  querela  is  in  the  nature  of  an 
equitable  suit,  in  which  the  equitable  rights  of 
the  parties  will  be  regarded.  fftaddingUm  y. 
Fredenbergh,  2  J.  C.  227. 

3.  Where  a  party  would  take  advantage  of 
some  matter  of  fact,  as  a  release  or  payment, 
in  discharge  of  a  iudgment,  the  proper  course 
is  by  audSa  querela,  Waradl  v.  Eacn,  2  J.  C. 
258.    S,  C.  1  J.  R.  531,  note  (a). 

4.  E  seems,  that  the  vn-it  of  audita  querda, 
being  an  equitable  remedy,  is  applicable  rather 
'to  the  case  where  the  defendant  is  entitled  to 
relief  against  a  judgment,  than  to  the  cam  pf 
an  execution  irregularly  issued.  United  States* 
Bank  v.  Jenkins,  18  J.  R.  305. 

5.  Where  two  suits  are  brought  at  the  same 
time,  for  the  same  cause  of  action,  and  proceed, 
pari  passu,  to  judgment  and  execution,  a  sat- 
isfaction of  cither  judgment  may  be  shown 
upon  audita  querela,  in  discharge  of  the  other. 
Bowne  v.  Joy,  9  J.  R.  221. 

6.  A  party  who  obtains  his  discharge  under 
the  insolvent  act,  afler  judgment,  may  be  re- 
lieved by  avdita  querela.  Baker  v.  Judges  of 
Ulster,  4  J.  R.  191. 

7.  k  feoffee,  or  purchaser  of  lands,  or  pan  of 
lands,  subject  to  a  judgment,  cannot  have  an 
audita  querela,  quia  timet,  against  the 
♦lands,  or  that  part  of  them  of  which     [  •SS  ] 
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be  is  ftafftit  or  parchaser.     Waii^an^Um  ▼. 
Vr^mbtrgh,  2  J.  C.  227. 

6.  It  is  usual  to  grant  the  §aoae  relief  on 
motion,  as  might  be  obtained  by  audita  quere- 
hu    Baker  v.  Jvuiges  of  Ulster,  iJ.IL  191. 

9.  The  writ  must  be  allowed  in  open  court, 
and  id  not  of  itself  a  supersedeas,  which  may 
be  granted  or  not,  according  to  the  circum- 
f^cauces  of  the  case.  fVaddxngton  v.  Vrtden- 
bcrgh,  2  J.  C.  227. 

10.  The  proper  process,  where  the  party  is 
not  in  actual  custody,  or  where  he  sues  quia 
timetj  is  a  verdre/aaas.    Ibid, 


AWARD. 

I.  The  submission,  and  parties  to  it ;  the 
effect  of  the  submission^  and  how  it  is  to 
he  construed, 

II.  Arbitrator  and  un^pire, 
III.  HTuU  is  a  good  award ;  (a)  How  the  ar- 
bitrators are  to  decide,  and  the  effect  of 
their  decision ;  (b)  An  award  must  cor- 
respond with  the  submission,  and  what 
wiu  be  a  sufficient  conformity  to  it ;  (c)  R 
must  bejmat;  (d)  Certain;  (e)  And 
mutual;  (f)  fVhat  intendment  will  be 
made  in  support  of  an  award;  (g)  Void 
inpart, 
lY.  Performance  of,  and  action  to  tinforce,  an 
auHtrd. 

V.  When  an  awqrd  wiU  he  set  aside, 

L  T%e  submission,  and  varties  to  it;  (he  effect 
of  f&e  submission,  ana  how  it  is  to  be  con- 
strued, 

1.  A  guardian  may  submit  on  the  behalf  of 
his  ward,  and  the  decision  of  the  arbitrators 
will  be  conciusiye.    Weed  v.  Ellis,  3  C.  R.  253. 

2.  A  submission  is  to  be  expounded,  not  ac- 
coniing  to  the  strict  technical  meaning  of  the 
words,  hut  according  to  their  signification  in 
common  paHanee,  Munro  v.  AJmre,  2  C.  R. 
320, 

3.  A  submission  of  all  demands  extends  to 
real  as  well  as  personal  property.    Ibid, 

4.  A  submission  touadng  divers  other  mat- 
ters^ as  well  as  those  particularly  mentioned,  is 
€<iui^*alent  to  a  general  submission  of  all  ques- 
tiooff  befween  me  parties,  and,  under  it,  gen- 
eral releases  may  be  awarded.    Ibid, 

5i  Under  a  general  submission  of  all  causes 
of  acdon,  an  allegation  of  a  fraud  in  a  sale  is 
included.    De  Long  v.  Stanton,  9  J.  R.  38. 

6.  Where  a  submission  is  genenri,  of  all  ac- 
tiotM,  causes  of  actions,  suits,  &c,  parol  evi- 
dence is  inadmissible,  to  show  that  the  arbitra- 
tors awarded  concerning  a  matter  which  was 
not  in  controversy  between  the  parties,  at  the 
time  of  the  submission.    Ibid, 

7,  Where  there  is  a  submission  of 
[  *89  ]  ott  <A«  demands,  which  either  *party 
had  against  the  other,  the  award  is  a 
cooclunve  bar  to  an  action  for  any  demand, 
subsisting  at  the  time  of  the  submission  and 
award,  though  the  plaintiff  can  show,  that  the 
df^mand  for  which  he  sues  was,  by  mistake, 
omitied  to  be  laid  before  the  arbitrators,  and 


was  not   considered    or  decided   by   them. 
Wheeler  v.  Van  Houten,  12  J.  R.  311. 

6.  A  bond  of  submission  cannot  be  revoked 
by  parol.  Van  Antwerp  v.  Stetoart,  8  J.  R.  125. 

9.  A  party  to  an  arbitration  bond  may  re- 
voke the  submission,  or  power,  before  an 
award  is  made;  and  the  arbitrators  cannot, 
afler  such  revocation,  proceed  to  make  ati 
award ;  but  the  penalty  of  the  bond  is, 
thereby,  forfeited.  Allen  v.  Watson,  16  J.  R. 
205. 

II.  Arbitrator  and  umpire, 

10.  Where  a  submission  is  to  the  arbitration 
of  two,  and  if  they  cannot  make  their  award 
within  the  time  limited,  that  then  they  may 
appoint  an  umpire,  the  two  arbitrators  may 
appoint  the  umpire  before  they  proceed  to  act 
on  the  matters  submitted,  and  within  the  time 
limited.  M*Kinstry  y.  Solomons,  2  J.  R.  57. 
iSL  C.  13  J.  R.  27.  in  error. 

11.  So,  where  arbitrators,  or  appraisers,  in 
case  of  their  disagreement,  are  authorized  to 
choose  an  umpire.  Van  CortlandJt  v.  Under-- 
hiU,  17  J.  R.  405. 

12.  Where  an  umpire  was  appointed  of  and 
concerning  the  premises,  and  it  was  stated,  that 
he  took  upon  uimself  the  burthen  of  the  um- 
pirage, it  is  to  be  intended,  that  he  awarded 
concerning  tlie  subject-matters  submitted. 
J^Kinstry  v.  Solomons,  2  J.  R.  57.  13  J.  R. 
27. 

13.  Persons  chosen  by  the  parties  to  a  lease, 
pursuant  to  an  agreement  contained  in  it,  for 
that  purpose,  to  appraise  the  value  of  build- 
ings erected  on  the  demised  premises  during 
the  term,  are  to  be  considered  as  arbitrators, 
and  their  appraisement  has  the  force  and  effect 
of  an  award.  Van  Corllandt  v.  UnderhUl,  17 
J.R.405. 

III.  What  is  a  good  award;  (a)  Hoto  the  arbi' 
trators  are  to  decide,  and  the  effect  of  their 
decision ;  (b)  An  award  must  correspond 
unth  the  subntission,  and  what  unit  be  a  svf 
fcient  conformity  to  it;  (c)  It  must  be  final; 
(d)  CeHain;  ie)  And  mutual;  (f)  Whcd  in- 
tendment will  be  made  in  support  of  an 
oward;  (g)  Void  in  part. 

(a)  How  the  arbitrators  are  to  decide^  and  the 
effect  of  their  decision. 

14.  Arbitrators  are  to  decide  secundum  aUe- 
gata  et  probata,  and  their  decision  on  the  mat- 
ter is  final.    De  Long  v.  Stanton,  9  J.  R.  38. 

15.  Where  there  are  no  legal  objections  ap- 
pearing on  the  face  of  the  award,  it  is  final, 
and  nothing  dehors  the  award  can  be  pleaded 
or  given  in  evidence  against  it,  except 
misconduct  or  corruption  in  the  ♦ar-  [  •QO  ] 
bitrators.    ^ewland  v.  Douglass,  2 

J.  R.  62.    Barlow  v.  Todd,  3  J.  R.  367.    Per- 
kins  V.  Wing,  10  J.  R.  143. 

16.  An  award  of  land  pursuant  to  a  submis- 
sion, is  sufficient  to  enable  the  party  to  whom 
it  is  awarded  to  recover  in  ejectment,  and  is  n 
crood  defence  to  an  action  of  trespass.  Set- 
tick  V.  Addams,  15  J.  R.  197. 

17.  The  award  of  land  to  one  of  the  parties, 
stops  tlie  other  from  setting  up  a  title  to  the 
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land  awarded.    Per  Tkompgorij  Ch.  J.    Shep- 
card  v.Ryers,  15  J.  }LAi)7. 
And  seejpost  V. 

(b)  ./^n  award  Ttmst  commond  unth  (ht  sub- 
miMumj  and  what  unU  be  a  sufficient  con- 
formity to  it 

18.  The  authority  given  in  the  submission 
must  be  strictly  pursued.  Pratt  v.  Hackett,  6 
J.  R.  14. 

19.  It  roust  be  confined  to  the  subject-mat- 
ter of  tlie  submission.  Sotomom  v.  M*Kingtry, 
13  J.  R.  27. 

20.  So,  where  the  submisraon  was,  that  the 
award  should  be  delivered  to  the  parties  in 
difference  on  or  before  a  certain  day ;  in  an 
action  on  the  bond,  the  defendant  pleaded, 
that  no  award  was  read^  to  be  delivered  to 
the  parties,  &c. ;  replication,  that,  though  no 
award  was  ready  to  be  delivered  to  the  de- 
fendant, yet  that  an  award  was  made,  and 
ready  to  be  delivered  to  the  plaintiff,  and  was 
delivered  to  him,  is  bad,  on  general  demurrer. 
PraU  V.  Hackdt,  6  J.  R.  14. 

21.  Where  the  submission  does  not  provide, 
that  an  award  may  be  made  by  less  than  the 
whole  number  of  arbitrators,  an  award  bv 
part  of  them,  without  the  others  joining,  is  bad. 
Cr«!nv.J»fa/cr,  6  J.  R.  39. 

22.  If  the  subjects  submitted  be  described 
by  dififerent  names  in  the  submission  and  the 
award,  it  will  be  sufficient  if  it  appear  that  tlie 
same  thing  was  intended  in  both.  Munro  v. 
Jilaire,  2  C.  R.  320. 

23.  A  submission,  ttmeking  divers  other  mat- 
iers,  as  well  as  those  particularly  mentioned, 
is  equivalent  to  a  general  submission  of  all 
questions  between  the  parties,  and,  under  it, 
general  releases  may  be  awarded.    Ibid, 

24.  If  special  matters  be  submitted,  and  a 
general  release  awarded,  it  will  enure  only  to 
the  matter  submitted.    Ibid, 

25.  The  condition  to  a  bond  of  submission 
was,  that  the  party  should  perform  the  award 
of  the  arbitrators^  or  a  major  part  of  them,  so 
as  the  award  be  made  in  writing,  under  their 
hands  and  seals,  &c.  and  ready  to  be  delivered 
tp  the  parties  in  difference,  or  any  of  them 
requiring  the  same,  on  or  before  the  1st  of 
September.  The  arbitrators,  on  the  25th  of 
August^  made  an  award  in  writing,  under  their 
bands,  which  was  produced,  and  twice  read 
over  to  the  parties,  who  appeared  to  be  satis- 
fied ;  and  the  defendant  paid  63  dollars,  being 
the  fees  of  the  arbitrators,  and  part  of  the  sum 
awarded  to  be  paid,  and  did  not  then  demand 
a  duplicate  or  copy  of  the  award  ;  but  after- 
wards, on  tlie  1st  of  September^  made  a  de- 
mand of  the  award,  or  a  copy,  from  several  of 

the  arbitrators,  which  was  refused. 
[  *91  ]    In  an  action  on  the  *bond,  hetd^  that 

the  conduct  of  the  defendant  at  the 
time  of  the  publication  of  the  award,  was  a 
waiver  of  a  more  formal  delivery  of  the 
award,  and  concluded  him  from  alleging, 
afterwards,  that  it  was  not  delivered  according 
to  the  condition ;  and  that  the  evidence  of 
part  performance  was  admissible  to  show 
such    acquiescence.     Perkins   v.  Wing^   10 

J.  R.  14a 
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26.  A  misrccital  of  the  Submission  will  not 
vitiate  an  award.    Diblte  v.  Best,  11  J.  R.  103. 

27.  So,  where  a  submission  is  special  of  one 
matter  only,  and  the  award  recites  a  general 
submission  of  all  matters,  &c.  referring  to  the 
arbitration  bond,  as  by  the  said  bond  may  mare 
fully  appear^  the  recital  may  be  .rejected  as  im- 
material, and  the  award,  being  of  a  sum  of 
money  to  be  paid  in  full  of  the  differences 
expressed  in  the  recital  of  the  bond,  is  good. 
Ibid. 

28.  Where  there  is  a  proviso  in  the  bond  of 
submission,  that  the  award  shall  be  in  writing 
under  the  hands  and  seals  of  the  arbttimtors, 
an  award  in  writing,  but  not  under  seal,  is 
bad.    :^nton  v.  Henry,  11  J.  It  133. 

29.  Where,  on  a  submission  to  three  arbi- 
trators, one  dissents  from  the  award  of  the 
other  two,  who  execute  the  award  without  the 
one  dissenting,  the  award  is  valid.  Battey  v. 
BvUon,  13  J.  R,  187. 

30.  An  award,  requiring  one  of  the  parties 
to  the  submission  to  cause  a  third  ])ersoti, 
whom  it  did  not  appear  he  had  any  right  to 
dispossess,  to  deliver  up  the  possession  of  land 
to  the  other  party,  b  void.  Martin  v.  ffU- 
liama,  13  J.  R.  264. 

31.  By  an  act  of  the  legislature,  pasf>ed  the 
8th  of  June,  1812,  commissioners  were  ap- 
[K)inted  to  settle  disputes  and  controversies 
between  persons  claiming  land  under  the  pat- 
ent of  De  Bruyn,  and  the  possessors  of  land 
within  that  patent,  who  made  their  award  as 
directed  by  the  act ;  hdd,  that  the  award  could 
not  be  invalidated  as  against  law^  on  the 
ground  that  a  previous  decision  of  the  Court 
of  Errors  had  fixed  the  boundaries  of  that 
])atent  dififerently  from  the  commissioners, 
this  being  within  the  scope  of  the  authority 
given  to  mem  by  the  act ;  nor,  because  it  was 
not  coextensive  with  the  submission,  wliich 
empowered  the  commissioners  to  awaj^  upon 
other  claims  than  those  derived  from  the  pat- 
ent, as  it  did  not  appear  that  such  other  claims 
had  been  brought  before  them  ;  nor  was  the 
award  uncertain,  in  awarding  lands  to  the 
parties  ♦*  according  to  their  res|)ectivB  posses- 
sions,^ without  further  defining  them,  this 
being  capable  of  being  reduced  to  certaintv ; 
nor  was  it  uncertain  in  the  statement  of  tne 
bounds  of  the  patent,  as  no  uncertainty  as  to 
the  lines  was  afiirmatively  shown,  and  the 
commissioners,  who  vie  wen  the  land,  annexed 
a  map  to  their  award,  which  might  be  referred 
to,  to  elucidate  any  obscurity ;  and  that,  al- 
though tl\p  commissioners  had  exceeded  tbeir 
powers  in  awarding  as  to  lands  without  the 
patent  of  De  Bruyn,  yet  that  did  not  vitiate 
the  whole  award.  Jackson^  ex  dem.  Van  Alen, 
V.  AmUer,  14  J.  R.  96. 

32.  Under  a  ^neral  submission,  in  which 
there  is  no  mention  of  the  costs  of  the  arbitra- 
tion, the  arbitrators  may,  notwithstanding, 
award  as  to  the  costs.  Strang  v.  Ferguson, 
14  J.  R.  161. 

*3a  Where  A.  and  B.  submit  to   [*92] 
arbitration  a  suit  between  C.  and  D., 
an  award  in  that  suit  is  not  binding  on  the  par- 
ties to  the  submission.     Vosbumi  v.  jB^tme, 
14  J.  R.  302. 
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^.  An  award  must  decide  on  all  tiie  points 
or  questions  contained  in  the  submis^on,  oth- 
erwise it  will  be  void;  but  then  it  must  appear 
tJiat  the  points  not  decided  upon  were  actually 
in  controversy  between  the  fmrties.  JcuiknUy 
ex  dem.  Van  Mfn,  v.  AmbltTy  14  J.  R.  96. 

35.  Under  a  general  submission  of  all  con- 
troversies and  demands,  the  arbitrators  may 
award  as  to  real  property ;  and,  where  an 
award  settles  the  boundary  of  land,  it  is  auf- 
licient  to  enable  the  party  to  whom  the  land 
has  been  awarded  to  bring  an  action  of  eject- 
ment; and  is  a  justification  in  an  action  of 
trespass  brought  by  the  other  party.  Sdlick 
V.  Addams^  15  J.  R.  197. 

(c)  iZ  mvt^  he  final. 

96.  An  award  must  be  final.  Purdy  v. 
Deionm,  1  C.  R.  304. 

37.  An  award  of  payment  of  a  specific  sum 
itf  final,  and  sufficient,  without  directiug  a  re- 
Ie:i:$:*  from  the  party  to  whom  it  is  paid,  al- 
though the  award  state,  that  the  party  has  a  just 
claim  even  to  morcj  if  insisted  upon.  Ajf&in- 
ttru  V.  Solomons,  2  J.  R.  57.  S.  P.  S.  C.  13 
J.  R.  27. 

3^.  if  the  award  direct  that,  should  any 
errons  be  found  in  die  calculation,  on  proof 
tliereo^  tlie  defendant  is  to  refund  the  amount, 
this  docs  not  open  the  merits  of  the  dispute, 
but  the  award  remains  final  and  valid.  Ibid, 
S.  C.  13  J.  R.  27. 

31^  Where  a  suit  is  submitted  to  arbitration, 
it  is  not  sufficient  tliat  the  arbitrators  deter- 
mine the  damages  to  be  paid  by  the  defendant 
to  the  plaintifif,  with  costs,  or  award  in  favor 
of  the  defendant,  with  costs,  to  be  paid  by  the 
plaintifiT;  but  they  must  also  direct  tlie  suit  to 
l>e  discontinued  or  released,  otherwise  the 
awnrd  is  not  final.  Voshvargh  v.  Bame,  14 
h  R.  302. 

(d)  Certain. 

40.  An  award  must  be  certain.  Purdy  v. 
DHtcan,  1  C.  R.  304.  5.  P.  Jackson,  ex  dem. 
Van  Men,  v.  Ambler,  14  J.  R.  96. 

41.  But  certainty,  to  a  common  intent,  is 
sufficienL     Ibid. 

42.  80,  where  parties  to  a  suit  submit  their 
controversies  to  arbitrators,  an  award  that  the 
said  suU  shall  no  further  he  prosecuted,  is  suf- 
ficiently cenain,  and  is  a  good  bar  to  another 
acti  A  for  the  same  cause.    Jbid. 

43.  An  award  referring  to  certain  extrinsic 
cfrcummances,  is  sufficiently  certain.  Jack- 
son^ ex  dein.  VanAlen^  v.  Ambler,  14  J.  R.  96. 

44.  An  award  to  finish  the  house,  or  to  pay 
ftir  the  stove,  without  stating  what  house,  or 
wlmt  stove,  is  void  for  uncertainty.  Schuyler 
V.  Vtm  Der  Veer,  2  C.R.235. 

4ol  An  award  to  pay  the  costs  of  the  arbi- 
tration, where  no  suit  has  been  de]jending, 
without  stating  how  much  sliould  be  paid,  is 
void.    Ibid. 

4(1.  An  award,  that  if  A.  should  give  B. 
good  and  suffideni  securitv  for  the  payment  of 
certain  snms  of  money,  that  then  B. 
[*93]  should  do  a  ^certain  act  on  his  part, 
without  defining  the  nature  and  ex- 
tent of  the  security  to  be  given  by  A.,  is  void 


for  uncertainty.    Jackson,  ex  dem.  Stcmton,  ▼. 
De  Long,  9  J.  R.  43. 

(e)  And  mutiud. 

47.  It  is  not  requisite  that  the  same  acts,  in 
the  same  unqualified  manner,  should  be  award- 
ed on  each  side,  to  render  the  award  mutual. 
Munro  v.  Alaire,  2  C.  R.  320. 

48.  It  is  no  objection,  that  one  party  is  to 
perform  something  on  his  part,  Ijefore  tho 
other  releases,  when  matter  is  awarded  to  b<j 
done  by  that  other,  independent  of  the  re- 
leases.   Ibid. 

49.  An  award,  ordering  the  payment  of  a 
sum  of  money,  carries  in  itself  a  mutuality, 
as  it  must  be  held  to  he  in  satisfaction  of  the 
matter  submitted.  Weed  v.  Ellis,  3  C.  R.  25a 
See  Purdy  y.Delavan,  1  C.  R.  304. 

(f)  fVhai  intendment  will  be  made  in  support  of 

an  awatd. 

50.  An  award  may  be  intended,  from  cir- 
cumstances set  forth,  to  have  been  in  writing, 
although  the  fact  is  not  averred.  Munro  v. 
Alaire,  2  C.  R.  320. 

51.  An  award,  stated  to  be  in  the  form  fol» 
lowing,  and  in  tlie  body  of  it,  as  set  forth,  re- 
ferring to  the  date,  will  be  intended  to  l>e  in 
writing ;  and  the  imperfection,  if  any,  will  be 
cured  by  tlie  other  party^s  answering  over. 
Ibid. 

52.  It  is  not  necessary  to  aver  that  an  awanl 
is  ready  to  l^ie  delivered,  for  that  is  iinulied, 
from  the  allegation  that  it  is  made.    I  but. 

53.  When  the  umpire  was  appointed  of  and 
concerning  the  premises,  and  it  is  stated  that  ho 
took  upon  himself  the  burthen  of  the  said 
umpirage,  and  made  the  award,  it  will  be  in- 
tended that  the  awanl  was  of  and  concerning 
the  subject-matters  submitted.  J^VKinstry  v. 
Solomons,  2  J.  R.  57.    S.  P.  S.  C.  13  J.  R.  27. 

54.  Words  written  in  the  margin  of  an 
award,  by  the  arbitrators,  in  a  distinct  sentence, 
are  to  be  considered  as  part  of  the  award,  and 
to  receive  the  same  construction  as  if  inserted 
ui  the  body  of  it   PlaU  v.  Smith,  14  J.  R.  368. 

55.  Where,  in  a  copy  or  counterpart  of  an 
award,  delivered  to  one  of  the  parties,  the 
word  dollars  was  omitted ;  but  in  the  otlier 
part,  which  was  shown  to  the  party  at  the 
same  time,  the  woi-d  was  properly  inserted, 
the  award  was  hdd  good,  and  the  omission  in 
the  copy  immaterial.     Ibid. 

56.  Where  sworn  copies  of  the  award  are 
delivered  to  the  i^arties  by  the  arbitrators,  and 
received  without  objection,  this  will  be  deem- 
ed a  waiver  of  their  right  to  receive  the  origi- 
nal award.    Sellick  v.  Addams,  15  J.  R.  197. 

(g)  Void  in  part. 

57.  If  an  award  be  good  in  part,  and  bad  in 
part,  l)oth  parts,  however,  being  dependent, 
the  whole  will  be  void ;  and  it  will 
not  be  sufficient  *to  assign  the  breach     [  *94  ] 
in  the  part  which  is  good.    Schuy^ 
ler  V.  Van  Der  Veer,  2  C.  R.  235. 

58.  Where  part  of  an  award,  which  is  void, 
is  not  so  connected  with  the  rest  as  to  affect 
the  justice  of  the  case,  the  award  is  void  era 

1  Umto  only.   Martin  v.  Williams,  13  J.  R.  ^.  . 
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59.  Where  part  of  an  award  is  void,  by  rea- 
son of  the  arbitrators  having  exceeded  their 
powers,  it  does  not  vitiate  the  residue  of  the 
award.  Jackson^  ex  dem.  Van  AUn^  v.  Ambler^ 
14  J.  R.  96. 

tV.  Performance  of,  and  acHon  to  enforce^  an 

aiwartL 

,       60.  Payment  of  the  sum  awarded  is  equiv- 

$    alent  to  a  final  discharge  from  the  party  to 

;    whom  paid ;  and  from  the  pavment  a  die-* 

charge  will  be  presumed.    ^flAutry  v.  Soh- 

mons,  2  J.  R.  57.    &  P.  Per  Kent,  J.    Purdy 

V.  Delavan,  1  C.  R.  304. 

61.  No  action  lies  on  the  penalty  of  an  ar- 
bitration bond,  for  the  non-performance  of  an 
award,  where  the  award  is  not  made  within 
tJ)e  time  specified  in  the  condition  of  the  bond ; 
though  the  parties,  by  an  a^n^ement  under 
their  hands  and  seals,  had  enlarged  the  time 
for  making  the  award,  and-  the  award  was 
made  within  such  enlarged  time.  Freeman  v. 
Mamsj  9  J.  R.  115. 

62.  In  such  case,  the  proper  remedy  is  on 
the  submission  implied  in  the  agreement  to 
enlarge  the  time.    Ibid. 

63.  A  set-off  is  allowable  against  an  award, 
in  an  action  on  the  arbitration  bond.  Burgess 
V.  7\icA-4r,  5  J.  R.105. 

64.  So,  an  award  for  the  payment  of  money 
may  be  set  off.    Ibid. 

65.  Notwithstanding  a  set-off,  allowed  in  an 
action,  on  an  arbitration  bond,  extending  be- 
vond  the  sum  awarded,  the  penalty  of  the 
bond  remains  as  security  for  all  future  breaches 
of  the  condition.    Ibid, 

66.  Where  an  award  creates  a  new  duty  in- 
stead of  that  which  was  in  controversy,  the 
party  has  his  remedy  on  the  award,  and  can- 
not resort  to  the  original  cause  of  action,  for 
the  award  is  a  good  bar  to  that  action.  Arm- 
strong V.  Masten^  II  J.  R.  189. 

67.  Where  fees  are  awarded  to  be  paid  by 
one  of  the  parties  to  the  arbitrators,  it  seems, 
that  the  other  party  cannot  recover  them,  in 
an  action  pn  the  award,  at  least,  without  actual 
payment  by  him.  PlaU  v.  Smith,  14  J.  R.  368. 

66.  Under  the  ple^  of  no  award,  the  defend- 
ant may  show  that  the  arbitrators  awarded 
on  a  matter  not  submitted  to  them.  Macomb 
V.  WUhtr,  16  J.  R,  227. 

V.  IVhen  an  award  will  be  set  aside, 

69.  The  matters  submitted  cannot  after- 
wards be  litigated,  except  where  there  has 
been  corrupt  or  improper  conduct  in  the  arbi- 
trators, ^ttphard  v.  Walrous,  3  C.  R.  166. 
&  P.  BaHow  V.  Todd,  3  J.  R.  367. 

70.  8o,  if  an  action  of  slander  be 

[  *95  ]     submitted,  and  the  arbitrators  *award 

a  sum  of  money  for  words  which  are 

not  actionable,  the  Court  will  not  interfere. 

Shtphard  v.  Watrous,  3  C.  R.  166. 

71.  The  evidence  of  the  arbitrators  is  inad- 
missible, to  show  a  mistake,  in  making  up 
their  award.    ATeudand  v.  Douglass,  2  J.  R.  62. 

72.  Although  Chancery  may  relieve,  in  the 
case  of  an  award,  yet  there  is  no  remedy  for 
a  mistake  or  miscalculation,  in  a  Court  of 
conuDoii  law,  where  the  submiflsion  is  not 
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within  the  statute.  Ibid.  &  P.  BaHaw  v. 
Todd,  3  J.  R.  367.  &  P.  Cranston  v.  Execu- 
tors of  Kenny,  9  J.  R.  212. 

73.  And,  although  the  submission  be  OFwde 
a  rule  of  Court,  the  award  cannot  be  inquired 
into,  except  for  corruption  or  gross  partiality. 
Ibid, 

74.  An  award  cannot  be  impeached,  on  the 
ground  that  it  is  against  law,  especially  where 
the  matter  is  referred  to  arbitraton,  by  an  act 
of  the  legislature.  Jackson,  ex  dem.  Van 
Alen,  V.  Ambler,  14  J.  R.  96. 

75.  Where  the  submission  was  pursuant  to 
an  act  of  the  legislature,  the  awanl  cannot  be 
drawn  in  question,  unless  the  arbitrators  have 
exceeded  their  powers,  or  executed  them  im- 
fwrfecily.    Ibid, 

76.  If-arbitimore  refuse  to  bear  evidence 
f)ertinent  and  material  to  the  controversy,  it  is 
such  a  mtsconduot,  as  will  vitiate  the  amrd  in 
a  Court  of  Chancery.  Van  CortUauU  v.  Vn- 
derhOl,  on  appeal,  17  J.  R.  405. 

77.  So,  partiality  and  corruption  in  either 
of  the  arbitrators,  or  the  suppression  and  con- 
cealment of  material  facts,  by  either  of  the 
parties,  if  the  knowledge  of  such  facts  vroold 
have  produced  a  different  result,  are  sufficient 
causes  for  setting  aside  an  appraisement.  Ibid, 

78.  So,  ii  seems,  if  the  assessment  of  dam- 
ages, or  appraisement,  be  so  numerous  and  ex- 
orbitant as  to  induce  a  belief  that  the  arbitra- 
tors must  have  been  corrupt,  or  grossly  partial, 
their  appraisement  or  award  may  be  set  aside. 
Ibid. 

See  further  tit,  Cbancert  II.  Award. 
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I.  Actions  bailable  and  not  baHable, 
II.  Discharging  defendant  without  baH,  or  en 
JUing  common  bail ;  and  of  miiigaiing 
bail. 
ITT.  Bail  to  ^e  sheriff. 
IV.  Proceedings  and  action  on  the  hctU  bond; 

(a)  fVhen  and  how  the  plamtiff  may 
proceed  on  the  baU  bond;  (b)  ff'hen 
and  on  what  terms  the  bail  wm  be  re- 
lieved, 

V.  Proceedings  against  the  sheriff, 
VI.  BaH  to  the  action ;  (ajl^tn^  and  gning 
notice  of  bail ;  (b)  Exeef>hon,j}9/ica- 
tion,  and  waiver  of  bail;  (c)  /tftng 
common  baU. 
VII.  Proceedings  against  baU  on  their  recog- 
nizance; (a)  Execution  against  the 
principal,  and  action  againH  the  baH ; 

(b)  nhen  baUareJixed;  (c)  Surrender 
of  principal  in  discharge  of  his  baU ; 
(d|  BaU  relieved,  on  thetr  principal 
being  discharged,  as  an  insolvent,  or 
bankrupt ;  (e)  Other  grounds  for  re- 
lief or  discharge. 

VIII.  Bail  in  criminal  cases, 

I.  Actions  baUable  and  not  baHahle, 

1.  In  an  action  for  slander,  except  slander 
of  title,  and  for  a  libel,  the  plaintiff  is  not  en- 
titled  to  bold  the  defendant  to  bail,  unless  soms 
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special  eaon  be  diown.  dwoti  ▼.  GmiU^  3 
C.  R.  47. 

^  An  affidaWt,  merely  HBting  the  chaife 
agatiMt  tbe  piBint^  and  tbac  the  same  is  fiuie 
and  iDaliciouSy  'n  iosufficieDt.    IbitL 

3^  And  a  iudge'a  order  to  hold  to  bail  hi 
aich  ease  will  be  discharged.    lUd, 

4.  To  authoriae  a  judge's  order  to  hold  lo 
bail  in  en  action  ibr  a  hbel,  the  affidavit  must 
not  only  itote  the  libel,  or  cauae  of  aetioa,  but 
fonie  ipecial  reason  for  grantiiig  the  order. 
Martm  r.  Banma,  90  J.  R.  337. 

5l  Aldiough  tbe  contract,  on  which  the  ac- 
lioD  is  brought,  was  made  in  a  foreign  country, 
bv  the  faiWB  of  which,  only  the  property,  and 
not  the  peraon  of  the  defendant,  is  liable,  yet 


he  may,  notwichalanding,  be  held  to  bail  here. 
Smih  V.  ^inoOd,  9  J.  £  196. 

(L  Id  an  action  of  debt,  to  reoorer  the  pen- 
ihy  given  by  the  14th  section  of  the  ad  con- 
teming  dittretstgj  renUy  &c^  the  defendant  may 
be  held  to  baiL    WaU»  v.  TayUrr,  13  J.  R.  305. 

7.  In  an  action  for  damages,  for  tbe  uon- 
doJireiy  of  goods,  pursuant  to  contract,  the 
defeodant  may  be  held  to  bail,  without  a 
judgeVi  Older.  BwtUng  ▼.  BrwoiK^  13  J.  R.  425. 

8.  If  a  defendant  is  arrested,  and  held  to 
bail  in  an  action  not  bailable,  an  affidavit  of 
cause  of  action,  subsequently  made,  will  not 
loppoit  the  arrest.  B>iL 

9.  A  person  who  has  been  arrested 
[*97]  in  another  state,  and  discharged  *(rora 
imprisonment,  under  an  act  of  the 
legislature  of  such  state,  may  be  arrested,  and 
held  to  bail  here,  for  the  same  cause  of  action, 
At  the  suit  of  the  same  plaintilT.  Peck  v. 
Hazier,  14  J.  R. 34&  [Sit  SkaTdyi.WhaU,ll 
J.  IL  194.] 

10.  Where  the  plaintiff  is  nonpctMsed  for 
Want  of  dedaiing,  or  diacontinuea  the  suit,  on 
payment  of  costa^  he  may  anest  the  defendant 
deaova.    Ihid. 

n.  IHickarging  defendant  wUHout  haU,  or  on 
fling  eomnum  haU^  and  of  mitigating  baiL 

11.  If  a  person  be  arresled  before  the  debt  is 
due,  be  should  apply  to  tbe  Court,  or  a  judge, 
to  be  dtsefaaiged.  Cmgiir  y.lmng,  1  J.  C.  39a 

Acccioa 

12.  After  filing  bail,  and  pleading  in  chiel^ 
the  application  will  be  too  laie.    IbuL 

13.  A  defendant  will  be  discharged,  on  pro- 
duriog  a  certificate  under  the  buikrupt  law 
of  the  United  States,  obtained  in  another  state. 
JoMi  r.  Ementmj  1  C.  R.  487. 

14.  On  showing  cause  whv  a  defendant, 
who  has  been  arrested,  .should  not  he  dis- 
charged on  filing  common  bail,  the  affidavit 
of  the  debt  or  demand  of  the  plaintiff  must  be 
positiTe,  otherwise  the  Couit  wiH  order  the 
defendant  to  be  dischaiged.  IfieU  v.  HiU,  3 
J.  R.  100. 

15.  Counter  afiMavits  may  he  received,  at 
the  discretion  of  the  Court,  or  of  a  judge,  at 
bjsehambera.    Aid. 

16.  Bat  where  the  plaintiff  swean  posidvely 
to  a  debt,  it  woold  be  improper  to  reoeivo 
them.    Rid. 

17.  In  an  action  fay  a  consigBee,  for  the  non- 
d(>iivi>ry  of  goods,  oo  affidavit  bgr  the   '  '    ' 
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statuig,  that  he  could  not  oertakily  know  that 
the  goods  in  question  were  aetually  shipped,  % 
yet  be  had  no  doubt  that  they  were  shipped, 
as  he  received  a  regular  invoice  of  them,  and 
a  bill  of  lading,  aigned  by  the  defendant ;  that 
tbe  goods  were  contained  in  trunks,  one  of 
whicn,  on  being  opened,  was  found  entirely 
empty,  and  several  others  partly  empty,  and 
baa  evklently  been  opened ;  a  denaand  of  the 
goods  nuasing,  and  tender  of  the  freight,  and 
defendant's  residence  in  Litorp&ol ;  kddy  that 
this  was  sufficient  to  prevent  the  defendant 
finom  being  discharged  on  common  bail.  H^ai 
iUnMn  V.  ZottgAton,  4  i.  R.  307. 

IS,  In  an  action  for  a  publication /ifMia/hcie 
libellous,  in  which  the  defendant  had  been 
held  to  bail,  by  order  of  a  jud^  for  1000  dol 
lars,  on  an  affidavit  of  his  being  a  transient 
person,  resident  out  of  the  state,  the  Court 
would  not  discharge  biro,  on  filing  common 
bail,  or  reduce  the  baiL  Van  VtchUn  v.  Hop* 
kim,  2  J.  R.  29a 

19.  On  a  motion  of  the  defendant  to  set 
aside  a  judge's  order  to  hold  to  bail,  a  mpplo^ 
mental  affidavit  of  tbe  plainti^  to  cure  the  de- 
fect of  his  original  affidavit,  is  not  admissihle. 
J>/M(m  V.  Bamum,  20  J.  R.  337. 

20.  A  person  arrested  while  aneoding  a  re^ 
erence,  wa»  not  discharged  on  motion,  without 
notice  to  the  pkinciff ;  but  the  Gonrt  granted 
a  rule  to  showcauae,and  a  stay  of  prooeedhMBi 
in  the  mean  timeb  Grevar  v.  Gntnf  1  C.  K. 
115. 

*dl.  Where  tbe  creditor  and  debt-  [*M] 
or  reside  in  another  statoi  and  the 
debtor  obtains  his  discharge  ondsr  the  insol- 
vent  law  of  that  state,  and  is,  afterwards,  arrest- 
ed  at  the  suit  of  the  crediier,  ki  this  state,  for 
the  same  debt,  the  Coiut  will  not  dischar^ 
bin  from  the  arrest,  on  filing  common  bail, 
nor  order  an  txoneretur  to  be  entered  on  the 
bail-piece.    Sliooi^  v.  ;rMe,ll  J«R.  194. 

22.  If  the  sum  in  which  a  defendant  is  held 
to  bail  be  too  lar^  application  may  be  made 
to  a  judge  to  mitigate  iL  BwmUng  v.  Brmsn, 
I3J.R.425. 

III.  Baa  to  ihe  iherilf. 

23.  If  the  Court,  and  place  of  the  defendant^ 
appearance,  be  substantially  aet  forth  in  the 
bail  bond,  it  is  sufficient.  iStocMnf  v.  Clmesy, 
IJ.  R.  521. 

24.  If  the  dierifii^  on  arresting  the  defendant, 
take  from  him  the  promissorv  note  of  A.,  en- 
dorsed by  the  defetidant  in  blank,  as  security, 
the  assignment  or  ttnnsfer  is  ille^  and  void, 
being  contrary  to  the  statute  cooeeming  aher* 
ifis ;  (1  N.  R.  L.  423.)  and,  in  en  action  bv  tbe 
sheriii^  as  endcMTsee,  against  the  maker,  the  Mtler 
mav  avail  himself  of  the  feet  to  defeat  the 
action.    Stnng  v.  TVmpifetMt,  8  J.  R.  96. 

35.  If,  efter  tbe  arrest^  and  befiue  the  de- 
fendant has  given  bail,  be  is  delivered  over  hjr 
the  sberift^  by  whom  he  was  arrested,  to  hsi 
successor,  the  assignment  will  not  effect  his 
right  to  be  discharged  on  giving  baiL  Bidtardi 
v.Perto-,7  J.R.137. 

26.  The  sheriff  is  bound  to  give  the  plaintiff 
no  other  notice  of  his  having  tuien  a  bed  bond, 
than  by  hit  endoraeuaent  on  the  writ. 
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97.  If  the  ibnner  sberiiT  do  not  deliver  the 
writ  to  the  new  sberiff,  but  returoe  it  himeelC 
eepi  eanmt  im  etuitodia,9Jikd  the  new eheriff  lets 
toie  dereodant  to  bail,  he  will  not  be  liable  to 
the  plaintiff  for  not  giving  him  notice ;  for  tbe 
imgularitT  was  in  the  old  aherif^  in  not  band- 
ing over  the  writ.    iUd. 

28.  H  from  a  change  of  attorneys,  a  bail 
bond,  taken  by  a  pfauntSf  deputed  to  airesty  be 
loit»  the  Court  will,  after  verdict,  giant  the 
plaiiMiff  leave  to  file  coonmoo  bail,  nunc  pro 
liMc    Mpkrr.  Whiffle,  ZC.R.  68. 

IV.  Proeudmgi  and  adion  on  lAe  bail  bond ; 
(a)  9fhm  m£U  how  ibe  plaintiff  mov  proceed 
en  tta  US  homd;  {b)  fThen  and  on  wkai 
tamBikohailmUberdieved. 

(a)  When  and  how  (he  plainiiff  nuiy  proceed  on 

the  haUhonoL 

99.  After  bail  baa  been  put  in  to  the  acti<», 
the  plaintiff  cannot  take  an  assignment  of  tbe 
bail  bond,  unless  tbe  bail  has  been  regularly 
•xoepted  to.  f)tfm  v.  Phdp9,  1  J.  C.  349. 
&0.C.C.91.    Ootnef  V.  fltm^  8  J.  R.  358. 

80.  Where  a  bail  bond  is  taken  in 
[  *99  ]  a  Court  of  Common  Pleas,  and  *the 
baH  reside  out  of  the  county,  an 
action  may  be  maintained  by  tbe 'assignee  of 
auch  bond  in  the  ^ynmo  Court,  who  will 
'^rant  relief  to  the  bail  on  the  aame  terms  as 
■if  tbe  bond  had  bean  taken  in  the  Supreme 
Cooit.    HonMfl  ^  Botef,  9  J.  R.  80. 

81.  80,  where  the  bail  resided  hi  the  county 
where  the  suit  was  hnwght,  and  the  principal 
hi  another  oounty,  and  the  action  od  the  bcMid 
was  against  both*  Qmdmer  v.  Bnrkna  and 
another,  18  J.  R.  499.  8m  Dmk^.OiUd,! 
h  R.  818. 

82.  But  die  bail  are  bound  to  pay  Comnon 
Pleas  costs  only.    AuL 

83L  Actions  on  reoognisaneeo  of  ball,  or  ball 
bonds  taken  In  suits  in  the  Court  of  Common 
Pleas,  must  be  brought  in  the  Court  of  the 
oounty  in  which  tbe  suit  was  originally  com- 
menoed,  if  the  parties  to  the  reco^izance,  or 
bond,  reside  within  tbe  jurisdiction  of  such 
Court,  and  not  be  brought  in  this  Court.  Air- 
IHS  V.  M'Cmt^,  13  J.  IL  484. 

34.  Proceeding  in  the  original  suit,  m  a 
waiver  of  the  proceedings  on  the  bail  bond. 
Huguit  V.  HalUi,  1  C.  R.  55. 

35.  If  tbe  plaintiff  proceed  In  the  original 
suit,  before  the  costs  of  the  bail  bond  suit  are 
paki,  be  cannot  afterwaids  proceed  on  the  bail 
bond  to  obtain  them ;  and  tbe  Court  will  set 
aaide  the  proceedings  in  tbe  bail  bond  suit,  on 
payment  of  the  plaintiff's  costs  up  to  the  time 
when  special  bail  was  entered  and  notkse  given. 
/ML 

36.  Theplaintiff,  after  proceeding  on  the  ball 
bond  to  judgment,  and  charging  the  principal 
and  bail  in  execution,  cannot  waive  these  pro- 
ceedings by  filing  common  bail  in  the  originiU 
suit,  ami  proceeding  to  Judgment  therein ;  but 
is  concluoed,  by  his  election  to  proceed  on  the 
bail  bond.    Bueker  v.  Simmon$y  7  J.  R.  119. 

87.  Where  a  tfceriff,  on  being  served  with 
an  attachment,  fbr  not  bringing  in  the  body  of 
a  daftndBDt^  pnnuant  to  a  rule  of  the  Court, 
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procured  a  penon  [on  promise  of  indemnity) 
to  put  in  special  bail  in  the  original  suit ;  hdd, 
that  the  sheriff  could  not  maintun  an  action  on 
the  bail  bond ;  for,  there  being  an  appearaaee 
according  to  the  condition  of  the  bond,  the 
defendant  might  plead  eoupermi  ad  diempnnd 
paUty  6lc.     Mimkmn  v.  #brkis^  19  J.  R. 

38.  Thesherifi^insuchcaBe,onbeinrBerTed 
with  an  attachment,  should  pay  the  mkk  and 
costs  in  the  original  suit,  ana  then  bring  bis 
action  on  the  bail  bond,  or  Matnst  tbe  ileMod- 
ant,  for  so  much  money  paiiL    iM. 

(b)  Whin  and  on  what  UrmB  ike  haH  tsS  ho 

rdiiveiL 

39.  Bail  to  the  eberiff  will  be  relieTed  in  afl 
cases,  upon  the  return  of  the  writ  againat  them. 
Bulkley  v.  CoUon,  1  J.  R.  515.  &  P.  ikumU 
V.  Bates,  9  J.  R.  80.  S.P.  ERi»  v.  Bern,  C. 
C.  67. 

40.  The  Court  will  not  exercise  its  equiiaUe 
power  to  relieve  bail,  until  after  a  forfeiture 
of  the  condition.  Bird  v.  MoMtett,  1  J.  C.  31. 
S.  C.  C.  C.  65. 

41.  If  the  principal  die,  and  the  bail  after- 
wards be  sued,  proceedings  will  be  staid,  on 
payment  of  costs,  on  the  return  of  the  writ 
against  tliem.    Bidkktf  v.  Cotton,  1  J.  R«  515. 

48.  In  an  action  on  a  bond,  conditioned  for 
the  payment  of  money,  the  bail  below  will  be 
discnarji^d  on  payment  of  the  con- 
dition of  the  *bond  in  the  original  [  *10O  ] 
action,  interest  and  costs,  together 
with  the  ooetfl  of  the  hail  bond  «uit  TYnodbseS 
V.  M'Ked,  8  J.  C.  340. 

43.  Where  irregular  notice  of  bail  was  given, 
but  the  plaintiff  had  not  pot  the  bail  bond  in 
suit  at  tne  subsequent  term,  the  baH  were  re- 
liered,  on  payment  of  costs,  and  justification, 
if  required.  CTeMon  v.  .SboWwoiif,  1  J.  C.  136. 
S.  C.  C.  C.  76. 

44.  If  bail  to  the  action  have  l^een  put  In, 
hut  no  notice  given,  untH  after  the  bail  below 
have  been  served  with  process,  and  then  the 
defondam  gives  notice,  and  offors  to  justify, 
the  bail  bond  suit  will  he  staid  on  payment  of 
costs.    MaskHon  v.  Bet^amin,  2  C.  R.  98. 

45.  It  is  not  a  loss  of  trial  alone  which  will 
prsvont  the  Court  fi:oin  interfering  to  relieve 
the  bail,  but  that  loss  must  be  without  neglect 
on  the  part  of  the  plaintiff,  and  must  be  occa- 
sioned by  the  delay  of  tbe  defendant,  after  bail 
is  rjilled  for,  by  proceeding  on  the  bail  bond, 
&c.    Ellis  V.  Berry,  C.  C.  57. 

46.  The  original  suit  was  settled,  and  the 
costs  wore  agreed  to  be  paid  by  the  defendant, 
which  he  neglected  to  do ;  the  plaintiff  insti- 
tuted a  suit  on  the  bail  bond,  in  order  to  obtain 
his  costs ;  the  Court  reflised  to  set  aside  the 
proceedings.     Ccmo6eU  v.  Grove,  2  J.  C.  105. 

5.  ccaiia 

47.  On  staying  proceedings,  the  defondant 
must  plead  in  the  original  action,  and  tender 
tbe  costs  of  the  bail  bond  suit.  Hwrnei  v. 
HalM,  1  C.  R.  55. 

48.  In  ntoving  to  set  aside  the  proceedingsL 
in  a  hail  bond  suit,  the  papers  must  be  entitled 
m  that  suit.    Pttt  v.  .Mimi,  3  J.  R.  448.    Ex 
scntofv  ^  Me^  V.  lU.  5  i.  R.  367. 
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49.  Where  the  defeadant  bm  put  in  bail  to 
theactioi],aithougfa  the  bail  may  be  insufficient, 
tiie  pl«intifi*eaunot  proceed  against  tbeaheiiill 
The  People  v.  SUvetis,  9  J,  R,  72. 

50.  il  stejns^  that  if  the  plaiutifTdelaya,  for  a 
length  of  time,  to  call  on  tlie  sheriff  for  bail,  it 
will  discharge  him.    IbitL 

51.  Where  the  nile  for  bringing  in  the  body 
bail  expired,  but  no  trial  had  been  lost,  as  the 
cau.se,  beiug  a  junior  one,  could  not  have  been 
tried  at  the  last  circuit,  and  the  defendant  had 
sworn  to  merits,  and  tendered  the  full  amount 
in  monev,  as  security,  which  was  refused,  and 
the  bail  had  since  justified,  the  Court  denied  a 
uiotion  for  an  attachment  against  the  sheriff, 
on  fiayment  by  him  of  the  costs  of  the  rule  to 
show  cause,  and  of  the  plaintiff's  application. 
Post  V.  Fan  Diiu,  1  J.  C.  412.  5.  C.  C.  C.  106. 

52.  The  sheriff  must  have  twenty  days'  no- 
tire  of  the  rule  to  bring  in  the  body,  before  a 
iDotion  for  an  atuicbment  against  him.  Stewart 
V.  mUianu^  2  J.  C.  71.  S,  P.  .WGourch  v. 
Jirmstrongf  C.  C.  50.  FraMin  v.  Lamb,  1  J. 
IL508. 

53.  if  the  sheriff  does  not  return  the  vrnt 
within  twenty  days  afler  notice  of  the  rule  for 
that  purpose,  an  attachment  may  iasue  against 
htm  immediately ;  but  it  b  othierwise  iu  the 
case  of  a  rule  to  bring  in  the  body.  Frtuiklin 
V.  Lamb,  1  J.  R.  506. 

^54.  The  rule  on  the  sheriff  to 
[  *101  ]  bring  in  the  body  of  the  defendant 
cannot  be  served  until  twenty  days 
afler  the  time  in  which  the  writ  b  returnable 
have  expired ;  and,  ii  seenu,  that  the  rule  ought 
not  to  be  entered  before  that  time.  Coons  v. 
Jd'Manus,  15  J.  R.  181. 

55.  Where  a  sheriff  returned  cept  corpus^  &c.  • 
to  a  capias  ad  respondendum^  and  the  deputy 
sheriff  wbio  served  the  writ  became  special 
bail,  of  which  notice  was  sent  by  mail,  but  not 
received  by  the  plaintiff's  attorney,  who,  eigh- 
teen months  aflerwards,  ruled  the  sheriff  to 
bring  in  the  body  of  the  defendant,  and,  on  affi- 
davit of  service,  Scc^  moved  for  an  attachment 
against  hirn,  the  deputy  and  his  sureties  having, 
in  the  mean  time,  liecome  insolvent ;  (he  Cotirt 
refused  to  grant  the  attachment,  considering  it 
unjust  and  unreasonable,  that  the  sheriff  should 
be  liable  to  an  attaehiuent,  afler  the  pkintiff 
had  lain  by  for  so  long  a  time.  Jourden  v« 
Hawkms,  17  J.  R.  35. 

5tiL  AU  the  prooeedioiBi  until  the  ^ttOfehment, 
inchidinp  the  rule  for  the  attachment,  must  be 
entitled  in  the  original  caoae.  Tkc  PeopU  v. 
"     •    9J.R.100L 

ea  en  attaoiuMOt.    See  At* 
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VL  Ban  to  the  otHon ;  (a)  FQing  andgmng 
miic$  of  hail;  (b)  £se»lton,  justj^adon^ 
and  wat9€r  nj"  Sou;  (e)  ISKng  common baiL 

(a)  Fating  and  gimng  notice  ^  iaiL 

57.  The  defendam  has  twenty  days  from 
Satwr^nf  In  the  second  week  of  term,  within 
wfaiefa  to  put  in  special  bail  Lane  r.  Cook^  8 
J.  R.  ;}59. 

58.  Nociee  of  bttlabould  not  be  givao  before 


the  bail-piece  is  actually  filed.  BrtU  t.  Fan 
JVordeny  1  J.  C.  390.    S.  C.  C.  C.  96. 

59.  And  in  such  case  the  Court  will  direct 
the  bail-piece  to  he  considered  as  filed  of  the 
time  when  the  notice  was  given,  and  will  order 
the  defendant's  attorney  to  pay  coats.    BtiiL 

00.  A  bail-piece  in  a  cause,  after  an  attempt 
by  the  bail  to  surrender,  was  not  allowed  lobe 
amended,  at  the  instance  of  the  plaintiff,  by 
striking  out  the  words,  ^  U'espaas  on  the  case," 
and  inserting  the  word  debtj  so  as  to  make  it 
conform  to  the  action  in  which  the  principal 
was  arrested ;  the  plaintiff's  attornev  not  hav- 
ing discovered  the  mistake,  until  aller  a  suit 
against  the  bail,    .^orred  v.  Ptrley,  12  J.  R.  25a 

61.  A  bail-piece,  although  tsiken  before  a 
single  jud^  is,  in  legal  contemplation,  taken 
in  Court ;  it  is  a  mere  memorandum  of  the  re- 
cognizance authorizing  the  making  up  of  the 
record ;  and  when  that  is  filed,  it  becomes  a 
record  of  the  Court,  on  which  *ctr«  facias,  or 
debt  will  lie.     Green  v.  Ovington,  16  J.  R.  55. 

(b)  ExcepHonjjtutyUalion^andteaiverqfbail. 

62.  Afler  bail  has  been  put  in,  the  plaintiff 
cannot  take  an  assignment  of  the  bail  bond, 
but  must  except  to  the  bail.  Ferris  v.  Phelps^ 
1  J.  C.  249.  &  a  C.  C.  95.  S.  P.  Caines  v. 
HuiU,  8  J.  R.  a58. 

•63.  The  plaintiff,  if  he  requires    [  •lOa  ] 
it,  is  entitled  to  two  real  persons  as 
bail.     Wendovery.BaU,t,C.U.    S.  P.  Caines 
V.  Hunt,  8  J.  R.  358. 

64.  If  one  real  and  one  fictitious  person  be 
given  as  bail,  the  plaintiff  cannot  treat  the  bail- 
piece  as  a  nullity,  but  must  except  to  the  suffi- 
ciency of  the  bail.  Caines  v.  Hunt,  8  J.  R. 
d5o. 

65.  Where  the  defendant  is  taken  in  custody, 
in  vacation,  and  bail  are  excepted  to,  they  may 
justify  before  a  judge  at  his  chambm,in  vaca- 
tion.^   Fenn  v.  SmiA,  6  J.  R*  124. 

(j6»  Bail  may  justify  before  officers  author- 
ized to  take  recognizances,  on  due  notice. 
Reg:  Gen.  ^u^u^t  22,  1816.    13  J.  R.  422. 

67.  But  a  judge  of  the  S.  Court,  before  jus- 
tification, may  order  it  to  be  inade  in  open 
Court    Ihid, 

68.  When  justification  is  not  in  open  Court, 
either  party  may  appeal  to  the  Court.    Ibid. 

69.  An  aUwney  ot  the  Court  is  not  good  bail 
CosUr  V.  WoUm,  15  J.  R.  53& 

70.  A  tbm^  cannot  be  bail  in  this  Court 
BaiUy  v.  Wardtn,^  i.  R.  129. 

71.  Where  a  declaration  is  filed  In  chief,  afler 
receiving  notice  of  special  bail,  it  is  a  waiver 
of  any  exceptkm  to  the  sufficiency  of  the  bail, 
though  the  oail-pieee  was  not  actually  filed  in 
the  clerks  office,  at  the  time  the  notkse  was 
given ;  and  the  plaintiff  cannot,  on  the  ground 
of  the  insufficiency  %f  the  bail,  proceed  against 
the  sheriff.    The  >eepk  v.  Stevens,  9  J.  R.  79. 

72.  Where  hail  is  put  in,  and  the  plaintiff 
entered  an  exception  on  the  bail-piece,  and 
aflerwards  proceeded  in  the  cause,  without  any 
justification  of  bail,  or  new  bail,  and  ob^ned 
a  judgment,  it  was  held  to  amount  to  a  waiver 
ofnail,  and  that  he  could  not  proceed  against 
the  bail  to  whom  he  had  excepted.  Fktek  r 
Eager,  4  J.  R.  185. 
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731  No  foraml  notloe  of  a  wahrer  of  bail  k 
neoeasaiy.    IhkL 

(c)  FSlmg  eommat%hmL 

74.  If  the  platntiff  ofaooeiM  to  file  eommoo 
beil,  it  may  be  done  after  loity  days  from  the 
second  week  of  term.  Lanev.CookjSJ.fL9S9. 

7Jk  Where  the  piaiatiiTk  attoruey  was  in- 
duced to  direct  the  sheriff*  to  teke  a  particular 
peraon  as  bail  ibr  the  defendant,  on  bis  prom- 
ise to  put  in  sufficient  bail  the  next  dav,  which 
he  did  not  perform,  and  the  bail  already  taken 
aftei-wards  became  insolvent,  the  plaintiff's  at- 
torney, afler  having  filed  common  bail,  was  al- 
lowed, there  being  no  opposition,  to  file  special 
bail  for  the  defendant,  in  order  to  surrenoer  his 
body  for  his  own  protection.  GilchriH  v.  Van 
Wagmtn,  1 0.  R.  4d9. 

[*10a]  *VIL  Proceeding$  againH  haUon 
their  reofgmzance;  (a)  Execution 
against  themrincipal^  and  action  against  the 
bail;  (b)  frhen  hmt  are  fixed;  (cj  Surrender 
of  principal,  in  tKscharge  ofUshafd;  (d)  BaU 
reRevedj  on  their  principal  being  discharged 
as  an  insolvent  or  bankrupt ;  (e)  Other  grounds 
for  relitf  or  discharge, 

(a)  Execution  against  (he  principaly  and  action 

against  the  bail. 

76.  A  CO.  so.  against  the  principal  must  not 
only  be  sued  out,  but  must  be  actually  return- 
ed, non  est  tni;efi(ii«,and  filed,  before  the  plain- 
tiiT  can  proceed  to  chaige  the  bail.  Pearsall  v. 
Lawrencej  3  J.  R.  514. 

77.  It  is  not  necessary  that  there  should  be 
eight  days  between  the  teste  and  return  of  the 
00.  so,  against  tlie  principal,  where  the  proceed- 
ings are  by  bill.  Cook  v.  CampbeU,  3  C.  R. 
3S3.    S.  P.  Conner  v.  fTedbs,  3  i;  R.24a 

78.  Where  the  original  action  is  in  the  Com- 
mon Pleas,  if  the  bail  remove  out  of  the  coun- 
ty, the  action  on  the  recognizance  may  be 
brought  in  the  Supreme  Court  Davis  v.  GiZ- 
letJJ.R.  318.  SuanU  pi.  30, 31, 33,3a 

79.  Taking  the  principal  on  a  ea.  #a«  is  a  dis- 
charge of  the  boil,  and  no  exoneretvr  need  be 
entered.    Miner  v.  Green,  3  J.  C.  283. 

80.  After  judgment  against  the  bail,  if  the 
principal  has  been  taken  in  execution,  the 
piainuff  cannot  issue  a  co.  «&  against  the  bail, 
or,  if  the  bail  have  beea  taken  in  ex]scucioa«  be 
cannot  proceed  against  the  body  of  the  princi- 
pal.   SmUhY.Bosscraniz,6J.n.y7. 

81.  The  hail  are  not  diecharced  by  tbe  plaln- 
tifi^s  electing  to  sue  out  a  jL  ^  in  the  first  in- 
stance ;  and  if  part  of  tfate  debt  be  levied  on 
the  /.  /b.  he  may,  notwithstanding^  resort  to 
the  baU  for  the  residue.  OteoU  v.  IMlUf  4 
J.IL4a7. 

83.  The  statute  requiring  a /.>&.  to  be  first 
issued,  where  the  defendant  puts  In  special 
bail,  (Seas.  36.  o.  50.  s.  7.)  is  for  the  benefit  of 
the  iH-incipal  himself^  not  of  his  bail,  who  can- 
not plead  that  no  fi^/a,  had  been  issued  prior 
to  the  isHuing  of  the  ea.  so.  Gillespie  v.  frkHe^ 
16J.il  117. 

83.  It  is  not  necessary  for  the  plaintifiE^  in  de- 
daring  on  a  recognizance,  to  allege  that  ^fi^fa, 
was  previously  isciued.    Ibid* 


84.  Wheraaeflba^isiflBaedaAsrayearand 
a  day,  without  a  prevk»us  jctreybeios  to  reviva 
the  ludgment,  the  bail  cannot  take  advantag|e 
of  the  objection.    lbid» 

85.  The  rule  of  the  Mayor'b  Court  of  the 
city  of  AW- Fori:,  requiring  a  ca.  sck,  issued 
against  the  principal,  for  the  purpose  of  charg- 
ing his  bail,  to  \xefowr  days,  exclusive,  in  the 
sherifif's  office,  meana,  that  the  return  day  only 
is  to  be  exclusive,  and  not  that  the  day  on  which 
it  is  delivered  to  the  sheriff  should  be  also  ex-' 
eluded.    Rid. 

86.  Therefore,  the  rule  of  that  Court  is  sat- 
isfied by  delivering  a  writ  to  tbe  sheriff  on  the 
15th,  returnable  on  the  19th  of  the  month.  Ibid. 

87.  Whether  the  bail,  in  an  action  on  their 
recognizance,  can  plead  that  the  co.  so.  against 
the  principal  did  not  lie  four  days  in  the  sher- 
iff's office.    Qu<ere.    Jbid. 

^'(b)   Whm  baU  are  fixed.    [  •104  ] 

88.  After  the  return  of  non  est  inwnius  to 
the  ea,  so.  against  their  principal,  the  bail  are 
fixed  in  law.  Raihbone  v.  Blackford,  1  C.  R, 
588. 

89.  Where  the  bail  are  once  fixed  by  the  re- 
turn and  filing  of  the  ca,  sa,  they  take  the  risk 
of  the  death  of  their  principal,  and  are  not  en- 
titled to  relief,  on  that  ground.  Olcott  v.  IMly, 
4  J.  R.  407. 

(c)  Surrender  of  principal  in  disthargeofhis  ftcnZ. 

90.  BaH  are  not  fixed  till  the  expiration  of 
eight  days,  in  full  term,  after  the  return  of 
process  against  them,  until  the  expiration  of 
which  time  they  may  surrender  their  principal. 
Kane  v.  JngrahoMiy  2  J.  C.  403.  Strang  v.  Bm^- 
bcr,  IJ.  a329.  EiHs y.  Hay,\A.^Qi,  Broufn 
v.  Smith,  9  J.  R.  84.  BrowneUns  y.  Ihrbes,  3 
J.  R.  101. 

91.  And  the  surrender  may  be  made  without 
application  to  the  Court.    JEllis  v.  JEToy,  1  J.  C. 


93.  Permitting  the  bail  to  exonerate  them- 
selves, by  a  surrender  of  their  principal,  within 
eight  days  after  the  return  of  the  process  against 
them,  ifl,  technical]  v  speaking,  ex  gratia ;  but 
is,  notwithstanding,  in  effect,  no  ftiraier  ex  gra- 
tia than  that  the  costs  in  the  suit  on  the  recog- 
nizance are  always  reoiihred  to  be  paid. 
Browndoie  v.  fMes,2J.  R.  101. 

93.  The  bail  are  relieved  after  smreoder  of 
their  prindpal,  on  motion,  and  not  by  plea* 
Ibid. 

94.  Tbe  time  allowed  the  bail  is  ex  gratia^ 
and  they  must,  at  their  peril,  snrrender  at  that 
time.    Oleott  r.  1%,  4  J.  R.  407. 

95.  Where  the  defendant  Is  in  prison  on  a 
efaanps  of  fek»y,  be  may,  at  the  iastanae  of  bis 
bail,  be  brought  up  on  a  habeas  eospus,  that  ha 
may  be  surrendered.  Biggnell  ▼.  Ihnrtsl,  3 
J.R.483. 

96.  The  exoneretur  will  be  allowed,  ahbongh 
the  bail  have  been  indemnified  by  their  princi- 
pal.   Broumchts  v.  JFWies,  3  J.  R.  101. 

97.  The  principal  was  sued  in  1800,  and 
made  no  defence,  nut  judgment  was  not  dock- 
eted until  1808 ;  in  the  mean  time,  the  defend- 
anr  had  bepii  in  ffaol,  and  was  reputed  insol- 
vent, and  sometime  after  removed  into  another 
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flttlD;  llMliiulwefBarfttied«mm  writ, returna- 
ble ID  JUiw  term,  1800 ;  on  llie  ground  of  sur- 
prise) oo  the  pavt  of  tbejiUiintin,  the  Court,  in 
Jugiui  term,  1809,  permitted  the  bail  to  sur- 
reuder  their  principeJ,  on  pavment  of  costa  of 
tbe  8uit  on  recognizance.  Laviiuttton  v.  Bar^ 
tUs,  4  J.  R.  478. 

96.  If  a  plaintiif  elect  to  sue  special  bail 
joiotlT,  he  who  is  first  taken  shall  have  time  to 
surrender,  till  the  last  is  taken  also,  and  till  tbe 
time  allowed  the  last  for  surrendering  is  ex- 
pired.   Ballardy.KibbejC.C.5l. 

99.  If  he  sues  them  separately,  tlien  each 
may  be  separately  fixed  ;  or  one  may  be  fixed, 
sod  die  other  may  aAer wards  surrender  the 
principal,  and  be  discharged  ;  so  that,  in  fact, 
tbe  plaittuff  may  have  the  body  in  custody,  and, 
at  the  same  time,  go  on  with  a  suit  against  the 
other  bail,  who  has  been  fixed ;  but  he  can 
faive  but  one  satisfaction.    Ibid. 

100.  The  time  for  surrendering  the  prin- 

cipal was  enlarged  on  an  affidavit, 
[*105]    ^stating  the  service  of  the  capias 

to  have  been  made  but  a  few  days 
before  its  return,  and  the  residence  of  the 
defeodant  and  hiit  bail  at  a  great  distance  from 
tbe  place  of  holding  the  Court,  Van  Rtnast- 
^v.^Hns,3C.R.ia6. 

101.  lie  Court  refused  to  enlarge  the  time 
for  surrendering,  on  an  affidavit,  stating,  that 
the  bail  had  mistaken  the  time  of  the  return  of 
ibe  capuu  against  him,  and  tbe  absence  of  the 
principal  from  tbe  state.  RaJthbont  v.  ffarrcn, 
4  J.  R.  310. 

102.  Sail  may  depute  another  to  take  and 
surrender  their  principal.  NvoolU  v.  htgeraolL 
7J.iL145. 

103.  The  right  to  snrrender  results  from  the 
relation  between  the  bail  and  principal,  is  to 
be  effected  as  circumstances  shall  require,  and 
ii  not  a  personal  power  or  authority,  to  be  ex- 
ecuted, by  the  bail  only.  Per  7%omf)sonj  J. 
Ihid  That  bail  may  depute  ex  necessitate,  [Su 
Boardman  v.  Foioier,  1  J.  C.  413.] 

104.  Tbe  bail  mav  take  their  principal  out 
of  tbe  lurisdictiDn  of  tbe  Couit  in  which  tbey 
eotf'recl  into  their  recognizance,  and  that  even 
in  a  different  state.  JVEcattf  v.  IngersoUy  7  J. 
R.145. 

105h,  So,  bail  to  ao  action,  in  ConnecHcult  were 
tUowed  10  take  their  principal  here.    Snd, 

106.  After  demand,  they  may  break  open  an 
outer  door.    Pnd. 

107.  And  may  take  their  |yrincipal  on  a 
^^mda^uA  cmiflBe  bira  till  tbe  next  day,  and 
then  Murrender  him.    Per  Thompssny  J.    Rid, 

log.  SmdoM  m  to  be  reckoned  one  of  tbe 
Ojiftfdaya    Avim  ▼.  Sfnift,  9  J.  K.  84. 

IQO.  The  sKkneai  of  the  bail  is  an  exeuse 
fee  not  surrendering  the  principal  within  tbe 
eight  daya.  BoarAiMm  v.  Focufer^  IJ.  C.  4ia 
&O.C.C.108. 

110.  Tbe  ezonerefur  will  be  permitted  to  be 
entered  where  tbe  surrender  has  been  duly 
made,  after  the  expiration  of  tbe  eight  days. 
Shmg  V.  Basher,  1  i .  C.  399. 

111.  Where  a  suit  is  brought  on  tbe  recoff- 
pizanee,andthe  principal  is  surrendered  with- 
it)  the  time  allowed,  the  costa  must  be  paid 
l^ciope  an  enmertfur  can  be  entered.  Pofierr. 


TlMi^mson,  3  J.  C.  SSO.     5.  P.  Brmmdfns  v. 
Forbesy  2  J.  R.  101. 

112.  When  exonerated  on  payment  of  costs 
the  bail  must  seek  the  plaintiff,  and  pay  them 
without  waiting  for  a  aemand,  or  tender  of  a 
bill.  Caikcast  v.  Canwmy  1  J.  C.  220.  S.  C. 
C.  C.  80. 

113.  Where,  on  a  surrender  and  committitur 
of  the  defendant,  by  his  bail,  the  plaintiff  con- 
sented to  an  exatteretWf  this  was  deemed  a 
sufficient  discharge,  as  it  regarded  the  plaintiff; 
as  the  exonerttto'  might  be  entered  by  the  bail, 
at  any  time,  and  pleaded.  KtUogg  v.  Monro, 
9J.IL300. 

(d)  BaH  relieved  on  their  principal  being  dis» 
charged  as  insolvent  or  bankrupt, 

114.  The  discharse  of  the  defendant,  under 
an  insolvent  or  bankrupt  law,  before  the  bail 
are  fixed,  entitles  them  to  an  exonerttur,  with- 
out a  surrender  of  their  principal.  Kane  v.  hr 
gra^m,  2  J.  C.  403.  S^amanv.Z>raA:e,lC.R.9 

*115.  And  tbe  exoneretur  may  be 
entered,  although  the  application  be     [  *106  ] 
made  afler  the  expiration  of  the 
eight  days.    Seaman  v.  Drake,  1  C.  R.  9. 

1 16.  So,  proceedings  against  the  bail  will  be 
staid,  afler  declaration,  plea  and  demurrer,  in 
the  suit  against  them.  Riddles  v.  MitcheU,  1 
C.  R.  11.  note. 

117.  The  discharge  of  the  principal,  imder 
a  bankrupt  or  insolvent  law,  is  equivalent  to  a 
snrrender,  so  that  if  obtained  at  any  time  before 
the  period  allowed  the  bail  ex  gratia  has  ex- 
pired, they  may  avail  tliemselves  of  it ;  but  this 
IS  the  only  instance  in  which  the  bail  will  be 
relieved,  where  the  event,  on  which  the  appli- 
cation is  grotmded,  took  place  afler  they  were 
legally  fixed.     Olcott  v.  LiUy,  4  J.  R.  407. 

118.  A  person  was  arrested  on  mesne  pro- 
cess, and  continued  in  prison  60  days ;  in  the 
mean  while,  he  was  fixea  as  bail ;  he  aflerwarda 
was  declared  bankrupt,  under  the  law  of  the 
United  States,  and  received  his  discharge ;  held, 
that  the  act  of.bankruptcy  was  not  consummate 
until  tbe  last  of  the  60  days,  and  that  the  re- 
cognizance of  bail  was  a  debt  provable  under 
the  commission,  and  that  an  execution,  issued 
on  the  judgment  on  the  recognizance,  should 
be  set  aside,  with  costs.  Rathbone  v.  Btad^fordf 
1  C.  R.  588. 

1 19.  Where  the  defendant  neglected  to  avail 
himself  of  his  discharge  under  the  insolvent  act, 
but  allowed  judgment  to  be  perfected  against 
him,  Uie  Court  would  not,  on  motion  of  bis 
bail,  order  an  exoneretur  on  the  bail-piece, 
J^hanics'Banky.Hazard,9J.R.2&!i,  S,P. 
Post  v.  RUey,  18  J.  R.  54. 

(e)  Other  grounds  for  rditf  or  discharge, 

120.  The  Court  may,  in  their  discretion, 
order  a  vaeahar  of  the  bad,  when  it  appears  they 
have  been  personated ;  but  if  tbe  personating 
was  felonious,  they  will  stay  it,  until  the  party 
personated  has  prosecuted  the  felon  to  efifect. 
iRenaon/ V.  Ab62e,  2  J.  C.  293. 

121.  In  scire  fodas  against  bail,  the  defend- 
ant i^eaded  that  another  person  of  the  same 
name  and  description  became  bail, and  traversed 
that  he  was  the  penon  named  m  the  bail-piece. 
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The  name  of  Ehudhan  JVbUe  was  inserted  in 
the  bail-piece,  but  it  was  proved  that  Stephen 
JStturion  was  the  person  who  intended  to  be 
bail,  and  who,  in  fact,  appeared  beibre  the 
judgfe  who  took  and  signed  the  acknowledg- 
nient  of  the  bail-piece.  Hdd^  that  the  plea 
was  good ;  and  that  the  evidence  was  admissi- 
ble and  sufficient,  on  the  issue  joined  between 
the  parties,  as  to  the  identity  of  the  person.  Ibid, 
J22.  Bail  are  entitled  to  an  exwneretwTj  where 
their  principal  is  committed  to  prison  for  life. 
CatheaH  v.  Cannon,  1  J.  C.  28.  S.  C.  C.  C.  60. 

123.  So,  where  their  principal  has  been 
convicted  of  felony,  and  sentenced  to  imprison- 
ment in  the  state  prison  of  another  state,  for  a 
term  of  years,    hofiin  v.  Fowler,  18  J.  R.  335. 

124.  Where  there  was  an  irregularity  in  the 
proceedings  against  the  bail,  and  they  suffered 
two  terms  to  elapse  without  taking  notice  of  it, 
they  were  not  allowed  aflenvards  to  avail 
themselves  of  the  objection.  Jones  v.  Dunning, 
«  J.  C.  74. 

*I25.  If  the  debt  in  the  suit  agaitist 

[*107]     the  principal  has  been  paid,  that  is 

matter  to  be  pleaded  by  the  bail,  and 

not  ground  for  their  relief  on  motion.    Mecheuv- 

ics*  Bank  v.  Hazard,  9  J.  R.  392. 

126.  Where  the  bail  are  fixed,  they  cannot 
plead  to  a  suit  on  their  recognizance,  that  the 
principal  debt  had  been  recovered  in  another 
suit,  (as,  where  the  defendant  was  bail  for  the 
endorser,  and  tlie  debt 'had  been  recovered 
against  the  maker  of  a  promissorv  note,)  such 
recovery  not  beinf  a  discharge  ot  the  defend- 
ant or  his  principal,  until  the  costs  of  the  suit 
against  the  principal  are  also  paid.  fFatUeMv. 
Laird,  9  J.  R.  327. 

127.  But  when  damages  are  assessed  on 
the  recognizance,  the  hail  may  give  the  recov- 
ery of  the  debt  in  evidence,  in  mitigation,  and 
the  assessment  will  only  be  for  the  costs  of  the 
suit  against  the  principal,  which,  (the  plaintiff 
having  entered  judgment  pro  forma  for  the 
whole  penalty,)  together  with  tne  costs  of  the 
suit  Bgainst  the  bail,  the  plaintiff  may  levy  on 
his  execution.    Ibid, 

128.  Where  a  plaintiff  made  a  written  agree- 
ment with  a  defendant,  against  whom  he  had 
obtained  judgment,  and  who  was  about  going 
Co  sea,  that  he  would  not  issue  out  execution 
against  him,  for  the  purpose  of  fixing  the  bail, 
until  after  a  certain  day,  and  the  defendant 
paid  the  plaintiff  a  sum  of  money,  in  consider- 
ation of  this  indulgence,  and  this  amngeinent 
was  made  without  the  knowledge  and  consent 
of  the  bail,  it  was  held  to  d  ischarge  them.  Raik- 
hone  V.  JVarren,  in  error,  10  J.  R.  587. 

129.  And,  the  bail  bein^  fixed  at  law,  and 
prosecuted  on  the  recognizance,  heU  that  a 
Uourt  of  ec^uity  might  afford  relief,  and  grant 
a  perpetual  injunctionythe  remedy  at  law  Mng 
douhtflil.  Btid, 

130.  Though  nothing  passes  between  the 
bail  and  the  plaintiff  in  a  cause,  yet  ImuI  are 
eonsidered,  by  act  and  operation  of  law,  as 
sureties,  and  are  entitled  to  the  benefit  of  the 
general  principles  relative  to  sureties,  as  appli- 
cable to  them.    Ibid, 

131.  Afler  the  return  of  non  est  inventus  to  a 
c&  sa.  against  the  defendant,  his  bail  gave  their 


note  to  the  plaiafMTftrtfae  amoimt  ofthe  jod^- 
ment.  The  judgment  having  been  reversed  m 
error,  the  payee  cannot  recover  a^nst  the 
makers  of  tne  note ;  the  consideration,  that  is, 
the  judgment  against  their  principal,  having 
faUed.    T\tppenr,  Fmfragenen,3J.1LieS, 

Proceedings  in  sort  facias.  See  Scuk 
Facias. 

VIII.  BitU  in  criminal  eases. 

132.  Bail  is  not  required,  where  the  defend- 
ant removes  the  proceedings  under  an  indict- 
ment for  a  forcible  entry  and  detainer.  Case 
V.  Sh^herd,  2  J.  C.  27. 

133.  Where  a  defendant,  convicted  of  a 
conspiracy,  was  brought  up  for  judgment, 
which  the  Court  did  not  pronounce, 

the  record  of  conviction  •not  being    [•109] 
before  them,  he  was  admitted  to 
bail.    JIf  AHTj  case,  1  C.  R.  72. 

See  tiL  Chancery,  Bail. 
Bail  i2r  Eaaoa.    See  Error. 


BAILMENT. 

1 .  A  mere  naked  bailee  of  goods  is  not  liable 
to  an  action  for  them,  at  the  suit  of  the  bailor, 
until  afler  a  demand  and  refusal  of  the^k 
Broum  v.  Cook,  9  J.  R.3b'l. 

2.  A.  received  of  B.  a  bill  of  exchange,  drawn 
by  C,  and  which  he  promised  to  return  to  B. 
on  demand,  or  pay  the  amount  thereof:  though 
the  bill  was  received  by  A.  as  a  matter  of  cour- 
tesy, and  was  to  be  used  for  the  benefit  of  B., 
yet  as  A.  did  not  return  the  bill  on  demand, 
nor  in  due  season,  AeM,  that,  under  the  cireum- 
stances  of  the  case,  he  was  liable  to  B^  ibr  the 
amount.    Rutgers  v.  Lueet,  2  J.  C.  92. 

3.  Where  a  slave  is  delivered  to  a  person  to 
be  kept,  or,  upon  trial,  until  the  bailee  should 
determine  whether  lie  would  buy  him  or  not, 
the  bailee  is  not  bound  to  keep  bun  constantly 
under  his  eye ;  and  if  he  f>ennits  him  to  go  a 
short  distance  from  his  boose,  and  the  dave 
nms  away,  he  will  not  be  liable  to  the  bailor. 
De  F\mclear  v.  £9kottenAtrik,  3  J.  R.  170. 

4.  Where  no  time  has  been  fixed  for  the 
redemption  of  a  pledge,  the  pawnor  nnay,  at 
any  time,  redeem,  and  the  right  ofndmmp6om 
does  not  terminate  by  his  death,  but  survives 
to  his  personal  repreeenta^vea,  against  the 
pawnee  and  his  repressntaiivea.  Per  MCeai,  J. 
C&rtOfm  V.  Lansing,  3  C.  €.  E.  20a 

5.  But  the  pawnee  majr,  by  calling  vpon  the 
pawnor  to  redeem,  and  his  reliisaly  vest  in  him- 
self the  absolute  property  of  the  pledg*.    Ibid, 

6.  Where  the  pawnee  has  incapaeitaced 
himself  from  performing  the  eootnet  an  his 
part,  as  by  selling  the  pledge,  the  pawnor  need 
not  tender  the  sum  borrowed,  in  order  to  en^ 
title  himself  to  an  action.    Bid. 

7.  A  pledge  diffhv  from  a  mortgage;  the 
legal  property  continues  with  tlie  pawnor,  and 
the  pawnee  has  only  a  special  property  ;  bat  in 
a  mortgage  the  legal  property  is  m  the  mort- 
gagee ;  and  t  mortgage  of  goods  is,  in  aorae 
cases,  valid  without  deWfwy ;  hut  not  so  a 
pledge,     ibid,    Bui  su  Bmrrom  v.  Pwdoitt  5 
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J.  R.  359L  wfiere  Kent,  Ch.  J.,  n^s,  that  there 
was  DO  decision  of  the  Court  ia  the  ease  of 
Cort^btou  V.  Lanmng^  and  that  the  opioioB  re- 
ported as  his,  was  merely  one  which  he  had 
prepared ;  the  cause  having  been  settled  by  the 
parties,  befiire  judgment.  The  poiuta  stated 
ID  that  opinion  are,  however,  no  where  denied 
to  be  good  iaw,  and  are  sanctioned  by  the 
Court,  m  JHTLitm  v.  ffaiktr,  10  J.  IL  471. 

8.  If  A.  deliver  cattle  to  B.,  who 
[  *1M  ]  ptomises  to  sedeliver  them  in  *oiie 
veBr,with  the  Batumi  incieasB^aiid  to 
pay  feraueh  as  should  be  lest  or  destroyedtaiKi 
Dot  returned,  it  ia  a  letdng  to  him  of  the  chatlslB 
for  one  year,  Ibr  a  valiu&e  considentioii,  and 
DOC  a  mfane  aaked  bailmeiit.  Putnam  v.  ff^yi^j 
8J.B.439L 

9.  Where  the  promfliiK>ry  note  of  a  third  per- 
SMI  is  depoailed  ti^  a  debtor  with  his  OTBditor, 
as  coUaieral  secunty  for  a  debt,  siaoh  note  ia  a 
(>|edge,io  which  the  pawnee  has  merely  a  ape- 
rial  property,  the  fifeneral  ownership  remaimiig 
ia  the  pawnor.    GarUek  v,  Janie#,  12  J.  R.  146. 

10.  The  pawnee's  authority  extends  no  fiir- 
ther  than  to  receive  the  amount  of  the  note 
froiB  Ike  maker,  and  not  to  compromise  with 
bitn  for  a  kess  sum  than  appears  on  the  ftce 
of  the  note,  or  to  dispose  of  it  in  any  other 
mtaaer,  nntil  after  the  pawnor's  defirult  in  re- 
deeoRMg.    iUdL 

11.  Where  the  pledge  ia  for  an  indeinite 
p-viod,  the  pawnor  sb<Mld  he  called  on  to  re- 
deefli,  beion  tbe  pawnee  can  dispoae  of  the 
property ;  or,  if  he  is  absent,  or  cannot  be  (bund, 
judicial  praeaedittgs  should  be  had,  to  bar  his 
right  of  redeviptiotu    J^ 

1^  Any  daojage  happet^ng  to  a  chattel, 
wbileia  the  bands  of  a  bailee,  without  his  mis- 
conduflt,  and  while  the  chattel  is  employed  in 
the  use  for  which  it  was  hired,  must  be  sus- 
tained by  the  bailor.    Mlhn  y.  Saiuhurw,  13 

i.  it  aiL 

13.  So,  if  a  bone  ia  hired  to  go  a  journey, 
asd  daring  the  due  prosecution  of  the  journey 
it  becomes  lamo,  without  anv  ill  treatment  by 
tbe  hirer,  he  ia  not  answeraUe  for  the  damage. 

M9UL 

14.  Where  a  written  agreeraent>  dated  3d 
Sfptenkv^  1806,  between  A.  and  B^  stated,  that 
A  tbefeby  delivered  to  B.  a  certain  promisaory 
note  of  C,  for  300  buabela  of  wheat,  valued  at 
200  dolhuB,  payable  in  Februmy,  1811,  and 
Mimed,  in  case  the  wheat  did  not  aell  for  300 
doHan,  to  make  up  the  deficiency ;  and  B. 
thereby  gave  to  A.  the  power  of  redeeming  the 
P»te,  by  paying  186  dollars,  with  Sk  per  cent 
intereM,  any  time  within  six  months  of  the 
time  the  note  waa  payable ;  keU^  that  the  note 
Was  deponted  as  a  iMedge,  and  not  as  a  moit- 
m^t  «i>d  diat  a  tender  by  A.  of  the  300  dolhin, 
op  or  before  the  day  the  note  fell  due,  was  suffi- 
cient to  enthle  him  toaretum  of  the  note ;  and 
<»  web  tender  and  refusal  by  B^  A.  might 
inainudD  trover  for  the  note.  M'L$m  v.  hotter, 
10  J.  R.  471. 

Id.  The  plamtiff  sent  to  the  defendant,  a 
miller,  a  quantity  of  wheat,  to  be  exchanged  for 
"Our,  at  the  rate  of  a  barrel  of  flour  for  every 
bre  busheb  of  wheat.  The  defendant  oMxed 
the  plaintiff's  wheat  with  the  maaa  of  wheat, 


of  the  same  quality,  belonging  to  himself  and 
others ;  but,  before  the  flour  was  delivered  lo 
the  phuntifl^  the  defendant's  mill  was  entirely 
destroyed  by  fire,  without  any  fimlt  or  negli- 
gence of  the  defendant ;  hdd^  that  the  defend- 
ant waa  not  responsible  for  tlie  loss  of  the 
plaintifi''s  wheat,  there  being  no  contract  of 
Bale  by  whieh  it  was  tranalerred  to  the  defend- 
ant   Sofmour  v.  Bretsn,  19  J.  R.  44. 

Further,  as  to  tbe  distinction  between  a 
pledge  and  a  mortgage.    Su  Moktoaoe. 

jSic  Tftovna.  Comosr  CAaaiBas.  Tit, 
Cmajicsbt,  BaUmmtL    Pledge* 


•BANKS  ANI>  BANKING.    [  •llO  ] 

1.  A  clerk  in  tbe  bank,  who  aeted  as  a  book- 
keeper, and  wboae  particular  duty  it  was  to 
keep  the  leger,  imo  which  the  entries  are 
copied  irom  the  tetter's  cash-book,  receired 
money  from  A.,  who  waa  a  dealer  with  the 
bank,  for  the  pnrpoae  of  faavinc  the  same  de- 
jKisited  in  the  bank,  and  which  he  entered  in 
the  leger,  and-  afterwards  into  the  dealer^ 
bank-book,  but  wbieh  was  not  received  by  the 
teller,  nor  entered  in  his  cash-book,  and  waa 
supposed  to  be  embeszledi  with  other  monevs, 
bv  the  elerk,  who  afaaeonded ;  hddj  that  the 
elerk,  in  making  the  deposit,  was  the  agent  of 
A.,  and  not  of  the  bank ;  and  that  A.  roust  be 
answerable  for  tbe  d^ie&  in  the  deposits  Man^ 
hntkm  Ompangv.  J^dig,  4  J.  R.  »377. 

3b  Whether  due  diligence  was  used  by  tbe 
bank  to  detect  the  fraud  of  the  clerk,  is  a 
queattoo  of  law :  if  the  bank  take  the  usual 
and  customary  node  to  detect  the  frauds  or 
mistakes  of  its  clerks,  k  will  be  sufficient  evi- 
dence of  due  diligence.    Rid, 

d.  If  a  dealer  with  the  bank  send  his  bank- 
book with  money  to  be  deposited,  and  tbe 
clerk  enters  tbe  amount  to  his  credit,  in  the 
bank-book,  at  the  time  the  deposit  is  made,  it  ia 
conclusive  on  the  bank ;  aUter,  if  tbe  deposit  is 
first  made,  and  the  entry  is  afterwarda^onied 
from  the  leger  into  the  dealer's  bank-bo&^l&ulL 

4.  An  entry  by  a  feffer,  or  clerk,  of  Riank, 
of  the  amount  of  a  deposit,  in  the  bank-book 
of  a  dealer  with  the  bank,  being  the  act  of  the 
agent  of  tbe  bank  only,  and  not  of  both  par- 
ties, is  not  conclusive.  Meduudu^  Bank  v. 
Smith,  19  J.  R.  115. 

5.  IC  therefore,  the  dealer  can  afterwards 
prove  that  there  was  a  mistake  in  the  entry,  he 
may  recoTcr,  in  an  action  for  money  had  and 
received,  the  sum  not  credited  to  hioL   Jbid. 

6.  Though  an  incorporated  bank  may  be 
authorized  to  make  bv-laws,  rules,  and  regu- 
lations, &c.,  such  by-laws  and  rules  cannot 
affect  the  rights  or  interests  of  third  persons. 

md, 

7.  A  by-law,  or  rule,  therefore,  of  a  bank, 
that  all  moneya  made  and  received  must  be 
examined  at  the  time,  doea  not  preclude  a  party 
dealing  with  the  bank,  firom  showing,  after- 
wards, that  there  was  a  misiake  in  his  account 
of  deposits  and  receipts.    Ibid, 

8.  The  act  to  restrain  banking  aaBociatkuMi 
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(S  N.  R.  L.  394.)  ttxtenda  oalf  to  aaodatioiM 
er  compuiiei  formed  for  banking  purponeB, 
and  not  CO  an  individual  who  carries  on  bank- 
ing operationa  ak>ne^  and  on  hia  own  eredit 
and  account.    Bri$lol  r.  BaHUr^  14  J.  R.  905. 

9.  Tbeaetof^d{fMPi217,181€^«*ftutbartoaua. 
pend,  for  the  period  tberBia  mentioned,  the  re- 
atriction  on  banka  iarainx  hilla  kaa  than  the 
amount  of  one  dollar,  andF  for  otiier  purpoaaa," 
(Seal.  39.  c  392.)  ia  a  remedial  law,  and  ia  to 
be  Mbaraily  cttnatmed.  Thnop  t.  Ckeettwumf 
16J.R.964. 

10.  A  bin,  or  note,  in  the  ftini  and  aanili* 
tude  of  bank  billa  and  notaa,  payable  oo  de- 
mand, in  notea  current  at  the  Bank  of^ManUf 
or  in  current  bank  bitti^  ia  a  6itf  payMe  m  the 
hUU  or  cwfeni  naU$  ofantneorporattd  eow^^any, 

within  ttie  nMuiing  of  the  third 
[  *111  ]    aection  of  the  atauiUs,  *(Se9B.  99.  c. 

833.)  in  which  the  bearer,  after  de- 
.mand  of  payment,  may  maintain  an  aotioii,  in 
hia  own  nama,  agahiat  the  maker,  and  may 
give  Buch  bill%or  nonaa,  in  evidence,  under 
ue  money  eounti^  in  mmmpnU    Mi» 

11.  The  remedy  given  by  thie  aiatute  to  the 
liolder  of  auch  notea,  againat  the  maker,  ex* 
tends  as  well  to  notea  iasued,  and  bearmg  date 
before,  aa  to  thoae  dated  after  the  paawng  of 
the  act.    i ML 

12.  The  refuMl  of  a  bank  to  pay  afuU^  and 
the  consequent  atobpage  of  ils  bills,  ia  not  su^ 
ficient  evidence  or  its  insolvency,  to  preireot, 
on  that  gSDund,  a  honaJUk  purchaaer  or  hoid^ 
of  its  biUs»  after  that  time,  uomsittM^^aiiDh 
bills,  in  a  suit  brought  againat  him  by  aneh 
bank.  J^fknan  Com^  Btmk  v.  Cltafman,  19 
J.R.d32L 

Idw  Whether  a  previous  demand  of  pajrneDi 
of  a  bank  note,  at  the  bank,  is  requisite  to 
enable  the  holder  to  maintain  a  suit  thereon, 
or  to  set  off  the  note  in  a  suit  brought  by  the 
bank  againat  him?    i^^dtn.    Uid, 

Bond  of  indenmity  by  a  cleik  in  a  bank. 
Sft  Bono. 
See  Utica  Bakx.    OonpoRATioir. 
CflxiTAJieo  Bajix.  TiLCuAJXcmja^Banldng, 


BANKRUPT. 


See  Act  Cong.  6.  seas.  1.  c  19.  ArU  4,  180a 
(Expired  in  IdOa) 

(a)  CMilrudion  and  effed  of  tiu  hankrwl  Ime 
qf  ihe  United  Btatea,  and  what  ddts  art 
frovMe  wider  the  eomminum;  (b)  Fhiudi 
tn  relation  to  the  banknqrt  law;  (c)JMonB 
by  and  agamit  Obe  a9mgnee$. 

(a)  Comtruetwn  and  ^ed  of  the  bankrupt  law 
qfthe  United  QtaXe»,and  whai  debts  are  prov- 
Me  under  ihe  commissuin. 

1.  The  bankrupt  law  of  the  Uniied  Stateo 
did  not  aftect  any  preceding  judcmeat,  or 
other  lien,  on  the  property  m  tho  nankrupt 
tMmion  v.  X^otng'sion,  3  C.  R.  900. 

3.  If  OtkO  commianoners  apecify  a  day  on 
which  a  man  became  bankrupt,  it  is  not  con- 
duflive,  but  the  party  may  show  it  to  hare 


happened  on  another  day.  BaMone  v.  JKodb- 
fwdy  I  C.  R,  588. 

3.  A  person  committed  to  prison  on  mesfis 
process,  where  he  remained  for  sixty  daya, 
was, in  the  mean  while,  fixed  as  bail ;  after  tne 
expiration  of  that  time,  he  was  declttred  bank* 
rapt,  and  obtained  a  discharge ;  hfM^  diaf  tfa« 
act  of  bankruptcy  was  not  ooosummate  until 
the  last  of  the  sixty  days,  and  that  he  waa  dis- 
charged from  the  recogni^nee,  which  was  a 
debt  provable  under  die  commlaHou.    /ML 

4.  If  a  banknipc,  before  his  haBkruptey,  re» 
eeived  money  on  a  promiae  to  pot  It  out  on 
bond  and  mcutgaga,  which  he  neg- 
lected to  do,  ^he  is  not  Kahlema     [nift] 
special  action  on  the  Mse,  tlw  d#- 

mand  being  provable  ^under  the  eommission. 
ffoHim  v.  ;$^,  1  J.  R.  97. 

5.  If  a  demand  beprovable  mMkr  the  com- 
misskm,  Ibe  plamtia  cimioc,  fay  varyhng  Ae 
foran  of  his  action,  preclude  the  defondam  fifom 
taking  advantage  of  his  certilleate.    iMdL 

6.  A  person  fairing  a  house  for  a  year,  during 
which  time  he  beeomea  bankrupt,  md  ia  dis- 
charged, and  occupying  it  after  nis  discharge, 
win  be  Rable  for  the  tise  and  oeeopstimi  since 
his  baDknipcey.  fibMindfc#v.JHdbA,9C.R.2S. 

(b)  Framd$  m  relolMfi  it  As  kaiftn^  tas» 

7.  If  a  penon,  when  in  eootemplatloB  of 
battkmptcy,  pay  monet,  or  give  aeeuritytoa 
creditor,  h  will  ha  valid,  if  the  elfoet  of  meas- 
ures taken  by  the  creditor.  Ogdtn  v.  /adboa, 
1  h  R.  870. 

8.  But  if  done  wiAoot  eompul8ioa,and  with 
a  view  to  prefer  one  creditor  to  another,  it  wiU 
be  ilaodaieDt  and  void.    Aid. 

9.  M.  and  8.,  being  in  embarrasaed  eirentn- 
stancea,  on  the  IJkh  JlprH^  1800,  executed  a 
conveyance  of  certain  lands,  which,  by  a  dec- 
laratioa  in  writing  executed  by  them,  on  tfae 
31st  May^  1800,  they  declared  to  be  in  trust  to 
pay  particttlar  creditora,  m  preferemse.  On 
the  Idd]  /sfte,  1800,  they  drew  an  order  ati  one 
F.,  their  acent,  directing  him  to  pay  to  Itsuch 
moneys  or  theirs  as  should  come  to  his  bands 
from  certain  persons,  which  order  was  accepted 
iWf.  OH  the  same  day.  OnthelltbJ^,l800, 
M.  and  0.  committed  an  act  of  bnnkmntey, 
and  on  the  18th  Jii^,  1800,  vrere  duljr  decfned 
banknipts,  under  the  law  of  the  UmUd  StaieSy 
which  took  efiect  on  the  Ist  Jkne,  1800.  In  an 
action  brought  by  the  aasignees  ef  M.  and  8. 
against  F.,  it  vres  AeM,  that  the  oider  and  ae- 
cepiskiee  amounted  to  an  aseignment,  and  fixed 
the  fund  irrevocably,  and  tl^t  the  order  was 
not  given  in  contemplation  of  bankruptcy,  so 
ss  to  make  it  fimudulient  under  the  bankrupt 
law.    ^Mmomf  v.  ibrer*,  3  J.  R.  71. 

See  furrier  tit  Chanckrt,  Sankn/^  D. 

(c)  JktUmi  by  and  against  (he  OMsignoet. 

10.  A  suit  msy  be  brought  in  this  state  in  die 
name  of  a  foreign  bankrupt,  and  he  may  he  ioin- 
ed  with  the  assignees  of  a  copartner,  who  is 
bankrupt  in  thia  country.  Bird  ei  aLr.  CarUat, 
3J.R.84S.  DMiaiur.BirdH^r.Purpont, 
1  J.  R  116,  in  which  the  Court  were  equally 
divided.    [Su Murray v.Murray,5 J.Cn^eO^l 

11.  A  sttil  cannot  be  brought  ax  oommou 
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law  bere,  in  the  oaine  of  the  ibragn  atngneea, 
but  it  roust  be  in  the  name  ofthe  bankrupt.  Jbid, 
1%  In  an  action  brought  by  the  aamgnees, 
the  defendant  cannot  set  off  a  check  issued  by 
a  bankmpty  payable  to  bearer,  bearing  date  be- 
fore the  bankruptcy^  unleee  be  proves  further, 
that  the  check  came  to  his  hands  prior  to  the 
bankruptcy.    Ogdm  w.  Cowley^  2  J.  R.  274. 

Su  HL  CoAifcxaT,  BanknMpif  C. 


[*118]  •BARGAIN  AND  SALE. 

1.  A  bargain  and  sale  of  land  to  A.,  to  hold 
Ac  some  to  A^  in  tmti  for  B,  and  C,  their 
rttpettint  htvn  and  oMsignB^  firtvtr^  infu  aim- 
pU^  creates  onlv  a  liie-estate  in  A.,  and,  at  bis 
death,  tbe  legal  estate  reverts  to  the  heirs  of  the 
grantor ;  and  B.  and  C.  can  only  resort  to  a 
Court  of  equity  to  enforce  the  trusL  Jackson, 
ex  dera.  Ludlow,  v.  JM^^erv,  3  J.  R.  388. 

2.  A  deed  of  bargain  and  sale,  without  any 
pecuniary  consideration,  is  void.  Jackson,  ex 
dein.  Hottsenum,  y.  Scbring,  16  J.  R.  515. 

3.  In  a  deed  of  bargain  and  sale,  the  use 
can  be  limited  to  no  other  person  than  tiie 
bargainee,  in  whom  alone  the  lesal  estate  can 
be  executed.  Jackson,  ex  dem.  tfldU,  v.  Cory, 
16  J.  R.  302.  &  P.  Jackson,  ex  dem.  Ludlow, 
v.JH^3J.R.388. 

4.  Therefore,  if  A  bargain  and  sell  to  B., 
and  C,  his  wiie,  in  fee,  in  trust  for  the  heirs 
of  B.,  on  the  body  of  C.  begotten,  the  lecal 
estate  vests  in  the  bargaineeB,  and  pewea,  alter 
die  death  of  B.,  to  C,  his  wife,  and  not  to  the 
heirs  of  B.,  begotten  on  the  body  of  C,  whose 
interest  is  of  a  kind  which  can  be  enforced 
ouly  in  equity ;  and  as,  in  ejectment,  the  legal 
title  only  is  regarded,  a  grantee  of  one  of  tbe 
heirs  cannot  recover  against  the  wife,  or  the 
survivor.  Jackson,  ex  dem.  ffkUe^  v.  Cory,  16 
J.IL3Q2. 

5.  The  words  for  value  receittd  are  suffi- 
cient to  raise  a  use.  Jackson,  ex  dem.  Hudson, 
V.  .Alexander,  3  J.  R.  484.  &  P.  Jaekeon,  ex 
dem.  Bond,  v.  Root,  18  J.  R.  60. 

6.  The  words  make  over  and  grant  are  suf- 
ficient to  pass  lands  by  wsy  of  bargain  and 
sale.     JhuL 

7.  So,  the  words  remise,  release,  and  forever 
yat/f/tftai,  or  the  words  release  and  assign, 
will  raiae  a  use  by  way  of  bargain  and  sale. 
JociMm,  ex  dem.  ^<i2u6iiry,  V.  fV^  10  J.  R.  456. 

8.  No  precise  form  of  words  is  required  to 
raise  a  use ;  and  if  the  words  amount  to  a 
preneot  contract  of  sale  or  bargain,  a  use  is 
raiced,  wliich  the  statute  will  execute.   Ibid. 

9.  If  a  valuable  consideration  be  proved,  it 
b  sufiicient,  though  no  consideration  is  ex- 
pressed in  the  deed.    Ibid, 

See  Use    See  ako  Deed. 
As  to  a  bargain  and  asle  of  goods;     See 
Balk  or  Cbattkls. 


BASTARD. 

1.  Ahhongfa  the  mother  have  no  settlement 
in  the  town  whera  the  child  is  bom,  yet  the 
Vol.  L        & 


overseen  of  Aat  town  may  apply  for,  and  the 
justicea  may  make,  an  order  of  filiation. 
f^ynkoep  v.  Overseers  ^  AVio  Yark^  3  J. 
R.15. 

*2.  Where  the  mother  has  no    [  *114  ] 
settlement  within    the   state,  the 
child  must  be  adjudged  to  be  settled  where 
it  was  bom.     Per  Keid,  Ch.  J.  Und. 

3.  The  law  declaring  that  every  bastard 
child  follows  the  settlement  of  the  mother, 
applies  only  to  cases  where  the  mother  has  a 
legal  settlement  within  the  state.  Per  Kmd, 
Ch.J.    Ihid. 

4.  By  tbe  statute,  Seas.  36.  c.  78.  s.  a  (1 IC. 
R.  L.  379.)  which  altered  tbe  common  law.  In 
this  respect,  every  bastard  child  ia  to  be  deem- 
ed and  adjudged  settled  in  the  city  or  tovm  of 
fJut  last  legal  settlement  of  the  mother.  Over-' 
seers  of  the  Poor  of  Cane^okarie  v.  Overseers 
tf  Johnstown,  17  J.  R.  41.  Contra,  DelaverfpM 
V.  JVoxoft,  14  J.  R.  333.  in  which  the  attennon 
of  the  Cuuit  was  not  called  to  the  third  see* 
tion  of  the  act  relative  to  the  poor. 

5.  It  makes  no  difierence  whether  the  set- 
tlement of  the  mother  of  such  child  is  ac- 
quired by  hirth  from  her  father,  or  derived  to 
her,  through  him,  by  reason  of  his  acquiring 
a  new  setUenient,  she  being,  at  the  time  of 
such  change  of  settlement  of  her  father,  in 
his  family  and  under  age.  Overseers  of  the 
Poor  of  Canmohcoie  v.  Overseers  of  JoknAnsnt 
17  J.  R.  41. 

6.  A  wamnt  agsinst  the  putative  father,  can 
only  be  issued  on  the  application  of  the  over- 
seers of  the  poor,  ffallsworth  v.  M*Cullough, 
10  J.  R.  93. 

7.  An  action  lies  by  tbe  overseers  of  the 
poor,  on  an  order  of  bastardv,  to  recover  of 
the  putative  fkther  the  weeklv  sum  directed 
Imt  such  order  to  be  paid,  for  the  maintenance 
of  the  child,  ffallsworth '  v.  Mead,  9  J.  R. 
367. 

8.  Such  order,  unless  appealed  from,  is  con- 
clusive on  the  defendant  Ibid,  &  P.  3^ 
Peoj^e  V.  Relyea,  16  J.  R.  155. 

9.  And  it  is  prima  facie  evidence  of  the 
plainttfTs  demand ;  and  it  lies  on  the  defend- 
ant to  show  its  reversal  or  modification,  by  the 
Sessions,  or  other  matter  of  discharge.    Ibid, 

10.  A  previous  order  of  a  justice  of  tbe 
pence  is  not  necesrary,  where  security  is  given 
[>y  a  bond,  for  the  maintenance  of  a  biwtard 
child  or  helpless  pauper;  but  only  in  case  of 
the  voluntary  application  of  the  pauper  him- 
self for  relief.     t\dU  v.  Belknap,  1  J.  R.  486. 

11.  A  party,  who  has  ffiven  a  bond  for  in- 
demnifying the  town  ngnmst  the  maintenance 
of  a  bastard  child,  and  who  has  already  made 
a  payment  in  pursuance  of  such  bond,  is  con- 
cluded from  alleging  that  the  child's  settle- 
ment was  elsewhere.    Ibid, 

1%  The  surety  of  such  indemnity  bond, 
given  to  save  harmless  the  town,  from  h'sie  fo 
time,  and  at  aU  times  hertqfter,  is  liolden  after 
the  child  has  arrived  at  the  age  of  21  yean^ 
and  as  loug  as  he  shall  continue  chargeable. 
Ibid. 

13.  Such  surety  is  not  entttied  to  the  custody 
of  the  child,  for  he  is  no  more  than  a  stranger. 
Ibid, 

sr 
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14.  The  mother  of  a  faaHafd  cbild,  Ibnr 
TMn  old,  18  entitled  to  its  ciulody,  and  the 
putative  fttber,  end  Imb  Mirety^  on  abood  given 
lor  the  maintenance  of  the  child,  cannot  exon- 
erate themaelves  from  liability  by  demanding 
the.  child.  Carpetder  omuI  mmtiher,  Overteen 
•f  SU^emakmm^  v.  fThUman,  15  J.  R.  208. 
S.P.The  Patfle  v.  Ltmdt,  2  J.  R.  375. 

*15.  But  if  it  appear  that  die 
[  mS  ]    child  ie  abused,  the  Court  wiU  in- 
terfere in  belialf  of  the  child,  oo 
kabeaa  eorpuM^  and  direct  it  to  be  placed  ebe- 
where.    The  PtofU  v.  LanA,  2  J.  R.  375. 

16.  The  recognizance  given  by  the  putative 
ftther  of  a  baetwd  child,  under  the  act,  (Sese. 
36w  c  12.  a.  4.)  b  not  within  the  aeventh  eectioo 
of  the  aet  for  the  amendment  of  the  lawe  \ 
(1  N.  R.  L.  518.)  and,  therefore,  in  an  action 
Upon  such  recocnizauce,  the  damages  are  not 
assensed,  but  toe  verdict  niust  bie  lor  the 
amount  of  the  peiwlt^,  the  whole  of  which  is 
to  be  recovered,  and  is  not  merely  to  stand  as 
security  for  future  breachea.    Ihid. 

17.  If  aa  order  of  filiation  is  made,  and  is 
afterwards  quashed,  by  consent  of  parties, 
that  a  second  order  might  be  made,  a  second 
order  of  two  justices,  out  of  Sessions,  is  valid, 
and  cannot  be  impeached  collaterally.  Ihid, 
The  PiopU  V.  JZelyeoL  16  J.  C.  155. 

18.  Where  an  order  of  filiation  and  roaio- 
tenance  has  been  made  by  two  justices  of  the 
peace,  against  the  putative  lather  of  a  bastard 
child,  and  the  child  has  been  supported  and 
maintained  by  the  mother,  an  action  of  astiis^ 
mt  will  not  lie  by  the  mother  against  the  over- 
seers of  the  poor,  for  the  maintenance  and  sup< 
port  of  the  child,  without  showing  an  express 
promise  to  pay  for  the  support,  or  that  the 
overseers  had  received  money  under  the 
order.  Ovtrgeen  iff  Dover  v.  Howard^  12  J.  R. 
195. 

19.  And  in  such  sn  action,  it  is  competent 
for  the  oveneeiB  to  show  tbat  the  chikl  bad 
not  a  settlement  in  the  town,  notwithstanding 
the  order  of  the  justices.    JbiiL 

20.  On  an  appeal  to  the  Hcsnons^  Irom  an 
order  of  baiMardy,  the  order  is  considered  as 
prima/acu  evidence  of  the  truth  of  the  &cts 
stated  in  it,  and  the  ontw  of  impeaching  it  is 
thrown  on  the  amiellaiiL  Swed  v.  Ovtnetn 
^  ainion,  3  J.  K.  2a  [But  now,  by  the  sUit> 
ute passed  February  14, 1813,  (Sees.  36.  c.  12. 
s.  12.)  the  sessions  must  begin  dt  fioiK»,and  re- 
quire the  party  in  whose  favor  the  order  was 
made,  to  subeffantiate  the  same  by  evidence^ 
except  in  case  of  the  death  of  the  mother  of 
the  child.    1N.R.L.310.] 

21.  On  appeals,  in  cases  of  bastardy,  the 
sessions  have  bo  power  to  award  costs,  unless 
authorized  by  statute ;  and  no  such  autboritv 
existed  under  the  act  of  the  6th  March^  1801. 
The  act  of  the  30th  Mccrch^  1810,  (Sess.  33.  c. 
109.)  does  not  apply  to  appeals  brought  before 
the  passing  of  the  act.  WaMwm  v.  Overgeen 
^j!re&ron,9J.R.119. 

22.  The  Court  of  General  Sesuons  of  the 
Peace  have  no  authority  to  make  an  original 
order  of  filiation  and  maintenance  in  a  cam  of 
bastardy.  Van  Wagtmn  v.  Over$ur$  qf  King9-' 
ton,  10  J.  R.  56. 


•BILL  OF  EXCEPTlONa  [  •lie  ] 

1.  A  bill  of  exceptioDS  ought  to  be  <»  some 
point  of  law,  arising  upon  a  Act  not  denied, 
in  which  eitlier  party  is  overraled  by  the 
Court.     Qraham  v.  Cgimami,  2  C.  R.  168. 

2.  It  does  not  lie  to  tbe  chai^  of  a  judgv 
for  misdirection,  as  to  a  matter  of  fiwt ;  the 
proper  coorae  is  to  apply  for  a  new  trial.  Ihi£ 

3.  It  does  not  draw  the  whole  matter  into 
examination,  but  only  the  points  to  which  it  is 
talten,  and  the  {Nirty  must  lay  his  fin^r  on  tlie 
iK>iuts  which  arise,  either  in  admitting  or  re« 
fusing  evidence,  or  in  a  matter  of  law,  arising 
from  a  fact  not  denied,  in  which  he  is  over- 
ruled by  the  Court.  jFVier  v.  Jaekwn,  8  J.  R. 
495. 

4.  The  flicts,  on  which  a  bill  of  exceptions 
is  taken,  must  be  reduced  to  writing  at  the 
time  and  presented  distinctly  to  the  Court,  if 
the  trial  were  in  the  Common  Fleas,  during 
the  continuance  of  the  term.  Midberrji  v. 
CoUvM,  9  J.  R.  345. 

5.  In  the  case  of  an  appeal  to  tbe  aessinns 
from  an  order  of  two  justices,  no  bill  of  ex- 
ceptions lies.  Swtti  V.  Overseers  of  CTiaxUm, 
3  J.  R.  23. 

6.  A  mandamut  lies  to  the  Common  Pleas, 
to  compel  them  to  seal  a  bill  of  exceptions. 
TV  People  V.  Tke  Judges  ^  fTeHchegter^  2  J. 
C.  118.  Tke  People  v.  T^e  Judges  of  ffeah- 
trtfion,  1  C.  R.  511.  Sikes  v.  Rimsomj  6  J.  R. 
279.    Pomrmf  v.  PregUniy  2  C.  R.  373. 

7.  So,  to  amend  a  bill  of  exceptiona,  ac- 
cording to  the  truth  of  the  case.  Sikes  v. 
Bansom,  6  J.  R.  279. 

8.  Hut  it  will  not  be  sranted,  if  it  appears 
from  the  affidavits  that  me  bill  of  exceptions 
was  untrue ;  and  the  relator  shall,  in  such 
case,  pay  costs  to  the  defendants.  TV  Peo- 
pUv.Tlu  Judges  of  fVestekesUr,  2  J.  C.  118. 

9.  Regulariy,  a  bill  of  exceptions  ou^ht  to 
be  tendered  at  the  trial,  and  the  Court  is  not 
bound  to  seal  it  at  the  subsequent  term.  S^oes 
V.  Ransom,  6  J.  R.  279. 

10.  Where  a  bill  of  excepdons  was  tender- 
ed to  the  Court  of  Common  Pleas  in  Jmmanf 
term,  and  application  was  made  in  June  ien\ 
to  amend  it,  which  the  Court  refused,  the  Su- 
preme Court  denied  a  motion  for  a  mandamus, 

11.  A  bill  of  exceptions,  tendered  after  the 
jury  have  returned  into  Court  with  their  ver- 
dict, but  before  it  was  delivered,  is  in  season, 
as  to  any  exception  to  the  charge  of  the  judge, 
bat  not  as  to  any  quesdon  of  evidence  arising 
at  the  trial.    Lnwse  v.  Barker,  10  J.  R.  312. 

12.  Where,  on  the  return  to  a  sumd^iit,  it 
appeared  that  the  bill  of  exceptions  was  not 
tendered  to  tlie  judges  of  the  Common  Pleas 
until  af^er  the  Coutt  liad  adjourned  for  the 
tenn,  and  was  then  presemed  to  them  individ- 
ually, at  different  timei^  the  Supreme  Court 
refused  to  grant  a  peremptory  mtmdmsuu 
Midhenyv.  GoAtns,  9  J.  R.345. 

13.  It  must  be  presented  to  the  judges  of 
the  Common  Plesa,  and  be  signed  and  sesled 
by  them,  while  they  are  sitting  to- 
gether aa  a  ^Coiut.     If  presented    [  *117 1 

^  to^  and  signed  by  them,«spai«tely, 
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o«  of Goort,  St  ii  iiraciihr.  ClaHtr.  JhMner. 
19  J.  R.  246 

14.  Wben  the  judge  of  the  inferior  Court 
comes  iuto  the  Supreme  Court  to  confen  or 
deny  bis  sesl,  the  only  question  that  can  be 
asked  htm  n^  h  this  your  ntd^ornot^  put  to  tkiB 
MB  of  exeepiian$  9  Any  ouestionl,  as  to  the 
prooeediogs  below,  are  inaamisBible.  Crotweil 
▼.  Israel,  9  J.  IL  988.  n.  (a.) 

Id.  A  bill  of  exceptions,  signed  by  two 
j«jdges  only  of  the  Court  of  Common  Piea%  is 
sot  such  a  bill  of  exceptions  as  the  Supreme 
Court  will  judicially  take  notice  of,  or  grant  a 
writ  requiring  the  justices  to  come  in  and  con- 
fess or  deny  their  seals.  Pratt  r.  MaMm,  13 
J.IL330. 

16L  The  decision  complained  of  should  ap- 
pear to  hare  been  nrnde  by  three  judges  at 
■easiy  being  the  smallest  number  that  can  con- 
stitute a  C«uft  of  Common  Pleas.    Ibid, 

17.  A  bill  of  exceptions  does  not  lie  in  a 
criminal  case.  J^e  PtopU  r.  Holbrook,  13 
J.R.90. 

18.  Where  the  record  is  made  up,  a  general 
■sraiuftpnt  of  eiTon  to  a  bill  of  exceptions  is 
sufficient.    Sktpmrd  t.  JlforiU,  13  J.  R.  475. 

19.  Whether  arerdict  is  against  evidence  or 
tuotf  is  a  point  which  cannot  be  raised  on  a 
bill  of  exceptions.  Foot  if  Reymidt  v.  ffuwall, 
14  J.  R.  304. 

20l  The  rule  of  practieeBs  to  eases  reserved, 
does  not  spply  to  bills  of  exceptions ;  and  an 
order  to  stay  prt>ceedings  is  unnecessary,  as  it 
may  be  granted  of  course.  Hcubrouek  v.  Ttw- 
^CM,  15  J.  R.  189. 

3L  Where  the  sole  qoeslioii,  on  a  hill  of  ex- 
ceptions fksftn  so  inferior  Court,  turns  on  the 
eomManey  of  a  witness  produced  to  testify 
ID  a  fact,  which  was  fully  paroved  by  other  wit- 
nesses on  the  trW,  the  Court  cannot  reject  the 
evidence  as  unneeemaiy ;  although  the  party 
might  have  waived  the  testimony  of  the  wit- 
ness who  was  objected  to^  and  then  the  Court 
below  would  have  been  justified  in  refiising  to 
seal  the  bill  of  exceptions.  Marqmmd  v.  nibb^ 
16  J.  R.  89. 


(•118]  •BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

L  Fhrm ond reqtnoitto ;  (a)  W^xtnoiesare 
wiOdn  the  gtahUe^  Sees.  34.  c  44. ;  (b) 
hdand  W#,  hUlo  or  tioieo  paoftAle  to 
hearer^  and  bank  ekeeks;  (c)  dontider' 
ationandeonttruetionofabiUornate. 

IL  lyantfer  and  endoroemmL 

ni.  ffhen  abSlor  note  is  void  ;  (a)  Jfant  of 

Jraud;  (b)  ffhentheeoneideratumme^ 
beinqyindtoyand^ftetfffthtwmtor 
tUegmity  of  the  coneideraiUmf  or  of 
Jhnid  08  between  the  immediate  parties 
to  ^  hm  or  note^  or  to  Uw  transjkt ; 
(c)  As  bdweenfHtmes  not  tsisiediaie ; 
wid  hanm^  of  Oie  eonsequemees  of  the 
intntfer  of  a  but  or  note^  after  it  Ass 
6eessie  Aie ;  and  when  it  w3t  be  in* 
tended  to  have  been  so  ktmtfemd. 


IV.  igcccpioiicg  cwa  neii-iiccyicBiec. 
V.  Payment  and  non-pe^Snent ;  (a)  When 
and  how  foymetd  w  tobtmadt;  (b) 
When  and  how  demand  of  paument  is 
to  be  made ;  (c)  H^hen  U  wul  be  ex- 
cused, 

VI.  Mtiee  of  non'OCeeptanct  and  non-pa^ 
m^eid ;  (a)  When  and  how  to  be  gwen ; 
(b)  When  want  qf  notice^  or  irregular 
notice^  toiU  be  exctwed, 
VII.  LiabUity  of  the  partieSf  and  how  dis* 
charged, 
VIIL  Action  on  a  biUornoU;  (a)  When  and 
by  whom  the  action  mau  be  brought ; 
(b)  Declaration ;  (c)  Amon  an  a  lost 
noie,  and  when  a  biU  or  note  may  be 
gisen  in  evidence  under  the  mon^ 
counts* 

DL  Damages  and  interest, 

I.  Ihrm  and  requisites;  (a)  What  notes  me 
tot2Mn<Aej<erfule!,SeflB.2ic44.;  (b)  Inland 
frCttf,  bills  ornotesjJoyMe  to  bearer^  and  bank 
checks;  (c)  Consulenttion and eonstructum ^ 
abiUornote,  ^ 

(a)  What  notes  are  wUkm  the  statute,  Sess.  34 

c44 

1.  A  note,  payable  in  York  state  MB»,  or  spe- 
eie,  is  negotiable  within  the  statute ;  York  state 
bUls  meaning  bank  pa^r,  which  is  commonly 
renrded  ss  cash.    Keith  v.  Jones^  9  J.  R.  120. 

3.  A  firomiBSorynote,  payable ''mionA  notes 
current  in  the  dtu  ofATew-Yofk/*  is  a  nesotia* 
ble  note  within  the  statute.  Judah  v.  Harris^ 
19  J.  R.  144. 

3.  A  note  may  be  a  good  promisnry  note 
within  the  statute,  without  the  words  &earer  or 
order.  Ibid,  &  P.  Downing  v.  Badtenstoes^  3 
C.  R.  137. 

4.  A  note,  by  which  A.  promised  to  pay  the 
president,  directore,  and  company,  9f  a  turn- 
pike road,  135  dollars,  for  five  shares  of  the 
capital  stock  of  the  corporation,  in 

such  manner  and  proportion,  and  *at  [  *119  ] 
such  time  and  place,  as  the  presi- 
dent, directors,  and  comnany,  sbouM  require, 
is  within  the  statute.  Goshen  Turnpike  Com- 
pany V.  Huriin,  9  J.  R.  317.  See  Union  TVm- 
pike  Company  v.  Jenkins^  1  C.  R.  381. 

5^  An  agreement,  by  which  the  suhseribers 
to  the  stock  of  an  incorporated  manufiKturing 
company  promise  to  pay  to  the  company  100 
dollars,  for  every  share  set  opposite  to  their 
names,  in  such  manner  and  proporHon^  and  at 
such  time  andjdaee^  as  shall  be  aetermined  by  tf^ 
trustees  of  the  said  company,  though  without  the 
words  6ecsier  or  order,  is  a  promisBory  note 
within  the  ststute,  and  no  consideration  need 
be  averred.  Dutchess  CoUon  Manufactory  v. 
Davis,  14  J.  R.  338. 

fi.  Where  A.  gave  to  B.  a  prorolawiy  note« 
payable  to  B.,  or  order,  and  at  the  same  time 
■made  an  endorsement  on  the  note,  that  it  was 
to  be  delivered  to  B.,  in  consideration  of  a 
judgment  against  C,  to  be  sssigned  to  A.  by 
B. ;  held,  that  the  note  was  a  promissory  note, 
within  the  statute,  and  might  be  dedaredon  as 
such,  notwithstanding  the  endomment,  which 
was  merely  to  show  the  consideration,  and  to 
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operate  ae  a  aodoe  to  whoever  wif^t  pttrcbeae 
the  note ;  and  that  the  delivery  of  the  oote  was 
puna  fadt  evidence  of  an  aaaignment  of  the 
judgment    Sanden  v.  JSocum,  8  J.  R.  485. 

7.  A  jiromiaaory  note  has  no  legal  inception, 
until  it  18  delivered  to  aome  penoo  as  evidence 
of  a  aubetsting  debt  JIfamfi  v.  M*CSMuaL  20 
J.R.388. 

(b)  Inland  Mb,  hUls  or  no/U»  pajfoUt  io  leaner, 
and  hank  ckecii. 

8.  A  bill  drawn  in  the  UniUd  SUde»j  on  any 
part  of  the  UmUd  SUiUs,  m  an  hiknd  bUI. 
4finer  V. /fadUey,  5  J.  R.  37& 

9.  Due  to  tU  haartr  harwf,  3L  18f.  lOeL, 
tMch  Ipromue  to  ptof  to  A.  &,  or  order,  on  dt- 
tnand^  is  not  a  note  pavable  to  bearer,  but  must 
be  transferred  by  eodonnnieot.  Cock  v,  lU- 
Imm,  1  J.  R.  143. 

10.  A  bank  check  is  auhatantianv  the  same 
as  an  inland  bill  of  exchange,  and  the  rules 
Which  are  appliraUe  to  the  one  are  generally 
applicable  to  the  other.    Crugar  v.  •^-nufrvfi^, 

«>  J*  !/•  u* 


(«) 


and  oondrlution  of  a  InU  or 
note. 


11.  Every  note  within  the  statute  imports  a 
eooaderation,  unless  the  contrary  appear  in  the 
note  itselC  Uodun  Tiimwtke  Company  v.  Hur- 
<m,  9  J.  R.  217. 

12.  In  an  action  on  a  note  not  within  the 
statute,  a  conaideration  muat  be  atated  and 
shown,  either  by  showing  the  acknowledgment 
of  one  on  the  fiice  of  the  note,  or  by  particularly 
averring  it  Jerome  v.  WMtnuy^  7  J.  R.921. 
5.  P.  SaxUm  V.  Miifon,  10  J.  R.  4ia 

13.  The  words  value  recctsed^  in  such  a  no^ 
are  prwia  /aeie  evidence  of  a  conaideration, 
and  sufficient  to  cast  on  the  defendant  the  bur- 
den of  proving  that  there  was  no  considecation. 
Jerome  v.  WfOnoM,  7  J.  R.  321.  Contr%  Lanr 
emg  V.  M'Killip,  3  C.  R.  286. 

14.  But  if  the  pbuntifT,  in  his  declaration  on 
such  note,  instead  of  stating  generally  that  it 

was  given  for  value  received,  sets 
[  ^120  ]    ibrth  specially  *in  what  the  value 

received  consisted,  be  is  bound  to 
prove  tlie  particular  value  according  to  the 
averment;  and  the  general  acknowledgment 
of  value  in  the  note  is  not  sufficient  to  support 
the  declaration.    Jbid. 

15.  The  word  **  monithj^  when  used  in  bills 
of  exchange  and  promissory  notesi  is  construed 
to  mean  a  calendar^  not  a  lunar,  month.  Loring 
V.  HaUing,  15  J.  R.  119.  &  P.  Lt^ffngweU  v. 
IP)y«clJ.C.99. 

16.  Tbe  holder  of  a  bill,  note,  or  check,  is 
frima/aeU  to  be  deemed  the  rightful  owner  of 
It ;  and  he  need  not  prove  a  coosideration,  ex- 
cept where  circumstances  of  suspicion  appear. 
Cruger  v.  Armetrong^  3  J.  C.  5.  Cotiroy  v. 
ITorren,  id.  259. 

17.  Notea  delivered  after  the  time  they  bear 
date,  are  valid  onl^  from  the  day  of  delivery, 
and  are  to  be  considered  as  drawn  on  that  day. 
Lamingr.  Gainetf  7Vn Eyek, 2  J. R. 300. 

18.  The  whole  of  a  aet  of  exchange  con- 
■tkiite  but  one  bill.  IhMn  if  Henaenon  v. 
€k«Mlo«»  7  J.  R.  442. 
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As  to  the  time  aad  plaoa  of  paynwBt  See 
poety. 

II.  T^rantfer  and  endoreemenL 

19.  If  the  payee  of  a  pote  endorse  it  to  a 
trastee  for  the  benefit  of  some  reUKkw  of  bis 
owu,  the  note  will  be  considered  in  the  same 
light,  in  an  action  by  tbe  trustees^  as  if  the  ori- 
ginal parties  were  before  the  Conit  Pome  ▼• 
Eden,  SCR.  2ia 

20.  If  the  payee  of  a  note,  payable  to  him  er 
hearer,  endorre  it,  he  wiU  be  liable  aa  endoreer. 
BruA  V.  AdnaiMgtraieroJBoeeet,ZJ,  R. 439. 

21.  And  if  auoh  note  he  deelared  upon  an 
payaUe  lo  order,  it  will  be  good,  at  lease  upoa 
general  demurrer.    Ihid. 

22.  The  endonee  eannot,  in  geoenl,  be  af- 
fected by  any  dealings  between  the  oriciDal 
partiea.  Prior  v.  JaeSdte,  1  J.  C.  169.  (As  to 
the  exceptions  to  tbia  rale,  eee  poet  IIL) 

23^  8o^  in  an  action  by  the  endonee  a^inst 
the  maker,  the  latter  cannot  set  off  a  deOaand 
against  the  payee.    Jhid, 

24.  Where  a  promissoiy  note  payable  to  or- 
der is  endorsed  w  blank,  the  holder  has  n  right 
to  fill  it  up  with  any  name  be  pleases,  and  the 
person  wfaoae  name  is  inserted  will  be  deemed 
the  legal  owner.  ImM  v.  Everieomf  IIJ.  R.  52. 

25.  And  il^  in  fact,  the  endonement  in  blank 
was  intended  as  a  transfer,  for  the  benefit  of 
other  persons,  yet  he  will  b6  considered  as  a 
trustee  suing  for  the  benefit  of  the  persooe  hav- 
ingthe legal  interest    iWL 

96.  Wmto  a  bill  ia  fint  endorsed  in  blank, 
and  afterwards  apecially  endorsed,  whether 
tbe  subse4|uent  holder  can  atrike  ottt  the  special 
endofsement,  and  bring  his  action  as  a  fiivt  eo- 
dorsee?  QiMBre.  Thmnpeen  v.  Raierieon^  4 
J.  R.  27. 

27.  IVhere  a  negotiable  note  is  paid  before 
it  becomes  doe.and  i^  afterwards,  endoiaed  fay 
the  payee,  with  notice  to  the  en* 
dorseeofsuch  *pavment|  he  takes    [*1J11] 
it  sttbiect  thereto.  fndtev.JShUng^ 

11  J.  R.  12& 

28.  Where  a  note  is  endorsed  in  blank,  and 
the  holder  fills  up  the  blank,  directing  pay- 
ment to  be  made  to  a  particular  peraon,  for  the 
purpose  merely  ofeotteetum,  and  the  agent  re- 
turns the  note  with  the  protest  lor  non-pav- 
roent  to  stadk  hMer^  be  msY  strike  out  the 
s^iecial  endorsement,  and  make  it  payable  to 
himself^  so  as  to  bring  an  action,  in  bis  own 
name,  against  the  endoner.  Bank  4if  Vtica  v. 
SmtU,  18  J.  R.  230. 

29.  Tbe  endorsement  of  a  promissory  note 
to  A.  B.  or  order,  for  value  received,  tranafers 
the  legal  title  io  the  note  to  the  endorsee, 
whic^  cannot  be  devested,  except  by  cancel- 
ling the  endorsement,  or  endornng  it  again. 
Bwdickv.  Grten,  15  J. R. 247. 

30.  Where  the  defendant,  being  tbe  pavee 
of  a  negotiable  promisBory  note,  endorsed  it, 
in  these  words,  ^  For  value  received,  I  sell, 
aasign,and  guaranty  the  payment  of  the  within 
note  to  J.  A«  or  bearer ;"  held^  that  this  was 
an  eheotvie  engagement,  that  the  maker 
ahould  pay  tbe  note,  when  due»  or  that  the 
defendant  would  pay  it  himself;  and  that  the 
plaintiff  was  not,  therefore,  bound  to  prove  a 
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demand  of  payment,  and  notice  ofnon-pfty- 
ment,  n  id  ordinaiy  cases.  Men  v.  Bxght- 
MTV,  90  J.  R.  965. 

31.  There  is  an  implied  warranty  on  the 
miwfer  of  every  neffotiable  instrument,  that 
it  is  not  forged.     Herrick   v.   HTdtney^   15 

S»  1%.  wVU* 

^  A  pronuBsorr  note,  made,  and  endorsed 
fiv  the  accommodation  of  the  maker,  was 
dated  at  ./Ittaiiy,  where  the  parties  resided. 
After  endonnng  the  note  in  blank,  the  en- 
dorser returned  it  to  the  maker,  who,  without 
the  knowMge  or  consent  of  the  endorser, 
wrote  in  the  margin  of  the  note,  ** payable  at 
tht  Bank  ofJbneriea.  J.  R.,"  and  presented 
the  DoEe  at  that  hank,  in  the  city  of  Mu^Fodk, 
for  discooot,  (in  renewal  of  a  former  note, 
dnwD  and  endiorsed  by  the  same  parties,  and 
discounted  for  the  benefit  of  the  maker,)  where 
k  was  aeoordingly  discounted.  When  the 
note  became  due,  payment  was  demanded  at 
the  Bank  ^  Amuiea^  and  notice  of  non- 
payment was  regularly  gi?en  to  the  endorser 
at  JIhami ;  heU  that  the  meinoiandum  made 
in  the  margin  of  the  note  by  the  maker,  was  a 
material  alteration  of  the  contract,  which  dis- 
cfaaiged  the  endcMrser  from  his  liability ;  and 
that,  if  it  were  otherwise,  the  demand  of  pay- 
ment, and  notice  of  noo-p^ment,  were  not 
nifficisBt  to  charge  him.  Waodworih  v.  Bank 
^Ammea,  in  error,  19  J.  R.  a9L  Catdra, 
&C.18J.R.315. 

5«(iL  CHAHcamT,  Promiieary  notes, 

l^VU]  nn.  mimamoriiaUuvoid;{9L) 
Went  of  eontideration^  tUegal 
tonndmiHenj  arndfioHd ;  (b)  Wktn  fkt  ton- 
nieration  may  he  vnquired  into ;  and  ejfeet 
rfAe  want  or  ^tegaltty  of  Ihe  contideration^ 
or  effiaudj  aa  hetween  At  immediate  parties 
to  Me  M  or  nate^  orto  Ute  trantfer  ;  (c)  ^ 
hdween  parUea  not  immediate ;  and  Amtn, 
^tte  eonsequenees  ^  the  transfer  of  a  hiU  or 
nole  after  it  h&sbeeame  due;  and  tihen  it  wm 
heioimdedlokavekeenso  trantferred. 


s)  Wmd  i^  eonnderationf  illegal  eonsiderationf 

and  Jrandm 

33b  If  a  sherifi^  on  arresting  a  defendant, 
take  from  faim  the  promissory  note  of  A.,  en- 
doned  by  the  defendant  in  biank,  as  security, 
the  asMgnmeot  or  transfer  m  illegal  and  void, 
beiog  eomraiy  to  the  atatute  concerning  sher-' 
4» ;  and,  in  an  action  by  the  sherifl^  as  en- 
dersee,  against  the  maker,  the  latter  may  avail 
himself  of  the  feet  to  defeat  the  action. 
Sbrongw.  nmpkms,  8  J.  R.  96. 

34.  A  note  made  by  an  administrator,  as 
•IministFator,  by  which  he  promises  to  nay, 
^forvalne  received  by  Ae  inUestate  ana  his 
Am,  is  voul,  for  want  of  cooaderation.  Ten 
Eyckj.  raaderpod,BJ.  R.  190. 

35.  If  a  note  is  given  for  a  particular 
porposa,  and  the  obfect  for  which  it  was  given 
■hould  &il,  the  payee  oug^t  to  retoni  the 
poce;  and  if  he  should  bring  an  action  upon 
i^  the  note  would  be  taken  in  connection  with 
^  agreement,  so  as  to  prevent  his  recovery. 
t^omuhnr.  Bacon,  10  J.  R.  19& 


96.  As,  where  a  note  was  given  to  be  offer- 
ed by  the  payee  for  discount,  on  certain  terms, 
not  appearing  on  the  face  of  the  note,  of  ex- 
tendcKi  credit  and  payment  b^  instahnents^ 
and  the  proceeds  to  be  applied  m  a  particular 
manner,  the  payee,  on  failing  to  obtain  the 
discount^  transferr^  the  note,  with  notice  of 
the  agreement ;  hddy  that  the  endorsee  could 
not  maintain  an  action.    Rid, 

37.  C.  gave  his  bond  to  B.  for  a  certain  sum 
of  money,  on  the  payment  of  which  R  agreed 
to  convev  a  certain  quantity  of  hind  to  C. ;  B. 
delivered  the  bond  to  F.,  with  an  authori^ 
to  receive  the  money ;  and  C,  with  O.,  as  his 
surety,  gave  a  joint  and  several  note  to  F.,  for 
the  amount  of'^the  bond  which  was  given  up 
to  C.  In  an  at^tion  on  the  note  against  G., 
held,  that  be  could  not  set  up,  as  a  defence,  an 
agreement  by  F.,  that  in  ease  &  should  refuse 
to  consider  the  note  as  a  payment  on  the 
bond,  it  should  be  returned  ;  nor  a  want  of 
consideration,  bv  reason  of  the  feilure  of  B.  to 
convey  the  land  to  C.  Parsons  v.  Admims-' 
tratorsorG(nflord,SJ.R.4lS3. 

38b  After  the  return  of  nan  est  tnvenluf ,  to 
a  CO.  M.  against  the  defendant,  his  bail  gave 
their  note  to  the  (daintiff  for  the  amount  of  the 
judgment  The  judgment  having  been  re- 
versed in  error,  the  payee  cannot  recover 
against  the  makers  of  tiie  note,  since  the  con- 
sideration, that  is,  the  judgment  against  their 
principal,  had  failed.  Tappen  v.  Van  ffagenen, 
3  J.  R.  465.     . 

39.  R  «eem#,  that  a  note  given  for  a  pretend- 
ed tide  is  not  void,  in  the  hands  of  an  endor 
see.    Bdfcer  V.  .^mo/d;  3  C.  R.  279. 

*40.  A  note  executed  by  a  debtor    [  *128  ] 
to  a  creditor,  to   induce  him  to 
withdraw  his  opposition  to  the  debtor's  ob* 
taining  his  discharge  under  the  insolvent  law^ 
isvoid.    f91ggiasr.Bush,12J.R.dm. 

41.  A  IhH  or  note  drawn  for  the  purpose  of 
being  discounted  at  an  usurious  rate  of  inter- 
est, and  endorsed,  for  the  accommodation  of 
the  drawer  or  maker,  is  void,  in  its  orimal 
formation.  Jlfutui  v.  The  Commission  Vonv- 
pam,  15  J.  R.  44.  S.  P.  Bennet  v.  SmUOi,  15 
J.  R.  355. 

42.  Where  the  question  as  to  the  possession 
of  a  ferm,  and  some  other  matters  m  contro- 
veiay,  were  submitted  by  the  parties  to  arbitra- 
tors, who  awarded  the  possession  and  a  sum 
of  money  to  the  defenaant,  who  brought  an 
action  to  recover  the  possession ;  and  it  was 
then  agreed  that  the  plaintiff  should  give  up 
the  possession  to  the  defendant,  who  should 
relinauish  his  claim  under  the  award,  and  pay 
the  plaintiff  150  dolbua.  In  an  action,  on  a 
note  given  for  that  sum,  hdd,  that  it  wasciven 
for  a  good  consideration,  and  valid.  aaU  v. 
Brawny  15  J.  R.  194. 

43.  A  promissory  note  given  on  the  sale  of 
a  chattel,  fiaudulently  represented  bv  the  sell- 
er to  be  of  great  value,  when,  in  fact,  it  was 
of  no  value,  is  without  connderation,  and  void. 
SiU  V.  Bood,  15  J.  R.  230. 

44.  Where  a  bill  of  exchange,  drawn  here, 
upon  a  person  in  Grenl  Britotn,  during  war 
between  that  country  and  the  Umted  Slates^ 
for  supplies  fomiahed  by  the  payee  to  a  Bnt- 
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M  TeaBely  authorized  by  an  act  of  Congn^m  to 
■ail  from  .Vetff-  York  to  a  British  port,  wut»  i»old 
Dy  the  fMvee  to  the  plajntiff,  who  remitted  it 
to  Chreat  Britain  for  collection ;  hdd^  that  the 
remittance  of  the  bill  was  within  the  protec- 
tion afforded  to  the  original  tmnaaction,  and 
waa  not  illegal.  SuekUy  v.  Futh^  15  J.  R.  338. 

45.  Wheie  the  owner  of  a  slave  told  him, 
that  if  he  could  procure  good  notes  for  900 
dollars,  &c.  he  would  immediately  manumit 
and  set  him  free ;  and  the  slave  procured  the 
notes,  and  delivered  them  to  his  master,  who 
made  out  a  deed  of  manumission,  and  pro- 
cured a  regular  certificate  from  the  overseers 
of  the  poor,  according  to  the  statute,  but  re- 
fused to  deliver  the  deed  to  the  slave,  and 
kept  it  two  years,  during  which  time  he  held 
him  as  a  slave.  In  an  action  brought  on  one 
of  the  notes  against  the  maker,  hdd^  that  there 
was  a  fidlure  of  the  consideration,  and  the 

fflaintiff  could  not  recover.    Pttry  v.  ChrigN, 
9  J.  R.  53. 

46.  The  defendant  gave  to  the  plaintiff  a 
promissory  note,  as  the  price  or  consideration 
lor  the  assignment  of  an  apprentice  to  E.,  at 
bis  request  In  an  action  on  the  note, 
keldf  that  the  defendant  could  not  set  up,  as  a 
defence,  that  the  assignment  was  void ;  but 
the  validity  of  it  could  only  be  questioned,  in 
a  suit  by  E.,  to  recover  back  the  price,  on  a 
frilure  of  consideration,  or  in  a  suit  or  pro- 
ceeding in  behalf  of  the  apprentice.  Mdur- 
jon  V.  Howard,  19  J.  R.  113. 

[*15M]     *(b}  When  (ht  consideration  mm  he 

inquired  into;  and  tfftd  offht 

tsonf  or  iUegaUhf  of  the  consideration,  or  of 

fraud,  as  to  the  immediate  parties  to  thehdl 

or  mde,  or  to  the  tranter. 

47.  In  an  action  between  the  original  par- 
ties to  a  negotiable  instrument,  the  considera- 
tion may  be  inauired  into.  Per  Keni,  Ch.  J. 
The  PeojOe  v.  Howdl,  4  J.  R. 29&  &P.  Pear- 
son V.  Pearson,  7  J.  R.  26.  Schoonmaker  v. 
Boosa,  17  J.  R.  301. 

48.  An  endorser  of  a  note,  ibr  the  accom- 
modation of  die  maker,  and  widiout  consid- 
eration, that  feet  being  known  to  the  endorsee 
when  he  took  the  bill,  is,  notwithstanding,  lia- 
ble to  the  endorsee*  Brown  v.  JHott,  7  j.R, 
361. 

49.  And  that,  too,  even  if  the  endoraee  took 
the  bill  after  it  was  due.    Ibid, 

50.  But  where  tliere  has  been  frauds  or  if 
the  endorsee  has  not  made  any  advance,  the 
taking  it  under  knowledge  of  the  want  of  con- 
sideration will  let  in  a  d^ence.    Bfid, 

51.  And  where,  on  the  endorsement  of  a 
note,  the  consideration  passing  between  the 
endorsee  and  endorser  is  less  than  the  amount 
of  the  note,  the  endorsee,  in  an  acdon  against 
the  endorser,  can  recover  no  more  than  the 
consideration  he  has  actually  paid.  Braman 
v.  Hess,  13  J.  R.  52.  &  P.  Brown  v.  MoU, 
7J.  R.d6L  S.  P.  Munnv.  Commission  Com- 
patm,  15  J.  R.  44. 

50.  But  where  a  bill  or  note  is  valid  be- 
tween the  drawer  or  maker  and  the  payee,  so 
that  the  latter  can  maintain  an  action  on  it 
against  the  former  it  is  valid  in  the  bands  of 


the  endorsee,  who  has  diacounted  it  at  CHniT> 
ouB  interest,  and  he  amy'  recover  the  full 
amount  of  the  note  from  the  maker  or  ac- 
ceptor. JIfiifm  v.  7^  Commission  Company, 
15  J.  R.  44.  And  see  PoweU  v.  Waters,  17 
J.  R.  17& 

53.  A  note,  void  ab  initio,  w  not  valid  in  the 
hands  of  an  endorsee,  without  notice,  ff^- 
gtiu  V.  BuM,  12  J.  R.  306. 

54.  Where  it  appears  from  a  memorandun 
on  the  back  of  the  note,  that  it  was  dated  alVer 
it  was  obtained,  this  is  implied  notice  to  an 
endorsee  of  fraud  in  the  manner  of  obtaii^ 
ioff  the  note.    Ibid, 

55.  Where  a  note  is  given  to  secure  the  pay- 
ment of  the  purchase  moncw  of  a  piece  of  land, 
conveyed  to  the  maker  of  the  note  by  deed 
with  warranty,  which  land  waa,  pravioos  to 
the  conveyance,  hound  by  ajudment  against 
the  grantor,  in  an  action  Y^  the  graoior  on 
such  note,  it  is  a  good  defence  that  the  land 
had  been  sold  under  the  judgment,  and  that 
thereby  there  had  been  a  total  feilore  of  con- 
sideration, although  the  defendant  had  not  yet 
been  evicted  by  tne  purchaser ;  fbr  he  is  stiH 
liable  to  be  so,  and  will  be  responsible  ibr  the 
mesne  profits.  JFHftev.  Hq^iiogie,ll  J.R.50L 

56.  In  an  action  by  the  second  endoreee  of 
a  promissory  note,  against  his  iramedisite  en- 
dorser, it  is  competent  to  the  defendant  to 
prove,  that  the  plaintifT  had  given  no  consid- 
eration for  the  note,  but  held  it  as  the  agent 
merely  of  the  payees,  or  first  endorservi  to  col- 
lect the  amount  for  them,  and  dierefore  had 
no  right  to  bring  the  suit  Herridt  v.  Carsum, 
10  J.  R.  224. 

^*(c|  As  Utwem  parties  not  uame-    [*ljt5] 
aiaU;  and  hetiin  of  the  eonse^ 
^uenees  if  the  tranrfer  of  a  hiU  or  noU  after 
ti  has  become  dne ;  and  uhen  U  wiU  be  in- 
tended to  have  been  so  trantferred, 

57.  In  an  action  b^  the  endorsee  of  a  note, 
not  void  in  its  creation,  and  endorsed  befors 
it  became  due,  against  the  maker,  the  consid- 
eradon  cannot  be  inquired  into.  jBofcer  v.  Ar- 
nM,  3  C.  R.  279.  iSL  P.  Braman  v.  Hest^ 
13  J.  R.  52. 

A.  gave  his  promissory  note  to  B.,  (the 
agent  of  C*,)  or  bearer,  for  a  demand  of  C. 
against  A.,  who,  at  the  same  time,  atated  to  Bl, 
that  there  was  not  so'  mneh  doe,  but  he  bad 
misidd  his  papers,  and  wouM  let  the  note  lie 
until  he  could  find  them ;  to  which  no  objeiv 
don  was  made  by  B.  In  an  aetkm  brought  by 
B.,  as  holder  of  the  note,  against  A. ;  Md^that 
the  defentlant  might  show  what  was  really 
due  to  C,  and  thus  risduce  the  atnoont  of  the 
note ;  as  B.  was  not  to  be  considered  as  an 
mnooent  holder  taking  the  note  before  h  wss 
due,  in  die  regular  course  of  bosiBeBs,  but  ss 
receiving  it  subject  to  the  eiaminatioii  to  be 
made  into  the  state  of  the  aoooont  between  A. 
andC.     Ofnulead  V.  Stetsori,  13  J.  R.  23a 

58.  If  the  payee  trsnsfer  the  note  by  a 
special  endorsement,  by  which  he  declares 
that  he  wlH  not  be  made  liable  to  pay  the  note, 
and  at  the  time  of  endorsing  it,  exprenea  h» 
ignorance  of  the  conaideration  for  which  it 
was  given;  in  an  aefSon   by  tha  endotaee 
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against  the  maker,  sueb  special  endotaement 
ysrill  uot  render  it  necessary  for  the  plain tiiT  to 
show  that  be  gave  a  consideration,  nor  will  it 
authorize  the  defendant  to  impeach  the  note 
for  want  (^consideration,  or  for  fraud.  RusstU 
V.  Baa,2J.R.5a 

59.  Where  A.,  the  debtor  c^B.,  gave  a  note 
to  C.  for  the  amount  of  the  debt,  in  order  to  pre- 
Tent  its  being  attached  by  a  creditor  of  B.,  and 
befoi^  any  attachment  bad  issued,  and  C.  en- 
dorsed the  note  to  D.,  who  bad  advanced  money 
for  A. ;  hdd^  diat  D.,  not  being  privy  to  any 
fraud  m  A.,  could  not  be  affected  by  it,  and 
oii^t  recover  on  the  note  as  a  bona  fiiU  en- 
dorsee, with  consideration.  Wamn  v.  Ltfneh^ 
5J.fL239. 

60.  If  it  be  abown,  that,  ailer  a  note  was 
made  and  endorsed,  a  third  pereon  fraudulently 
obtained  the  poesession,  and  passed  it,  the 
hosier  is  bound  to  show  himself  a  bona  fidt 
postsessor;  and  in  an  action  by  the  endorsee 
ag.-iiii>t  the  maker,  the  endorser  is  a  competent 
wicuesB  to  prove  the  fraud  in  obtaining  the 
note.     fFoodkuU  v.  Holme$,  10  J.  R.  231. 

Gl.  Where  a  note  is  negotiated  afler  it  be- 
comes due,  the  endorsee  takes  it,  subject  to 
every  ciefence  that  existed  in  favor  of  the 
oiakcr  of  tlie  note,  before  it  was  endorsed. 
Johnson  v.  Bloodgood,  1  J.  C.  51.  S.  C.  C.  C. 
E.  302.  &  P.  Sehring  v.  Raihbmi,  1  J.  C. 
331.  Jmu9  V.  Ouwdl,  3  J.  C.  29.  HendrUka 
V.  Judak,  1  J.  R.  319.  G'CaUaghan  v.  SawytTy 
5  J.  R.  1  la  Lannng  v.  Ootne  ^  Ttn  Evekj 
2J.R.300.    /^onawur  V.  Zfonnf^,  8  J.  R«  454. 

62.  But  if  the  maker  has  confessed  judg- 
ment on  the  note,  the  Court  will  not  set  aside 
the  judgment,  in  order  to  let  in  such  equitable 
defence,  espeeially  where  the  original  parties 
are  in  pan  ddida.  Sehring  v.  RaOdnm,  1  J. 
C.  331. 

63.  So,  a  note  endorsed  after  it  has  become 
due,  cannot  be  set  off  in  an  action  brought 
against  the  endorsee,  by  the  assignee  of  the 
maker.    Amknon  v.  Fan  Akn^  12  J.  R.  34a 

Gi.  So,  if  the  maker  of  a  note  becomes  in- 
solvent, and  bis  property  is  assigned  to  trus- 
tees, in  an  sction  by  the  assignees  against  the 
purchaser  of  such  note,  after  it  became  due, 
iiiT  a  debt  due  to  the  insolvent,  he  cannot  set 
off  the  note ;  fbr  it  will  be  presumed  to  have 
been  purchned  after  the  assignment.  Jokor 
9on  v.  Bhodgo^d^  1  J.  C.  51.  iSL  C.  2  C.  C. 
£.303. 

(vit  In  an  action,  bv  an  endorser  of  a  prom- 

nsory  note,  against  the  maker,  the  latter  will 

not  be  allowed  to  prove  a  set-off 

[  *1^M  ]    against  the  'original  payee,  unless 

he  previously  show  that  the  note 

was  transft.*rred«fter  it  became  due,  or  fbr  the 

Sirpose  of  defrauding  the  maker  of  his  sel-off 
enMckM  V.  JudtA,  1  J.  R.  319. 
06.  A  note  payable  on  demand  roust  be 
presented  for  payment  in  a  reasonable  time, 
w  it  will  be  considered  as  out  of  tune,  and 
dishonored ;  and  if  it  he  afterwards  negotiated, 
k  wiil^  in  ther  bands  of  the  endorsee,  be  subject 
to  all  the  equity  which  existed  between  the 
original  partisa.    Armon  v.  Hoilm,  2  C.  R* 

67.  What  m  » i emonabla  tune,  k  a  yieirtbn  j 


of  law;  and  a  note  payable  on  demand,  nego- 
tiated 18  months  after  its  date,  was  considered 
as  beitig  out  of  time.    Ibid, 

G^,  So,  a  note  negotiated  two  years  after 
date.  Loofim  v.  Ptiiver,  9  J.  R.  244. 
'  .  69.  Where  a  note  was  drawn  in  Enjfiandj 
payable  on  demand,  and  sued  u[)on  here  within 
a  year  after  its  date,  by  the  endorsee,  the  Court 
iutended,  no  evidence  to  the  contrary  being 
shown,  that  it  was  endorsed  soon  after  its  date, 
and  a  set-off  by  the  maker  against  the  pevee 
was  rejected.    Hendricks  v.  Judaky  1  J.  R.  319. 

70.  Where  a  note,  payai>Ie  on  demand,  was 
negotiated  five  months  after  it  was  due,  and 
there  were  several  payments  endorsed  on  it 
prior  to  its  transfer,  in  an  action  by  the  en- 
dorsee, the  maker  was  not  allowed  to  set  up 
any  defence,  as  against  the  payee,  or  to  show 
that  sums  had  been  paid  on  account  of  the 
note,  which  were  not  endorsed  upon  it,  but  the 
amount  due  on  the  face  of  the  note  was  to  be 
considered  the  true  balance.  Sanford  v. 
MickUs,  4  J.  R.  224. 

71.  There  is  no  precise  time  in  which  a 
note,  payable  on  demand,  id  to  be  deemed  dis- 
honored ;  but  it  must  depend  on  the  circum- 
stances of  the  case,  and  the  situation  of  the 
parties.    Loste  v.  Dunkin,  7  J.  R.  70. 

72.  In  an  action  on  such  a  note,  where  no 
particular  circumstances  were  disclosed  by  the 
case,  the  transfer  having  lieen  made  two 
months  and  a  half  after  the  date,  the  maker 
was  allowed  to  show  payment,  or  pert  pay- 
ment, to  tlie  payee,  before  the  endorsement. 
Aid. 

When  void,  by  reason  of  its  lieing  fitiudu- 
lent,  under  the  insolvent  law.  See  Aorex- 
M£NT  III.  pi  48,  49,  52,  53,  54,  55. 

When  void  for  usury.    See  Usurt. 

IV.  Aecepianee  and  wmrMceptanee, 

73.  An  acceptance,  by  a  collateral  paper,  ia 
good.    Jkr'jBt;er«  V.  JUoAm,  10  J.  R.  207. 

74.  B  teentt,  that  promise  to  accept  a  bill 
already  drawn,  may,  under  circumstances, 
amount  to  an  acceptance.    lbid% 

75.  But  t^  seemf,  that  a  promise  to  accept  a 
bill,  not  in  esse^  will  not  amount  to  a  legal  ac- 
ceptance ;  or  that,  if  it  will,  it  is  not  so  fiur 
assignable  that  an  endorsee  can  avail  himself 
of  the  promise,  as  amounting  to  an  acceptance, 
and  maintain  an  action  against  the  orawee. 
Bnd. 

*76.  Where  the  drawee  had  en-  [  *l!27  ] 
gaged  to  the  drawer  to  accept  bills 
drawn  under  certain  circumstances,  and  the 
dcawer  made  a  bill,  which,  by  endorsement 
came  into  the  hands  of  the  plaintiff,  who,  how- 
ever, did  not  take  it  on  the  credit  of  the 
drawee's  promise,  the  plaintiff,  even  admitting 
that  an  endorsee  might  avail  himself  of  a  pre- 
vious promise  to  accept,  cannot,  under  these 
circumstances,  maintain  an  action  on  such 
implied  acceptance.     Chodriek  v.  Gordon^  15 

j.R.a 

77.  But  where  a  person,  by  writing,  autboiv 
iaes  another  lo  draw  a  bill  of  exchange,  and 
eznresshr  stipulates  to  honor  the  bill,  and  a 
tiiU  is  anerwards  drawn,  whicb  is  taken  bj  A 
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^id  party  on  the  faith  of  such  a  written  etip- 
ulatioo,  it  ]84aotainouot  to  an  acceptance  of 
the  bill.    Bnd. 

78.  On  the  non-acceptance  of  a  bill  of  ex- 
change, a  cause  of  action  arises  to  the  holder, 
and  he  is  not  bound  to  wait  until  the  bill  is 
protested  for  non-pavi)ient,  befi>re  be  can  com- 
mence his  suit.     fVddon  y.  Budfc,  4  J.  R.  144. 

ft 

V.  Pttjfmefd  and  non-foytfunl ;  (a)  IF%en  and 
houf  ptpfment  i$  to  ie  made;  (b)  ffhen  and 
how  dewutnd  of  payment  ia  to  be  made ;  (c) 
IPften  it  will  be  excused, 

(a)  fFhe^  and  how  payment  is  to  be  made, 

79.  If  a  bill  of  exchange  or  promissory  note, 
be  payable  so  many  months  aAer  date,  calen- 
dar, and  not  lunar  months  are  intended.  Lef- 
JingweU  v,  mite,  1  J.  C.  99.  &  P.  Loring  y. 
if^iitf,  15J.il  119. 

80.  Where  a  note,  dated  the  15th  ofMy,  is 
payable  immediately,  with  interest  from  the 
1st  day  of  June,  the  preceding  let  of  June  is 
meant     WhUtney  v.  CVosfty,  3  C.  R.  89. 

81.  A  note  in  which  no  time  of  payment  is 
expressed,  is  payable  immediately.  T%(nnp9on 
▼.  KeUkam,  8  J.  R.  189.  &  P.  Herriek  v. 
Bennet,  id.  374. 

82.  A  note  falling  due  on  the  4th  of  Jidy, 
must  be  paid  on  the  9d.  Lewie  r.  Biirr,  d  C. 
C.  E.  195. 

83.  Where  no  place  of  payment  is  men- 
tioned in  a  note,  it  eeemsy  that  parol  evidence 
is  admissible,  to  show  where  it  was  agreed 
that  payment  should  be  made.  Thompson  ▼. 
Ketchamy  4  J.  R.  285. 

84.  The  whole  of  a  set  of  exchonffe  consti- 
tute but  one  bill,  and  a  payment  to  the  holder 
is  good,  whichever  of  the  set  he  may  happen 
to  have  in  his  possession.  Durkin  if  Render- 
mm  V.  Cranston^  7  J.  R.  442L 

85.  Payment  to  the  general  endorsee  of  a 
bill  is  (^od,  and  cannot  t>e  afiected  by  any 
transactions  between  him  and  the  person  by 
whom  it  was  remitted;  and  if  the  bill  has 
been  protested  for  non-payment,  he  may 
waive  the  default,  and  accept  payment    Ibid, 

86.  So,  when  a  bill  of  exchange  was  drawn 
by  A.,  on  B.,  in  IjondoOy  which  came  by  en- 
dorsement to  D.,  who  remitted  it  to  E.,  in  pay- 
ment of  a  debt,  and,  having  been  protested  for 
non-payment,  the  protest,  with  the  first  of  the 
■et,  was  returned  to  D.,  and  the  amount  of  the 

billjWith  damages,  was  (wid  to  D.,  by 
[  ^mS  ]     the  maker,  who  was  ignorant  *that 

the  drawee  had,  a  few  days  aflerthe 
protest,  paid  the  amount  of  the  bill,  with  all 
*eharges  on  the  second  of  the  set  of  exchange, 
to  E. ;  hdd,  that,  the  payment  to  E.  being  valid, 
and  D.  having  been  paid  under  a  mistake  of  the 
fact,  A.,  tlie  drawer,  might  recover  back  from 
D.tbe  money  which  he  had  paid  him.    Md, 

(b)  When  and  how  demand  qf  payment  is  to  be 

made, 

87.  The  drawer  of  a  bill  is  only  responmble 
after  a  default  on  the  part  of  the  acceptor ;  and 
the  holder  must  firat  demand  payment,  or  use 
due  diligence  to  demand  it,  of  the  acceptor, 
hefon  be  can  retort  to  the  drawer,  or  endoner. 
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88.  If  the  endoner  of  a  bill  of  exchange,  on 
its  becoming  due,  pay  the  amount  of  it  to  the 
endorsee,  the  latter  having  never  demanded 
payment  of  the  acceptor,  he  pays  it  in  his  own 
wrong,  and  cannot  charge  the  drawer,  in  an 
action  for  money  paid,  &c.    Rid, 

89.  A  creditor,  having  received  from  bis 
debtor  an  order  on  a  thud  peraon,  for  the 
amount  of  his  debt,  dated  in  Deoeisherj  and 
which  the  drawee  agreed  to  pay  in  ten  or  tf- 
teen  days,  did  net  present  h  nntil  the  next 
March ;  htH  that  be  had  not  used  due  difi- 
gsnce,  and  in  case  of  the  drawee's  insolvency, 
must  bear  the  loss,  ^rcn^er  v.  Jones^  3  J.  R. 
230. 

90.  A  demand  of  payment  cannot  be  made 
until  the  third  day  of  grace,  unless  the  third 
day  be  Svndayf  in  which  case  the  denraed 
must  be  made  on  the  second  day,  or  Sattandtn, 
Jackson  v.  Riduards,  2  C.  R.  343.  &  P.  On/* 
Jin  V.  Qoff,  12  J.  R.  423.  Johnson  v.  HmM 
13  J.  R.  47a 

91.  When  payment  of  a  note,  drawn  paya- 
ble at  a  particular  place,  is  demanded  person- 
ally of  the  maker  elsewhere,  and  no  objection 
made  at  the  time,  it  will  be  sufficienL  Het' 
ringy,  Sanger, 3  J.  C.  71. 

92.  In  an  action  by  the  payee  of  a  bill  of 
exchange,  against  the  ocei^for,  where  tlie  bill 
is  drawn  pe^abte  at  a  partkadar  pkneey  and  ac- 
cepted, it  is  not  necessary  for  the  pkintifi*  to 
aver  or  piove  a  demand  of  nayment  at  the  time 
and  place  appointed ;  but  the  defendant,  if  be 
means  lo  avail  himself  of  a  want  of  demand, 
must  plead  that  be  was  ready,  at  the  time  and 
place  appointed,  to  pay,  but  that  the  plaintiff 
did  not  come  there,  &c. ;  which  defence  goes 
only  to  the  damages  and  costs,  and  not  to  the 
cause  of  action.  Ifoleott  v.  Van  Sasntvoord,  17 
J.IL248. 

93.  A  note,  made  payable  at  the  Mtchama? 
Bankj  in  the  city  of  jVet0-  York,  was  presented 
to  the  frst  teller  of  the  bank,  by  a  notaiy,  at 
fifteen  minutes  past  three  o'clock,  P.  M.,  of  tlis 
day  in  which  the  note  was  payable,  and  W* 
ment  demanded ;  held,  that  this  was  a  suffi- 
cient presentment  and  demmd,  though  the 
bank  closes  at  three  o'clock,  P.  M.,  it  appear- 
ing to  lie  the  usual  couree  of  doing  buswesi 
at  the  bank,  to  alk>w  tliat  time,  af)er  banking 
hours,  for  the  presentment  and  payment  oi 
notes ;  and  if  the  defendant  was  at  the  hsak 
at  that  day,  and  ofl^red  payment,  it  was  fiv 
him  to  show  the  fact,  but  be  ia  bound  to  wait 
the  usual  time.    Ibid, 

94.  A  demand  of  payment  of  a  note 
by  a  notary,  or  a  person  having 

*a  parol  authority  for  that  pur-  [^199] 
pose,  or  the  iawUil  possession  of 
the  note,  is  sufficient ;  and  the  notary,  or  pef- 
son  authorized,  may  give  notice  of  non-pftf' 
ment  to  the  endorser.  Bank  of  VHea  v.  SmiAf 
18  J.  R.  23a 

95.  If  the  notary  go  to  the  maker^i  hoa») 
and  find  it  shut  up,  and  that  he  is  out  of  towHt 
it  will  be  a  sufficient  demand.  Ogden  v.  Cow- 
ley, 2  J.  R.  274. 

96»  Where  a  note  is  not  payable  at  any  pv- 
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ticuhur  pbcci  and  the  mftker  has  a  known  and 
permaoent  residence  within  the  state,  the  bolder 
tf  bound  to  make  a  demand  of  payment  there, 
io  order  to  charge  the  endoner.  Jhtdenon  v. 
Drake^  14  J.  R.  114. 

U7.  Afl,  where  a  note  was  dated  at  Ahr- 
Jorkf  but  the  maker,  before  it  was  payable, 
retnoved  to  KingsUmf  in  UUter  county,  and  this 
was  known  to  lae  holder ;  a  demand  of  pay- 
nieot,or  imuiiry  mode  for  the  maker  in  the 
city  of  i)Va9-Vof«,  la  not  sufficient  to  charge  the 
eoHoraer.    Ibid. 

98.  But,  where  a  note  was  dated  at  AOnrnj/f 
ud  the  maker  bad  removed  to  Canada,  with- 
out the  state,  a  demand  of  payment  at  Mbatijf 
a  sufficient.    Ihid. 

99.  Where  a  bill  is  drawn  on  penons  resid- 
ing in  J^  payable  in  B^  without  any  particular 
spot  in  the  latter  place  beimr  designated,  where 
payment  is  to  b«  made,  after  the  holder  has 
protested  the  bill  for  non-acceptance,  in  the 
place  on  which  it  is  drawn,  he  is  not  bound  to 
make  any  inquiry  after  the  drawee  in  B^  where 
it  is  payable,  but  it  will  be  sufficient  if  he  cause 
it  to  be  protested  in  that  place.  Boot  r.  Drank- 
iin,  3  J.  R.  207. 

100.  Where  a  bill  is  drawn  on  a  person  re- 
aiding  in  ^  and  the  bill  is  payable  in  B^  and  on 
being  presented  to  the  drawers,  at  their  place  of 
residence  in  .^  is  refused  acceptance,  and  pro- 
tnted ;  and,  there  being  no  spotdesignatea  for 
payment  in  B^  the  place  where  made  payable, 
payment  demanded  at  A^  of  the  drawees,  is 
ufficientt^Afaaon  v.  Franklin,  3  J.  R.  203. 

101.  And  the  holder  has,  in  such  a  case,  his 
election  t*  cause  the  bill  to  be  protested  either 
iD.l.or&.    Bnd. 

102.  Where  no  particular  place  of  payment 
b  designated  in  a  promissory  note,  the  holder 
ii  bound  Io  demand  payment  of  the  maker, 
pavmaUy^  or  at  his  place  of  rentfence ;  and  the 
endorser  contracts  only  to  be  answerable,  in 
de&uk  of  the  maker,  after  such  demand,  and 
due  notice  of  the  default  fFoodtaartk  v.  Bank 
o/Jhunca,  in  error,  19  J.  R.  391. 

103.  Where  the  maker  of  a  note,  dated  at 
^hany,  where  the  parties  resided,  made  and 
endoned  for  his  accommodation,  without  the 
knowledge  or  consent  of  the  endorser,  wrote 
in  the  mrgtn  of  the  note,  *^  payable  at  the  Bank 
ofAmaica,  J.  R. ;"  and  the  note  was  discount- 
ed in  that  bank,  in  the  city  of  J^ew-  York,  and 
payment  was  demanded  there,  and  notice 
tliereof  regularly  sent  to  the  endorser,  at 
Alhami ;  in  an  action  against  the  endorser,  aeU, 
tbat  tne  demand  of  payment  and  notice  was 
not  sufficient  to  chaive  the  endorser,  but  that 
the  demand  should  nave  been  made  on  the 
maker,  personally,  or  at  his  residence,  in  Jjlba- 
^   Bnd,    Omtro,  5.  C.  18  J.  R.  315. 

104.  The   holder  of  a  check  must  pre- 

sent it  to  the  bank  for  payment, 
I  190]    ^before  he  can  charge  the  drawer. 
Cntgtr  T.  Jjnnttrong,  3  J.  C.  5b 

105.  Where  a  check  was  diued  the  12th  of 
4i4  1796^  which  was  never  presented  to  the 
bank  for  payment,  but  a  suit  was  brought  about 
^^ur  vears  after,  against  the  drawer;  hM, 
ibat  the  pbuntiff  was  not  entitled  to  recover. 

Jmd, 
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106.  A  check  must  be  presented  at  the  bank 
within  a  reasonable  time.  Conrwf  v.  ^orreiii 
3  J.  C.  259.     Cmger  t.  Armstnmg,  3  J.  C.  5. 

107.  But  where  the  drawer  sustains  no  in- 
junr  by  its  not  being  presented,  as,  where  he 
de&ats  the  payment  of  the  cheeky  by  withdraw- 
ing his  funds  from  the  bank,  be  cannot  object 
to  a  delay  in  presenting  iL    Ibid, 

108.  A  previous  demand  of  payment  of  a 
bank  note,  not  being  payable  at  any  particular 
place,  is  not  requisite,  before  a  suit,  to  entitle 
the  holder  to  set  it  off  against  the  bank.  Per 
WoodwortkfJ,  Bankrf^Ciagarayf»M*Crackmf 

18  J.  R.  493.    But  see  his  observation  on  this 
point,  in  Jefferson  CotmN  Bank  v.  Ctuuman, 

19  J.  R.3^.325. 

100.  Where  a  bill  Is  drawn,  payable  at  sight, 
or  a  certain  number  of  days  after  sight,  there 
is  no  fixed  rule  for  its  presentment ;  but  the 
holder  is  bound  to  use  due  diligence  to  put  the 
bill  into  circulation.  Bobmton  ▼•  Jmu^  20 
J.  IL  146. 

110.  The  protest  of  a  notary  deeeaged^  and  a 
rtgifter  of  protests  kept  bv  him  in  his  lifetime, 
(in  which  were  notes  and  memoranda,  in  his 
bandwritinff,  proved  by  a  witness^)  stated,  that 
the  notary  had  made  diligent  search  and  in* 
quirv  after  the  maker  of  the  note,  in  the  city 
of  JiTeW'York,  (where  the  note  was  dated,)  in 
order  to  demand  payment,  and  that  he  couki 
not  be  found,  &c.,  and  that  notice  of  non-pay- 
ment to  the  endorser  was  put  in  the  post- 
office  ;  hdd,  that  this  was  suffident  evideoea 
of  due  diligence,  as  to  a  demand  of  the  maker, 
but  not  as  to  notice  to  the  endorser.  HalUdaif 
v.Afcirftiief,20  J.  R.  168. 

HI.  A  bill  of  exchange,  drawn  in  AnUfntOt 
upon  merchants  in  London,  dated  July  18, 1817 
was  not  presented  for  acceptance  until  Jamuvy 
16»  1818 ;  but  it  had  been  put  into  circulation* 
and  had  passed  through  several  hands  before  it 
was  endorsed  to  the  piaintifts ;  held,  that,  under 
the  circumstances,  tliere  was  no  default  in  the 
presentment  of  the  bilL    Cowan  v.  Jindbon, 

20  J.  R.  176. 

(c)  When  U  will  he  excused. 

112.  Want  of  demand  on  the  acceptor  or 
maker,  will  be  excused  when  be  cannot  be 
found ;  and  may  be  given  in  evidence  under 
an  averment  that  the  note  was  prpseDte<l,  and 
paymem   refused.     Stewart  v.  Eden,  2  C. 

R.121. 

1 13.  In  an  action  against  the  acceptor  of  a 
bill  of  exchange,  the  hokier  need  not  show  a 
demand  of  payment ;  it  is  the  business  of  the 
acceptor  to  show  that  he  was  ready  at  the  day 
and  place  appointed,  but  that  no  one  came  to 
receive  the  money,  and  that  he  was  always 
ready  afterwards  to  pay.  Fodm  v.  Sharps  4 
J.  R.  l&^ 

114.  Tliat  the  drawer  has  no  fundi  in 
the  hands  of  the  drawee,  is  *no 

excuse   for   not  demanding  pay-    [^ISl] 
ment,  though    it   may   excuse   a 
want  of  notice  to  the  diawer*    Cruger  ▼.  Arm^ 
gtrongf  3  J.  C.  5. 

Further,  as  to  demanding  payment  of  a 
I  note  or  bill  payable  on  demand.    iSeeanle  IIL 
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And  flirther,  as  to  demand  of  payment,  in 
order  to  charge  the  drawer  or  endorser.    Su 

VI.  MHee4^non-^ieeepUmeeandnon»tKiyme9U; 
(a]  Whenaadhmptobtgiven;  (b)  frhenwtnt 
^naiftce,  or  imgular  timce,  tmtf  6e  txeu$td, 

(a)  When  and  haw  to  he  given, 

llJStf  The  holder  is  bound  to  use  due  dili- 
gence, to  give  nodee  of  non-aeceptanee,  as 
well  as  of  non-payment,  to  the  drawer  or  en- 
dorser whom  he  intends  to  charse.  Thmno  t. 
Xttfue,  2  J.  C.  1.    S.  P.  Grifin  v.  Go/,  12 

116.  He  is  not  bound  to  ffive  the  earliest 
possible  notice ;  it  is  enough  if  he  use  ordinary 
and  reasonable  diligence.  Bttnk  e/*  UHca  t. 
SnM,  18  J.  R.  230. 

117.  The  agent  of  the  holder  is  only  bonnd 
to  give  notice  to  his  principal,  and  transmit  him 
the  requisite  protests,  in  order  that  the  holder 
may  give  notice  to  the  drawer.  But  when  he 
undertakes  to  give  notice,  it  will  be  good,  if  it 
be  given  as  early  as  it  could  have  been  received 
from  the  holder.    Ibid, 

118.  An  endorser  of  a  note  for  the  crecfit  of 
the  drawer,  and  with  a  knowledge  of  his  in- 
solvency, is  entitled  to  regular  notice.  Jackam 
T.  RUAardB,  2  C.  R.  343. 

119.  The  second  endorser  of  a  promissory 
note,  when  called  upon  by  the  holder  to  pay, 
in  deftuh  of  the  maker,  is  bound  to  take  up  tfie 
note  and  give  notice  immediately  to  the  first 
endorser ;  and  if  he  fails  to  give  such  notice,  as 
soon  as  he  receives  it  from  the  holder,  the 
preceding  endorser  is  not  liable  to  him.  Morgan 
▼.  fToodworik^  3  J.  C.  89. 

120.  A  notice  given  by  the  holdar  to  the 
several  endorsers,  enures  to  the  benefit  of  the 
endorsees  or  preceding  parties.  Stafford  v. 
FoEfef,  18  /.  R.  3S7. 

121.  So  that  the  first  endorser  of  a  note,  who 
has  received  notice  of  its  dishonor  from  the 
hMar^  though  not  from  his  endorsee  or  the 
second  endorser,  is  liable  to  such  second  en- 
dorser, in  the  same  manner  as  if  notice  had 
been  received  from  him.    Ibid, 

122.  Demand  and  notice,  in  every  case 
where  a  drawer  exists,  are  a  condition  pre- 
cedent to  the  holder's  right  to  recover  against 
the  endorser.  Berry  v.  RobiMon^  9  J.  R. 
121. 

123.  And  where  the  note  is  endonted  at  any 
length  of  time  after  it  became  due,  the  endor- 
see is,  notwithstanding^,  bound  to  prove  a  de- 
mand and  notice.    IhyL 

124.  The  law  does  not  prescribe  any  form 
of  notice  to  an  endorser ;  all  that  is  necessary  is, 

that  it  should  be  sufficient  to  put 
[*18St]    him  on  incpiiry,  *and  to  prepare 

him  to  pay  it  or  defend.  Reedy  v. 
SeixoB,  2  J.  C.  337. 

125.  The  sufficiency  of  notice  is  a  question 
of  fact  for  the  j  ury .    IbidL 

126.  The  question  of  reasonable  notice  is  a 
compound  of  law  and  fact,  and  to  be  submitted 
to  a  jury.  Taylor  v.  Brydm,  8  J,  R.  17a  5. 
P.Bntdtnr.  Brydm,  H  J.  R.I87. 
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127.  But  when  the  facts  are  ascertained,  it 
then  becomes  purely  a  question  of  law.  11 
J.  R.  187. 

128.  If  the  question  of  reasonable  notice  oi 
due  diligence  has  been  submitted  to  a  jury,  and 
fairly  decided  upon,  in  an  action  brought  in 
another  state,  it  cannot  be  investigated  in  an 
action  brought  in  this  state  on  the  judgment 
7\ry[or  v.  Bryden^  8  J.  R.  173. 

129.  Where  one  of  a  set  of  exchange  has 
been  accepted  and  protested  (or  non-payment, 
presenting  the  protest  of  the  accepted  bill,  to- 
gether with  one  of  the  set,  which  has  neither 
been  accepted  nor  protested,  to  the  endorser, 
and  demand  of  ^yment,  will  be  sufficient 
notice  to  charge  him.    Kemtorihy  v.  I^>pkm$^ 

I  J.  C.  107. 

130.  Where  the  maker  of  a  note,  on  its  be- 
coming due,  pavs  part  of  the  amount  to  the 
holder,  a  general  notice  of  non-payment  to  the 
endorser,  without  mentioning  that  circum- 
stance, is  sufficient  to  charge  him  with  pay- 
ment of  the  residue.  James  v.  Badger^  1  J. 
C.  131. 

131.  Notice  to  the  endorser,  prior  to  a  de- 
mand upon  the  maker,  is  a  nullity.  Jackson  v. 
/{<cAar(£v,2C.  R.34a  &  P.  Gr#n  ▼.  Gojf,  12 
J.  R.  423. 

132.  A  notary,  on  protesting  a  note  lor  non- 
payment, is  not  bound  to  give  notice  to  all  the 
endorsers.    Morgan  v.  Van  Ingen^  2  J.  R.  204. 

133.  Notice  to  the  endorser  on  the  third  day 
of  grace,  after  a  demand  of  the  maker,  and 
his  default,  is  good.  Corp  v.  JdPComk^  1  J. 
C.328. 

134.  If  the  third  day  of  grace  be  Sunday, 
although  demand  must  be  made  on  the  Sat" 
urday  preceding,  yet  notice  to  the  endorser  may 
be  given  on  tbe  Monday  following.  Jackson  v. 
Ridtarde,  2  C.  R,  34a 

135.  Where  the  party  resides  in  the  same 
citv  or  town,  the  notice  must  be  personal,  or 
left  at  his  dwelling-house,  frdand  v.  MRp,  10 
J.  R.490.    5.  P.  §.C.  IIJ.  R.231. 

136.  Putting  a  notice  of  the  non-payment 
of  a  note  into  the  post-office  in  JVeu^-  York^ 
directed  to  the  endorser  there,  whose  place 
of  residence  was  at  Kip*»  Bay,  three  miles 
and  a  half  from  tije  post-office,  and  within 
the  city,  is  not  sufficient  to  charge  the  endor- 
ser, especially  when  the  letter-carriers  do  not 
deliver  letters  at  that  distance,  and  the  place 
of  the  endorser's  residence  was  known  to  the 
holder.    Ibid, 

137.  And  the  additional  rircimistance  that 
the  endorser  had  directed  the  letter-carrieis 
to  leave  all  letters  received  by  them  for  him, 
at  a  house  in  Frankft)rt-8treet,  at  which 
house  he  himself  called  or  sent  every  day 
for  his  letters,  unaccompanied  >vith  proof 
that  the  notice  was  actually  delivered  there, 
was  not  held  sufficient  proof  of  notice.    &  C 

II  J.  R.  231. 

*)38.  In  case  of  a  temporary  re-     [  *138  ] 
moval  of  the  endorser  from  the 
place  where  payment  is  to  be  made,  notice 
left  at  his  last  place  of  residence  tlierc,  will  be 
sufficient    SUwart  v.  Eden,  2  C.  R.  121. 

139.  If  the  notary  calls  at  the  endorser^ 
house,  and,  finding  it  shut  up»  and  that  he  had 
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gone  out  of  town,  puts  a  letter  into  tbe  poet- 
oific^e  addreaeHsd  to  him,  and  informing  him  of 
tbe  non-payment,  it  will  be  sufficient  Ogden 
V.  CowUv,  2  J.  R.  374. 

14(X  where  A*  makes  a  promissory  note 
payable  to  B.  or  order,  on  demand,  which  B. 
endorses  to  C,  and  C^  having  inefifectually 
demanded  payment  of  the  m^er,  leaves  it 
'Hith  B^  who  IS  an  attorney,  to  collect,  this  is 
not  sufficient  notice  to  charge  B.  ^^gan  v. 
M'Miunu,  11  J.  R.  180. 

141.  Where  the  holder  and  endorser  of  a 
bill  of  exchange  both  reside  in  the  same  place, 
proof  of  notice  to  the  endorser,  within  three 
days  alter  advice  of  the  dishonor  of  the  bill,  is 
iDSufficienL    Brydkn  v.  Bryden^  11  J.  R.  187. 

14Q»  If  the  party  to  be  alfected  by  a  notice 
resides  an  a  different  city  or  place  from  the 
holder,  the  notice  may  be  sent  through  the 
poet-office  to  the  post-offiee  nearest  to  tbe  party 
eottUed  to  such  notice.  Ireland  v.  Kip,  11  J. 
R-231. 

143.  Where  the  endorser  of  a  note  resides 
in  a  diflerent  place  from  that  in  which  it  is 
payable,  notice  of  the  non-payment  must  be 
seat  to  him  in  the  place  in  which  he  is  actually 
resident ;  and  if  directed  to  a  wrong  place, 
without  showing  due  diligence  to  ascertain  his 
actual  residence,  but  without  success,  the  en- 
dorser will  be  discharged.  Bank  of  Ulica  v. 
Dt  MoU,  13  J.  R.  432. 

144.  A  bill  was  drawn  and  dated  at  Neto- 
York,  on  persons  residing  there,  who  accepted 
it.  The  drawers,  in  fact,  resided  at  Pderaburgh 
in  Firgmia,  The  bill  being  protested  for  non- 
payment,  on  the  same,  or  next  day,  two  letters 
were  put  in  the  post-office,  giving  notice  to  the 
drawers,  one  directed  to  ^/he-York,  and  the 
other  to  AMbik,  the  supposed  place  of  their 
residence.  Hdd,  that,  as  it  did  not  appear  that 
the  bolder  knew  where  the  drawers  lived,  he 
had  used  due  diligence,  and  that  the  notice  was 
sufficient.  Chapman  v.  Lipscombej  IJ.  R.  294. 

145.  A  bill  of  exchange,  drawn  at  JVeus 
FoHk,  on  persons  in  BaUtmore,  was  protested 
for  noo-acceptance,  apd  the  notary  testified, 
that  it  was  usual  with  him,  in  ail  cases  of  a 
protest  of  bills,  where  the  endorsers  or  drawers 
lived  at  a  distance,  to  send  a  written  notice  of 
tbe  dishonor  of  the  bill,  by  post,  on  tbe  evening 
of  tbe  same  day,  to  the  endorser  or  drawer, 
and  that  he  believed  that  be  had  sent  such 
notiee,  in  that  way,  to  tbe  endorsers  in  tbe 
present  ease,  who  resided  at  JVVt0-yb7^;  hdd^ 
that  this  was  sufficient  evidence,  in  the  first 
iDStaDcev  to  support  the  averment  of  due  notice 
to  tbe  endorser,  of  the  dishonor  of  the  bill. 
Mmarr.  HaekUjf,  5  J.  R.  375. 

146L  Where  notice  of  the  non-payment  of  a 
iwte  is  sent  lo  the  endorser,  residing  in  a  dif- 
ferent town  fron>  tbe  maker,  by  post,  it  ought 
to  be  directed  to  him,  at  his  place  of  residence. 
Rod  V.  Pagnt^  16  JT.  R.  218. 

147.  But  if  tbe  notice  be  sent  to  tbe  post- 
office,  to  which  the  endorser  usually  resorts 
for  his  letters,  although  in  a  dif- 
[  *134  ]    ferent  town  from  *that  in  which  he 
resides^  and  where  there  is  also  a 
p<vt-office»  tie  aetms.  that  the  notice  will  be 
ML 


148.  The  contents  of  a  notice  to  the  endor- 
ser of  a  note,  of  a  demand  upon,  and  refusal 
by,  the  maker,  may  be  proved  by  iwrol,  or  by 
producing  a  copy  made  by  the  witness,  at  the 
time  of  raakine  the  original  notice ;  and  it  is 
requisite,  for  that  purpose,  that  notice  should 
have  been  given  to  the  party,  to  produce  the 
original  at  the  trial.  Johnson  v.  Haight^  13 
J.  R.  470. 

149.  A  notaiT,  on  making  due  inquiry  for 
the  residence  of  the  endorser,  in  order  to  give 
him  notice,  was  informed,  that  he  lived  at  O., 
when,  in  fact,  he  lived  in  the  adjoining  town 
of  S^  and  the  notary  put  a  notice  directed  to 
the  endorser  at  G.,  into  the  post-office  at  S. 
It  was  prov^,  that  the  endorser,  though  there 
were  two  tK>st-offices  in  S.,  usuaUy  received 
his  letters  through  the  post-office  at  G.  ,*  held^ 
that  the  notice  was  sufficient    Beid  v.  Paynt, 

16  J.  R.  218. 

150.  If  the  endorser  of  a  note  be  dead  at 
the  time  it  becomes  payable,  and  there  are  ex- 
ecutors or  administrators  known  to  the  holder, 
notice  of  the  non-payment  must  be  given  to 
them,  for  they  represent  the  testator  or  intes- 
tate.   MerchaM  Bank  v.  Birches  ExeciUony 

17  J.  R.  25. 

151.  But,  where  a  note  fbll  due  on  the  22d 
of  December,  and  the  endorser  died  at  sea,  on 
the  12th  of  December,  but  his  death  was  not 
known  to  the  holder  until  in  March  following, 
and  the  will  was  not  proved,  nor  letters  testa<» 
mentary  granted,  until  April ;  held,  that  a  notice 
of  non-payment,  left  at  the  time,  at  the  dwell- 
ing-house of  the  endorser,  being  his  last  place 
of  residence  in  the  city  of  •V<no-xorfc,and,also, 
sent  to  his  family,  who  had  a  short  time  before 
removed  into  the  country,  was  sufficient  to 
support  an  action  against  the  executors  of  the 
endorser,  without  uiowing  notice  to  them  of 
the  non-payment.    Ifnd. 

152.  Protest,  in  case  of  non-payment  or  non- 
acceptance,  is  unnecessary  in  the  ease  of  an 
inland  bill  of  exchange.  Miller  v.  HaeUey^ 
5  J.  R.  375. 

153.  A  notary,  or  any  person  authorized  for 
that  purpose,  may  give  notice  of  non-payment 
of  a  note.  Bank  of  Utica  v.  Smith,  18  J.  R.230. 

154.  Any  person  who  is  party  to  the  note  or 
bill,  may  give  notice  of  its  dishonor  to  tbe 
other  parties.    Stafford  v.  YaU$,  18  J.  R.  337. 

155.  Where  there  are  any  funds  of  the 
drawer  in  the  hands  of  the  drawee,  or  if,  at  the 
time  the  bill  is  drawn,  there  are  circumstances 
sufficient  to  induce  a  reasonable  expectation, 
that  the  bill  will  be  accepted  or  paid,  the  drawer 
is  entitled  to  notice  of  its  dishonor,  and  to  due. 
diligence  in  the  presentment  of  iL  Robinaon  v. 
^fltet,  20  J.  R.  1.46. 

156.  As,  where  there  were  mutual  dealings 
and  an  open  account  between  the  drawer  and 
drawee,  and  the  latter  had  received  consider- 
able shipments  of  cotton  from  the  drawer,  and 
accepted  previous  bills,  but,  on  account  of  ths 
fall  of  price  of  cotton,  its  value  was  not  equal 
to  the  accepted  bills,  and  the  last 

bill  was,  therefore,  protested  *for     [  *185  ] 
want    of  fijnds ;    hdd,   that   the 
drawer  was  entitled  to  notice  of  tbe  non-ac- 
ceptaaee.   Jkid, 
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157.  Notice  of  non-ttoeepcanoe  Mot  by  mul, 
the  next  day  after  pioteat,  m  aufficient.    Ibid, 

158.  A  oote  or  memorandum  made  by  a 
notary,  aioce  deceaaed,  in  bia  regiater,  that 
BOtioe  of  non-payment  for  the  endorBer  bad 
been  fiut  in  tne  poat-office,  ia  not  sufficient 
evidence  of  due  diligence,  as  it  did  not  state 
where  the  endorser  resided,  nor  to  what  place 
the  notice  was  directed ;  but  if  it  had  been 
atated,  that,  after  diligent  search  and  inquiry, 
theendoraer  could  not  be  found,  it  would  iiave 
been  sufficient  HaUiday  v.  AfoHuiei,  20  J. 
IL168. 

159.  Where  the  drawer  of  the  bill  is  a  partner 
of  the  house  or  firm  on  whom  it  is  drawn,  the 
holder  need  not  prove,  that  notice  of  the  dis* 
honor  of  the  bill  was  nven  to  the  drawer. 
Gotmm  ▼.  Jackson,  20  J.  R.  176. 

160.  An  endorser  ia  entitled  to  strict  notice ; 
and  if  he  resides  in  the  same  place,  the  hotice 
must  be  personal,  or  left  at  his  dwelling-house 
or  place  of  business.  Smedes  v.  UHca  Bank^ 
20  J.  R.  372. 

(b)  When  want  of  notice,  or  irrtgular  notice, 

wiU  be  excused, 

161.  Where,  before  a  note  became  due,  the 
endorser  informed  the  holder,  that  the  maker 
had  absconded,  and  requested  a  fiirther  dme 
of  payment ;  kdd,  that  demand  of  the  maker, 
or  notice  to  the  endorser,  was  unnecessary. 
LiiffingwU  ▼.  WkUe,  1  J.  C.  99. 

162.  Notice  of  non-payment  to  the  drawer 
ia  unnecessary,  where  he  has  no  effects  in  the 
bands  of  the  drawee.  Hoffman  v.  SumJOi,  1  C. 
R.  157.  Per  RadcUff,  J.  Cruger  v.  Ana^drong, 
3J.C.5. 

163.  Notwithstandioff  the  drawee  may  have 
accepted  the  bill.    Ihia. 

IQL  If  an  endorser,  who  has  not  had  regular 
notice  of  non-payment  by  the  drawer,  does, 
with  a  knowleage  of  its  insufficiency,  make  a 
flubaequent  promise  to  pay,  it  is  a  waiver  of 
the  want  of  due  notice,  and  asstimpsU  will  lie. 
Dtcryee  v.  Dennison,  5  J.  R.  24&  S.  P.  MUkr 
V.  IfadUey,  5  J.  R.  375. 

165.  But  the  promiae  must  be  explicit,  and 
made  out  by  clear  and  unequivocal  evidenee ; 
ao,  where  the  endorser,  speaking  of  several 
billa  on  different  places,  and  under  different 
ciroumataneea,  aaio,  he  tiwM  take  tare  of  ike 
ftifit,  or  see  them  paid ;  hdd,  that  this  was  not 
aaffiicient  evidence  of  a  promiae  to  pay  one  of 
the  billa,  on  which  no  notice  of  non-acoeptance 
had  been  given.  MQler  v.  Hockley ,  5  J.  R.  375. 
And  see  (hifin  ▼*  Goff,  12  J.  R.  «23. 

166b  tt  seems,  that  a  promiae  to  pay,  by  the 
endorser  of  a  bill  or  note,  after  it  becomes  due, 
ia  a  waiver  of  the  necessity  of  proving  a  de- 
mand on  the  drawee,  or  notice  to  the  curawer. 
Pitrson  v.  Hooker,  3  J.  R.  6& 

167.  If  the  endorser  of  a  note,  who  has  not 
received  regular  notice  of  non-payment,  does, 
with  a  knowledppe  of  the  feet,  aubaequently 

Srbmise  to  pay,  it  is  a  waiver  of  notice,  and 
e  ia  liable.    TrMds  t.  Tlkome,  16  J.  R. 
152. 

168.  It  ia,  however,  incumbent  on  the  plain- 
"''^*  "'*'  ihoW|  affirmatively,  that  the  enoonar 


knewof  the  defeecof  notice;  Ibrhia 
knowledge  *ia  not  to  be  inferred    [*1M] 
fixim  the  mere  fiiet  of  hia  aubae- 
quent  promise  to  pay.    lUd, 

169.  A  qualifiea  or  conditional  promiae  of 
the  endorser  to  pay,  which  is  rejected  by  the 
holder,  is  not  a  waiver  of  notice.  Affm  v. 
JIf 'Jlfanitf,  11  J.  R.  180. 

170.  The  doctrine  as  to  waiver  of  notice  of 
the  dishonor  of  billa  of  exchange,  does  not 


ipply  to  promissory  notes.    Ihid^ 
171.  H 


seems,  that  if  such  notice^  in  the 
ordinary  course  of  business,  can  be  dispensed 
with  in  any  case,  it  is  only  where  the  insol- 
vency of  the  maker  was  knovm  at  the  time 
of  the  endorsement.    /6ti. 

172.  It  seems,  that,  where  a  bill  is  discounted 
for  the  accommodation  of  the  endorser,  and  be 
is  the  person  who  ia  ultimately  to  pay,  notice 
of  non-payment  by  the  maker  ia  unnecesaaiy. 
Ihid* 

173.  The  prevalence  of  a  malignant  iever  ia 
the  place  of  residence  of  the  partiea,  was  ad- 
mitted to  be  sufficient  excuse  for  not  giving 
notice,  until  Ncnemher,  of  a  proteat  for  non- 
payment made  in  SepUmber,  Twimoy, LaguSf 
2  J*  C  1. 

174.  After  a  bill  has  been  protested  for  non- 
acceptance,  and  due  notice  given,  proteat  and 
notice,  in  case  of  non-payment,  are  not  neces- 
sary to  charge  the  endorsersi  MSEUr  v.  Hack-- 
ley,  5  J.  R,  375. 

YII.  LAabUityqfth^paaiies,  and  how  discharged, 

175.  The  maker  is  liable  to  the  payee  for 
the  amoimt  of  the  note  only.  Simpson  v.  Gnf- 
^  9  J.  R.  131. 

176.  The  payee  endorser,  whohaabeen  sued 
by  the  endorsee,  cannot,  without  a  special 
promise  to  save  harmless,  compel  the  maker 
to  pav  the  costs  of  such  suit.    Ibid, 

17t.  A  person  receiving  a  note,  drawn  by 
one  partner,  in  the  name  of  the  firm,  but  for 
his  private  debt,  and  without  the  knowledge 
or  conaent  of  his  parmers,  and  having  notice 
of  these  circumstances,  cannot  recover  against 
an  endorser,  who  endoraed  it  merely  as  n 
surety  of  the  firm,  believing  It  to  be  good 
againat  all  the  parmers,  and  unacquainted  with 
tbe  circnmstanrea  under  which  it  was  iaaued. 
Lknngston  v.  HastU,^C.  R. 24a 

17£  If  a  holder  receives  part  paymei>t  of  a 
note  from  the  maker  after  it  ia  due,  it  does  not 
discharge  the  «idoraer,  provided  the  holder 
gives  due  notice  to  the  endorser,  that  lie  looks 
to  him  for  payment  of  the  reaidae.  Jbaict  v. 
Be^,  1  J.  C.  131. 

179*  But  where  the  holder  received  part 
payment  of  the  maker,  witboni  giving  anf 
notice  of  a  demand  and  non-payment  to  the 
endorser,  and  auflfered  two  montha  to  elapse 
before  he  called  on  bun ;  hetd^  that  the  endorser 
w«a  discharged.  Cnsm  v.  CdweO,  8  J.  R. 
384. 

180.  And  a  promise  by  tbe  endorser  to  pay 
tbe  note,  made  without  luiowledge  of  tbe  want 
of  dem«^  and  notice,  is  not  binding.    Ibid, 

181.  If  the  holder  of  a  biH,  of  note,  com- 
{.pound  with^  and  discharge,  the  afioeplar  or 
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niftker,  he  cannot,  aiierwaidfli  renort  to  the 
other  purtiee  to  the  bill  or  note.  Lm^  ▼. 
RofmidM,  16  J.  R.  41. 

182.  But,  merely  reeciviog  part 
[  *187  ]    payment  from  the  acceptor,  or  *ina- 
ker,  without  releasing  hkn,  does  not 
afiect  Che  liabiUty  of  the  other  parties.    IbitL 

183.  The  principle  is,  that  an  act  beneficial 
lo  the  other  parties,  may  be  done  with  the  ac- 
ceptor of  a  bill,  or  maker  of  a  note,  provided 
due  Dodce  thereof  be  given,  without  impairing 
the  rights  of  the  holder;  but  that  no  act  can 
take  place  between  the  holder  and  maker,  pre- 
judicial to  the  rights  of  the  other  parties,  with- 
out discharging  them.     Ihid, 

184.  If  the  teneficial  holder  of  a  note  agrees, 
on  receiving  a  premium  for  delay,  to  wait  a 
stipulated  time,  without  suing  the  maker,  he 
thereby  discharges  the  endorser.  HuMy  y. 
Brown,  16  J.  R.  70. 

165.  If  the  holder  of  a  promissory  note  be 
called  upon  by  the  endorser,  after  the  note  has 
become  due,  to  prosecute  the  maker,  of  whom 
the  amount  might  then  be  collected,  but  who, 
afterwards,  becomes  insolvent,  and  the  holder 
neglected  to  sue  him,  the  endorser  is  not,  there- 
Ibrvt  discharged ;  for,  although  he  is  in  the  na- 
ture of  a  surety,  he  is  answerable  on  an  inde- 
pendent contract,  and  it  is  his  duty  to  take  up 
the  note  when  it  is  dishonored.  TVimhU  v. 
Thome,  16  J.  R.  152. 

186.  The  holder*8  proceediog  under  a  com- 
missioo  of  bankruptcy  agninsi  the  acceptor  of 
a  bill,  will  not  discharge  the  responsibility  of 
the  antecedent  parties.  KtnUfortJiy  v.  Hopkins^ 
1  J.  C.  107. 

187.  If  a  holder  of  a  note  release  one  of  sev- 
eral joint  makers,  excepting  fix>m  such  liability 
as  he  may  be  under  to  the  endorsere,  those  en- 
doisers  cannot,  in  an  action  against  them  by 
auch  holder,  set  up  such  release  in  discharge. 
StmaoH  v.  JBcfen,  2  C.  R.  121. 

188.  Where  a  prior  endorser  cannot  main- 
tain an  action  against  a  subsequent  endorser, 
no  person  deriving  title  under  the  prior  endor- 
aer,  with  knowledge  of  all  the  (acts,  can  recover 
against  such  subsequent  endorser.  Harickv, 
Carmam^  12  J.  R.  159. 

189.  R.,  lor  value  received,  delivered  to  C. 
a  note,  made  by  R.,  payable  to  C,  and  en- 
dorsed by  H^  in  blank,  as  security,  and  C.  af- 
terwards sold  and  endorsed  the  note  to  B.  for 
a  leas  sanit  who  look  it  at  his  own  risk,  and 
with  knowledge  of  the  manner  of  making  and 
aodenang  the  note.  In  an  action  brought  by 
B.,  aa  endoraee,  against  H.,  the  endorser,  hdd^ 
that  aa  C,  the  ori^nal  payee,  could  not  main- 
tain an  action,  either  directly  or  indirectly, 
againat  H^  aa  endorser^  neither  could  B.  re- 
cover against  him.    IbuL 

190l  The  holder  of  a  note,  after  the  time  of 
payment,  and  after  a  suit  hsa  been  commenced 
againal  the  endorser,  cannot  release  the  maker 
fay  a  writing  not  under  seal,  and  without  con- 
sideration ;  and  such  a  release  is  no  defence  in 
the  action  against  the  endoraer.  CroMoford  v. 
JlliDiMa^  13  J.  R.  87. 

101.  Wfakere  snita  are  bronght  against  the 
maker  and  endorser  of  a  promissory  note,  and 
thaendDiaer  pays  the  amount;  aodit  is  agreed 


between  the  holder  and  endorser,  that  the  suit 
against  the  maker  shall  be  prosecuted  ibr  the 
benefit  of  the  endoraer,  the  maker  cannot  avail 
himself  of  the  payment  by  the  endorser,  as  a 
defence  in  the  suit  against  him.  Mechanic^ 
Bank  v.  Hazcard,  13  J.  R.  35a 

192.  And,  where  payment  is  made  by  the 
endorser  after  a  judgment  ^against 

the  maker  of  a  note,  his  bail  cannot    [  *13S  ] 
avail  themselves  of  it,  as  a   de- 
fence in  a  suit  on  the  recognisance.    Ibid, 

193.  But  iJt  geems,  that  if  the  plain tifls  had 
continued  to  be  the  real  parties,  the  bail  might 
have  availed  themselves  of  the  payment  by  the 

eadoner,  or  princip.1-    /U<<^ 

191.  A  bill  was  drawn  by  the  defendant  on 

A.,  in  favor  of  B.,  who  sold  it  to  the  pkiintiftl 
A.,  who  resided  in  Engkmd^  accepted  the  bill, 
but  did  not  pay  it,  and  it  was  returned  pro- 
tested. The  plaintift'then  drew  a  bill  upon  A. 
and  the  defendant,  jointly,  for  the  amount  of 
the  former  bill,  with  damages,  which  was  ac- 
cepted by  A.  only,  but  was  not  paid.  In  an 
action  against  the  defendant,  as  drawer  of  the 
first  bill,  hddj  that  he  was  not  discharged  by 
A.'s  acceptance  of  the  second  bill.  Suckley  v. 
Furse,  15  J.  R.  338. 

195.  Where  a  person,  engaged  to  labor  for 
another  for  a  year,  at  a  certain  price,  for  the 
whole  period,  on  leaving  his  service,  before  the 
expiration  of  the  year,  received  from  him  a 
draft  for  the  services  actually  perfbrmed,which 
draft  was  not  accepted  or  paid  bv  the  drawee ; 
hddt  in  an  action  on  the  oraft,  by  the  payee 
against  the  drawer,  that  the  latter  could  not  set 
up  the  original  contract  of  service  to  defeat  the 
recovery.    Hoar  v.  C/icte,  15  J.  R.  224. 

196.  Where  a  deed  of  composition  was  en- 
tered into  between  S.  and  B.,  debtors,  and  their 
creditors,  by  which  the  former  assigned  all 
their  property  to  M.,  and  others,  tn  trusty  for 
their  creditors,  who,  by  the  same  instrument, 
released  S.  and  B.  fVom  all  their  debts,  &c., 
which  deed  was  executed  by  M.,  as  a  tnistee 
and  creditor,  and  who  was  endorser  of  a  note 
drawn  by  S.  and  B.,  of  which  B.  &  Sons^ 
partners,  were  holders,  and  described  in  a 
schedule  of  debts,  annexed  to  the  deed,  as  due 
to  M.,  and  which  deed  was  also  executed  by 
6.,  one  of  the  firm  of  B.  &  Sons ;  hM,  that  the 
execution  of  the  deed  by  the  holders  of  the 
note,  was  not  a  release  of  M.,  the  endorser ; 
for,  upon  the  true  construction  of  the  whole  in- 
strument, M.,  having  signed  as  credUor  as  well 
as  trustee,  he  had  thereoy  released  all  right  of 
action  against  the  makers,  and  was  to  be 
deemed  aa*aasenting  to  a  diacharge  of  the  ma- 
ken  by  the  holdera  also,  with  a  full  under- 
standing, that  his  liability  to  them,  as  endorser, 
was  not  to  be  impaued.  Bruen  v.  Maarquand, 
17  J.  R.  56. 

197.  The  plaintiflr  lent  the  defendant  hia 
promisBory  note,  pavable  to  the  defendant,  or 
order,  who  endorsed  and  procured  it  to  be  dis- 
counted at  the  Bank  ofNiv^Yofk,  and  received 
the  money.  The  note  was  protested^  for  non- 
payment, and,  the  defendant  being  insolvent, 
the  plaintiff  signed  a  written  agreement,  dia- 
charging  him  from  all  debts  and  demands,  &e. 
The  hank,  with  other  crediton,  ako  exeeuted 
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the  agreement  by  ito  corporate  seal.  After- 
wards,  the  plaintiff  paid  the  bank,  as  holders, 
the  amount  of  the  note,  and  brought  an  action 
against  the  defendant  for  so  much  money  paid 
to  his  use ;  held,  that  the  release  of  the  defend- 
ant by  the  banic  did  not  dischai^  the  plaintiff, 
as  maker  of  the  note,  especially,  as  the  bauk 
did  not  know  for  whose  accommodation  it  was 
discounted,  and,  therefore,  the  plaintiff  did  not 
pay  the  money  in  His  own  wron^^;  besides,  the 
|)iaintiff  having  no  debt,  or  existmg  demand,  at 
the  time  he  signed  the  agreement  to  discharge 

the  defendant,  that  agreement  could 
[*139]     not  have  the  ^effect  to  discharge 

the  right  of  action,  subseouentlv  ac- 
quired by  payment  of  the  money  to  the  holders 
of  the  note.    Sevmour  v.  Mntum,  17  J.  R.  169. 

198.  Where  A.  made  a  promissory  note  pay- 
able to  the  defendant,  or  order,  which  was  en- 
dorsed by  the  defendant,  for  the  purpose  of  its 
being  discounted  at  a  bank,  for  the  accommo- 
dation of  A.,  who,  on  its  being  refused  to  be 
discounted  at  the  bank,  negotiated  it  to  a  third 
person,  at  a  discount,  with  knowledge  of  the 
circumstances  ;  hdd,  that  this  did  not  amotmt 
to  a  fraud,  which  could  affect  the  rights  of  the 
holder  against  the  maker,  or  endorser.  Powell 
r.  fVaiers,  17  J.  R.  17a 

199.  B  aumsy  that  if  the  holder  of  a  note  sues 
the  maker,  and  issue  is  joined  in  the  cause,  and 
tiie  plaintifl^  afterwards,  takes  a  rdicta  and 
eognovU  actumanj  and  gives  the  defendant  a 
stipulation  not  to  take  out  execution  on  the 
judgment  entered  up  on  the  cognovit,  until  a 
certain  day  thereafter,  before  which  day,  ac- 
cording to  the  course  and  practice  of  the 
Court,  tbe  cause  could  not  have  been  brought 
to  trial,  and  a  judgment  obtained,  it  is  not  such 
an  indulgence,  or  giving  time  to  the  maker,  as 
will  discharge  the  endorser.  Hallett  v.  Holmes, 
IS  J.  R.  28. 

200.  Though  the  last  endorser  delays,  for 
more  than  a  year,  to  take  up  a  note  protested 
for  non-payment,  and  bring  his  action  against 
a  prior  endorser,  who  has  received  notice  of 
Don-p^ment  from  the  holder,  this  delay  does 
not  afreet  or  discharge  his  right  of  action 
against  the  first  endorser.  SU^ord  v.  Yates, 
18  J.  R.  327. 

201.  Every  alteration  of  a  note  by  the  maker, 
in  respect  to  the  place  of  payment,  or  any  al- 
teration of  the  contract  of  tne  endorser,  in  any 
part,  which  may,  in  any  event,  become  mate- 
rial, without  tbe  approbation  of  the  endorser, 
discharges  his  liability.  9Foodu>orth  v.  Bank  qf 
Amtnca,  in  error,  19  J.  R.  391. 

202.  Therefore,  where  a  note  is  made  and  en- 
dorsed, for  tbe  accommodation  of  the  maker, 
at  A»,  where  ihe  parties  reside,  and  the  maker, 
witiiout  the  knowledge  or  consent  of  the  en- 


contract, 

discharges  the  endorser.    IhO,    S,  C  Contra, 
18  J.  R.  315. 

203.  Where  a  promissory  note  is  endorsed, 
^d  delivered  to  a  bank  for  collection,  there  is 
an  implied  undertaking  on  the  part  of  the 
bank,  in  case  the  note  is  not  paid,  to  give  no- 
of  tbe  default  of  the  maker  to  all  tbe  en- 
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doraers ;  and  if  the  bank  neglects  to  give  imch 
notice,  the  holder  may  maintain  au  action  of 
assumpsit  against  them,  for  tlie  nonfeasance ; 
the  deposit  of  the  note,  and  the  probabli;  profit 
to  arise  from  the  money  remaining  in  the  bauk, 
after  it  is  paid,  being  a  beneficiaT  act,  and  af- 
fording a  good  consideration  to  support  snch 
promise.    Smedesy.BankofUtica,^J.IL3i2. 

204.  A  bank,  in  such  case,  is  bound  to  em- 
ploy a  competent  and  faitiiful  person,  to  give 
the  requisite  notice  to  the  endorsers ;  otJierwise, 
it  is  answerable  for  bis  default.    Ibid, 

205.  But  if  the  note  is  delivered  to  a  notary, 
who  is  a  sworn  public  officer,  to  protest  it  for 
non-payment,  and  to  give  notice 

thereof  to  the  ^endorsers,  it  seems,    [  *140  ] 
that  the  bank  will  not  be  liable  for 
bis  neglect  or  defaalL    Jbid, 

VIII.  Action  on  a  hUl  or  note ;  (a)  f^hen  and 
by  whom  the  action  may  be  brought ;  (b)  Dec- 
laration ;  (c)  Action  on  a  lost  note,  and  when 
abiUor  note^may  be  given  in  evidence  under 
(he  money  counts, 

206.  A  cause  of  action  arises  against  the 
drawer  on  the  protest  for  non-accepiance, 
without  waiting  until  the  bill  is  protested  for 
non-payment   Masonr,  Ihrnklin,  3  J.  R.  2C2. 

207.  And  if  the  subsequent  demand  of  pay- 
ment and  protest  are  void,  they  may,  on  de- 
murrer, be  rejected  from  the  declajration  as 
surplusage.    Ibid^ 

208.  The  endorsee  of  a  promissory  note 
given  in  Connecticut,  where  promissory  notes 
are  not  negotiable,  may,  in  this  state,  maintaia 
an  action,  m  his  own  name,  against  tbe  maker. 
Lodee  v.  Phelps,  1  J.  C.  139. 

209.  If  a  note  be  endorsed  in  blank,  tbe 
Court,  where  there  are  no  suspicious  circum- 
stances, never  inquire  into  the  right  of  the 
plaintiff;  any  person  in  possession  of  tbe  note 
may  sue,  and  niav,  in  Court,  if  necessary,  fill 
up  tlie  blank,  and  make  it  payable  to  hiinselfl 
Livingston  v.  Clinton,  cited  3  J.  C.  2(54. 

210.  A  note  was  endorsed  by  the  defendant, 
for  the  accommodation  of  the  makers,  who 
were  then  in  good  credit.  Before  negotiating 
the  note,  they  i>ecame  insolvent,  and  the  de- 
fendant directe<1  them  not  to  part  with  the  note, 
which  they  promised.  They,  afterwards,  pase- 
ed  it  to  the  plaintiff,  with  ftill  notice  of  all  tbe 
circumstances,  in  satisfaction  of  a  debt  due 
from  them  to  the  plaintifis,  which  covered  part 
of  the  amount  of  the  note,  receiving  from  tbe 
plaintiffs  tbe  balance  in  cash.  In  an  action  by 
the  plaintifis  against  the  endorser,  held,  thatthie 
plaintifis  were  not  bonajide  holders  of  the  note^ 
and  could  not,  under  the  circumstances,  sup* 
port  the  action ;  and  that,  as  the  defence  rested 
on  matters  arising  subsequent  to  the  execution 
of  tbe  note,  one  of  the  makers  was  a  compe- 
tent witness  to  defeat  the  recovery,  and  that 
witiiout  a  release,  as  he  wasindifterent  between 
tbe  parties.    SkUding  v.  Warren,  15  J.  R«  270L 

211.  The  defendant,  being  tbe  payee  of  a 
promissory  note,  for  1500  dollars,  endoned  it 
to  the  plaintif);  who  endorsed  and  delivered  it 
to  a  bank.  The  note  was  protested  by  the  bank 
for  Don-payment,  and  due  notice  thereof  civeii 
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to  the  defenduit,  who  paid  to  the  bank  800 
dollan  io  part,  and  promised  to  pay  the  rest- 
due.  The  bank  sued  the  plaintifl^  as  endorser, 
tnd  recovered  a  judgment  against  him  for  the 
baiaijoe  due  on  the  note,  after  deducting  the 
600  doUars  paid  by  the  defendant.  The  plain- 
titTiuiid  to  the  bank  380  dollars,  and  they  con- 
tinued in  possession  of  the  note,  which  had  not 
been  fully  paid.  The  plaintiff  dec  iared  apiinst 
the  defendant,  as  endorser  of  the  note,  in  the 
umaJ  form ;  and,  also,  for  money  paid,  &c. 
Kei^that  the  plaintifi*  could  not  maintain  an 
aetioD  on  the  note,  as  it  had  not  been  fully  paid, 
8od  was  the  property  of  the  bank ;  but  that  he 
might  sustain  the  action  to  recover  the  380  dol- 
lais  paid  bv  him,  on  the  count 
[  *141  ]  for  money  ^paid,  &c.  for  the  de- 
fendant, at  his  request.  BuUerr. 
rr^A*.  20  J.  R.  367. 

(b)  DedaratioTL 

212.  The  plaintiff  may  declare  upon  a  prom- 
issory note,  not  negotiable,  in  the  same  man- 
ner as  upon  a  note  within  the  statute-  Doum- 
ing  V.  Backmsiaes,  SCR.  137. 

21.3.  If  the  endorser  of  a  note  die  before  it 
becomes  due,  in  an  action  by  the  holder  against 
the  executor,  the  promise  to  pay  must  oe  al- 
leged to  have  been  made  by  the  defendant ; 
if  by  the  testator,  it  will  be  fatal  Stewart  v. 
E>ien,  2  C.  R.  121. 

214.  An  averment,  that  A.  B.  &  Co.  made, 
or  endorsed,  a  note,  the  proper  name  and  firm 
p/  .1.  B.  ff  Com  bemg  tiCsreunto  subscnbedf  is 
sufScient,  and  wiU  be  supported  by  evidence, 
that  the  note  was  made  or  endorsed  by  one  of 
the  parmers  only.  Manhattan  Company  v. 
Luhfard,  1  C.  R.  192. 

(c)  .fdioft  on  a  lost  note,  and  when  a  biU  or 
noU  may  he  given  in  evidence  under  the  money 
'    counts. 

315.  Where  n  plaintiff,  in  a  Justice's  Court, 
declared  on  a  promissory  note,  payable  on  de- 
mand, and  proved  tliat  the  note  had  been  lost 
or  destroyea ;  and  the  existence  and  contents 
of  the  note  being  proved ;  and  it  not  appearing 
that  the  note  was  negotiable,  or,  if  negotiable, 
that  it  had  been,  in  fact,  negotiated ;  held,  that 
he  was  entitled  to  recover  on  the  note.  Pintard 
V.  Tackingtmy  10  J.  R.  104. 

216.  A  recovery  cannot  be  had  upon  a  note 
merely  lost,,  and  not  destroyed,  if  it  had  been 
eodorsed  before  it  was  lost.    Ibid. 

217.  A  note  not  negotiable,  expressed  to  be 
for  value  received,  may,  in  connection  with 
proof  of  a  consideration,  be  given  in  evidence 
und^T  the  money  counts.  Smith  r.  Smithy  2 
JR.  235. 

218.  But  a  note  not  negotiable  within  the 
statute,  and  no  consideration  appearing  on  the 
6ce  of  it,  cannot  be  ^veu  in  evidence  under 
the  money  counts.    Saiton  v.  Johnson^  10  J. 

219.  A  bill  of  exchange  may  be  given  in 
evidence,  in  an  actkin  by  the  payee  against  the 
maker,  under  the  money  counts.    Oi^er  v. 


Armstrong,  2  J.  C.  5.    S.  P.  Arnold  v.  Crane, 
8  J.  R.  79. 

220.  A  note  to  pay  a  certain  sum  of  money  ^ 
in  lands,  may  be  given  in  evidence  under  the 
money  counts ;  and  the  admission  of  the  de- 
fendant that  he  could  not  convey  the  land,  and 
his  promise  to  pay  the  note,  are  sufficient  evi- 
dence of  a  consideration.  Smith  v.  Smith,  2 
J.  R.  235. 

221.  A  note  payable  to  A.  B.,  or  bearer,  may 
be  given  in  evidence  under  the  money  counts. 
Pierce  v.  CraJU,  12  J.  R.  90. 

222.  So,  in  an  action  by  the  endorsee  against 
the  maker,  a  note  may  be  given  in  evidence 
under  the  money  counts,    ioid. 

When  the  party  may  sue  on  the  bill  or  note, 
or  resort  to  the  original  action.  See  Actioms 
III  GsNEaAL  1.  4, 5. 

*^IX.  Damages  and  interest.  [  *14A  ; 

223.  The  holder  of  a  bill  of  exchange,  drawn 
in  ^eW'York,  on  England,  returned  protested 
for  non-payment,  is  entitled  to  recover  of  the 
drawer  or  endorser  here  the  contents  of  the 
bill,  at  the  rate  of  exchange,  or  the  price  of  bills 
on  England,  at  the  time  of  the  notice  of  the 
dishonor  of  the  bill,  with  20  per  cent,  damages, 
and  interest.  Graves  v.  Dash,  12  J.  R.  17,  in 
error.  Contra,  Hendricks  v.  Ihmklin,  4  J.  R. 
119.  S,P.Denstony.  Henderson,  IS  J.  1LWL 

224.  The  right  to  recover  twenty  per  cent, 
damages  on  the  protest  of  a  foreign  bdl  of  ex- 
change, rests,  with  us,  on  immemorial  com- 
mercial usage,  sanctioned  by  a  long  course  of 
judicial  decisions.  Per  S|pencer,  J.  Hendricks 
V.  Franklin,  4  J.  R,  119. 

225.  Where  the  holder  commenced  his  ac- 
tion on  the  protest  for  non-acceptance,  without 
waiting  untd  the  bill  is  protested  for  non-pay- 
ment, he  may  recover,  besides  the  amount  of 
the  bill,  twenty  per  cent,  damages,  with  the 
usual  interest,  and  charges  of  protest.  fFeldon 
V.  Buck,  4  J.  R.  144. 

226.  Where  a  bill,  remitted  to  pay  an  ante- 
cedent debt,  is  returned  protested,  the  twenty 
per  cent,  damages  are  not  recoverable  from  the 
remitter.    KenuDorthv  v.  Hopkins,  1  J.  C,  107. 

227.  So,  where  a  bill  is  remitted  by  A.  to  B., 
in  payment  of  a  previous  debt,  with  a  special 
endorsement  directing  the  mode  of  its  applica- 
tion, and  dfler  non-payment  and  protest  en- 
dorsed by  B.  to  C,  with  notice  of  tne  circum- 
stances, C,  in  an  action  against  A,  cannot 
recover  the  twenty  per  cent.,  for  he  can  only 
stand  in  the  place  of  B.,  who,  afler  protest, 
was  the  mere  agent  of  A.  in  regard  to  the  bill, 
and  ought  to  have  returned  it  to  him,  and  is 
entitled  to  the  same  rights,  and  no  more. 
Humtpson  v.  Robertson,  4  J.  R.  27. 

228.  The  remitter  of  the  bill  is  the  only 
person  entitled  to  damages.    Ibid. 

229.  On  a  bill  of  exchange  drawn  in  a 
foreign  country,  and  made  payable  there, 
when  sued  upon  here,  the  plaintiff  can  re- 
cover interest  only  according  to  the  legal  rats 
of  the  country  where  the  contract  was  mada 
Foden  v.  Sharp,  4  J.  R.  18a 

230.  A  bill  of  exchange  was  drawn  io  tin 
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UnUed  StaUs^  upon  A^  in  Zoniiwi,  on  wbicb 
the  defeodants  were  endoners.  Before  the 
bill  became  due.  B^  tbe  aj^nt  of  the  defendants, 
offered  C^  tbe  nolder  or  the  bill,  to  pay  it,  in 
case  A.  did  not,  for  tbe  honor  of  the  defend- 
ants, and  C.  promiseil  to  let  him  have  tbe  bill 
for  that  purpose.  Tbe  bill  not  having  been 
paid  by  A.,  B.,  on  being  informed  of  the  fact, 
requested  C.  to  let  him  have  tbe  bill,  and  of- 
fered to  pay  it ;  but  C.  declined,  nying*  that 
the  bill  bad  been  put  into  tbe  post-omce,  to  be 
returned  to  Amariea;  heU  that  B.  ouffht  to 
have  been  ready  in  London,  to  take  up  the  bill 
when  it  become  due,  and  hiis  offer  to  pay, 
when  the  rights  of  the  paities  had  become 
fixed,  was  of  no  avail;  that  the  previous 
promise  of  C.  to  let  him  have  the  bill,  was  a 
nudum  padum ;  and  that,  under  the  circum- 
stances of  the  case,  the  plaintiff  was  not  pre- 
cluded finom  recovering  the  tweahf  per  cent, 
damages  on  the  amount  of  the  bilC  Denstan 
V.  Hendermm,  13  J.  R.  322. 

*231.  Where  a  note,  endorsed 
[  *148  ]  and  discounted  at  a  bank,  at  «x  per 
cenL  is  protested  for  non-payment, 
tbe  bank,  in  an  action  against  tbe  endorser,  are 
entided  to  recover  sevtn  per  eenf.,  or  the  legal 
interest  Meehaniet^  Bank  v.  JIftntftome,  19  J. 
R.244. 

233.  A  promissory  note  was  drawn  at  Mon- 
treal, in  Lower  Canada,  payable  to  persons  res- 
ident in  England,  **  with  interest  until  paid,  In 
England^  luld,  that  the  plaintiffs,  on  a  judg- 
ment obtained  here  against  the  maker,  were 
entitled  to  interest  only  to  the  time  of  the 
judgment ;  and  that  accordinc  to  the  legal  rate 
of  interest  in  England,  ScoMd  v.  Dau,  20  J. 
IL102. 

233.  But  the  plaintiffs,  in  such  case,  are  not 
entided  to  any  allowance  for  the  cwrreni  raU 
i(f  exchange  between  this  country  and  England, 
at  the  time  of  the  judfoneut,  or  for  any  differ- 
ence of  exchange.    Jotd. 


BLASPHEMY. 

1.  Blasphemy  against  God,  and  contumeli- 
ous reproaches  and  pro&ne  ridicule  of  Ckriri 
or  tbe  Holy  Scriptures,  are  offences  punish- 
able at  tbe  common  law,  whether  uttered  by 
words  or  writings.  Jlu  People  v.  Rugglea,  8 
J.R.290. 

2.  Wantonly,  wickedly  and  maliciously  ut- 
tering tbe  following  words,  Jesut  Christ  was  a 
hazard,  and  his  moQur  imuf  he  a  whore,  was 
held  to  be  a  public  offence,  and  punishable  by 
the  common  law  of  this  state,    ibid. 


BOND. 

1.  A  judgment  by  default  is  within  the  con- 
dition of  a  bond  to  save  tbe  obligee  harmless 
from  what  he  might  be  obliged  to  pa^,  efier 
due  proceedings  at  law  had  against  kun^  and 
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^  oMcf  decreed^  &e.;  and  he  maj^  avail 

himself  of  tbe  condition,  unless  the  default  be 
shown  to  have  been  sufikvd  coUusively.  Gives 
V.  Drm^s,  1  C.  R.  45a 

2.  The  condition  of  a  bond  that  A.,  a  deik 
in  a  bank,  shquld  well  and /aitl^fvihf  perform 
the  dtdies  assigned  to,  and  trust  reposed  in  km, 
as  first  tdkr,  applies  to  bis  honesty,  and  not  to 
bis  ability,  and  the  sureties  in  such  bond  are 
not  responsible  for  a  loss  arising  from  tbe  mis- 
take of  the  clerlL.  Union  Bat£y*  Clossey,  10 
J.R.271.    &e.  11J.R.182. 

3.  But  if  A.  conceal  deficiencies  originally 
arising  firom  mistake,  and,  for  tbe  purpose  of 
concealment,  make  false  entries  in  the  booki 
of  the  bank,  it  is  fraudulent,  and  a  breaeb  of 
the  condition  of  the  bond,  and  A-'s  sureties 
are  liable  for  the  losses  which  tbe 
obligees  may  ^sustain  in  conse-  1*144] 
quehce  of  such  fraudulent  conduct. 

Union  Bank  v.  dossof,  11  J.  R.  162.  And, 
whether  the  losses  al^pged  to  have  been  sus- 
tained by  the  obligees  arose  from  such  fraud 
and  concealment  or  not,  is  matter  of  Act  for  a 
juiy.    Ibid. 

4.  A  note  was  lost  or  mislaid,  and  A.,  tbe 
maker,  having  paid  the  amount  to  B.,  the 
bolder,  took  his  bond  of  indemni^  against  tbe 
note,  &c.;  and,  afUrwards,  A.  having  a  de- 
mand against  B.  for  money,  R  refused  to  pay, 
withcNit  first  deductmg  tbe  amount  of  tbe  note, 
to  which  A.  consented,  and  took  tbe  balance 
and  a  receipt  finm  B.  for  the  amount  of  the 
note  as  due,  and  afterwards  brought  an  action 
against  B.  on  bis  bond  of  indemnity.  Hdd, 
that  the  second  payment  being  voluntary  on 
the  part  of  A.,  and  no  fraud  alleged  on  tbe 
part  of  B.,  no  action  could  be  maintained 
against  him  on  the  bond.  Baxen  y^  Roget,Z 
J.  C.  87. 

5.  Afler  18  or  20  years,  a  bond  will  be  pre- 
sumed to  have  been  paid.  Executors  ^f  Clari 
V.  Hopkins,  7  J.  R.  556. 

6.  To  rebut  the  presumption,  the  obligee 
ought  to  show  a  demand  or  pajrment,  and  an 
acknowledgment  of  tbe  debt  within  that  time. 
ML 

7.  The  assignee  of  a  bond  may  maintain 
trover  for  it  in  his  own  name  against  the  obligor, 
who  has  got  it  into  his  possession,  and  con- 
verted it    Clowes  V.  Hoicley,  12  J.  R.  484. 

8.  On  a  judgment  for  tbe  penaltjr  of  a  bond, 
the  plaintiff  cannot,  by  bis  execution,  collect 
more  than  the  sum  mentioned  in  the  condition 
of  the  bond,  with  interest  and  costs.  Fas 
Wuck  V.  Montrose,  12  J.  R.  35a 

9.  And  where  the  interest  of  a  second  judg- 
ment creditor,  who  has  issued  and  delivered  to 
the  sheriff  a  fi,  fa^  wouki  be  affected,  tbe 
plaintiff  cannot  collect  more,  even  with  the 
consent  of  the  defendant    Ibid, 

10.  Whero  tbe  condition  of  a  bond  recites 
another  bond,  by  wbksb  the  plaintiff^  and  one 
J.  S.,  were  bound  to  the  Untied  States,  for  cer- 
tain duties  from  J.  S.;  and  then  the  condition 
Is,  that  if  the  defendant  shall  weH  and  nruly 
pay  off  and  discharge  tbe  said  bond,  and  bold 
tbe  plaintiff  harmless,  and  indemnified  from 
tbe  payment  thereof,  the  obligation  to  be  void ; 
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this  18  not  to  be  considered  as  an  obligation  or 
undertaking  to  pay  oft  the  recited  Irand,  but 
merely  as  a  bond  of  ipdemoit^ ;  and,  therefore, 
a  plea  of  nan  dammficatus,  m  an  action  upon 
such  bond,  is  good.  Dtnigkas  ▼.  Clarky  14  J. 
R.J77. 

U.  One  obligor  cannot  plead,  that  the 
bond  was  obtained  from  his  co-obligor,  by 
durus,  T^ompMMi  T.  Lockufoodf  15  J.  K. 
256. 

12.  But  this  rule  does  not  apply  to  a  bond 
taken  by  a  sheriff  from  a  defendant,  whom  he 
has  no  right  to  detain  in  custody ;  and  the  co- 
obligor  or  surety  may  avail  himselCof  die 
defence  of  durtu^  in  a  several  action  against 
him.    Ibid. 

13b  An  endorsement  on  a  bond  or  note 
made  by  the  obligee  or  promisee,  without  the 
privity  of  the  obligor  or  promisor,  is  not  ad- 
mesible  evidence  of  payment,  in  favor  of  a 
party  making  the  endorsement,  so  as  to  repel 
the  presumption  of  payment  arising  from  the 
lapse  of  time,  or  to  take  the  case  out  of  the 
statute  of  limitations ;  unless  it  be  first  shown, 
that  the  endorsement  was  made 
[  *145  ]  at  the  time  it  ^bears  date,  or  when 
its  operation  would  be  acainst  the 
interest  of  tlie  party  making  it ;  and  then,  on 
turb  proof  being  given,  it -is  food  evidence  to 
fiD  to  a  juiy.  I^eboom  v.  BiUingtoru  17  J.  R. 
182.  ^ 

14.  Where  the  condition  of  a  bond  is  for 
the  payment  of  money  at  a  fixed  day,  evi- 
dence contradicting  or  varying  such  express 
condition  is  inadmissible.  WSls  v.  Baidwin, 
18  J.  R.  45. 

15.  But  if  the  bond  is  without  condition, 
and  the  plaintiff  has  executed  a  separate  in- 
ttiiment  of  defeasance,  such  defeasance  may 
be  pleaded  to  an  action  on  the  bond.    Ibid, 

Bond  to  indemnify  a  town  against  the  main- 
tenance of  a  bastard  child.    Su  Bastard. 

Bail  bond.    &e  Bail  IIL  IV. 
'  Bottomry  bond.    See  Bottohrt. 

Bond  and  warrant  of  attorney.  See  Prac- 
tice. 

Bond  colore  qfieii,  and  for  ease  and  favor. 
Ste  SHRRirr. 
Bond  for  the  gaol  liberties.  See  Sheriff. 
Condition  of  a  bond.    See  Conditiopt. 
Action  on  a  bond.    See  Dert  I.    Pleao- 

1*16. 

Execation  of  a  bond.    See  Deed  VI. 
Proof  of  a  bond.    See  Evideuck. 
Surety  in  a  bond.    See  Surett. 
Release  of  the  obligors,  or  of  a  joint  obligor. 
See  Release. 


BOTTOMRY. 

1.  The  master  of  a  ship  may,  in  a  case  of 
iKceasity,  bonafide^  h^poQvuate  the  ship,  at  the 
port  of  destination,  as  well  as  any  other  for- 
eign port  Reade  v.  Co/nunaxiti  huuranee 
Cwp«w,  3  J.  R.  352. 

Vol.  I  10 


2.  A  clause  of  sale  inserted  in  a  bottomry 

bond,  does  not  destroy  its  character  or  opera* 
tion.  Robertson  v.  UmU^  Insurance  Company^ 
2  J.  C.  250. 

Su  IirsuRAXCE.    Ships  Ain>  Seameh. 


BROOKLYN  VILLAGE. 

Kinga  CowUy^  of  which  Brooklyn  is  nart,  in- 
cludes all  the  wharves,  dooks,  and  other  arti- 
ficial erections,  in  the  East  Mtver,  opposite  to 
the  city  of  Aeu^  York^  though  west  of  the  nof- 
ural  low  water  mark^  on  the  Nassau  or  Long 
Island  shore ;  and  the  jurisdiction  of  Brook- 
lyn  village  extends  to  the  actual  line  of  low 
water,  whether  formed  by  nature  or  artificial 
means.  Udal  v.  TVusUes  of  Brooklyn^  19  J. 
R.  175. 


•BURGLARY.       [  •idO  ] 

The  breaking  open,  in  the  night  time,  of  a 
store,  at  the  distance  of  20  feet  from  a  dwell- 
ing-house, but  not  connected  with  it  by  any 
fence  or  enclosure,  and  no  person  sleeping  in 
the  store,  is  not  burglary.  The  People  v.  JPor- 
ifcer,  4  J.  R.  424. 


CANADA  GRANTS. 

1.  The  Supreme  Court  will  not  take  notice 
of  claims  to  lajids  within  this  state,  under 
grants  made  by  the  French  government  ia 
Canada^  prior  to  the  treaty  between  Greai 
Britain  and  France^  in  1763;  those  claims 
being,  at  most,  but  equitable,  and  affording  no 
evidence  of  a  legal  title,  that  can  be  recognis- 
ed by  a  Court  of  law,  which  looks  only  to 
titles  under  patents  from  this  state,  or  the  for- 
mer colonial  iroveniment  of  the  province  of 
New-  York,  Jackson^  ex  dem.  fVhUhrop,  v.  b^ 
graham,  4  J.  R.  Ida 

2.  It  appears,  that  those  Canadian  claims 
were  pronounced,  by  the  Colonial  Assembly, 
in  1773,  to  be  wholly  unfounded.    Ibid, 


CANALS    AND    CANAL    COMMIS- 

SIONERS. 

1.  The  acts  of  the  7th  of  April,  1816,  (Seas. 
39.  c.  237.)  and  of  the  16th  of  AprU,  1817, 
(Sess.  40.  c  262.)  relative  to  canals,  authorized 
the  commissioners  to  enter  upon  and  occupy 
any  lands  which  might  be  necessary  for  canal 
improvetnents.  If,  therefore,  it  become  ne- 
cessary, for  the  prosecution  of  the  canala,  to 
occupy  part  of  a  turnpike  road,  the  commis- 
sioners, or  their  agents,  for  that  purpose,  may 
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lawfully  enter  on  the  land  of  any  person,  for 
making  a  new  road,  in  the  place  of  such  part 
of  the  turnpike  road  discontinued  by  them,  and 
taken  for  the  purposes  of  the  caual.  Bogtra 
▼.  BradihaWf  20  J.  R.  735.  in  error.  Contra, 
&  C.  20  J.  R.  loa 

2.  The  act  of  the  13th  of^Opnl,  1820,  (Seas. 
40.  c  102.  8. 21.)  which  authorizes  the  com- 
missioners to  discontinue  or  alter  an^  part  of 
a  public  roadj  or  Mghway,  when  it  interferes 
with  the  proper  location  or  constniction  of 
the  canal,  applies  to  a  twmpikt  road ;  it  being, 
in  the  popuur  and  ordinary  sense,  **  a  public 
road  or  highway."  Ihid.  CorUra,  S.  C.  20 
J.R.103. 

3.  Though  the  party  whose  land  is  taken  for 
the  use  of  the  public,  is  justly  entitled  to  an 
adequate  compensation,  yet,  it  seems,  the  caned 
eommissumers,  or  their  agents,  are  not  liable, 
as  trespassers,  for  entering  upon,  and  occupy- 
ing land  taken  for  the  use  of  the 

[  *147  ]  cainal,  before  ^compensation  is 
made  to  the  owner,  thouch  the  act 
of  the  13th  of  April,  1820,  under  which  they 
acted,  contains  no  provision  for  making  com- 
pensation ;  and,  especially,  they  are  not  liable 
tn  trespass  to  the  party,  when  the  act  of  April, 
1817,  providing  a  compensation  to  individuals, 
caused  by  taking  their  lands  for  the  pur|K>8cs 
of  the  canal,  extends  to  cases  arising  under 
the  act  of  the  13ih  of  AprU,  1820,  as  well  as 
under  th«  former  acts  on  the  same  subjecL 
Ihid. 


CAPTURE. 

1.  A  capture,  and  an  immediate  recapture^ 
does  not  devest  the  propert)^  of  the  original 
owner.     Cook  v.  Howard,  13  J.  R.  276. 

2.  Property  taken  in  battle  on  laud,  does 
not  vest  in  the  captor,  at  least,  not  until  afler 
the  battle  is  over ;  and  if  it  be  retaken  during 
the  battle,  the  title  of  the  original  owner  is  not 
devested.    Ihid, 

3.  Propeity  taken  from  an  enemy  in  a  war 
npon  land,  belongs  to  the  sovereign  of  the 
captor.    Ihid^ 


CERTIORARI. 

1.  Proceedings  under  the  absent  and  ab- 
seonding  debtor  act  are  removable  liy  eeriioraru 
Learned  y.  Duval,  3  J.  C.  141. 

2.  A  cerfioron^  to  remove  an  indkstment,  for 
A  fcircible  entry  and  detainer,  into  the  Supreme 
Court,  is  grantable  of  course.  IVie  People  v. 
Bnnkd,  6  J.  R.  334. 

3.  A  eertiorari  lies  to  the  judges  of  the 
Common  Pleas,  to  remove  proceedings  on  an 
appeal  to  them  from  commissioners  of  high- 
ways. LawUm  v.  Commissioners  qf  Cam- 
bridge, 2  C.  R.  179. 

4.  The  Court  will  not  intend  that  proceed- 
inn,  which  ara  not  returned,  are  irregular. 
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5.  A  circumstance  not  stated  in  the  return 
as  a  fact,  is  to  be  disregiihied.    Jhid, 

6.  A  circumstance,  stated  in  the  return, 
which  was  not  ordered  to  be  returned,  is  to  be 
disregarded.    Ihid, 

7.  A  certiorari,  in  a  civil  suit,  remorea  the 
proceedings  in  the  same  state  in  which  they 
were  in  the  Court  below,  and  the  Supreme 
Court  must  continue  the  proceedings  from 
the  point  at  which  the  Court  below  left  oC 
H'olfe  V.  Horion,  3  C.  R.  86. 

8.  On  a  certiorari,  the  record  itself  b  sent 
up,  and,  thoush  stated  in  the  return  to  be  only 
a  copy,  it  willstill  be  regarded  as  the  record. 

9.  The  delivery  of  a  cofibrart  to  a 

justice,  superseiles  his  powers,  •and     [  •148  j 
renders  all  subsequent  proceeding 
coram  nonjudice,  and  void.     Case  v.  Sftepherd, 
2  J.  C.  27. 

10.  On  an  appeal  from  the  decision  of  coia- 
mtssionars  of  highways,  to  three  of  the  judges 
of  the  Court  of  Common  Pleas,  under  th« 
36th  section  of  the  act  to  regulate  kigktMfs. 
(SPSS.  3G.  c.  33.  2  N.  R.  L.  282.)  if  the  flec'isioo 
of  the  commissioners  is  reversed,  a  eertioran 
will  lie,  on  behalf  of  the  commissioners,  ts 
remove  the  proceedings  into  the  Supreme 
Court;  the  right  to  bring  a  certiorari  being 
reciprocal,  and  belonging  as  much  to  the  com- 
missioners as  to  the  appellants.  Commissionr 
ers  of  Kinderhook  v.  Claw  and  others,  15  J.  R, 
537. 

11.  Wherever  magistrates  proceed  judicial- 
ly, both  parties  to  the  proceedings  are  entitled 
to  be  heard,  and  notice  to  both  is  indispensa- 
bly requimte,  notwithstanding  there  is  no  di- 
rection in  the  act  by  which  the  tribunal  is 
constituted,  that  notice  shall  be  given.  Ibid, 
And,  if  notice  is  not  given,  a  writ  of  certixtrari 
lies  to  reverse  the  proceedings.    Ihid, 

12.  Wherever  the  rights  of  an  individual 
are  infringed  b^  the  acts  of  persons,  clothed 
with  an  aiitlionty  to  act,  and  who  exercise  that 
authority  illegally,  and  to  the  injury  of  an  in- 
dividual, the  party  injured  may  have  redress 
by  certiorarL  Per  Spencer  J.  hUdy  v.  If^aah- 
hum,  16  J.  R.  49. 

13.  A  certiorari,  to  remove  into  the  Supreme 
Court  the  proceedings  of  three  justices  of  tlie 
peace  appointing  a  town  officer,  on  the  neg- 
lect of  the  town  to  make  an  appointment, 
must  be  prosecuted  in  the  name  of  the  peo- 
ple ;  and,  if  it  be  brought  in  the  name  of  the 
party  aggrieved,  the  Supreme  Court  will  make 
no  order  on  the  subject.    Ibid, 

14.  A  certiorari  will  not  lie,  to  remove  into 
the  Supreme  Court  proceedings  commenced 
before  a  judge  of  the  Court  of  Common  Pleas, 
under  the  act  of  the  13th  of  AprU,  1^20, 
(Sens.  43.  c.  194.J  to  amend  the  act  concern- 
ing distresses,  o^c.  until  the  case  has  been 
finally  tried,  and  judgment  given  thereon  be- 
fore the  judge  of  the  Court  of  Common 
Pleas.    L^nde  v.  J^ohle,  20  J.  R.  80. 

15.  Nor  will  a  writ  of  teriiorari,  though  is- 
sued afler  judgment,  stay  the  writ  of  restitu- 
tion in  such  case.    Ibid, 

See  CEETioftABi  TO  ▲  Justicb'i  CoUftT 
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[  •149 1  •CERTIORARI  TO  A  JUS- 
TICE'S COURT. 

I.  Or  what  a  eerUQrari  ntay  he  hrought 
IL  CerUorari  and  return;  (a)  How  a  eertU}- 
rari  may  be  ahtainalj  and  the  effed  of  it ; 

(b)  Wmd  the  justice  may  he  required  to 
reium,  and  how  the  rettam  mustoe  made, 

HL  Joinder  im    error,    and  subsequent  pro- 

eeedings, 
IV.  AmiMdmiad;  (a)  Ofikt  eerUmrari;  (b)  Of 

tikerefum. 
V.  (a)  fThen  the  judgment  below  tnU  be  rt- 

versed;  (b)  fVMtmaybe  intended  from 

the  return  ui  support  of  the  judgment ; 

(c)  9fhat  parts  of  a  return  may  be  dis- 
regarded by  Qw  Court 

VL  Costs. 


I.  On  what  a  certiorari  may  be  braaghL 

1.  A  judgment  of  nonsuit,  without  awarding 
cosca,  IB  incomplete,  and  can  neither  be  afiiitn- 
ed  nor  reveneo.    Monndl  y.  )feUar^  2  J.  R.  8. 

2.  But  a  eertiorari  will  lie  to  reyerse  a  judg- 
roeoi  of  nonsuit,  when  coats  are  awarded. 
SmiOt  T.  SuiU,  3  J.  R.  9. 

3.  A  plaintiff  obtaining  judsment  may  have 
a  cerOorarij  if,  by  the  error  of  the  justice,  the 
•nuMiDt  which  he  was  entitled  to  recover  has 
been  dioiiiiisbed.     BisseU  v.  ManhaUf  6  J.  R. 

loa 

IL  Certiorari  and  return ;  (a)  How  a  certiorari 
mmf  be  obtained,  and  t^  effect  of  it;  (b) 
What  &e  justice  may  be  required  to  retwn, 
and  how  the  return  must  be  made. 


(a)  How  a  eertiorari  may  be  obtained,  and  the 

effect  of  iL 

4.  An  affidavit,  on  which  to  obtain  a  certio' 
rarij  may  be  made  by  the  party's  attorney,  if 
there  appear  a  sufficient  reason  for  its  not  hav- 
ing been  made  by  the  party  himself.  Dickson 
V.  See^  6  J.  R.  3S27. 

5.  Everjr  thing  relating  to  the  merits,  or  to 
tbe  errors  in  the  Court  below,  must  be  con- 
tained in  the  original  affidavit,  which  is  re- 
quired to  be  made  within  thirty  days  after 
judgment;  yet  a  supplementary  affidavit, 
which  is  merely  en>lanatory  of  a  collateml 
(act,  may  be  made  alter  the  20  days.    Jbid. 

6.  The  justice  must  obey  the  certwrari  at 
his  peril     Van  Patten  v.  Ouderkirk,  2  J.  C. 

loa  . 

7.  He  cannot  move  to  quash  a  certiorari  di- 
rected to  him.    thid, 

8.  A  certiorari  allowed  after  execution,  be- 
gun to  be  executed  by  the  constable,  is  no 
supersedeas  to  the  execution.  Blanckard  v. 
mers,  9  J.  R.  6& 

9.  If,  after  making  the  levy,  the  constable 
lake  aecuriiy  that  tbe  goods  shall  be  ibrth- 

comin^^  at  a  certain  day,  and  in  the 
[  ^ItO  ]     mean  tune  a  ^certioran  be  regular- 
ly issued  and  served  on  the  justice, 
it  is  no  defence  for  not  having  delivered  the 
fpodi  at  tbe  time.    Ihid, 


I  10.  If  a  justice  return  that  there  was  no 
such  cause  before  him  as  the  one  entitled  in 
the  certiorari,  but  goes  on  to  stale  the  proceed- 
inss  in  a  cause  before  him,  according  to  its  true 
title,  and  on  the  return,  there  is  an  assignment 
of  errors  and  joinder,  it  is  too  late  to  object  to 
the  cause  being  wrong  entitled  in  the  certiorari, 
Drake  y.Drake,U  J.  R.  531. 

11.  On  tbe  return  to  a  certiorari,  it  is  too 
late  to  object  that  the  affidavit  on  which  it  was 
allowed  was  made  after  the  time  limited  by 
tbe  statute.    Lovet  v.  Green,  13  J.  R.  204. 

12.  Tbe  irregularity  should  be  taken  ad- 
vantage of,  by  motion  to  quash  the  eertionari, 
before  its  return.    Ibid. 

13.  A  reuim  to  a  certiorari  to  a  Justice's 
Court,  is  conclusive  as  to  the  fiicts  stated. 
Rawson  v.  Adanw,  17  J.  R.  130. 


(b)  FThat  the  justice  may  be  required  to  relini, 
and  haw  the  return  must  be  made, 

14.  A  justice  is  not  bound  to  return  any 
thing  but  what  cau  legally  be  required  of  him, 
notwithstanding  a  command  in  the  writ  Van 
Patten  v.  Ouderkirk,  2  J.  C.  108.  S.  &  C.  C. 
118. 

15.  The  justice  (nay  be  required  to  return 
the  evidence.  Dodge  v.  Coddington,  3  J.  R. 
146. 

16.  The  justice  must  return  all  the  pro- 
ceedings in  the  suit  Van  Daren  v.  Wmksr, 
2C.R.37a 

17.  The  Court  will  not  order  the  justice  to 
return  the  conduct  of  the  jury,  .ifnoi^sioiis, 
3  C.  R.  106. 

18.  A  notice  of  special  matter,  which  might 
be  given  in  evidence  under  the  general  issue, 
ne^  not  be  returned.  Keekr  v.  Mams,  3 
C.R.84. 

19.  A  return  of  a  notice,  which,  if  returned, 
would  not  vary  the  determination  of  the  Su- 
preme Court,  will  not  be  ordered.    Rid, 

20.  The  justice  is  not  bound  to  state  the  ev- 
idence in  his  return,  unless  called  upon  to  do 
so.     Wilson  V.  Fenner,  3  J.  R.  439. 

21.  Where  a  justice,  having  signed  a  return 
to  a  certiorari,  made  a  supplementary  return, 
and  tlien  made  another  return,  stating,  that  tbe 
supplementary  return  was  incorrect,  the  Court 
rerused  to  receive  the  supplementary  returns^ 
and  expressed  their  strong  disapprobation  of 
the  practice  of  preparing  returns  to  certioraris 
for  justices,  without  their  request,  especially 
by  the  party,  or  his  attorney,  who  sues  out  the 
certiorari.    JRinU  v.  Bo&er,  7  J.  R.  548. 

1 

ni.   Joinder  m  error,  and  tuAsegueitf  jnv- 

ceedings. 


22.  Where  no  attorney  is  employed,  the 
tice  to  join  in  error  must  be  served  personally 
upon  tne  defendant,  and  not  be  put  up  in 
the  clerk's  office.  Hardtidierf^  y.  JUmfson^ 
1  J.  R.  61. 

23.  But,  in  such  case,  the  assignment  of 
errors  need  not  be  served  on  tbe  parnr ;  oiily 
the  notice  to  join  in  error.  Vemey  v.  BenMdt^ 
8J.R.360.       ^ 

•24.  Wheiy  the4»laintiff  in  emr    [  nM  1 
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has  entered  a  rale  fbr  the  defendant  to  join  in 
error  id  twenty  days,  &c.  he  must  apply  at  the 
next  term  for  the  eiTecc  of  bis  rale ;  a  longer 
delay  will  be  coneiderod  as  a  waiver  of  it. 
&!ahf  V.  S^offtieik,  3  J.  C.  69.  S.  C.  C.  C.  196. 
But  the  practice  now  is  to  enter  a- default,  aAer 
dto  expiration  of  the  twenty  days,  on  filing  affi- 
davit of  the  service  of  the  notice,  &c.  and  to 
take  jndgment,  of  course,  at  any  term  there- 
after. 

S5.  Error-books  are  unneceasary,  and  if  the 
plaintiff  will  deliver  them,  he  will  not  be  al- 
lowed for  them,  on  taxation  of  costs.  Ehd  v. 
£MA,  3  C.  R.  187. 

26.  If,  after  joinder  in  error,  it  be  discover- 
ed that  the  justioe  has  neglected  to  make  a  re- 
tnrn,  and  has  quilted  the  state,  the  Court  will 
not  Hon  pro9,  the  writ,  but  will  give  the  defend- 
ant in  error  leave  to  take  out  execution  in  the 
Court  belew,  and  the  plaintiff  to  discon- 
tinne  without  costs.  Aanney  v.  Crciry,  3 
C.R.19a 

S7.  On  a  eertiarari  to  a  Justice's  Court,  the 
plaintiff  in  error  may  assign  as  error  in  fact, 
such  matters  as  could  not  come  under  the  ob- 
servation of  the  justice,  and,  therefore,  could 
not  be  returned  by  him  as  the  misconduct  of 
the  juiy,  after  they  had  retired  to  make  up 
their  verdict   Harvey  v.  RUktU^  15  J.  R.  87. 

See  tiL  Eaaoiu 

IV.  Amendment;  (a)  Of  the  eertwrari ;  (b)  Qf 

tluretunL 

(a)  Qf  the  eertwraru 

528.  A  certiorari  may  be  amended,  so  as  to 
agree  with  the  affidavit  on  which  it  was  ob- 
tained.   Knapp  V.  Palmer^  1  C.  R.  486. 

(b)  Of  (he  return. 

29.  An  affidavit  to  amend  a  return,  roust 
slate  wherein  the  errors  consist,  that  the 
Court  may  see  whether  they  are  material  or 
not    Leonard yf.Siimderi\n,ZC.Vi.\^ 

30.  A  retura  was,  on  affidavit  that  the  error 
arose  from  a  clerical  mistake,  after  assignment 
of  errors  and  judgment  thereon,  alk>wed  to  be 
•mended.    Day  v.  miher,  3  C.  R.  134. 

31.  But  the  Court  will  not  grant  an  order 
10  amend,  until  the  opposite  party  has  been 
notified  of  the  application;  and  where  an 
order  was  granted,  ex  paHe^  to  amend,  the 
Court  altered  it,  and  gave  the  plaintiff  time  to 
riiow  cause  against  the  amendment  Day  v. 
IftZ&er,  2  C.  R.  258. 

32.  After  notice  of  argument,  the  justice,  on 
affidavit  of  imposition  on  him  by  the  attorney, 
was  allowed  to  apply  for  leave  to  amend  his 
rsturn,  on  giving  notice  of  the  application, 
4ce.,  to  the  attorney  of  the  plaintiff  in  error. 
StmMon  V.  Ctirfer,  5  J.  R.  350. 

33.  If  there  has  been  a  former  trial  for  the 
same  cause  of  action,  the  justice  vriil  be  order- 
ed to  amend  his  return,  by  setting  forth  the 
testimony  in  it  Fetter  v.  Xfidlmei-,  2  C.  R. 
961 

*34.  If  a  justice  has  given  a  eer- 
[HAK  ]    tiiene  of  certain  prooMdinga  in  a 
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cause  before  him,  and  afterwards,  in  an  affi- 
davit, states  the  fhets  differently,  and  explain 
the  reason  of  the  mistake  m  his  certifi- 
cate, he  will  not  he  ordered  to  amend  the 
return  to  a  cerUorari  in  conformity  to  it,  and 
contrary  to  his  affidavit  Keder  v.  Adtau,  3 
C.R.84. 

35.  Whero  a  justiee  has  retmmed  precisely 
and  specifically  as  to  all  the  facts  stated  in  the 
affidavit,  the  Court  will  not  direct  him  to 
amend  his  return  on  supplementary  affidavits. 
Butier  V.  APhittfrtj  2  J.  R.  182l 

36.  The  jusace  may  be  required  to  explain 
the  evidence  given  in  the  cause.  Wiutm  r. 
JFVnner,  3  J.  R.  439.  DuHtee  ▼.  Braekett,  1 
C.  R.  501. 

37.  After  joinder  in  error,  the  defendant 
will  be  allowed  to  amend  a  clerical  mistake, 
the  joinder  appearing  to  have  been  served  ia 
order  to  prevent  a  deraull  being  entered  against 
him  for  want  of  having  served  the  plaintiff 
with  an  order  to  stay  proceedings.  Moon  v. 
JSoeofiy  3  C.  R.  o3t 

38.  Amending  a  return  after  the  Couit  have 
given  their  opinion  against  it,  must  be  on  pay- 
ment of  costs  by  the  defendant ;  that  is,  of  the 
coats  on  the  general  assignment  of  errors, 
and  of  the  subsequent  costs  down  to  the 
giving  of  the  opinion.  WUber  v.  Dn,  2 
C.  R.  375. 

39»  But  the  plaintiff  cannot  more  for  the  jm- 
tice  to  amend  lus  return,  after  be  bhs  nodcsd 
the  cause  for  argument  Knapp  v.  OwkrMki 
2  C.  R.  38a 

40.  And,  after  an  assignment  <^  errors,  it  is 
too  late  for  the  plaintiff  to  move  to  amend  tbe 
return ;  he  ought  to  have  applied  to  a  judge 
fur  an  enlargement  of  the  rule.  Aw  v. 
Sprague,lJ.K.4SQ. 

V.  (a)  When  Qie  judgment  hetow  teUt  he  ft- 
veratd;  (b)  What  may  he  wteindedfnm  <Ae 
return  in  suppoH  of  the  judfrment;  (c|  Whd 
parte  of  a  return  may  be  aisregurdea  hy  (U 
CourL 

(a)  When  the  judgment  hetowmU  he  reverted, 

41.  The  verdict  of  a  jury  in  the  Court  be- 
low, does  not  conclude  the  Supreme  Court 
as  to  the  fiicts.  McoU  v.  Dwdap^  2  J.  R> 
195. 

42.  So,  if  it  clearly  appear^  firom  the  evi- 
dence returned  to  the  eerhoron,  that  the  plaio- 
tifPs  demand  was  illegal,  or  that  he  had  no 
ri|^ht  to  recover,  the  judgment  will  be  set 
aside,  notwithstanding  a  verdict  for  the  plain- 
tiff. McoU  V.  Z>im/en>,  2  J.  R.  195.  &  P. 
BSdder  v.  Toumeend^  3  J.  R.  435. 

43.  So,  if  part  of  tbe  plamtiff^  demand, 
by  his  own  showing,  is  illegal  and  be  lias 
recoverod  for  the  whole  ;  for  the  Su- 
preme Court  cannot  intend  that  tbe  legal 
charges  were  rejected.  Ehd  v.  SadA^  3 
C.  R.  187. 

44.  But  if  the  evidence  below  be  not  stated 
in  tbe  return,  the  Court  above  ivill  intend  that 
it  was  sufficient  to  support  the  declaration. 
SSdder  ▼.  TWnsend,  3  J.  R.  4a\ 

45.  If  the  declaration  states  one  eauss  oi 
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19.  1  N.  R.  L.  397.)  bis  judg- 
ivened.    Low  v.  i^tec,  8  J.  K. 


[*153]  action,  and  the  plaintiflTs  *evi- 
dence  relates  to  a  totally  diflTerent 
canaef  a  judgment  rendered  for  the  plaintiff 
will  be  revened.  Ddamater  v.  Borland,  1  C. 
R.59a 

46.  Where  some  eridence  has  been  offered 
to  the  justice,  the  Court  will  not  reverse  his 
judgment,  merely  because  it  was  too  light  or 
insufficient  to  support  a  judgmenL  Fisher  v. 
OkoMiOer,  1  J.  R.  505. 

47.  I^  on  the  return  of  the  certwrarij  the 
evidence  does  not  appear  sufficient  to  support 
the  action,  the  judgment  will  be  revezsed. 
Dw^e  V.  Cwtdington,  3  J.  R.  14a 

4d.  In  an  action  for  a  penalty  before  a  jiis- 
tiee,  where  a  verdict  is  found,  and  judgment 
given  for  the  defendant,  the  Court  will  not  re- 
verse the  judgment,  because  the  verdict  was 
clearly  againat  evidence,  there  being  no  irregu- 
iarity  alleged.  Covtfort  v.  T^ompMrn,  10  J.  R. 
101. 

49.  On  the  return  to  a  eerHorarif  the  Court 
will  not  admit  tlie  objection  that  the  justice 
waa  a  priest  or  minister  of  the  gospel,  and  that 
the  proceedings  were,  therefore,  coram  nonju- 
Setj  but  frill  presume  that  the  justice  acted 
under  a  regular  commission.  M^hMry  v.  Tan- 
acr,  9  J.  R,  135. 

50.  If  the  justice,  after  a  suit  is  commenced, 
move  into  a  part  of  a  house  in  which  a  tavern 
■i  kept,  and  mere  try  the  cause,  while  the  tav- 
ern is  kept  in  the  otner  part  of  tbehoiise,  (See 
nesa.  36.  c.  5a  s. 
ment  vnll  be  reveised. 
409. 

51.  The  judgment  of  a  justice  will  not  be 
leversed,  because  the  justice  had  previoualv 
g»prcascd  an  opinion  in  the  cause.  ATDawm 
V  For  HeiMcn,  12  J.  R.  356. 

53.  If  a  justice  mislead  a  defendant,  by  in- 
ibmunff  him  that  the  cause  was  discontinued, 
aiid,  a&rwards,  gives  judgment  against  him, 
in  his  absence,  the  judgment  will  bd  reveised. 
TyUr  V.  OfaMy,  12  J.  R.  37& 

53.  If  an  iropro])er  question  has  been  put 
to  a  witnesi^  and  answered,  but  which  is  iro- 
mediatelT  corrected  by  the  justice,  the  judg- 
ment wiO  not  be  reversed  on  that  account 
Shmm  v.  CmmO,  12  J.  R.  384, 

54.  A  justice's  refusal  to  endorse  the  defend- 
ant's exemption  from  imprisonment,  upon  an 
eze(;ut]on,  is  no  ground  for  reversing  the  judg- 
menL   ^pt^vrd  V.  Griffen,  13  J.  R.  328. 

55.  Where  it  is  stated  in  a  return,  that  the 
eaoae  was  tried  under  an  act  relative  to  Jus- 
tices' Courts,  which  bad  been  repealed ;  the 
mistake  in  wrong  entitling  the  act  or  oroceed- 
ings,  does  not  a&ct  the  jurisdiction  or  the  jus- 
tice. CkB^mm  V.  £bj&,  13  J.  R.  80.  Per 
Siptwur^  J. 

56L  A  judgment  of  a  Justice's  Court  will  not 
be  leveised,  where  it  appears  that  the  ccrfiorari 
vras  brought  merely  for  the  purpose  of  throw- 
ing coats  on  the  defendant  in  error.  PotUr  v. 
SmmA,  14  J.  R.  444. 

57.  As  where,  to  an  assignment  of  errors  on 
a  eeriiarari,  the  def<*ndant  pleaded  an  award, 
aabsequent  to  the  rendition  of  judgment,  with 
atiifrctioB  of  the  damages  and  costs,  to  which 


the  plaintiff  in  error  demurred ;  lidd,  that  the 
defendant  in  error  was  entitled  to  judgment  on 
the  demurrer;  for,  if  the  judgment  below 
should  be  reversed,  he  could  not  recover  back 
what  he  had  paid  in  satisfaction, 
and,  therefore,  *the  only  object  [  *154  ] 
could  be  to  subject  the  defendant 
in  error  to  costs.    Ibid,     * 

58.  In  matters  of  tor^  the  Court  does  not  in- 
terfere to  reverse  a  judgment,  on  the  sround 
of  excessive  damages.  Harvey  v.  BxaitU,  15 
J.  R.  87. 

59.  In  reviewing  the  proceedings  of  justices' 
Courts,  the  Supreme  Court  is  not  regulated  by 
the  rules  apnlicable  to  writs  of  error.    Ilid, 

60.  A  juagment  of  a  justice  will  not  be  r^ 
yersed,  merely  on  the  fptiund,  that  the  process 
was  in  one  form  of  action,  and  the  declaration 
in  another,  though  the  objection  was  made  to 
the  variance  at  the  time,  and  overruled  by  the 
justice.    Bowen  v.  Feme,  16  J.  R.  161. 

61.  In  an  action  of  trespass  in  a  JusticeVi 
Court,  where  there  is  a  verdict  and  judgment 
for  the  defendant,  the  Supreme  Court  will  not 
reverse  the  judgment  on  a  eetHorari,  brought 
merely  because  the  verdict  was  against  evi-* 
dence,  if  it  appears  that  the  injury  was  divial, 
and  the  plainuff  entitled  to  nominal  damages 
only,  and  the  suit  is  merely  for  costs.  Cady 
V.  FdrckOd,  18  J.  R.  129. 

See  furAer,  CouaTS  of  Justices  or  tbx 
Peace. 

(b)  fflud  may  be  iniended  from  Uie  reium  in 
support  (^  ihejudgwient^ 

68.  On  a  plea  of  payment,  the  iurv  found  a 
verdict  of  eight  cents  for  the  defendant ;  and 
the  Supreme  Court,  to  support  the  verdict,  in- 
tended a  set-off.  Coma  v.  Pen/kid,  cited  2  C. 
R.138. 

63.  If  necessary  to  support  the  judgment, 
the  Court  will  intend  that  the  promise,  on 
which  the  suit  below  was  brought,  was  an  ex- 
press promise  in  writing,  no  fact  appearing  to 
the  contrary.     HoOy  v.  RaOibone,  o  J.  R.  148. 

64.  Where  the  testimony  is  submitted  to  the 
jury  without  objection,  every  inference  that 
could  be  drawn  from  the  evidence,  will  bb 
presumed  to  -have  been  drawn ;  and  eveiy 
reasonable  intendment  will  be  made  in  sup- 

Sort  of  the  verdict   Mendtrbaek  v.  Hopkinij  8 
.R.436. 

65.  So,  a  previous  request,  by  the  defend- 
ant, may  bo  intended  in  support  of  the  verdict. 
Ibid. 

66.  Where  a  justice  returned  to  a  certiorari 
that,  being  eonoweed  by  l&f  evidence  addueedj  he 
gave  Jwi^menij  the  Court  intended  that  it  waa 
on  legal  evidence.  WHaon  v.  Fenner,  3  J.  R. 
439. 

67.  Where  it  does  not  appear,  from  the  re- 
turn, that  the  vvhole  merits  of  the  cause  were 
not  before  the  jury,  the  Court  will,  after  ver- 
dict for  the  plaintin^  intend  that  the  defendant 
below  had  failed  in  supporting  his  plea.  KUne 
T.  JHitfle<  3  C.  R.  275. 

66.  Where  it  is  not  stated  in  the  jufldce^re- 
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turn,  that  the  witneaBf»  were  sworn,  but,  both 
{Nuties  being  present,  it  does  not  appear  that 
any  objection  was  made,  the  Court  will  inierid 
that  they  were  sworn,  or  that  theur  testimony 
was  admitted  bv  consent,  without  oath.  Houu 
V,  Imw,  2  J.  Il,'378. 

69.  If  it  appears  from  the  return,  that  the 
jurv  retired,  and  nothing  is  said  about  a  con- 
stable being  sworn  to  attend  tiiem,  the  omis- 
sion is  fatal,  and  cannot  be  supplied  by  in- 
tendment.     Van  Daren  v.  Jfalker, 

[•155]    •2C.  R.37a    Dauv.WUhtr.^d 
R.  134.   S.  P.  BeAman  v.  fVright, 
11  J.  R.  442.     Caughnd  t.  Etutenbrook,  11  J. 
R.532. 

70.  Joininff  issue,  or  awarding  a  ventre,  can- 
not be  intended.  Fan  Daren  v.  Walker.  2  C. 
R.  373.  Bui  9U  JFright  v.  JhUhontL  cited  2  C. 
R.13a 

71.  Where  the  whole  evidence  is  not  re- 
turned by  the  justice,  before  whom  a  judgment 
had  been  obtained,  on  a  promissoiy  note, 
which  the  defendant  alleged  was  not  for  a  good 
consideration,  and  the  canse  was  fairly  sub- 
mitted to  the  jury,  who  found  for  the  pfaintiff, 

•the  Court  will  not  reverse  the  judgment, 
though,  from  the  evidence  returned,  there  is 
some  reason  to  believe  that  a  lar^r  sum  was 
included  in  the  note,  which  was  eiven  for  fees 
and  services  of  a  deputy  sheriff^  than  was  war- 
ranted by  law.      froodin  y.  mqfut,  12  J.  R. 

72.  On  die  return  of  a  eeifioroK,  the  error 
complained  of  ought  to  appear  affirmatively, 
otherwise  the  judgment  or  the  justice  will  be 
presumed  to  be  correct  CUmenis  v.  Bet^a- 
mu^  12  J.  IL  299. 

73L  If  the  return  be  imperfect,  or  defective, 
the  plaintiff  in  error  ought  to  procure  a  further 
return.    Ibid, 

74.  Where  improper  evidence  has  been  ad- 
mitted in  a  Justice^s  Court,  without  being  ex- 
cepted to  at  the  time^  it  cannot,  afterwards^  on 
the  return  to  the  ecrfiomn,  be  made  the  ground 
of  objection  or  reversal  Fan  SUJder  v.  Jaeobg. 
14  J.  R.  434. 

75.  If  the  parties  in  a  Justice's  Court  agree 
to  try  the  cause  on  its  merits,  this  ddes  not  pre- 
clude the  defendant,  who  was  sued  for  a  debt 
contracted  by  his  wife  before  marriage,  from 
objecting,  on  the  return  to  a  eerliorari^  to  the 
non-joinder  of  his  wife,  though  he  did  not 
make  the  objection  in  the  Court  below,  nor 
did  iie  waive  it ;  such  a^jreement  applies  to 
.technical  and  formal  obiectiona.  uage  v. 
JSeed,  15  J.  R.  40a 

(r.>  Whai  parti  qf  a  refum  mojf  he  dUregarded 

byihe  Court 

76.  The  Court,  on  the  return  to  a  eertiorariy 
will  take  notice  of  such  facts  onlv  as  the  jus- 
tice certifies  from  his  own  knowledge,  not  such 
as  be  derives  from  the  information  of  others. 
MMdjf  V.  London^  2  J.  R.  19a 

77.  If  the  justice,  in  his  return,  go  out  of 
the  case,  as  by  slating  matters  which  arose  in 
■ome   other  cause,  the  Court  will  disregard 

..lliemy  and  take  notice  only  of  what  he  was  re- 
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quired,  hy  the  eerfiorarif  to  retorn.    Men  t. 
Horion,  7  J.  R.  23. 

78.  The  misrecital,  in  the  return  to  a  eertio- 
rari,  of  the  titie  of  the  act  for  the  recovery  of 
debts  to  the  value  of  25  dollars,  will  be  difire- 
garded.    Ihrrington  v.  Paync^  15  J.  R.  431. 

Further,  and  more  particularly,  as  to  the 
errors  for  which  a  judgment  will  be  re- 
versed.     Su  Courts  of  Justices  of  tbs 

PfiACE. 
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79.  Costs  are  to  be  taxed  for  a  general 
signment  of  errors  only.     WUber  v.  Pay,  2  C. 
R.  375. .  Reg.  Gen.  /V6. 1805. 2  C.  R.  Sb7. 

80.  The  costs  on  a  eertiarart  refer  back  to 
the  original  judgment  Beynoldt  v.  Lammimd^ 
3  J.  R.  540. 

81.  So,  where  a  person,  in  the  Court  below, 
obtained  a  judgment  for  11  dollars,  and  enlist- 
ed in  the  army  of  the  United  States^  and  the 
judgment  was  aflerwards  reversed,  with  costa^ 
amounting  to  more  than  20  dollars,  the  Court 
refused  to  dischai^  the  defendant  in  ermr 
from  an  execution,  issued  on  the  jodgmeiu  of 
reversal.    Ihid. 

82.  When,  on  a  cerUorari,  the  judgment  is 
affirmed  in  part,  and  reversed  in  part,  costs 
in  error  wiU  not  be  allowed  on  either  aide. 
fFtUiams  v.  Sherman,  15  J.  R.  195* 

Su   Coi^RTS  OF  JUSTJCXS  OF  TBS  PeaCB. 
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CHAMPERTY  AND  MAINTEN- 

ANCE. 

I.    CAdS^MITO. 

II.  Maintenanee. 
III.  Buying  a  pretended  tiUe, 


I.  Champer^ 

m 

1.  The  purchase  of  land  during  tlie  pen- 
'  dency  of  a  suit  conceminff  it,  if  made  with  a 

knowledge  of  the  suit,  ana  not  in  consumma- 
tion of  a  previous  bargain,  is  champerty,  (Seas. 
24.  c.  87.  s.  ].  1  N.  R.  L.  172.)  and  th^pur- 
chaae  is  void.  JaekMon,  ex  dem.  Bryank^  \. 
Kdchm,  8  J.  R.  479. 

2.  And,  U  eeems^  that  it  would  be  void,  ^veo 
if  the  purchaser  were  ignorant  of  the  lis  jwm- 
dent.    Ibid, 

3.  H.  T.,  who  claimed  land  as  heir  at  law  of 
his  father,  and  who  was  shout  to  commence 
suits  to  recover  the  possession  of  it,  entered 
into  an  agreement  with  the  plaintiff;  his 
brother-in-nw,  by  which  he  covenanted,  in 
consideration  of  the  premiseB,  &c  to  convey 
to  the  plaintiff  the  one  fourth  part  of  the  prop- 
erty which  should  bo  recovered;  ana  the 
plaintiff  in  consideration  of  such  covenant, 
&c.  promised  H.  T.  to  pay,  bear,  and  sustain, 
one  naif  of  all  the  expenses  wfaoch  might  o^ 
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cur  in  the  iirosecution  of  the  intended  suits, 
&c.;  hdd,  that  this  agreement  was  illegal  and 
voui,  under  the  first  section  of  the  statute  to 
punish  champerty  and  maintenance.  2%alimer 
V.  BrinkeHioff,  20  J.  R.  386. 

4.  And  the  illegality  of  this  agreement  is  a 
good  defence  for  the  defendant,  who,  as  the 

attorney  oi  H.  T.,  had  received  a 
[  •IST  ]  large  sum  of  •money,  on  a  com- 
promise of  the  suits  brought  by 
H.  T^  in  an  action  of  a9$ump$ii  against  the 
defendant,  to  recover  one  fourth  of  the  money. 
Ibid. 

5.  To  make  such  an  agreement  iHesal  and 
void  for  ehamptrhfy  it  is  not^  necessary  that  the 
land  should  be  held  adversely.    Ibid, 

IL  Mainienanee. 

6.  An  action  for  maintenance  will  not  lie 
a<raiust  a  person  for  carrying  on  a  suit  in  the 
uanie  of  another,  or  assisting  in  the  prosecu- 
tioti  of  It,  if  he  has  any  legal  or  equitable  in- 
t^rr-st  m  the  land,  or  subject  of  controversy. 
}rickham  V.  Canklm,  8  J.  R.  220. 

7.  Purchasing  a  pretended  title,  and  prose- 
ciiiiiig  a  suit  in  the  name  of  another,  but  for 
tin?  fKuty's  own  benefit,  is  not  an  offence  with- 
in the  9th  section  of  the  act  to  prevent  and 
punish  rhamperty  and  maintenance.    IhitL 

8.  Where  a  person  having  conveyed  land, 
when  an  infan^  and  after  arriving  at  full  age 
conveys  it  to  another,  it  is  not  an  act  of  main- 
tenance, if  the  prior  grantee  was  never  in  pos- 
K»ion.  Jaek9an.ex*dettuBrauionjV,Burekini 
14  J.  R.  124. 

III.  Buying  a  prMended  tUU, 

9.  Buying  and  selling  lands  out  of  the  pos- 
session of  tiie  vendor,  and  held  adversely  at, 
(he  dine,  ia  buying  and  selling  a  pretended  title, 
■nri '»  not  a  valid  consideration  for  a  promise. 
nUaker  v.  Cmue,  2  J.  C.  58. 

10.  So,  where  notes  were  given  for  the  pur- 
chase monev,  on  a  contract  for  the  purchase 
and  sale  or  SuMquekannah  lands,  within  the 
jnrisdichon  of  Pennsylvania^  under  the  Cb«- 
nedicut  claim  to  those  lands ;  hddythnt  the  sale 
WM  illegal,  and  the  consideration  void.    Jbid, 

11.  In  the  case  of  a  aale  of  lands,  held  ad- 
v«Tii^ly,  equity  will  not  interfere,  either  to  com- 
|i«-l  the  vendor  to  refund  the  purchase  monev, 
nor  enjoin  him  firom  prosecuting  his  action  for 
it  a^niint  the  vendee ;  but  will  leave  the  parties 
to  pumie  their  remedies,  if  any  they  have,  at 
law.    Woodwnihy.Janes,2J.C.il7. 

12.  Where  the  deed  of  a  grantor  describes, 
fl<nierally,  all  the  right  and  title  to  the  land  in 
&  particular  potent,  without  specifying  the  pre* 
emu  (fuantfty  or  bounds,  and  the  grantor  has  a 
legal  title  to,  and  possession  of  a  purt,  and  a  part 
is  inioccupied,  though  another  part  of  the  same 
pJtem  be  in  the  actual  occupation  of  one  who 


claims  and  holds  adversely  to  the  grantor ;  yet, 
taking  such  a  deed  is  not  maintenance,  espe- 
cially where  the  purchase  was  made  by  the 
bona  fidt  advice  of  counsel ;  and  there  are 
other  circumstances  to  show  that  there  was  no 
intention  to  purchase  a  pretended  title.  Von 
Dyck  V.  Van  Bcuren,  1  J.  R.  345.  ^ 

13.  The  possession  of  Indians^  existing  as 
an  independent  nation,  is  not  such  an  adverse 
possession  as  will  render  alienations 

by  patentees,  *to  whom  their  lands    [  *158  ] 
were  granted  bv  the  stated  void  for 
maintenance.  JackgonjCX  dem.  Klotk,  v.  Hud" 
Mm,  3  J.  R.  375. 

14.  Where  a  person  purchases  land,  know* 
ing,  at  the  time,  that  tlie  same  is  held  adverse- 
ly to  the  person  of  whom  he  purchases,  by 
persons  claiming  by  deed,  he  is  liable  to  an 
action  for  the  value  of  the  laud  held  advcrselv, 
and  the  i mpro vemcnts  thereon.  Tult  v.  IhnJa, 
7  J.  R.  251. 

15.  In  an  action  under  the  8th  section  of  the 
act,  the  plaintiff,  in  his  declaration,  need  not 
negative  the  proviso  in  favor  of  persons  in  poe- 
f«essiou  buying  in  pretended  titles.     Tkde  v 
Fonda,  4  J.  R.  304. 

16.  Where  a  person  undertakes  to  sell  land 
which  is  held  adversely  to  him,  it  is  immate- 
rial whether  his  title  or  claim  were  good  or 
bad ;  and  the  parties  to  such  sale  will  l^  equal- 
ly within  the  statute  against  champerty  and 
maintenance.   7bm6  v.  Shenooody  13  J.  R.  289. 

17.  So,  where  a  person  obtained  a  certificate 
fVom  the  surveyor  general  of  the  state,  that 
he  purchased  a  lot  of  land,  and  the  land  waa 
then  sold  under  an  execution  against  him,  and 
he,  aflerwards,  assigned  the  certificate ;  hdd^ 
that  tlie  asengnee  was  liable  to  the  penahy  of 
the  statute.    Ibid, 

18.  The  value  to  be  recovered  in  such  case 
is  not  only  that  of  the  land  actually  occupied 
and  cultivated,  hut  of  the  whole  lot  or  parcel 
which  is  claimed  in  connection  with  it.    Ibid. 

19.  A  person  who  sells  and  conveys  land» 
without  knowing  that  there  is  a  subsisting 
adverse  possession,  is  not  liable  to  the  penalty 
for  selling  a  pretended  title,  under  the  8th  sec- 
tion of  the  act  to  prevent  champerty  and  main- 
tenance.   Hassmfraia  v.  Kelly,  13  J.  R.  466. 

20.  The  seller  of  land  is,  however,  in  the 
first  instance,  to  be  presumed  conversant  of  the 
situation  of  it.    Ibid, 

21.  Where  a  person  enters  upon  new  lands^ 
without  claim,  or  color  of  tide,  and  conveys 
them,  by  deed,  to  a  third  person,  and  the  law- 
ful owner  of  the  land,  not  having  notice  of 
these  fiicts,  aflerwards  sells  and  conveys  the 
same  land,  he  »  not  liable  to  the  penalty  for 
selling  a  pretended  title.    Ibid. 

« 

Su  JwihtTf  tU,  CflAsrcE&T,  Champerty  and 
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United  States. 
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XXIII.  ExecuHon. 
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XXVII.  jF^t^et 
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pus. 

XXX.  Heir. 
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Length  ^TunCj  and 
Possesswn. 
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XL.  Le^a/nf.  ^ 
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Idiots. 
XLIV.  Mortgage, 
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XL VI.  JSToiD  TVial. 
XLVIL  AWfonce. 
XLVIIL  Parent  and 

Child. 
XLIX.  Partition. 
L.  Partnership. 
LI.  Pleadings. 
LI  I.  P/e<^e. 
LI  1 1.  Power. 
LIV.  Practice. 
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Agent. 
LVL    Principal   and 

Surety. 
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JSToU. 
LVIII.  Quo  Warranto. 
LIX.  liecewer. 
LX.  Release. 
LXI.  i&rw«  AKtcu. 
LXII.  Sef-o/. 
LXIIL  5%mf. 
LXIV.     Shtjpw,     aiu2 

Skip  Oumers. 
LXV.  StoftitM. 
LXVI.  Steam  Boats. 
LXVII.  5iiA«eitii<«m. 
LXVIU.  Surrogates. 
LXIX.     TVnofii     tn 
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Curtesy. 
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LXXIIL      Turnpike 

Companies. 
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I  •160  ]       M.  Accoujrr. 

A.  Jnufhat  eases,  and  against  vJu)mf  account  lies, 

B.  (a)  ^Aen  on  a<;eoufit  if  eoncdmve ;  (b)  anif 

when  it  wHl  he  opened. 

C.  What  is  a  good  bar  to  an  account ;  length 

qf  lime. 

D.  Manner  of  accounting;  how  charged  and 

dischaged;  and  what  allowances  shall 
he  made  to  the  party. 

(A)  In  toAof  eases,  and  against  whom,  account  lies. 

1.  Chancery  exercises  a  conciirreDt  jtiriadic- 
tion  with  Couits  of  common  law,  in  all  mat- 
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ten  of  account  JauBow  t.  Simond,  3  C.  C 
£.  1.  38.  52.  Post  y.  KimbeHy,  9  J.  R.  47a 
493.    Duncan  v.  Lyon,  3  J.  C.  R.  351.  d6L 

2.  The  ground  on  which  this  jurisdicioii 
was  originally  assumed,  was,  that  though  the 
party  had  a  legal  title,  vet  the^  remedy  at  law 
was  doubtful  or  incomplote.  Ludlow  ▼.  Simond, 
2  C.  C.  £.  1.  39.  53.  Mathbone  v.  Warren,  10 
J.  R.  587. 595,  500. 

8.  The  remedy  at  law  by  an  action  of  ac- 
count, which  gave  the  party  the  same  reGef,by 
a  judgment  to  account  before  auditors,  seems 
to  have  fallen  into  disuse,  without  any  good 
reason.   Dimean  v.  X^on,  3  J.  C.  R.  351. 361. 

4.  Chancery,  having  acquired  cognizance 
of  a  suit,  for  the  purpose  of  discoveiy  or  injunc- 
tion, will,  in  most  cases  of  accoimt,  whenever 
it  is  in  full  possession  of  the  merits,  and  has 
sufficient  materials  before  it,  retain  the  suit,  in 
order  to  do  complete  justice  between  the  par> 
ties.  Armstrong  v.  Gilchrist,  2  J.  C.  424.  431. 
Bathbone  v.  Wcaren,  10  J.  R.  587.  596. 

5.  The  plaintiff  may  come  into  Chanceiy, 
not  only  to  compel  the  defendant  to  account, 
but  to  nave  his  account  allowed.  Ludlow  v. 
Simond,  2  C.  C.  £.  1. 39.  52, 5a 

6.  To  sustain  a  bill  for  an  accoimt,  thrxe 
must  be  mutual  demands,  not  a  single  matter ; 
a  series  of  transactions  on  one  side,  and  of  pay- 
ments on  the  other,  not  a  single  payment  or 
matter  that  can  be  set  ^  at  law.  Porter  v. 
I^^encer,  2  J.  C.  R.  1C9. 

7.  A.  and  B.  carried  on  trade  as  partnen^ 
with  tlie  funds  of  A.,  in  the  name  of  H,  who, 
without  any  dissolution  of  the  co-partuership, 
or  rendering  any  account  to  A.,  afierwanls, 
without  the  consent  of  A.,  entered  into  part- 
nership with  C,  and  carried  into  the  new  con- 
cern aU  the  funds  of  the  fbnner  partnersliin. 
A.,  on  the  death  of  B.,  filed  a  bill  against  B.^ 
administrators,  and  C,  his  surviving  partner, 
for  discovery  and  account ;  held,  that  A.  was  en- 
titled to  an  account  iVom  C.  of  the  transactions 
and  profits  of  the  partnership  between  faim 
and  D.,  and  of  the  i^ersonal  estate  of  the  intestate 
in  his  hands.  Long-  v.  Mqjestre,  1  J.  C.  R.  305. 

8.  Rent  may  be  recovered  in  equity,  where 
the  remedy  has  become  difiicuk  or  doubtful  at 
law,  or  where  there  is  a  perplexity 

or  uncertainty  *as  to  the  title,  or    [  *1B1  ] 
the  extent  of  the  tenant's  responsi- 
bility.  Livingston  v.  Lioingston,  4  J.  C.  R.  287. 

9.  But  it  seemSt  that  if  the  defendant,  the 
bill  being  for  a  disco verv,  and  an  account  of 
rents,  &e.,  had  demurred  to  that  part  of  the 
bill  which  sought  relief^  the  plaintifi^  after  ob- 
taining the  discovery  sought  for,  would  have 
been  sent  to  law  for  his  yemedy.    Ibid. 

10.  An  assignee  of  an  executor,  or  of  the 
administrator  of  an  executor,  cannot  be  called 
to  an  account  by  legatees,  where  there  is  no 
fraud  or  collusion,  even  though  the  assets  could 
be  trace<l  and  identified.  JRayner  v.  PearsaH, 
3J.C.R.578. 

11.  The  assignees  of  a  bankrupt  partner, 
under  a  separate  commission,  are  tenants  in 
common  with  the  solvent  partner ;  and,  having 
got  possesftion  of  the  parniership  funds,  the 
solvent  partner  cannot  call  them  out  of  their 
hands,  or  compel  them,  or  the  partnenhip 
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del)tora  who  have  settled  with  them,  to  ac- 
fount  Mvara^  v.  Murray,  5  J.  C.R.  60.  [See 
Ba5krupt.    Partnership.] 

12.  Where  an  a^nt  has  duly  and  fiiirly  ac- 
couoted  with  his  immediate  and  authorized 
priDcipal,  he  is  not  bound  to  account  over  again 
to  a  penon  beneficially  interested  or  standing  in 
the  relation  of  cestui  que  trust  to  the  principal. 
TripUr  V.  OlcoU,  3  J.  C.  R.  473. 

VS.  ASf  where  F.  made  a  bill  of  sale  of  a  ship 
then  on  her  voyage,  and  of  freight  earned,  to 
L^  which  was  absolute  on  the  face  of  it;  and 
L  sent  to  O.,  the  master  of  che  ship,  a  copy  of 
the  bill  of  sale,  with  a  power  of  attorney,  and 
iosmicuons  as  to  the  disposition  of  the  proper- 
ty, and  O.,  considering  L.  as  the  owner  from 
that  time,  acted  as  his  agent,  and  afterwards 
accouQted  to  him  for  the  proceeds  of  the 
freight,  &o. ;  heU  that  O.  was  not  accountable 
10 1\  as  having  a  resulting  trust,  though  some 
of  the  letters  from  L.  to  O.  incidentally  men- 
tioned that  the  bill  of  sale  was  intended  to  se- 
cure 0.  for  certain  advances  and  responsibili- 
ties ;  thqpe  being  no  fraud  or  collusion  between 
LaodO.    Ibid. 

14.  Where  the  supercargo  and  agent  of  a 
merchant  here,  delivers  goods  to  a  merchant 
abroad  for  sale,  and  the  a^nt  settles  with  the 
nierchaot  abroad,  accordmg  to  the  account 
Btated  by  him,  with  full  knowledge  of  all  the 
iacts,  without  any  fraud  or  imposition,  the  prin- 
cipal here  is  bound  by  the  act  of  his  agent,  and 
is  concluded  from  any  further  claims  against 
the  merchant  abroad,  especially  after  having 
kept  the  account  for  several  years,  without 
nuikiug  any  objections  to  it   Murray  v.  ToUmdy 

B.  (a)  When  an  account  ishdd  conclusive  ;  and, 
(b)  IFken  U  ufQl  he  opened, 

(a)  When  an  account  is  hdd  eonclusivt, 

15.  After  judgment  and  execution,  and  sale 
nnder  a  mortgage,  the  account  will  not  be 
0{)eDed,  though  there  appear  to  have  lieen  some 
irr(i<nilarity  in  it.    Bloodgood  v.  Zeily,  2  C.  C. 

Id.  A  defendant  is  not  entitled  to  open  an 

account,  unless  a  sufticient  ^fbunda- 

[  *162  ]   tion  has  been  laid  in  the  answer  for 

that  purpose.    Slee  v.  Bloom,  on 

appeal,  20  J.  R.  669.    &  C.  5  J.  C.  R.  366. 

(b)  When  an  account  wiU  he  opened. 

17.  Where  a  merchant,  in  embarrassed  cir- 
curastancea,  borrowed  money,  at  different 
timefl,  of  his  confidential  clerk,  who  took  yari- 
ons  bonds  and  securities  for  such  loans,  and 
for  which,  by  agreement,  he  was  to  be  allowed 
usurious  interest,  including  a  period  of  ten 
years,  and  the  parties  from  time  to  time  came 
to  a  settlement  of  their  accounts,  and  the  mer- 
chant fave  his  bond,  and  further  securities,  for 
the  balance  of  the  principal  and  interest  due 
00  such  settlement,  the  Court  ordered  all  the 
bonds,  obligations,  and  settlements,  to  be  set 
jaide,  and  the  accounts  at  large  to  be  opened 
between  the  parties  from  the  commencement 
w  their  transactions ;  there  being  not  only  evi- 
Ofijce  of  mistatos  and  omissions  in  their  ac- 
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counts,  but  of  oppression,  imposition,  and  un- 
due advantage  taken  of  the  necessities  of  the 
principal.  Barrow  v.  Bhindander,  1  J.  C.  R. 
550. 

18.  Where  the  administrator  of  an  executor, 
in  his  answer  to  a  bill,  filed  by  the  representa- 
tives and  legatees  of  the  testator,  for  an  account, 
&C.,  sets  forth  an  account,  and  avers  that  he 
has  fully  administered,  &.c,,  and  has  distributed 
the  surplus,  l)eing  a  trifling  sum,  the  Court  will 
not  order  a  reference  to  a  master  for  a  further 
account,  especially  after  a  lapse  of  twelve 
years.    Rayner  v.  PearsaU,  3  J.  C.  R.  578. 

19.  Where  the  charges  in  the  bill  are  spe- 
cific, setting  forth  the  items  of  the  account, 
with  their  dates,  on  an  order  of  reference  for 
an  account,  the  inquiry  is  not  to  be  opened  be- 
vond  the  special  matter  charged ;  although  the 
bill  may  contain  a  general  charge,  at  the  con- 
clusion, and  a  praver  for  a  fbil  account  con- 
cerning the  premises.  Consequa  v.  Fanning^ 
3  J.  C.  R.  587.    &  C.  on  appeal,  17  J.  R.  511 

20.  If  a  merchant  abroad  sends  goods  to  a 
merchant  here,  by  his  order,  or  by  that  of  his 
agent,  which  are  received  with  the  invoice, 
and  accepted  without  obiection,  he  cannot,  af 
terwards,  object  that  the  goods  were  over 
charged  in  price.    Ibid, 

21.  Where  a  consignee  of  goods  sells  somn 
of  them  on  credit,  and  settles  with  the  con 
signer,  and  pays  him  the  full  amount,  he  can- 
not afterwards  claim  to  be  reimbursed  for  any 
part,  on  the  ground  of  a  bad  debt  in  the  sale, 
there  being  no  firaud  or  mistake  in  the  settle- 
menL    IhuL 

22.  Where  a  balance  of  an  account  is  paid 
without  any  charge  of  interest,  interest  cannot 
be  aflerwards  demanded.    Ibid, 

[See  Merest,    Ihreign  LcnosJ] 

C.  What  is  a  good  bar  to  an  account ;  length  of 

time, 

23.  The  Court  is  unwilling  to  decree  an  ac- 
count, when  the  transactions  *have 

become  obscure  and  entangled  by     [*168] 
delay  and  time.  Rayner  v.  Pearsall, 
3  J.  C.  R.  578. 

24.  There  is,  however,  no  precise  and  defi- 
nite rule  on  this  subject,  but  each  case  must 
depend  on  the  exercise  of  a  sound  discretion 
ujjon  the  circumstances.    Ibid. 

25.  Where,  on  a  bill  filed  against  the  admin- 
istrator of  an  executor  for  an  account,  it  ap- 
peared diat  he  had  fully  administered  all  the 
assets  which  had  come  to  his  hands,  and  dis- 
tributed the  surplus,  and  twdve  years  had 
elapsed,  the  Court  refused  an  order  of  refer- 
ence for  an  account.    Ibid, 

26.  Length  of  time  is  a  good  bar  to  an  ac- 
count between  the  representatives  of  deceascMl 
partners.  Ray  v.  Bogart,  on  appeal,  2  J.  C. 
432. 

27.  A  bill,  filed  in  1809,  for  an  account,  as  to 
transactions  before,  and  at  the  commencement 
of  the  revolutionary  war,  was  dismissed,  on 
the  ground  of  the  staleness  ot  the  demand ; 
twenhf-six  years  having  elapsed  from  the  end 
of  the  war  before  the  bill  was  filed,  and  no 
cause  shown  for  the  delay,  and  especially 
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■gaiDflt  execiitora,  who  had  no  knowledge  of 
the  oriffioal  tnnsBCtioDs.    EUison  t.  Moffat  1 

38.  If  a  merchant  receivee  a  slated  aceawU 
from  abroad,  and  keepe  it  by  him  for  any 
len^h  of  time,  e.  g,  for  two  years,  without  ob- 
jection, he  18  bound  by  it,  and  equity  will  not 
decree  an  account  to  be  taken  anerwards. 
MurravY.  Toland,  3  J.  C.  R.  5G9. 575. 

29.  Where  an  affent  has  aufleredf&trfyyeam, 
after  his  agency  had  ceased,  (though  he  had 
8ubBei|uent  transactions  with  his  principal,) 
and  sixteen  years  before  the  death  of  his  prin- 
cipal^ to  elapse,  without  rendering  any  account, 
or  filmg  a  bill ;  hdd^  that  the  lapse  of  time  was 
a  bar  to  the  admission  of  his  demand.  Mooen 
T.  mUe,  6  J.  C.  R.  360. 

[Su/wikar^  LinUiatUmi,  Lachu^  Ltngtk  of 
T6n€  and  PouestiofL] 

D.  Of  (he  manmr  f^  aeeotudintt ;  how  chargtd 
and  diidutrged;  and  what  auowanets  wmht 
made  to  the  party, 

80.  Where  the  defendant  received  from  the 
plaintiff  the  note  of  L.  to  collect,  and  L.  beinff 
reputed  insolvent,  and  having  absconded,  and 
ajierson  in  his  behalf  offering  to  pay  two  thirds 
or  the  debt,  which  proposal  was  known  to  the 
plaintiff,  who  made  no  objecdon,  and  the  de- 
rendant  received  the  two  thirds  of  the  debt,  and 
gave  up  the  note ;  held,  that  the  defendant 
was  not  responsible  for  more  than  he  actually 
received ;  the  silence  of  the  plaintiff  amounting 
to  an  assent  to  the  settlement,  and  being  equiv- 
alent to  a  ratification  of  it.  Armstrong  v.  GU" 
Christ,  on  appeal,  2  J.  C.  424. 

31.  Where  an  executor  was  robbed  of  the 
money  of  his  testator,  and,  afterwards,  died  ; 
his  administrator  was  allowed  to  avail  himself 
of  the  fact,  in  his  discharge,  on  a  bill  filed 
against  him  by  the  heirs  of  the  testator,  for  an 
account.  ISirman  v.  Coe,  on  appeal,  1 C.  C.  E.  96. 
*32.  Where  an  administrator  em- 
[  *164  ]  ployed  the  money  belonging  to  the 
estate  of  the  intestate,  in  trade,  for  his 
own  benefit,  and  refused  to  render  any  account 
of  the  profits,  he  was  charged  compound  itUerest, 
after  a  reasonable  time  for  the  setdement  of 
the  account,  making  annual  rests  in  the  ac- 
count, for  that  purpose.  SchUffelin  v.  Stewart, 
1  J.  C.  R.  620. 

33.  Executors  and  other  trustees,  if  they 
have  made  use  of  the  trust  money,  or  have  been 
negligent  in  not  paying  it  over,  or  in  not.  loan- 
ing or  investing  it,  so  as  to  render  it  productive, 
are  chargeable  with  interest.  Dunscomb  v.. 
DunseomJb,  IJ.  C.  R.  508.  SchUffelin  v.  Stew- 
art, 1  J.  C.  R.  620.  Manning  v.  Manning.  1 
J.C.R.S2Z 

34.  If  one  parmer  withdraws  or  uses  the 
partnerehip  funds  in  his  own  private  trade  and 
speculations,  he  must  account  not  only  for  the 
interest  on  the  moneys  so  withdrawn,  but  for 
theprqfUs  of  the  trade.  Lunch  v.  Stoiighton,  1 
J.  d.  R.  467.  But  unless  he  uses  the  money 
in  trade  so  i»  to  make  a  profit,  he  ischargeable 
with  simple  interest  only ;  otherwise,  with  com- 
pound interest    Stovghion  v.  Lynch,  2  J.  C.  R. 
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35.  In  stating  an  account  between  partBen^ 
the  true  dates,  as  funiished  by  the  oooks  of 
account  themselves,  ought  to  be  assumed.  JM. 

36.  A  party  cannot  surcharge  and  falsify  an 
account,  unless  upon  the  ground  of  mistake  or 
error  distinctly  charsed.    Ihid, 

37.  The  period  of  the  dissolution  of  the  co- 
partnerahip,  is  the  proper  time  to  make  a  rest, 
and  adjust  the  balance  of  the  partnership  ac- 
count ;  and  the  partner  against  whom  the  bal- 
ance is  fbund,  is  chargeable  with  interest  there- 
cm.    Pnd, 

38.  The  correct  and  legal  mode  of  computinff 
interest  on  an  account  between  debtor  and 
creditor,  where  partial  payments  are  made,  is^ 
first,  to  carry  the  payment  to  the  extinguish- 
ment of  the  interest  due,  and  if  such  payment 
exceeds  the  interest  due  at  that  time,  to  deduct 
the  surplus  only  firom  the  principal,  and  com- 
pute interest  on  the  balance,  to  the  next  pay- 
ment. Connecticut  v.  Jaeksim,  1  J.  C  R.  13L 
Stoughhn  V.  Lyndi,^J,  C.  R.  209. 

39.  Compound  interest  is  never  allowed,  ex- 
cept in  special  cases ;  as,  where  there  is  a  set- 
tlement of  the  accounts  between  the  parties^ 
after  interest  has  become  due,  or  there  has 
been  an  agreement  for  that  purpose,  subse- 
quent to  the  original  contract,  or  a  master's  re- 
port computing  the  amount  of  princip^  and 
mterest,  lias  ^en  confirmed.  '  Cofmedieut  v. 
Jackson,  1  J.  €. R.  13.  Barrowv. Bhindander^ 
IJ.  C.  R,  550. 

40.  A.,  in  1789,  advanced  to  B.,  a  merchant, 
a  sum  of  money,  in  consideration  of  which, 
B.  engaged  that  A.  should  be  interested  in 
certain  commercial  adventures  of  B.,  in  pro- 
portion to  the  sum  advanced,  and  promised  to 
render  an  account  to  A.  of  the  proceeds,  and 
pay  him  his  proportion  thereof^  In  S^ptemher, 
1794,  B.  renaered  an  account  to  A.  of^the  ad- 
ventures, and  offered  to  come  to  a  settlement, 
if  A.  would  give  up  the  written  agreement, 
which  A.  refused.  On  a  biU  filed  by  the  ad- 
ministrator of  A.,  in  1799,  against  B.,  for  an 
account ;  hdd,  that  the  defendant  was  answera- 
ble not  only  for  the  principal  of  the  balance 
due  the  intestate  for  his  propor- 
tion of  the  proceeds  *of  the  ad-  [  *165  ] 
ventures,  but  for  inierest  from 
Sepiemhir,  1794^  when  he  rendered  the  accoanL 
lAfnch  V.  De  Viar,  on  appeal,  3  J.  C.  303. 

41.  Hie  plaintiff  imd  defendant  were  joint 
owners  of  a  ship  and  cargo,  on  a  voyage  from 
J^euhYork  to  Batavia,  and  back ;  and  the  de- 
fendant asreed  to  go  out  in  the  ship  as  mper- 
cargo,  and  the  plaintiff  agreed  to  pay  him,  as 
a  conipensation  for  the  performance  of  the  du- 
ties of^  supercargo,  the  sum  of  10,000  dollars, 
**  out  of  the  proceeds  of  any  carffo  the  ship 
may  bring  from  Baiavia,  or  to  deliver  him 
part  of  such  cargo  to  that  amount,  at  the  cur- 
rent market  price,  on  its  arrival  at  ^ew-YorV 
The  ship,  on  her  return  voyage,  put  mto  SL 
^tts,  from  necessity,  and  was  there  con- 
denmed  as  unseaworthy,  and  sold,  with  the 
cargo,  md  the  proceeds  remitted  tnrthe  saper- 
cargo  to  J^ew-Ymk,  On  a  bill  filed  agunst 
^e  defendant  for  an  account,  he  claimed  to 
retain  a  certain  sum  fiir  commissions  and  ser- 
vices, in  the  sale  and  management  of  the  prop- 
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eity ;  it  was  durudy  that  the  defendant  was 
not  eotitled  to  any  altownoce,  on  a  quamium 
menai,  for  bis  services,  merely  on  the  ground 
that  the  eontui|rency  had  never  happened,  on 
wbich  his  specific  compensation  for  the  same 
services  was  to  depend ;  nor  was  he  entitled  to 
any  compensation  for  his  services  at  iSt  KUts^ 
as  he  still  acted  in  the  character  of  a  super- 
cargo, and  the  sales  there  were  substituted  for 
a  sale  in  ,Yew-York^  on  wbich  sale,  by  his 
§|)ecial  agreement,  he  vnm  to  receive  no  com* 
miieioD.    DrtmkUn  v.  IZo&tfison,  1  J.  C.  R.  157. 

42l  Joint  owners  or  partners  are  not  entitled 
to  charge  each  other  for  services  rendered  in 
the  care  and  management  of  the  joint  proper- 
ty, uotess  there  is  a  roecial  agreement  for  that 
purpose.  lUtL  &  P,  Braa^ord  v.  KmbeHy, 
a  J.  C.  R,  431. 

4:1  G.  was  engaged  by  M.  as  supercargo  of 
a  stiif]^  on  a  trading  ^voyasre  from  Aet0-  Ywic  to 
Maktroy  the  Capt  of  uood  Hope^  Madras^ 
aud  CalciUta^  and  thence  back  to  ^eto-  York, 
By  the  written  instructions  to  G.,  wbich  con- 
fiiled  much  to  his  discretion,  he  was  to  re- 
ceive, as  a  compensation  for  transacting  the 
bu^ioesa,  two  cma  a  half  per  cenL  of  the  value 
of  the  property  brought  Lome  for  the  account 
of  >L,  arising  from  the  proceeds  of  the  out- 
ward caqpo,  deducting  duties,  &a,  and  to 
have  his  reasonable  expenses  on  the  voyage 
paid  out  of  the  cargo,  and  to  be  allowed  five 
per  cent  of  the  clear  profits  on  its  termina- 
tion. G.  performed  h»  duty  from  ^ew-York 
to  .Ifa^eira,  and  the  Cape  of  Good  Hopt^  but 
was  taken  sick  at  the  latter  phice,  and  obliged 
to  leave  the  shipL  and  died  on  his  return  home, 
in  another  veasel ;  having  previously  appoint- 
ed, at  the  Capcj  B.  &  B.  his  substitutes,  as 
nipercargoes,  tot  the  remainder  of  the  voyage, 
aj^reeing  to  pay  them  for  their  services  out  of 
bis  commissions.  The  ship  performed  her 
voyage,  and  the  homeward  cargo  was  deliv- 
ered to  M.,  who  cleared  a  considerable  profit 
00  die  voyage.  B.  &  B.  having  fiiitnflilly 
performed  their  dur^  as  supercargoes,  in  the 
place  of  G. ;  hddj  that  the  legal  representa- 
tives of  G.  were  entitled  to  the  full  compensa- 
tioa  stjpuhited,  as  for  the  completion  of  the 
voyage.    Gray  v.  Murray^  3  J.  U.  R.  167. 

44.  Where  several  joint  owners  of  a  cai^o 
appoint  one  of  their  number,  as  their  agent, 
to  receive  and  sell  the  cargo,  and  distribute  the 
pro^^s,  he  is  entitled,  under  such 
[  *  1 66  ]  special  agency,  to  a  commission  *or 
compensation  for  his  services,  as  a 
factor  or  agen^  in  the  same  manner  as  a 
Aranger.   Bradford  v.  MSmbaiiffS  J.  C.R.4S\. 

[Seefwihtr,  as  to  the  course  and  practice 
of  the  Court  of  Chancery  in  taking  an  ac- 
eoant,  PractUty  M.  Rtftrtnct  to  a  Master^  and 
the  case  of /temsen  v.  Rttruen^  2  J.  C.  R.  405.] 


11.  jicnoM 

45.  If  one  person  makes  a  promise  to  an- 
other, for  the  benefit  of  a  third  person,  that 
third  person  may  maintain  an  action  at  law, 
on  the  promise.  Cumberland  v.  Ctnirifigion, 
3 J. CR 229. 254,    7J.C.R.57. 


46.  An  action  of  account  lies  at  law,  by  4>na 
partner  against  another ;  and  there  is  no  good 
reason  why  that  action  is  not  resorted  to  in- 
stead of  a  bill  in  equity.  Zhincan  v.  Lwm^  3 
J.  C.  R.  351. 

47.  An  action  of  covenant  lies  at  law,  by 
one  partner  against  another,  where,  by  the 
contract,  there  is  a  covenant  to  account   Ibid, 

48.  'An  action  of  assumpsit  lies  on  a  promise 
in  writing  by  one  partner,  to  take  part  of  the 
ffoods  bought,  in  which  they  were  to  be  equal- 
ly concerned,  as  to  profit  and  loss.    Ibid, 

49.  An  action  on  the  case  for  a  dtceit  lies 
against  a  person  selling  land,  knowing  that  he 
has  no  valid  title,  althouffli  the  dee4  contains 
no  covenant  as  to  title.  Moberis  v.  Anderson^ 
3J.C.R.371.  375. 

50.  Where  a  father  conveyed  land  to  his 
son,  for  a  nominal  sum,  on  his  covenanting  to 
pay  an  annuity  to  his  mother,  durinff  her 
widowhood ;  held,  afier  the  husband's  Jeath, 
that  the  wife  was  entitled  to  an  action  on  the 
covenant  so  made  for  her  benefit ;  and  that  a 
release  of  the  covenant  to  the  son  from  the 
father,  in  his  life-time,  was  finudulent  and 
void.    Shepard  v.  Skepard,  7  J.  C.  R.  57. 


•in.  AGREEMEJ^rr.      [•167] 

A.  ffkat  is  a  stfficient  eonsideraiion  to  svppori 

an  agreement ;  and  (^  a  faUurt  ^f  eon- 
sideratUnu 

B.  What  agreements  will  be  eiUoreed  in  equity : 

by  umm  to  be  performed;  and  whin  the 
person  or  Ike  estate  is  liable, 

C.  I'erformance  of  an  agreement ;  (a)  HTuU  is 

a  si^flcient  performance  in  whole  or  tn 
|Nirf;  (b)  nhare  a  specific  performance 
will  be  decreed;  (c)  Where  not 

D.  (a)  ffhen  an  agreement  may  be  rescinded; 

and  for  what  cause ;  as  (h)  Mistake^  or 
ignorance  of  (he  law;  (c)  inadequacy  of 
price;  (d)  JrVaud. 

E.  Parol  agreemicnts,  tmthinlhe  statute  of  frauds; 

without  the  statute ;  and  qfthe  effed  of  part 
performance,  and  other  circumstances^  to 
take  the  case  out  of  the  statute. 

A.  What  is  a  syffixient  eonsideraiion  to  s/uppori 
an  agreement;  and  of  a  failure  qf  con* 
sidermon. 

51.  In  regard  to  cliattel  interests,  an  agree- 
ment under  seal  imports  a  consideration  at 
kw.    Bunn  v.  Winthrop,  1J.  C.  R.  329. 

52.  A  voluntary  bond  or  deed  of  a  chattel 
interest,  as  between  the  parties,  will  be  sup- 
ported without  a  consideration.    Rid, 

53.  Provision  for  the  mother  of  a  bastard, 
and  for  her  inftnt,  is  a  sufficient  conaderation 
to  support  a  bond,  or  a  deed  of  personal  chat- 
tels, made  bjr  the  father  of  the  child,  for  that 
purpose.    Jbid, 

54.  A  cestui  que  trust,  though  a  mere  volun- 
teer, and  the  limitation  without  consideration! 
is  entitled  to  the  aid  of  the  Court    Ibid. 

55.  Aliter,  where  the  party  seeks  to  raise  an 
interest  by  way  of  trust,  on  a  covenant  or  ex- 
ecutory agreement.    Ibid, 
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56.  Where  A.  conveyed  land  to  B.  by 
deed,  with  covenants  of  warranty,  and  B.  ex- 
ecuted to  A.  a  bond  and  mortgage  to  secure 
the  payment  of  part  of  the  purchase  money, 
B.  cannot  be  relieved  against  the  mortgage,  on 
the  ground  of  failure  of  consideration,  for 
want  of  title  in  A^  possession  having  been 
taken  by  B.,  under  the  deed,  and  there  being 
no  eviction  at  law,  under  a  paramount  title ; 
and  more  especially,  in  this  case,  where  the 
bond  and  mortgage  having  been  assigned  to 
C^  B.  in  consideration  of  forbearance,  had 
executed  a  new  bond  and  mortgage  to  him, 
for  the  same  premises,  will  rehef  be  denied,  as 
against  an  assignee,  for  a  valuable  considera- 
tion without  notice  of  any  fraud,  or  failure  of 
consideration,  in  the  creation  of  the  original 
debu    Bumpus  v.  Plainer,  1  J.  C.  R.  2ia 

B.  What  agreemtfiU  wiU  be  enforced  in  equUy  ; 
by  whom  to  he  performed;  cmd  when  the 
person  or  the  estate  is  liable, 

57.  Equity   will  not  enforce  a  mere  vol- 

untary defective  agreement,  *not 
[  *168  ]    valid  at  law,  especially  against  a 

legal  claim  for  a  just  debt,  where 
there  is  no  consideration,  accident  or  fraud. 
Mntum  V.  Sofrruyur,  4  J.  C.  R.  497. 

58.  Where  the  administrators  of  a  vendee 
assigned  the  contract  for  the  purchase  of  land 
to  the  defendants,  who  covenanted  to  take  up 
and  cancel  the  contract,  and  to  indemnify  and 
save  them  harmless  from  all  damages,  &c.,  by 
reason  of  the  contract,  &c. ;  held,  that  the  ad- 
ministrators were  entitled  to  a  specific  per- 
formance of  the  covenant,  on  the  part  of  tlie 
defendants,  who  could  not  set  up  a  want  of  per- 
sonal assets  as  an  objection,  in  limine,  to  the 
relief  sought  by  the  vendors.  Champion  v. 
Brown,  6  J.  C.  R.  398. 

59.  But  the  administrators  of  a  vendee  can- 
not assign  a  contract  for  the  purchase  of  land, 
nor  compel  its  performance,  without  the  con- 
sent of  the  heirs.    Ibid, 

60.  The  heirs,  therefore,  of  an  intestate, 
who  had  made  a  contract  for  the  purchase  of 
land,  which  his  administrators  assigned  to  the 
defendants,  are  proper  parties  to  a  bill  filed 
fbr  the  specific  penbrmance  of  the  contract 
Ibid. 

61.  Where  the  assignee  of  a  vendee  takes 
possession  of  the  land,  under  the  contract  of 
sale,  though  the  vendor  cannot  compel  the 
assignee  to  pay  the  purchase  money,  yet  he 
may,  by  virtue  of  his  lien  on  the  land,  call  on 
him  to  pay  the  money,  or  surrender  the  pos- 
session of^it,  or  have  it  sold  for  the  benefit  of 
the  vendor.    Ibid, 

62.  Where  there  is  a  contract  for  the  pur- 
chase of  land,  and  the  vendee  dies,  the  land  in 
equitv  descends  to  his  heirs,  as  real  estate  j 
and  they  may  call  on  the  executors  or  admin- 
istrators to  discbarge  the  contract  out  of  the 
personal  estate  of  the  vendee,  so  as  to  enable 
the  heirs  to  demand  a  conveyance  from  the 
vendor.    Ibid. 

C.  Performance  of  an  agreement ;  (a)  What  is 
a  st^licient  performance  in  whoU  or  in  part : 
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(b)  Where  a  speckle  performance  will  he  de- 
creed; (c)  Where  noL 

(a)  What  is  a  sufficient  performance  in  9ehoU 

or  in  part, 

63.  Where  a  vendor  comes  into  a  Court  of 
Equity  to  compel  a  vendee  to  a  performance, 
if  the  vendor  is  unable  to  make  out  a  title  as 
to  part  of  the  subject  matter  of  the  agree- 
ment, which  was  the  principal  object  of  the 
purchaser,  equity  will  not  compel  the  vendee 
to  perform  the  contractoro  tanto.  Waters  v. 
TVavis,  on  appeal,  9  J.  K.  450. 

64.  But  where  the  vendee  seeks  relief^  the 
Court  will  compel  a  vendor  to  a  specific  per- 
formance of  an  agreement  for  the  sale  of  land, 
as  to  part,  when  ne  has  incapacitated  himself 
from  performing  the  whole.    Ibid, 

65.  Where  land  contracted  to  be  sold,  was 
held  in  common,  and  the  vendor,  after  the 
contract,  divided  with  the  other  tenants  in 
common,  and  executed  a  deed  of  partition,  the 
partition  was  held  to  be  no  obstacle  to  a  de- 
cree of  part  performance,  where  thejparty  was 
capable  of  performing  the  whole.    lind, 

•(b)  Where  a  specific  performance     [  •169] 

wiu  be  decreed, 

6S.  A  bill  for  the  specific  performance  of 
an  agreement,  is  addressed  to  the  sound  judi- 
cial discretion  of  the  Court  of  Chancery,  in  the 
exercise  of  its  extraordinary  jurisdiction.  St, 
John  V.  Benedict,  6  J.  C.  R.  111.  5.  P,  S^ 
mour  V.  Delancey,  6  J.  C.  R.  222. 

67.  Mere  lapse  of  time  is  not,  in  all  cases,  an 
objection  to  decreeing  a  specific  performance 
ofan  agreement  Waters  v.  Thwis,  on  appeal, 
9  J.  It  450. 

68.  As,  where  an  agreement,  for  the  sale  of 
land,  was  suffered  to  remain  unexecuted  for 
fourteen  years,  the  vendee  having  continued  in 
posEiession,  the  Court,  under  the  circumstances 
of  the  case,  decreed  a  specific  performance. 
Ibid, 

69.  The  assignee  of  an  agreement  fbr  the 
sale  of  land,  without  notice,  is  subject  to  all  the 
equity  which  existed  between  the  parties,  and 
can  reouire  a  specific  performance  on  no  other 
terms  than  could  have  been  insisted  on  by  his 
assignor,  the  original  vendee.  Murray  v. 
Gouvemeur,  2  J.  C.  438. 

70.  Where  a  sale  (at  public  auction)  is  bona 
fide,  and  the  title  good,  and  the  quantity  of  land 

the  same,  and  the  description  of  it  substantially 
true,  though  in  a  slight  aegree  defective  or  va- 
riant, a  specific  penbrmance  of  the  contract 
will  be  decreed.  ESng  v.  Bardean,  6  J.  C.  R. 
38. 

71.  As,  where  two  adjoining  lots  of  land 
were  sold  at  auction  together  in  one  parcel,  and 
for  one  price,  and  on  one  of  the  lots  were 
buildings  which  projected  two  feet  on  the 
other  lot ;  hdd^  that  this  was  not  such  a  mate- 
rial defect  in  the  subject,  or  variation  from  the 
terms  of  description  at  the  sale,  as  would  enti 
tie  the  pqrchaser  to  abandon  the  contract 
Ibid, 

72.  But  the  purchaser,  under  the  cirrum- 
stances,  was  held  to  he  entitled  to  compensation 
for  any  diminution  of  value  arising  from  the 
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prnjection  of  the  buiIdiDg,  to  be  deducted  from 
tbeprice.     Ibid. 

73.  Equity  may  decree  a  specific  perform- 
ance of  a  general  covenant  of  indemnity, 
tli(>ug!i  it  sound  onlv  in  damages.  Champion 
T.  Bn>im,6J.  C.  IL308. 

74.  Where  there  was  a  contract  for  the  con- 
reyance  of  a  farm,  parcel  of  a  tract  of  land, 
suiiject  to  a  quit  rent,  which  had  not  been  de- 
manded for  above  60  years,  the  existence  of 
such  encumbrance,  if  any,  was  held  to  be  no 
oltjection  to  a  decree  of  specific  performance. 
Tm  Brotck  v.  Lmngyfon,  IJ.  C.  R.  367. 

(c)  Where  noU 

75.  A  written  agreement  may  be  so  waived 
by  pusroLf  that  the  Court  will  refuse  to  interfere 
to  enforce  it.    Botsford  v.  Burr,  2  J.  C.  R. 

7(k  On  a  contract  for  the  sale  of  land,  the 
poyment  of  the  purchase  monev  by  the  plain- 
titf  was  made  a  condition  preceaent  to  the  con- 
Teyance;  afler  a  default,  tlie  defendant  ac- 
ceftted  part  of  the  purchase  money  ;  but  the 
}>iainti6[^  though  repeatedly  called  upon,  re- 
t»i<fHi  to  pay  the  residue.  The  defendant,  after 
jiving  notice  of  his  intention  to  do  so,  sold  and 
conveyed  the  land  to  another ;  and 
[  *170  ]  the  plaintift^  aflerwards,  *tendered 
the  money  due  on  the  conu'act,  and 
filed  his  bill  lor  a  specific  performance ;  Juld, 
that  a  apeciiic  performance  could  not  lie  de- 
cnwd ;  nor  could  the  bill  be  sustained  for  a 
cnnipensation  in  damages,  but  the  party  was 
l^fc  to  his  remedy  at  law  on  the  covenant 
Hatch  V.  Cobb,  4  J.  C.  R.  559.  S,  P.  KempshaU 
V.  ^SIoiMj,  5  J.  C.  R.  193. 

77.  Even  if  the  defendant  had  not  sold  the 
hnd  to  another,  before  the  plaintiff  filed  his 
bill,  it  aetma^  that  he  would  not,  afler  such  de- 
fault and  delay,  have  been  entitled  to  a  sfiecific 
p^rfomrmace,  as  no  accident,  mistake  or  fraud 
Lid  intervened  to  prevent  a  performance  of 
bl<  part,     ibid, 

7i^,  Bat  if  the  plaintiff  tenders  the  purchase 
money  at  the  day  appointed,  and  demands  a 
conveyance,  which  is  refused,  and  the  defend- 
ant afterwards  sells  to  a  third  person,  with  bo- 
tire  of  the  equitable  title  of  the  plaintiff,  a  spe- 
cific pcribrmance  of  the  contract  will  be  de- 
creed apunst  the  subsequent  purchaser,  who 
H  considered  as  purchasing  subject  to  the 
equity  title  of  the  plaintiff  under  the  agreement. 
n'adsworih  v.  ITendaU,  5  J.  C.  R.  224. 

79.  And,  it  seems,  that  if  tlie  plaintiff  had 
been  in  possession,  under  the  agreement,  that 
would  have  been  constructive  notice  to  the  pur- 
chaser of  his  actual  interest,  or  equitable  title 
under  this  agreement    Ibid 

80.  Where  an  agreement  appears  to  have 
been  made  to  defeat  or  defrauu  a  creditor  of 
the  pfaintift^  or  an  intervening  purchaser  at  a 
aherifTssale,  under  a  judgment  and  execution, 
a  upecifie  performance  of  it  will  not  be  decreed. 
Snimour  v.  Delancey^  6  J.  C.  R.  222. 

81.  An  agreement  must  be  certain,  fair  and 
jitst,  in  all  its  parts ;  otherwise,  a  specific  per- 
formance will  not  be  decreed.    Ibid^ 

^Z.  Where  the  remedy  is  not  mutual,  or  one 
party  only  ia  bound  by  the  agreement,  a  spe- 


cific performance  will  not  be  decreed.  Park- 
hurst  V.  Fan  CorOandt,  1  J.  C.  R.  273.  S.  P. 
Benedict  v.  Lynch,  1  J.  C.  R.  370. 

83.  Inadequacy  of  price,  though  not  so  gross 
as  to  amount  to  fraud,  may  be  a  sufficient 
ground  for  refusing  to  decree  a  specific  per- 
formance of  th  e  contract  Osgood  v.  iVani/in, 
2  J.  C.  R.  1. 

84.  And  though  mere  inadequacy  of  price, 
indefjendent  of  other  circumstances,  is  not  of 
itself  sufficient  to  set  aside  a  transaction,  yet  it 
may  be  sufficient  to  induce  the  Court  to  stay 
the  exercise  of  its  discretionary  power  to  en- 
force the  specific  performance  of  a  private 
agreement  for  the  sale  of  land,  and  to  leave  the 

{)arty  to  seek  his  compensation  in  damages  at 
aw ;  especially,  where  the  inadequacy  of  price 
(being  half  the  value)  Is  so  CTeat  as  to  give  the 
contract  an  appearance  of  unreasonableness, 
inequality  and  hardship.    Ibid, 

85.  Wnere  a  bill,  filed  to  compel  the  per- 
formance of  a  parol  contract  to  compensate  the 
plaintiff  for  the  use  of  his  land,  could  not  be 
sustained,  the  contract  not  being  valid,  by  the 
statute  of  frauds ;  yet  the  Court  retained  the 
bill,  and  awarded  an  issue  of  quantum  dcanmfi- 
eatus,  to  assess  the  damages  sustained  by  tiie 
plaintiff,  by  the  acts  of  the  defendants,  as  the 
plaintiff  had  sustained  an  injury  for  which  he 
ought  to  he  compensated,  and  for  which  he 
had  no  remedy,  or  at  best,  a  doubtful  and  inad- 
equate one,  at  law.  PhxUips  v.  Thompson,  1 
J.  C.  R.  131. 

•86.  So,  where  possession  had  [  •ITl  ] 
been  taken  of  land  under  an  agree- 
ment void  by  the  statute  of  frauds,  and  im- 
provements made,  though  an  execution  of  the 
agreement  will  not  be  decreed  on  the  ground 
otpart  performance,  yet  the  bill  may  be  retain- 
ed for  the  purpose  of  affording  the  party  a 
reasonable  compensation,  for  beneficial  and  last- 
ing improvements.  Parkhurst  v.  Van  Cort- 
landt,  1  J.  C.  R.  27a  But  see  S.  C.  on  appeal, 
14  J.  R.  15.  cwdra,  as  to  decreeing  a  specific 
performance.  The  appellants  had  entered  up- 
on the  land,  under  an  assignment  of  a  license 
given  by  the  respondent,  to  occupy  and  im- 
prove the  land ;  and  they,  afterwaids,  surren- 
dered the  license  to  the  respondent,  and  took  a 
written  memorandum,  authorizing  them  to 
possess  the  land,  and  promising  to  give  them 
the  preference  to  purchase  or  lease  it  It  was 
proved,  that  at  various  times,  the  respondent 
had  encouraged  the  appellants  to  build  and 
make  improvements  on  the  land,  by  assurances 
tliat  no  advantage  should  be  taken  of  their  la- 
bor, and  that,  wlien  his  title  was  perfected  by  a 
partition  of  the  tract,  they  should  have  a  lease 
in  fee,  or  a  deed,  at  the  rate  at  which  wild  lands 
were  selling ;  hdd,  that,  the  appellants  having 
gone  on  the  land  and  made  improvements,  that 
was  a  part  performance  of  the  agreement, 
which  took  it  out  of  the  statute ;  that,  although 
the  m€m4jTandwn  of  the  agreement  was,  in  it- 
self, uncertain,  yet,  as  a  part  performance  was 
made  the  basis  of  the  claim  to  a  specific  per- 
fonnance  of  it,  parol  evidence  might  be  con- 
nected with  the  memorandum,  for  the  pur[>ose 
of  making  otit  the  contract ;  and,  there  bNsing 
satisfactory  evidence  of  an  agreement,  indepen- 
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dently  of  the  raemoniidam,  and  the  conduct 
of  t}ie  respoodent  being  a  fraud  on  the  appel- 
lantRya  specific  performance  was  decreed,  tbid. 

87.  In  the  sale  of  lands,  time  may  make  part 
of  the  essence  of  the  contract;  and  on  demult 
at  the  day,  without  any  just  excuse,  or  any  ac- 
quiescence or  subsequent  waiver  by  the  other 
party,  the  Court  will  not  help  the  party  in  de- 
lault.    Bmtdict  v.  lAftieh,  1  J.  C.  R.  370. 

88.  As,  where  A.,  in  Mardi,  1810,  agreed  to 
purchase  a  farm  of  B.,  and  to  pay  250  dollars 
in  one  year ;  one  third  of  the  residue  of  the 
money  in  one  year  thereafter,  and  the  other 
two  thirds  in  the  two  successive  years;  and  on 
the  payment  being  made,  B.  agreed  to  give  a 
deed ;  and  if  A.  failed  in  the  payments,  or 
either  of  them,  the  agreement  was  to  be  void ; 
and  A.  entered  into  jiossession  of  the  land,  un- 
der tlie  agreement,  and  made  improvements, 
but  made  no  payments ;  and  B.,  in  1813,  about 
two  years  after  the  first  default,  supposing  the 
agreement  void  or  abandoned,  sold  the  fiirm  to 
a  third  person;  and  A.,  in  1814,  tendered  the 
whole  of  the  purchase  money,  and  filed  a  bill 
for  the  specific  performance  of  the  agreement ; 
the  bill  was  dismissed  with  costs.    Ibid, 

[  *17fl  ]    *D.  (a^  When  an  agrtement  may  ht 
rescinaed;  and  for  what  cause,  as, 
(b|  Ji^iatake  or  ignorance  of  the  law ;  (c)  In- 
adequacy  qf price;  (d)  Fraud. 

(a)  When  an  agreement  may  he  rescinded, 

89.  B  seemSf  that  one  party  alone  cannot  rescind 
m  contract.    Skinner  v.  Dayton,  2  J.  C.  R.  528. 

90.  Where  one  party  intends  to  abandon  or 
rescind  a  contract,  on  the  ground  of  a  violation 
of  it  by  the  other,  he  must  do  it  promptly  and 
decidedly,  on  the  first  information  of  such 
breach.  Lawrence  and  others  v.  Dale  and  others, 
3  J.  O.  R.  2a  iSf.  P.  Jtf  Aeven  v.  lAvingsttm, 
on  appeal,  17  J,  R.  437. 

91.  If  he  negotiates  with  the  party,  afler 
knowledge  of  a  breach  of  it  by  him,  and  per- 
mits him  to  proceed  in  the  work,  it  is  a  waiver 
of  his  right  to  rescind  the  contract    Ihid, 

92.  Where  the  defendants  contracted  with 
the  plaintiffs,  to  be  responsible  for  the  perfect 
construction  and  performance  of  certain  steam* 
boats,  to  be  built  on  the  river  Olm,  so  that  they 
should  carry  one  hundred  tons  burthen,  and 
run  four  miles  an  hour,  in  still  water,  &c.; 
hdd,  that  the  plaintifl!s  could  not,  after  the  boats 
were  built,  rescind  the  contract,  on  their  part, 
and  recover  back  the  money  advanced  by  them 
to  the  defendants,  on  the  alleged  ground  that 
the  boats  drew  too  much  water  to  navigate  the 
river,  without  having  first  put  the  fimess  of  the 
boats  to  navigate  Uie  river,  in  the  manner 
agreed  on,  to  Uie  test  of  experiment    Ihid, 

93.  Where  copartners  in  trade  engaged  a 
cleric  as  book-keeper  and  cashier,  at  a  fixed 
•alary  for  two  years,  with  an  understanding 
that  he  should  have  a  larger  compensation  as 
die  business  extended  and  his  duties  increased ; 
and  during  the  tliird  year,  it  was  discovered 
that  the  clerk  had  overdrawn  money  belonging 
to  the  firm,  and  applied  the  same  to  his  own 
use,  of  which  he  afterwards  rendered  a  state- 
meat :  but  a  majority  of  the  partners,  afler- 
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wards,  continued  him  in  the  employment  of 
the  firm ;  hM,  that  be  was  entitled  to  an  in- 
creased compensation  for  his  services  after  tbo 
second  year,  pursuant  to  the  agreement;  the 
fact  of  continuing  in  service,  after  a  discoveiy 
of  hb  improper  conduct,  being  an  admiasioa 
that  he  had  not  forfeited  his  right  to  the  in- 
creased allowance.  ^trJk  v.  Hodgson  and  o&ers, 
3J.C.R.400. 

94.  By  an  agreement  made  in  AprH,  1815, 
A.  corenanted  with  B.  and  C,  (directors  and 
agents  of  a  manufacturing  company,)  to  make 
certain  machinery  in  one  year,  for  a  certain 
price,  to  be  paid  in  instalments ;  on.the  Ist  of 
August  following,  B;  and  C.  gave  notice  to  A. 
that  the  company  could  not  go  on,  and  that  the 
contract  was  abandoned ;  and  A.  (the  cove- 
nants being  independent)  brought  an  action  at 
law  against  B.  and  C.  to  recover  the  instal- 
ments due  before  the  Ist  of  August ;  held,  that 
on  B.  confessing  judgment  in  the  suit  at  law, 
with  leave  to  A.  to  enter  it  up,  an  injunction  is- 
sued by  the  Court  of  Chancery  (afterwards 
dissolved,  but  the  order  reversed  on  appeal) be 
continued  until  the  hearing,  and  tbat  pro- 
ceedings  be   had    in    Chancery, 

•either  by  a  reference  to  a  master,  [  •ITS  ] 
or  by  an  issue  at  law,  to  ascertain 
the  damages  sustained  by  A.  by  the  non-execo- 
tion  or  rescinding  of  the  contract ;  the  answer 
of  A.  to  the  bill  of  B.  alleging  that  the  instal- 
ments due  on  the  1st  of  August,  and  sued  ibr 
at  law,  did  not  exceed  a  just  compt-nsation  for 
their  damages,  &c.,  not  being  sumcient  to  re- 
but the  equity  on  which  B.  relied  for  relief^  by 
having  a  judicial  inquiry  into  the  facts,  and  the 
damages  ascertained  by  a  roaster,  or  on  an  is- 
sue of  quanium  damnificaius.  Skinner  v.  ffhilt 
and  others,  on  appeal,  17  J.  R.  357.  S,C.2J, 
C.R.526.  5J.C.R.351.  13  J.  R.  307.  & 
C.  on  appeal,  19  J.  R.  5ia 

95.  Where  an  executory  contract  has  been 
entered  into,  so  as  to  become  binding  on  the 
parties,  both  parties  have  acquired  such  an  in- 
terest in  its  execution,  that  neither  of  them  can 
devest  the  other  of  his  right  to  have  the  con- 
tract fulfilled ;  and  if  one  of  the  parties  refuse 
to  proceed  further,  so  that  the  other  is  disabled 
frofn  perTorming  bis  part  of  the  contract,  it  is 
a  violation  of  the  contract,  for  which  the  party 
may  have  his  action  to  recover  damages 
against  the  one  who  has  been  the  cause  of  the 
non-execution  of  the  contract  Skinner  r. 
White  and  others,  on  appeal,  17  J.  R.  357. 

96.  S.  and  others  formed  an  association  for 
manufiicturing  cotton,  &c.,  and  executed  arti- 
cles of  agreement,  as  to  the  organization  of 
the  company,  and  the  mode  of  managing  or 
conducting  the  business ;  the  stock  of  the 
company  was  divided  into  twenty  shares,  and 
tbe  subscribers  to  the  stock  elected  a  president, 
and  two  of  their  members  as  directors,  and  a 
treasurer,  St^c,  who  had  power  to  appoint  a 
general  agent,  to  transact  all  business,  &c.,  un- 
der the  particular  direction  of  the  president 
and  d vectors,  &c.  S.  having  been  dected 
president,  and  R.  and  H.  direetors,  they,  on  the 
25th  of  AvrU,  1815,  entered  into  a  contract 
with  W.,  T.  and  W.,  who  bad  subaeribed  for 
two  shara  of  the  atock,  to  make  ceitain  ma- 
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chioery,  in  one  year,  At  a  eeitaio  price,  to  be 
paid  in  ioBtalmenta,  which  contract  was  si imed 
mud  maied  by  8.  as  *^fir  tht  dxndan^  of  the 
eompany.  On  the  Ist  of  Augwtt  following,  R. 
mod  H^  B8  dtrecton,  gave  notice  to  W.,  T.  and 
W^  that  the  company  could  not  go  on,  and  that 
the  cootract  was  abandoned :  and  W^  T.  and 
W.  thereupon  (the  covenants  in  the  contract 
being  independent)  brought  an  action  at  law 
against  S.  on  the  covenant,  to  recover  the  in- 
s^mem  which  became  due  on  the  1st  of 
jfugtitf  (though  the  machinery  had  not  been 
completed  or  delivered.)  8.  pleaded  in  bar, 
that  he  executed  the  contract  in  behalf  of  the 
company,  and  in  his  capacity  of  director  and 
^gad  of  the  company,  and  not  otherwise; 
and,  oo  demurrer,  the  Supreme  Court  gave 
judgment  against  &,  on  the  ground  of  a  wuit 
of  an  arerment  in  the  plea  of  an  authority 
finom  the  company  to  him,  to  execute  the  con- 
tract ;  iiH  that  this  decision  at  law  was  not 
conclosive,  as  to  the  question  of  the  personal 
respooaibility  of  8.  on  the  contract ;  and,  8. 
having  obtamed  an  injunction  in  Chancery, 
which  was  dissolved,  on  the  coming  in  of  the 
answers,  on  the  ground  that  8.  wasmdividual- 
iy  responsible,  which  deciee  was  afterwards 
reversed  on  appeal,  and  the  Court  of  Chancery 
directed  to  ascertam,  by  a  reference  to  a  mas- 
ter, the  damaffea,  if  any,  which  W.,  T.  and  W. 
had  sustainedby  the  non-execu^on  or  rescind- 
ing of  the  contract ;  and  the  damages  so  ascer- 
tained to  be  levied  on  the  execu- 
[  *174  ]  tion  at  law  ;AeM,*that  this  decree  of 
the  Court  of  Errors  did  not  conclude 
8^  aa  to  the  fact  of  his  individual  and  sole  re- 
sponsibility, nor  as  to  hisright  to  call  on  the  other 
membeia  of  the  company,  for  a  ratable  con- 
tribution towards  satisfying  what  might  be  re- 
covered a^nst  him  on  the  contract :  and,  the 
cause  having  been,  afterwards,  put  at  issue, 
and  proofo  tuten  in  the  Court  of  Uhancery,  on 
oappetd  from  the  decree  of  that  Court;  heU 
that  W^  T.  and  W.  were  entitled  to  recover 
against  S^  individually,  damases  for  the 
breach  of  the  contract  with  mem,  to  the 
amount  of  their  actual  expenditures  and  losses, 
as  fiur  as  they  had  proceeded  in  the  perform- 
ance of  the  contract  on  the  Ist  of  Augustj 
1615:  that  8.  was  entitled  to  contribution 
fiom  hiB  associates,  who  had,  by  their  assent 
or  acta,  ratified  the  contract;  and  that  they 
could  not,  under  an^  articles  of  the  association, 
as  to  a  forf^ture  of  their  shares,  avoid  the  re- 
aponsibilfty ;  that  the  injunction  against  the 
aait  mt  law  should  be  continued,  until  the 
amoimt  of  such  contribution  was  ascertained ; 
and  that  the  deficiency  only,  after  what  re- 
mained of  the  clear  estate  of  the  company 
had  been  applied  towards  the  payment  or  VT., 
T.  and  W.,  should  be  levied  under  ^e  judgment 
and  execution  of  8.  Skwntr  v.  Dayton,  on 
appeal,  19  J.  R.  5ia  £f.  C.  5  J.  C.  R.  SSL  2  J. 
C.R.5aS.  13J.lLaa7.  17J.R.3S7.  Con- 
trols, C.  5  J,C,  "BL  S51. ;  where  it  was  decid- 
ed that  8.  was  not  entitled  to  call  on  his  asso- 
ciates lor  contribution ;  and  if  he  were  so  en- 
titled, the  right  of  W^  T.  and  W.  to  have  their 
dami^f^  asMSBod  and  levied  by  judgment  and 
execadon,  waa  not  to  be  delayed  until  the 


question  of  contribution  between  8.  and  his 
sociates  was  settled. 


(b)  MUtake  or  ignorance  of  the  law, 

97.  Every  man  is  to  be  charged  with  a 
knowledge  of  the  law.  ShotweU  v.  Mwrrav, 
1J.C.R.512. 

.  96.  The  Court  does  not  undertake  to  relieve 
parties  ftom  their  acts  and  deeds  &irly  done, 
with  a  ftill  knowledge  of  facts,  though  under  a 
mistake  of  the  law ;  for  every  man  is  charged 
at  his  peril  with  a  knowledge  of  the  law. 
Lytm  V.  Richmond^  2  J.  C.  R.  51. 60. 

99.  Therefore,  a  subsequent  decision  of  a 
higher  Court,  in  a  difierent  case,  giving  a  djf> 
ferent  exposition  of  a  point  of  law  fit)m  that 
declared  and  known  to  the  parties,  when  a 
settlement  took  place  between  them,  can  have 
no  effect  on,  or  destroy,  the  settlement  made 
by  them.    Ibid. 

100.  Ignorance  of  the  law,  with  a  fiill 
knowledge  of  the  focts,  cannot,  generally,  be 
set  up  as  a  defence ;  nor  will  it  protect  a  party 
from  the  operation  of  a  rule  in  equity,  where 
the  circumstances  would  create  an  equitable  bar 
to  a  legal  title.  Stom  v.  Barker.  6  J.  C.  R. 
166. 

(c)  Inadequacy  (^ price, 

101.  Mere  inadequacy  of  price  is  not  a  sufli- 
cient  ground  for  setting  aside  a  contract  of 
sale,  unless  it  be  so  gross  and  palpable,  as,  of 
itself  to  afford  evidence  of  actual  fraud.  0«- 
good  V.  DrankUn,  2  J.  C.  R.  1.  S,  C.  on  ap- 
peal, 14  J.  R.  527. 

•102.  And,  in  judging  of  the  in-    [  •ITS  ] 
adequacy  of  price,  the  condition 
and  circumstances  of  the  estate,  at  the  time 
of  sale,  must  be  regarded.    Ibid, 

103.  Accidental  subsequent  advantage  made 
of  the  bargain,  has  no  effect.    Ibid. 

104.  l£,  however,  an  agreement  has  been 
consummated  by  a  conveyance,  it  vrill  stand, 
notwithstanding  the  inadequacy  of  the  price. 
Ibid. 

105.  A  sale  at  auction,  under  process  of 
law,  cannot  be  invalidated  for  the  mere  inade- 
quacy of  price.  Lwingaton  v.  Byme^  on  ap- 
peal, 11  J.  R.  555. 

(d)  Fraiad. 

As  to  setting  aside  agreements  for  fraud. 
Su  Fraud,  Debtor  ana  Creditor.  Hutband 
and  Wife. 

£.  (a)  Of  parol  agreements^  wWnn  (he  statute 
ofJrauM ;  (b)  fFUhout  the  statute ;  and  the 
^ect  of  apart  performance,  and  other  circum- 
stances,  tcnich  take  the  case  out  of  the  statute. 

(a)  Parol  agreements  wOhin  the  statute. 

106.  An  aj^ement  made  by  an  owner  of 
land,  with  the  commissioners,  under  the  act 
relative  to  draining  the  drowned  lands  of 
Orangt  county,  (sees.  30.  c  25.)  by  which  tb^ 
were  allowed  to  use  each  bank  of  the  river  Jr., 
&C.,  which  they  mi{|[ht  deem  necessary  in  re- 
moving all  obstrucuons,  and  deepening  and 
vridening  the  river,  &c.,  and  to  use,  occupy  and 
enjoy  the  same,  and  for  which  they  were  to 
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pay  a  compensation  to  the  owner,  who  agreed 
to  allow  them  to  cut  a  canal  through  his  land, 
is  a  contract  concerning  an  interest  in  land^ 
within  the  purview  of  tl^  statute.  PkHlips  v. 
Thompson^  1  J.  C.  R.  131. 

107.  A  memorandum  in  writing,  of  the  sale 
of  land,  to  be  valid,  must  not  only  be  signed 
by  the  partv  to  be  charged,  but  must  contain 
the  essential  tenns  of  the  contract,  expressed 
with  such  clearness  and  certainty,  that  they 
may  be  understood  from  the  writing  itself^  or 
some  other  paper  to  which  it  refers,  without 
the  necessity  of  resorting  to  parol  proof  Park- 
kurst  V.  Fan  CorOandt,  IJ.  C.  R.  27a  S.  C. 
on  appeal,  14  J.  R.  15. 

lOS.  B  seems,  that  there  is  no  difference  in 
the  construction  of  the  lltli  and  15th  sections 
of  the  statute  of  frauds,  (sess.  10.  c.  44.  1  N. 
R.  L.  75.)  or  the  4th  and  17th  sections  of  the 
Stat  (29  Car.  XL  c.  3.)  as  to  what  is  a  sufficient 
signing  of  a  contract  by  the  party  to  be  charg- 
ed.   ^^Comb  V.  Wnghi,  4  J.  C.  R.  C59. 

109.  An  auctioneer  is  an  agent,  lawfully  au- 
thorized by  the  purchaser  of  lands  or  goods  at 
auction,  to  sign  the  contract  of  sale  for  him,  as 
the  highest  bidder.    Ibid. 

110.  Writing  the  purchaser's  name,  as  the 
highest  bidder,  on  the  memorandum  of  sale, 
by  the  auctioneer,  immediately  on  receiving 
the  bid,  and  knocking  down  the  hammer,  is  a 
sufficient  signing  of  the  contract,  within  the 
statute  of  frauds,  so  as  to  bind  the  purchaser. 
Ibid. 

[  •ITO  ],   •(b)  Parol  agreements  wiihotd  the 
statute  of  frauds ;  and  the  effect  of 
a  part  performance  to  take  a  case  out  of  the 
statute. 

111.  Consideration  money  paid,  possession 
taken,  and  valuable  improvements  made,  under 
a  parol  contract  for  the  conveyance  of  land, 
will,  in  equity^  take  the  case  out  of  the  statute 
of  miuds,  and  entitle  the  plaintiff  to  a  decree 
for  a  specific  performance.  Wetmore  v.  JfTiite, 
2  C.  C.  E.  87.  [Contra,  at  law,  per  Kent,  J. 
Jackson,  ex  dem.  Smith,  v.  Pierce,  2  J.  R.  221.1 

112.  To  entitle  a  party  to  take  a  case  out  or 
the  statute,  on  the  ground  of  part  performance 
of  the  contract,  he  must  make  out,  by  clear  and 
satisfactoiy  proof,  the  existence  of  the  contract 
as  laid  in  his  bill.  PhiUips  y.  Thompson,  1  J. 
C.  R.  131.  &  P.  Parkkurst  v.  Van  Cortiandt, 
1  J.  C.  R.  273. 

113.  And  the  act  of  part  performance  must 
be  of  the  identical  contract  set  up  by  him. 
PhiUips  v.  Thompson,  1  J.  C.  R.  131. 

114.  It  is  not  enough,  that  the  act  is  evi- 
dence of  some  agreement,  but  it  must  be  un- 
equivocal and  satisfactory  evidence  of  the  jpar- 
Hcular  agreement  charged  in  the  plaintiff's 
l)ill.     Ilnd. 

115.  A  contract  cannot  rest  partly  in  writing 
and  partly  in  parol ;  for  where  an  agreement 
is  reduced  to  writing,  all  previous  negotiations 
resting  in  parol  are  merged  in  it.  Parkhvrst  v. 
Van  Cortiandt,  1  J.  C.  R.  27a  And  per 
Thompson,  Ch.  J.  S.  C  on.  appeal,  14  J.  R.  15. 

116.  But  where  the  plainuff  had  taken  pos- 
session of  land,  and  made  improvements,  by 
the  written  permission  of  the  defendant,  who 
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promised  to  |pve  bim  a  prefereoee  to  pnrchaae 
or  lease,  and  it  was  proved  by  parol,  tliat  the 
defendant  had  encouraged  the  plaiotiff  to 
make  improvements,  assuring  him  that  no  ad- 
vantage should  be  taken  of  his  labor,  and  that 
he  should  have  a  lease  or  a  deed,  at  the  rate  at 
which  such  lands  were  selling ;  held,  that  the 
plaintiff  having  taken  possession  of  the  land, 
it  was  a  part  performance  of  the  parol  agree- 
ment, which  took  the  case  out  of  the  statute ; 
that  it  did  not  rest  on  the  written  memoran- 
dum ;  the  use  of  which  was  to  show  merely 
tliat  the  plaintiff  took  possession  with  the  con- 
sent of  tne  defendant,  and  was  not  an  intrud- 
er; that  the  part  performance  was  evidence 
of  some  agreement  which  might  be  made  out 
by  parol  evidence,  independently  of  the  memo- 
randum ;  and,  the  consent  of  the  defendant  be- 
ing a  fraud  on  the  plaintiff,  a  specific  perform- 
ance was  decreed.  &  C.  on  appeal,  14  J.  R. 
15.  Contra,  S.  C.  1  J.  C.  R.  27a ;  where  the 
chancellor  refused  to  decree  a  specific  per- 
formance, on  the  ground  that  the  contract  was 
not  made  out  with  sufficient  clearness  and  cer- 
tainty;  yet  he  retained  the  bill,  for  the  purpose 
of  affording  the  party  a  reasonable  comoejuo- 
Oon,  for  his  improvements. 

117.  A  promise,  in  consideration  of  mar- 
riage, not  reduced  to  writing  before  roairiage, 
cannot  afterwards  be  made  valid  and  effectual, 
so  as  to  iin)Miir  the  rights  of  third  persons. 
Reade  v.  Livingston,  3  J.  C.  R.  481. 

118.  So,  a  settlement  afler  marriage,  in  pur- 
suance of  a  parol  agreement  entered  into  be- 
fore marriage,  is  not  valid  as  against  creditoxs. 
Ibid. 

•119.  Wbehter  a  post-nuptial  set-  [  •ITT  ] 
tiement,  reciting  fi parol  ante-nuptial 
agreement,  is,  on  that  account,  valid,  as  against 
creditors  ?  Qwgre.  Ibid. 
^See  Sexton  v.  JTheaton,  8  WheaUm^s  Rep. 
229. ;  where  the  Supreme  Court  of  the  U,  S. 
held,  that  a  post-nuptial  voluntary  settlement, 
made  by  a  husband,  not  indebted  at  the  time, 
on  his  wife,  without  any  evidence  of  fraud  at- 
tending the  transaction,  was  valid  against  sub- 
sequent creditors.] 

120.  But  a  settlement  after  marriage,  in  pur- 
suance of  a  valid  written  agreement  before 
marriage,  b  good.    Ibid. 

[Su,  as  to  settlements  before  marriage,  and 
voluntary  settlements,  XXaI.  Husband  and 
Wife.] 


IV.  ALIEjYS. 

121.  An  alien  enemy  may  take  personal 
property  by  succession,  as  next  of  kin,  and  is 
entitled  to  a  distributive  share  under  the  act 
for  the  distribution  of  intestate  estates ;  thou(;h 
he  cannot  recover  it  during  war,  but  it  remains 
in  the  hands  of  the  administrator  in  trust  for 
him,  until  the  return  of  peace.  BradwtU  v. 
Weeks,  IJ.  C.  R.  206.  See  S.  C.  contra,  in  the 
Court  of  Errors,  (13  J.  R.  1.)  where  the  decree, 
as  above  stated,  was  reversed  on  appeal.  [But 
as  all  the  judges  of  the  Supreme  Court,  and 
other  law  members,  were  for  qfjlnning  ilie  dr- 
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cree,  and  tlie  meahm  of  the  Court,  tnehidln^ 
the  ■enators,  were  equally  divided,  the  jmeti* 
dmd  at  die  senate  d^ariog  his  opinioD  for  a 
rerenali  it  may  be  allowi3>]e  to  say,  mofis 
See^Ut  atsMlwr.  And  see  Fairfax'i  Demu 
r.  Hm4a^9  Ltme,  7  CWmcA,  60a  619.] 

122i  An  alien  enemy,  by  the  modem  law  of 
anfions,  does  not  Ibrfeit  bis  right  of  property ; 
and  if  he  b  permitted  to  remain  in  the  coun- 
try, or  is  brought  here  a  pcisooer  of  war,  or 
perhaps,  when  he  is  ordeied  out  of  the  coun* 
try,  tn  conseqoenee  of  war  breaking  out,  he 
may  sue  lor  it.    ML    {Su  10  h  R.  GO.  193.) 

123.  Alien  enemies  comnaoiaat  abroad,  can- 
not sue  in  civil  Courts.    lbi(L 

134.  It  is  no  otxeetion,  afUr  (he  tsar,  thsit  the 
suit  was  biought  by  the  pfaintifr  as  inttUe  for 
an  alien  enemy ;  as,  the  suit  not  having  been 
abated,  on  that  ground,  during  the  war,  tlie 
teoiponury  disability  created  by  the  war  ceased 
on  the  return  of  peace.    Bamardty  v.  Lam^ 

mSftf  «  J.  \y.  Iv.  oOcL 

126.  An  €iim  cannot  take  Umd  by  liesoenf, 
tbou^  be  may  by  purchase  or  devise,  and 
bold  until  ^i^/eiMi^    Mmnv.  Whik^QJ. 

126b  But,  if  he  dies  after  the  descent,  the 
lend  will  esdkcol  to  the  peoiile  wiikmU  ofice 
Yeamf.     J(td. 

rnrai  563. 504. 599.   4  ffkatht^  45a 

460.1 

127.  Where  land  aacftestft  by  reason  of  the 
ali^Hige  of  ihe  devisee,  that  does  not  defeat 
the  litn  of  creditors,  existing  at  the  death  of 
the  devisor,  but  the  land  remains  chargeable 

debtiL    ML 


V.  jippeaL  to  the  coubt  of 

ERROE& 

A.  ffken  OH  appeal  iter. 

B.  Cfftke  efftd  of  an  appeal  a$  to  Jitrther  pnh 

ceeSngs  m  the  Uovtri  of  C^umeery ;  petir 
Han  and  9neeeding$  thereon ;  aind  the 
detree  ^the  Cburt  i^  Errors. 

C.  C%amge  of  parties  pending  an  appttd* 
J>.  Cbifs  en  appeaL 

A.  fflun  an  appeal  Kt$. 

128.  An  appeal  Ues  firom  an  order  of  the 
Court  of  Chancefy,  refuaiog  to  dissolve  an  in- 
junction, and  awarding  costs  against  tlie  de- 
i;-fidant.  Jfeufkirk  V.  ffiUei,  2  J.  C.  413. 
M'Fiekarr.  ffokoH,  4  J.  R.  510. 

129.  No  appeal  lies  from  a  temporary  order 
of  ttiat  Court,  awarding  an  injunction ;  and, 
the  order  having  expired,  the  appeal  was  dis- 
mMwd.  TVutUet  of  Himdngton  v.  McoU,  3 
J.  R.  506L 

130.  fio  appeal  lies  from  an  order  for  the 
examination  of  witnesses;  but  if  incompetent 
wimenses  have,  on  the  hearing,  been  admitted, 
the  party  may  appeal    Jbid. 

131.  No  a|>poal  lies  iirom  an  cnder  for  an 
attachment,  to  bring  up  a  part^  to  answer  in- 
terrogatories fi>r  a  contempt  m  disobeyioir  a 
writ  of  injuttctioo.    J?tie(  v.  Atreei,  9  J.  R.  iia 

Fox.  JL  Id 


133.  ft  seesif ,  that  an  appeal  will  not  lie  fh>m 
an  interiocutory  order  which  does  not  involve 
a  decision  upon  some  matter  touching  the 
merits  of  a  cause,  and  by  which  the  porty  is 
aggrieved.    Mnd. 

133b  No  appeal  lies  from  a  decree  in  Chan- 
cery, pronounced  on  the  default  of  the  defend- 
ant in  net  appearing  at  the  hearitM^,  after  the 
CMiise  has  been  regulariy  set  down  mr  hearing, 
and  regular  notice  thereof  given.  iSSmM^  v. 
HSUM^  13  J,  R.  49a 

134.  Whether  an  appeal  will  lie  fhrni  a  de- 
erse  for  costs  only,  in  any  case?  Qnare. 
Travis  v.  }yaiers,  19  J.  R.  500.  But  where  a 
pkuotiff  has  been  guilty  of  laches ,  or  varied  his 
claim  for  costs,  by  his  neglect  and  inattention 
in  obtaining  the  final  decree,  no  appeal  will 
He  from  the  order  of  the  chancellor  refusing 
his  application  for  costs.  Ibid.  And  it  seems^ 
k  will  not  lie  for  costs  merely.  Easttmm  v. 
ISrk,  2  J.  C.  IL  317. 

*B.  7%e  effect  qf  an  tapped  as  to    [  *179  ] 
further  proceedings  tit  the  CouH 
of  Chancery ;  petUion  and  proceedings  on  ap- 
pealj  and  tie  aetreeij'tht  Vowi  ^  Errors. 

135.  The  firaetice  on  an  appeal  is,  to  lodgv) 
the  appeal  with  the  register  of  the  Court  of 
Chancerv ;  and  the  Court  of  Errors  is  not 
possessed  of  the  jurisdiction  of  the  cause,  until 
the  petition  of  appeal  hss  been  presented  to 
them,  which  cannot  be  until  that  Court  is  in 
session.    BradweU  v.  fTsAs,  1  J.  C.  R.  325. 

136.  An  appeal  from  a  fnal  decree  in  a 
cause  opens,  for  the  consideration  of  the  Court 
of  Errors,  all  prior  or  interiocutory  orders  and 
decroes,  in  any  way  connected  with  the  merits 
of  the  final  decree.  Jaques  v.  Methodist  EpiS" 
copal  CfttireA,  on  appeal,  17  J.  R.  548.  f  As  to 
wnat  is  nJtanA  decree,  see  JRroefiCf  XIII.j 

137.  An  appeal  to  the  Court  of  Errors  stays, 
in  the  first  instance,  all  prooeedings  in  the 
Court  of  Chancery,  on  the  matter  appealed 
from ;  and  if  the  defendant  wishes  to  proceed, 
notwithstanding  the  appeal,  he  must  opplv  to 
the  Court  of  Chancery  ^  leave ;  and  unlesn 
the  Court  of  Errots  be  at  the  ssme  time  in 
scsaloc.  and  have  the  cause  liefore  them,  tlie 
Court  will  exercise  its  discretion,  as  to  the  pro- 
priety of  allowing  the  defendant  to  proceed. 
Green  v.  ^infer,  1  J.  C.  R.  77.  &  P.  Messomtr 
V.  Kauman,  3  J.  C.  R.  06. 

138.  But  after  an  order,  dissolving  an  in- 
junction, staying  an  execution  at  law,  tlie 
plaintiff  may  proceed  at  kw  with  his  execu* 
tion,  notwithstanding  an  appeal  from  the 
order ;  for  an  appeal  cannot,  of  itself  afiect 
the  validity  of  an  order,  dissolving  an  injunc- 
tion, or  discharging  a  party  from  a  writ  of  ne 
exeats  or  revive  the  process.  Wood  v.  Dwight^ 
7  J.  C.  R.  295u 

139.  Where  an  accoimt  was  ordered  to  be 
taken  before  a  master  on  the  principles  de- 
clared in  the  decree,  the  Coiurt  of  Chancery 
refused  to  allow  the  account  to  be  taken,  pencf- 
ing  the  aofieal  from  that  decree ;  or  to  direct 
the  appellant  to  deliver  over  deeids,  &c.  rela- 
tive to  hia  trust.  €hten  v.  JfinUr,  IJ.  C.  R. 
77. 

140.  On  motion  to  the  Court  of  Chancery, 
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«f^er  an  appeal  filed,  for  leave  to  prooeed,  not- 
withatandiog  the  appeal,  the  Court  ordered  a 
reference  to  a  master,  to  aacertiiiD  the  precuw 
8um  due  to  the  defendant,  with  interest,  and 
that  the  defendant  bring  the  amount  into  the 
Court,  within  thirty  days  after  the  confirmation 
of  the  report,  or  that  he  give  security,  to  be 
approyed  of  by  a  master,  to  perform  the  de- 
cree, or  such  decree  as  might  be  awarded 
against  him  on  the  appeal ;  or  that  exeei|tion 
issue,  notwithstanding  the  appeaL  Jdesmmur 
V.  Jlousuni,  3  J.  C.  R.  ea 

141.  A  decretal  order  of  reference  to  a 
master,  to  state  an  account  between  the  parties, 
was  made  in  Sqaiemher^  1815,  and  the  parties 
appeared,  from  time  to  time,  before  the  mas* 
ter,  until  the  16th  of  Odoba-y  1817,  when  they 
were  nearly  ready  for  a  final  hearing  before 
him ;  and  tnen  the  defendant  presented  an  a|v 
peal  finxn  the  decretal  order,  dated  the  16th  of 
Odoher^  1817 ;  on  petition  and  motion  of  the 
plaintiff   the    Court   of  Chancery    ordered 

the  master  to  proceed  in  taking 
[  *180  ]    *the  account,  and  to  complete  and 

file  his  report,  notwithstanding  the 
appeal.   Barrow  r.  WiineUmderf  3  J.  C.  R,  ISO. 

142.  The  Court  of  Chancery,  uotwithstand- 
ing  an  appeal  filed,  may  in  its  Jiscretion  award 
execution  for  the  sum  decreed  to  be  paid  by 
the  defendant,  unless  he  brings  the  amount, 
with  the  coots,  into  Court,  within  the  time 
given  for  that  purpose,  to  abide  the  event  of 
the  appcsal,  &c  or  give  security  to  the  satisfaG- 
tioB  or  a  master,  to  pay  the  principal,  inter- 
est and  costs  on  the  smrmance  of  the  decree, 
or  such  part  thereof  as  may  be  payable  on  the 
decree  of  the  Court  of  Errors,  on  the  appeaL 
Jiign  V.  Marmf,  3  J.  C.  R.  160. 

143.  If  a  petition  of  appeal  he  defective  in 
form,  the  respondent  must  object  to  it  at  the 
time  of  filing;  it  is  too  late  to  .make  the  objec- 
tion after  l^e  has  answered  the  appeal.  Rogtrs 
V.  Cruger,  3  J.  R.  564. 

144.  On  an  appeal  from  an  interlocutoi^ 
order  or  decree,  the  Court  of  Errors  inill,  if 
tlie  merits  of  the  cause'  be  fully  l)efore  it,  take 
them  into  consideration,  and  make  a  final  de- 
cree. Le  Crtcen  v.  Gouvtmeur  if  Kemble,  1  J. 
C.  436.  Busk  v.  LitfingsUm,  9  C.  C.  E.  66. 
Bebee  v.  Bank  o/Mw-York,  I  J.  R.  529. 

145.  A  Court  of  review  gives  such  a  decree 
as  the  Court  below  ought  to  have  given ;  and 
when  the  plaintifif  below  brings  the  appeal, 
the  Court  above  not  only  reverses  what  is 
wrong,  but  decrees  what  is  right,  and  models 
the  relief  according  to  its  own  view  of  the 
ends  of  justice,  and  the  exigencies  of  the  case. 
GeUton  v.  Codwise,  IJ.  C.  R.  189. 

146.  On  appeal  from  Chancery,  the  decree 
and  order  of  the  Court  of  Errors  becomes,  to 
the  Court  below,  the  law  of  the  case;  and  the 
party  can  have  no  further  relief  there,  than 
what  is  administered  by  the  decree  of  the 
Court  above.    IhitL 

147.  If  the  parties  in  the  Court  of  Chancery 
neglect  to  except  to  the  master's  report,  in  a 
cause,  it  $eem$y  that  the  Court  of  Errora  will 
not  enter  into  an  investigation  of  the  calcula- 
tions made  by  the  master,  but  will  cooiiider 

00 


the  exceptions  as  waived  by  the  party.    D^ 
Udngtmne  v.  Bushy  2  J.  R.  490. 

148.  On  an  appeal  from  an  order  of  the 
Court  of  Chancery,  postponing  the  bening  of 
a  cause,  until  th^  assignees  of  two  of  the  paiv 
ti^  who  had  become  insolvent  pending  the 
suit,  should  be  made  parties,  the  Coon  of  Er- 
rors wUI  not  decide  on  the  merits  of  the  cause. 
Deas  V.  T^Jbeme,  3  J.  R.  54a 

149.  On  an  appeal,  the  Court  of  Errors  will 
not  |>ermit  evidence  to  be  read  which  was  not 
read  in  the  Court  of  Chancery,  nor  will  it  hear 
and  decide  on  the  merits,  unless  tiie  merits 
have  been  heard  and  decided  on  in  that  Court 

150.  On  an  appeal  fitmi  an  o«^r  of  the 
Court  of  Chancery,  granting  an  mjunctioo  to 
stay  proceedings  at  law,  the  Court  of  Erron 
will  not  hear  and  decide  on  the  merits  of  the 
cause,  if  the  Court  below  had  not  heard  the 
cause  on  the  merits,  before  granting  the  order. 
Trustees  of  HuntingUm.  v.  MeolL    §  J.  R.  56a 

151.  The  Court  of  Errors,  on  appeal,  will 
decide  on  those  parts  only  of  the  decree  oi 
the  Court  of  Chancery  complained  of  in  the 
petition  of  appeaL  Sands  v.  Contrite,  4  J.  R. 
536. 

*  158.  When  an  objection  is  made     [  *1S1  ] 
in  the  Court  of  Chanceiy,  of  a  want 
of  parties,  it  may  be  insisted  on  in  the  Court 
of  Errors  on  appeal.    Orant  v.  /Hume,  9  J. 
R.591. 

153.  When  the  defendant  neglects  to  appeal 
from  a  decree,  against  an  objection  made  as  to 
the  want  of  proper  parties  to  the  biO,  but  ap- 
peals from  a  final  decree,  which  is  reversed  on 
that  ground,  Uie  Court  of  Errors  will  order  that 
the  respondent  have  leave  to  diamisa  his  bill 
in  the  Court  of  Chancery,  or  amend  it  by 
adding  proper  parties ;  and  if  he  elect  the  latter, 
that  the  present  parties  have  leave  to  nee  all 
testitnouy  already  taken  in  the  cause,  subject 
to  all  just  exceptions;  that  each  party  pay  his 
own  costs  in  the  Coun  above,  ana  that  cofUs  la 
the  Court  below  abide  the  fiual  event.  IBck- 
cock  V.  Srrtbncrf  3  J.  C.  311. 

154.  Where  a  bill  was  brought  to  obtain  a 
sale  of  mortgaged  preniiseSi  to  which  the 
mortgagee,  who  had  delivered  the  roortgags 
w about  a  written  assignment,  to  the  plahittfr 
below,  was  not  made  a  party,  tlie  Court  of  E^ 
rora,  on  reversing  the  decree  of  sale,  on  the 
ground  of  a  want  of  proper  parties,  gave  leave 
to  the  respondent  to  have  his  bill  dismissed,  or 
to  add  proiier  parties,  on  payment  of  the  costs 
in  the  Court  below.  Johnson  v.  HartyJ.C. 
322. 

155.  Where  a  cause,  on  appeal,  comes  oo  to 
a  hearing  in  the  Court  of  Enors,  if  the  tran- 
script of  the  record,  or  certified  copies  of  the 
pleadings,  and  evidence,  and  papers  read  in 
the  Court  of  Chancery,  are  not  filed  in  the 
Court  of  Errors,  the  counsel  fbr  the  appellant 
will  not  be  allowed  to  read  the  original  pa|ieis 
produced  by  the  register  of  Chancery;  bat 
the  appeal  will  be  dismissed  with  costs.  ^* 
tcr  V.  Greeny  12  J.  R.  497. 

150.  A  respondent,  in  tiie  Court  of  Errors, 
on  an  appeal,  may  set  down  a  cause  for  hear- 
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iDff,  erjNuie,  ind  need  not  give  notice  of  the 
oiuer/ortbat  purpose  to  the  appellant;  and, 
if  the  appellant  does  not  appear,  at  tiie  day,  or 
k  oot  ready  to  proceed  to  the  hearing,  the  ap« 
peal  may  be  dkmisBed.  BistU  v.  Demuaon^ 
14  J.  R.  483. 

157.  A  point  not  raised  in  the  Court  of 
Chancery,  cannot  be  noticed  in  the  Court  of 
Errors,  on  an  appeaL  FrunkUn  v.  O^pood^  14 
J.R.537. 

158.  Although  it  M  a  rule,  that  an  objection 
not  taken  in  the  Court  below,  cannot  be  taken 
in  the  Court  of  appellate  jurisdiction ;  yet,  that 
nile  is  intended  to  be  applied  only  to  objections 
which  the  party  by  his  silence  may  be  deemed 
to  have  waived,  and  which,  when  waived,  will 
leave  the  merits  of  the  cause  to  rest  with  the 
judgment.  It  does  not  apply  to  an  objection 
which,  if  taken,  would  have  destroyed  the 
foundation  of  the  action.  Palmtr  v.  LoriUardy 
16  J.  R.  346.  5.  P.  Beekman  v.  FiraH,  18  J.  R. 
S14,  in  which  the  other  cases  were  considered. 

159.  No  point  or  question,  which,  had  it  been 
fiised  in  the  Court  below,  might  have  been  met 
and  obviated^  can  be  raised  in  the  Court  of  Er- 
rors, for  the  first  time.    Ibid, 

160.  MiUr^  if  the  point  raised  in  the  Court 
of  Errors  could  not,  by  amendment  or  proof^ 
have  been  obviated  in  the  Court  below.    Ibid. 

161.  A  cause  cannot  be  entered  in  the  cal- 
endar of  causes  to  be  heard  in  the  Court  of  Er- 
rors, until  after  the  petition  of  ap- 

[*18!^]     peal  addressed  to  *that  Court,  and 
the  answer  of  the  defendant  to  such 
appeal,  have  both  been  regularly  filed  in  that 
Court.    roodcDcA  V.  Beniiet,  20  J.  R.  501. 

16^  After  a  causio  had  been  argued,  on  ap- 
ped,  in  the  Court  of  EUtois,  and  a  decree  of  af- 
fimiance  pronounced,  on  a  point  which,  though 
■Wed  in  the  printed  case  before  the  Court, 
was  not  nuich  insasted  upon  by  the  one  side, 
nor  obfeeted  to  by  the  other,  on  the  argument, 
the  Court  of  Errors,  on  motion  of  the  appel* 
luts,  refused  to  modify  the  decree,  so  as  to 
allow  the  appellants  to  amend  their  answer,  or 
to  Ale  a  supplemental  knll  in  the  Court  below, 
especially  as  it  was  to  help  the  plea  of  the 
statute  of  limitations,  and  tne  answer  accoin- 
psoying  the  plea  contained  an  admission  of  the 
debt    Jfamiy  V.  Gwfer,  20  J.  R.  576. 

{e)  CkMng9  of  parties  pending  an  appeal. 

163.  If  any  of  the  parties  in  interest  in  a 
eauss  become  changed,  by  death  or  otherwise, 
pending  an  appeal  to  the  Court  of  Errors,  the 
cause  will  be  remanded,  without  prejudice  to 
eidier  patty,  in  order  that  the  Court  of  Chan- 
eerj  may  take  the  necessary  steps  to  bring  in 
the  parties  whoee  interest  may  have  accrued 
Boee  die  appeal,  ffibon  v.  HamiUont  9  J.  R. 
449l 

164.  Where  a  decree  had  been  pronounced 
m  the  Court  of  Chaneenr,  in  a  suit  brought  by 
<^rtain  creditors  of  a  .bankrupt,  and  his  as- 
•ignee,  and  others,  and  afterwards  the  assignee 
21^  removed,  and  a  new  assignee  appointed 
by  a  maiority  of  the  creditors  of  the  bankrupt, 
•ad  the  caose  havbg  been  brought  hy  appeal 
to  the  Court  of  Errnrs,  the  appellant  presented 
a  pethkn,  praying  a  stay  of  all  the  proceedings 
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until  the  new  assignee  was  made  a  partj  \^y 
the  respondents,  the  Court  of  Errors  refused 
to  grant  the  application.  Sanda  v.  Coikriny  2 
J.  R.  487.  On  the  motion,  the  counsel  for  the 
appellaot  was  heard  first,  in  support  of  the  pe- 
tition.   Und, 

(d)  Costa  on  appeaL 

165.  On  the  reversal  of  a  decree  or  order, 
the  appellant  is  only  entitied  to  costs  in  the 
Court  below,  up  to  the  time  that  the  decree  or 
order  was  given ;  and  cannot  recover  costs  on 
the  appeal.  Lt  Guen  v.  Goueemeiir,  1  J.  C. 
4d6u    iVir^uiUirton  V.  ^o^  3  J.  R.  553. 

166.  Costa  are  not  allowed  in  the  Court  of 
Errors,  on  reversing  a  decree  of  the  Court  of 
Chancery.  EverUon  v.  Booths  20  J.  R.  499. 
And  Spencetj  Ch.  J.,  said,  that  though  the  de- 
cree of  reversal,  in  the  case  of  PaM^gsi 
V.  Van  CoifHandty  as  stated  in  the  report  of 
that  case,  (14  J.  R.  15.  45.)  directs  the  re- 
spondent to  pay  costs,  the  TtvmtiJtwr  was  drawn 
up  incorrectly,  in  that  respect,  and  was  cor- 
rected by  the  Court  of  Errors,  during  the 
session,  and  that  part  directing  the  pavment 
of  costs  was  struck  out ;  and  he  adcled,  that 
he  recollected  no  instance  in  which  costs  on 
the  rtveraal  of  a  decree  of  the  Court 

of  ^Chancery  had  been  allowed  in  [  *183  ] 
the  Court  of  Errors.  The  coda 
mentioned  in  the  rep<Mt  of  Simaon  v.  Hari^ 
(14  J.  R.  77.)  and  of  Anderaon  v.  Boherta^  (18 
J.  R.  543.)  must  be  understood  to  mean  the 
costs  of  the  appellants  in  the  Court  of  Chan- 
eery. 

167.  Where  several  defendants  inChanceiy 
put  in  separate  demurrers,  on  which  separate 
decrees  were  given,  on  reversal  of  the  decrees 
below,  the  Court  of  Errors  ordered  each  respec- 
tive respondent  to  pay  the  appellant  the  sum  of 
thirty  Gollars,  for  bis  costs  on  the  appeal,  for 
each  respective  decree  so  reversed.  £e  Binf  v. 
reeiierafu/o(^«,lJ.C.417.  &C.2C.C.E. 
175.  The  sei^erance  was  considered  unneces- 
sary and  vexatious ;  and  the  costs  were  intend- 
ed to  prevent  abuse. 

168.  The  37th  rule  of  the  Court  ofCbanceiy, 
made  June  7th,  1606,  requiring  the  party  ap- 
pealing from  a  decree  or  order  of  the  Court,  to 
deposit  100  dollars  with  the  register  or  assist- 
ant register,  to  answer  for  costs,  d&c  is  an 
equitable  and  salutary  rule,  intended  to  pre- 
vent dehiy  and  abuse.  Bradwdl  v.  Wuia,  1 
J.  C.  R.  335. 

1G9.  But  ii  aema^  that  the  Court  of  Erron 
does  not  award  inUreat  on  the  sum  so  deposit- 
ed, on  reversing  the  decree  of  the  Court  of 
Chanceiy.    Et^ertton  v.  Booilb,  20  J.  R.  499. 
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170.  The  assignee  of  M^  in  oOion  takea 
it  subiect  to  all  the  equity jqllhe  origmal  debtor 
or  obligor,  at  the  time,  hut  not  to  any  latent 
eqiiity  residing  in  a  third  person,  agamst  the 
assignor  or  obligee.  Murrty  v.  Xy&i«ni,2  J.  C. 
R.  441.  &  P.  IMngaton  v.  JDmm,  2  J.  C.  R. 
i79.    avle  V.  JZoKfon,  2  J.  R.  595. 
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.  171.  Shi,  where  A.  gave  «  bond  and  tnortga^ 
to  K  and  look  from  him  a  dtfeasanee,  condhioiied 
that  the  bond  and  moitgnf^  should  \te  given  up 
and  cancelled,  if  A^  by  a  certain  day,  Miould 
«ceoute  a  deed  to  B. ;  and  B.  afterwards  as- 
signed  the  bond  and  mortgage  to  C. ;  keld, 
that  C.  took  them,  subject  to  atl  the  equity  ex- 
iting between  A.  and  B^  and  liable  to  be  de- 
ftatM  by  a  perfbnnance  of  the  condition  of 
the  dtfiaamtee^  and  that  whether  he  had  notice 
of  the  Mhataneej  or  not  Ctuie  ▼.  jRo&uen,  2 
J«  R«  59Sk' 

179L  80,  the  nsignee  of  an  apeement  ibr 
the  sale  and  purchase  of  lands,  without  notice, 
it  aafegect  to  all  the  equity  which  exisled  be- 
tween the  parties,  and  can  require  a  specific 
Crformanee  on  no  other  terms  than  could 
re  been  insisted  on  by  his  assignor,  the 
oMnal  rendee.  MurroM  t.  Crottpeniettr,  on 
appeal,  d  J.  C.  438. 

173.  To  BUbfect  the  asrignee  to  the  equity 
of  a  third  person,  he  must  hare  express  or 
eottsnuctiye  notice  of  it,  at  the  time  of  the 
assignment.    Lwingthn  ▼.  than.  2  J.  C.  R. 

47a 

174.  Where  B.  obtained  fh>m  L.  a  deed  of 
land,  by  fraud,  and  in  which  IL  was  concerned ; 
and  B.  afterwards  confessed  a  Judgment  to  H., 

who  assigned  it  to  K.  for  a  TaluaUe 
[*184]     consideration,  and  without  *ootice 

of  the  fraud ;  AeM,  that  the  deed 
being  null  on  account  of  the  flttud,  the  judg- 
ment created  no  valid  lien  on  the  land ;  and 
that  R.  took  the  assicnment  at  his  peril,  and 
Bubiect  to  all  the  exisung  rights  of  the  delitor ; 
atid  the  land  was  ordered  to  bereconveyed, 
and  a  perpetoal  injunction  awarded.  LMyt- 
sloii  V.  fbU«,  2  J.  C.  R.  512. 

175.  Where  A.  assigned  to  8.  a  debt  and 
demand  against  R.,  and  also  the  proceeds  of 
floods  deBrered  br  A.  to  R^  to  sell  on  account : 
Md;  that  all  the  right  of  A.,  as  creditor  of  R., 
passed  by  the  assiniment ;  and  that  a  release 
of  all  demands,  in  law  and  equity,  by  B.  to  R. 
as  assignee,  given  00  a  oonipromise  with  him, 
was  valid  and  eft!ectuaL  i^Hen  v.  BanMtiL  4 
J.  C.  R.  693.  ^ 

176.  An  assignment  void  at  kw,  and  neces- 
nrily  leading  to  fraud  and  eomiption,  will  be 
net  aside.    ^Mm  v.  Pattermm^  5  J.  C.  R.  44. 

177.  As,  where  D.  assigned  all  his  claim  and 
right  of  action  against  A.  for  a  certain  quantity 
of  wine,  to  8.,  in  trust  for  the  creditora  of  B., 
and  P.,  an  attorney,  who  had  acquired  a  knowl- 
edge of  the  munds  of  the  dann  firom  D.  and 
8.,  purchased  the  ri^t  of  action  from  8.,  who 
supponBd  it  to  be  desperate,  for  'a  trifling  con- 
skienition,  and  then  prosecuted  the  suit  for  his 
own  benefit,  and  obtained  judgment  fiir  the 
whole  amount;  hMf  that  the  agreement  and 
assignment  were  void,  on  the  ground  of  cham- 
perty ;  and  on  8.  reftmdJng  to  P.  the  consider- 
ation money  paid  by  him,  a  perpetual  iojiuoe- 
tkm  was  awarded.    Rid, 

178.  A*  and  B.,  being  coneemed  together  in 
eommeroial  adventures  to  SmUk  JhiZrica,  A^ 
unknown  to  B.,  who  watabroad,  anigned  over 
^  whole  of  the  retura  cargo  to  C,  to  seeure 
the  individual  debt  of  A.,  who  was  insolvent ; 
•ad  C.  kanw,  ai  the  tfana,  then  mm  an  uiiisi^ 


tied  account  between  A.  and  6.,  arising  ftf>m 
tlieir  mercantile  adventures,  thoufffa  he  was 
ignorant  of  the  nature  and  extent  of  the  trana- 
aetions  between  them,  or  of  the  amount  of 
interest,  if  an^,  of  B. ;  kdd^  that  C,  having 
sufficient  notice  of  the  rights  of  B.  to  put 
him  on  inquiry  as  lo  the  extent  of  his  interest, 
took  the  assignment  subject  to  all  the  right* 
and  securities  of  B.  Eadriguez  v.  Befmiam. 
5  J.  C.  R.  417. 

179.  An  assign^  of  one  of  two  partneia,  is 
entitled  only  to  the  share  of  such  partner  after 
the  settlement  of  the  accoonts  of  the  partner- 
ship, and  all  the  just  elaima  of  such  partner 
are  satisfied.    Ibii, 

180.  In  May,  1817,  A.  conleesed  a  judgment 
in  favor  of  M^  8.  Sc  C,  b^  wayof  security  and 
indenmh^.  Afterwards,  in  Jmt,  1817,  Al,  he^ 
ing  in  failing  circumstances^  assi^ed  certain 
real  and  personal  estates  specified  m  schedules, 
to  M.  &  C.  in  trust,  to  ootivert  the  same  into 
money,  and,  after  deducting  charges,  &€.,  to 
pay,  IM,  the  debts  and  res^nsibilities  specified 
in  a  schedule  (and  which  included  a  large  debt 
to  M.,  8.  &  C.)^  either  ratably,  or  in  snch 
order  of  preference  and  priiirirv  aa  they  abonld 
deem  best ;  2d,  to  pay  all  the  delks  of  A^  and  3d, 
to  account  for  the  surplus  to  A.,  or  his  legal  rep- 
resentatives; and  the  real  estate  was  declared 
to  be  subject  to  the  judgment  confessed  in  &- 
vor  of  M.,  8.  ic  C,  inA  to  another  judgment  in 
Avor  of  Qu-^»  &  8.  accepted  the  trust,  and 
executed  it  by  paying  a  great  part  of  the  debt% 
&C.  In  AngnHj  1817,  some  of  the  credit<Ms 
of  A.  recovered  judgments  againat  him,  and 
Issued  executions,  by  virtue  of  which  the  sher* 
iir  sold  a  house  and  lot  of  A.  which,  hav- 
ing been  previously  oonve^ped  in  trust  fiir 
his  wife,  was  not  included  m  the 
assignment;  *«id  H.  became  the  [*I85] 
purchaser    at   the   sherifT^   sale, 

for  the  execution  crediton,  and  the  tmat  for 
the  wifh  was  adjudced  void  as  against  thoee 
credkore.  On  a  bHI  filed  by  H.,  againat  M., 
8.  &  C,  to  prevent  their  selling  the  same  prop- 
erty under  an  execution  on  their  jodrmea^ 
or  on  the  judgment  in  fkvor  of  Q.,  whkrii  had 
been  purchased  by  M.  for  a  small  snra ;  ktU^ 
that  M.  &  8.,  by  accepting  the  mast  under  the 
assignment,  had  waived  any  remedy  for  their 
own  demands,  or  those  of  M.,  8.  it  C,  cuBKler 
their  judgment,  the  lien  of  which  was  preaerved 
merely  for  the  sake  of  priority,  and  to  fuvd 
against  intervening  liens ;  and,  as  to  an^  direct 
remedy,  that  the  jvkdgment  was  extiaguiahed  b^ 
the  operation  of  the  deed  of  assignment ;  and 
that  M.  must  be  considered  as  purchasing  the 
judgment  of  Q.,  in  his  character  of  trustee, 
and,  therefore,  oould  not  make  use  of  it  for 
any  purpose  inconsistent  with  that  charaoler. 
Htmdey  V.  JlfancMis,  7  J.C.  B.  174 

181.  An  assignment  of  shares  or  stodL  in  an 
incorporated  company,  passes  all  the  growing 
profits  on  such  sharea,  and  an  action  at  law  10 
recover  such  profits,  after  they  are  ascertained 
and  declared,  lies  at  the  suit  of  the  asa^nee. 
Xam  V.  BUodMd,7h  C.  R.  90-108. 

189.  An  asMgnment  of  a  tmd  earriea  a  foe 
to  the  assignee,  though  the  deed  oontaina  no 
wovda  af  Siheritaneei  if  auch  appaaiB  to  faav« 
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beeo  the  intent  of  the  putie&   FStkarv.FSM»f 
10J.B.48S. 


See  /wiAer  XVII. 


DOiar  mid  CndUar. 


VIL  AWABD, 

h.  Of  iBht  mhUraiors  tmd  wnphrt^  fkdr 

p9wer  and  duty. 
B.  W%en  the  Ctnai  mU  indafm  wSk  an 

aunrd^  and  wt^rm  or  iH  H 


A.  (^  (kt  arkUralan  and  unqnn  ;  ikeir  power 

and  duty. 

WQ.  Whera  ft  leve  eontuiied  a  eoveiimitt 
tint  the  millf  end  other  buildinp  erected  on 
the  pienusee  by  the  lessee  BhouuL  at  the  end 
of  the  term,  *^be  anpraiwd  and  vnlued  by  two 
penoot  hidtfferenuy  chosen  by  the  portieoy  and, 
in  esse  of  their  diso^preenient,  by  a  third  person 
cbowa  by  the  two,**  a  nomination  by  each 
puty  of  one  afipraieer,  with  tlie  assent  of  each 
to  the  nooMnation  of  the  other,  is  Inndiug  on 
them,  and  a  eompliance  with  the  covenant 
Underm  r.  Van  CarHandl,  2  J.  C.  R.  339. 
Apprunrs  so  ehoaen  are  considered  in  the 
«me  ii^t as  orUfnatofv*    &C.  17  J.  R.  405. 

184.  AibttrMorBy  in  appraising  property,  are 
not  bound  to  aaseaa  the  Table  of  each  particular 
vtiele  sepanteiy.     Ibid, 

165,  IVhere  an  umpire  is  cboeen 

(n86]    bytwo«bitrat(nnB^andtheyjoin«in 

the  ttRipirige,  it  is  good ;  for  the 

umpiie  may  take  what  Mlvioe  or  aaseasor  he 

pleaMa    Aid. 

ISd  I(  by  the  agreement  <^tbe  partiee  to  a 
•ubmiBBion,  the  arhitnaora  have  power  to 
DomiDMte  an  iMnp«r«,  in  case  of  their  disagree- 
ment, they  may  choose  the  umpire  before  they 
proceed  to  tno  consideiation  of  the  subject 
&e.I7J.R.40& 

K  WhenAeC^art  will  inUrfart  unih  an  awards 
and  eanfSrm  er  §et  il  asiik. 

187.  Awards  caimot  be  impeached  or  set 
ande,  unless  ibr  eorrupdon,  partiality,  or  gross 
misbehavior  in  the  arbitraton,  or  some  palfia- 
Me  miitake  of  the  law,  or  the  fact  Merrick 
V.  Bbar,  1  /.  G.  R.  101.  &  P.  Sktpard  v.  Mer- 
nS,  9  i.  C.  R.  976. 

188.  If  there  be  no  eorraption  or  partiality, 
nor  miwomiuet  of  the  arbitrators^  nor  an^ 
fitnd  piactised  l^  either  party,  the  award  is 
bhidiag  sad  eooelosive,  and  cannot  be  set  aside 
hy  the  Cooft,  however  unreasonable  or  un- 
jtMit  may  appear.  VndarhM  v.  Van  CoHUmdly 
2I.C.r£Sl  &P.  IWdv.  A(iieio,9J.C. 
R.55L 

189.  What  miaeonduct  of  athttratoia  is  a 
Mffi^snt  ground  Ibr  setting  aside  an  award. 
CUrW  V.  Van,  C$Hlandt,  3  J.  C.  R.  339. 
&C.17i.C.R.40& 

19a  If  arbitratoiv  relbte  to  hear  evidence, 
pmiaeBt  and  maserial  to  the  etrntroversy,  it  is 
ioch  anseoodoct  aa  will  vitiato  the  award,  in 
the  Com  of  Chneery.  &  C.  17  JT.  R.  405. 

19L  A%  wbera  the  pemooa  ehoaen  by  the 
pvtics  to  a  leasee  to  ap|^»iae  the  value  of  milb 


and  bnildingB  erected  on  the  premises  during 
the  term,  refused  to  hear  evidence  offhred  by 
one  of  tlM  parties,  as  to  the  original  cost  of  the 
huildtaigs ;  Mdj  that  this  was  a  sufficient  cause 
fi>r  settmg  aside  the  award.    JbiiL 

19^  So,  partiality  and  corruption  in  either 
of  the  arbitrators,  or  the  suppresaon  and  con-* 
cealment  of  material  fhcta,  by  either  of  the 
parties,  if  the  knowledge  of  such  fiicts  would 
nave  produced  a  different  result,  are  sufficient 
causes  ibr  setting  aside  the  award.    Ihid, 

19^  In  an  action  at  law,  the  oomiption  or 
misconduct  of  the  arbiaatom  is  no  defence. 
S.  a  3  J.  C.  R.  339. 

194.  An  award  will  not  be  set  aside  Ibr  an 
over  or  under  valuation  of  property,  by  arftn* 
trators  chosen  by  the  parties  to  ^praise  it> 
Underm  v.  Van  QnUandi,  2  J.  C.  R.  339. 

195.  But,  ft  jecait,  that  if  the  assessment  of 
damages  or  appraisement  be  so  enormous  and 
exorbitant,  as  to  induce  a  belief  that  the 
arbitrators  must  have  been  corrupt  or  grossly 
partial,  their  award  may  be  set  aside.  &  C. 
on  appeal,  17  J.  R.  405. 

19a  Arbioatora,  after  a  witoess  had  been 
sworn  and  examined,  and  they  were  left  alone 
to  deliberate  on  their  award,  called  the  witnesa 

Jin,  and,  without  the  knowledge  or  presence 
tlie  parties,  examhied  him  as  to  matters 
materialto  the  controversy,  on  which  he  had 
before  given  testimony,  but  about  which  the 
arbitrators  differed  as  to  what  the  witness  did 
testi^  on  the  former  hearing;  the  Court  re- 
fiised  to  grant  an  injunction  to  stay  proceed- 
ings at  law,  on  the  aAitration  bond.  Herridt 
V.  JSlair,  IJ.  C.  R.  101. 

•197.  Where  a  cause  is  referred,  [  *187  ] 
by  consent  of  the  parties,  under  an 
order  of  the  Court,and  the  reterees,  who  were 
two  lawyers  and  a  merchant,  were  to  decide 
all  questtona  in  dispute  between  the  parties,  as 
weO  matters  of  law  as  of  fittt ;  and  a  question 
of  law,  put  at  issue  by  die  pleadings  in  the 
cause,  w  to  a  will,  was  discussed  before  the 
referees,  and  decided  by  them,  the  Court  re- 
fused to  interfere  with  the  award,  unless  a 
grooB  and  palpable  mistake  was  shown.  Aoote- 
Mtt  V.  Thmnan,  1  J.  C.  R.  930. 

196.  The  Court  refused  to  grant  an  injunc- 
tion to  stey  a  suit  at  law  on  an  award,  on  the 
giound  that  the  plaintiff  was  surprised  by  the 
principal  witness  of  the  defendants  swearing 
fidsely  before  the  arbitraton,  and  that  he  could 
have  proved  the  falaehood  of  the  testimony,  if 
the  arbitrators  would  have  adioumed  the  hear- 
ing, fer  that  purpose,  which  thev  refused  to  do, 
though  requested  by  the  plaintiff,  who  offered  to 
enlarae  the  thne  allowed  for  making  die  award. 
fVoo&mih  V.  Van  BwkeHt,  IJ.  C.  R.  433. 

199.  Where  the  matter  submitted  was,  what 
damages  the  one  party  or  the  other  was  to  pay 
on  the  surrender  of  a  lease ;  and  the  ailntra- 
tore  awardeH  a  sum  to  be  paid  by  the  lessor  to 
the  lessee,  but  did  not  take  into  consideration 
the  rent  payable  at  the  next  quarter  day,  con- 
sidering mat  not  to  be  a  matter  in  eontroversv, 
or  submitted :  nor  was  it  mentioned  or  brought 
belbre  the  arbitrators  by  the  partiee;  AeM,  &at 
there  was  no  mistake  in  the  award.  S3upard 
V.  JicmS,  3  J.  C.  R.  37& 
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200.  Wheie  tlie  pactiea,  1^  mutual  coomnt, 
withdraw  a  cause  from  tbe  Uourtf  before  ii ear- 
ing, for  the  purpose  of  aettlemeat  by  arbicra- 
ton,  and  on  certaia  terms,  one  of  which  wa% 
tliat  >*  the  questioD  of  costs,  in  the  Chancery 
suits,  being  original  and  cross  suits,  should  be 
submitted  to  the  chancellor ;"  the  Court  will 
not  decide  the  mere  question  of  costs,  but  leave 
each  party  to  pay  his  4»wn  costs.  EoBtbum  v. 
Kirk,  2  J.  C.  rTSI?. 

201.  M  seems^  that  the  testimonv  of  an  arbi- 
trator is  inadmissible  to  impeach  his  award. 
UnderkiU  v.  Van  Carifomtt,  2  J.  C.  R.  339. 
&  C.  17  J.  R.  405. 

208.  Uow  iar  a  gross  or  palpable  mistake 
may  be  ground  fbr  setting  aside  aii  award. 
Ibid. 

203.  Where  there  is  no  charge  of  corruption 
or  misconduct  in  arbitrators,  and  the  award, 
on  the  &Ge  of  it,  is  final,  nothing  ddiorB  the 
award  can  be  pleaded  or  given  in  evidence  to 
invalidate  it.    Todd  v.  BarUno,  2  J.  C.  R.  551. 

204.  An  award  will  not  be  opened  or  set 
aside,  on  the  allesation  of  the  discovery  of  a 
receipt,  which  iiad  been  lost  or  misliud,  so  that 
it  could  not  be  produced  before  the  arbitratoia, 
to  show  a  payment ;  unless  under  special  cii^ 
cumstancee,  and  satisfiictory  proof  of  all  due 
efforts  to  discover  the  receipt  before  the  hear- 
ing, or  to  supplv  its  loss,  and  of  its  discovery 
since  the  awara.    Bnd, 

205.  This  Court  will  correct  a  mutafce,  of  an 
extra-judicial  nature,  in  an  award  of  arbitnt*- 
tors,  and  decree  a  performance  of  the  award 
in  meeU.    Bouck  v.  ffSber,  4  J.  C.  R.  405. 

206.  As,  where  the  subject  of  controveny 
was  laud,  which  the  aHritFators  were  to  ap- 
praise, and  the  plaintiff  was  to  ooovey  the 
same  to  the  defendant,  who  was  to  pay  the 

amount  of  the  appraisement ;  and 
[  *188  ]    *the  arbitrators,  by  a  mere  clerical 

mistake,  so  erroneously  described 
the  land  in  their  award,  as  to  include  one  acre 
only,  instead  of  ,/|/{y  acres ;  it  was  decreed,  that 
the  award  should  be  corrected  according  to 
the  truth  of  the  fact,  and  that  there  be  a  qie- 
cificperfbrmance  of  it  accordingly.    JUd. 

207.  An  fl^pprauemen^  of  real  estate,  of  which 
the  widow  was  to  have  one  ihirdj  under  the 
will  of  the  testator,  made  by  apmwtn  ap- 
pointed by  the  Court,  on  a  bill  filed  by  the 
widow,  who  had  taken  out  administration  with 
the  will  annexed,  was  set  aside,  at  the  instance 
of  the  Aetr#,  on  the  ground  of  gross  mistake  in 
the  appraisera,  in  ctuculating  the  value  of  cer- 
tain parts  of  the  estate,  (though  no  actual  mis- 
conduct or  fi«ud  was  imputeid  to  them,)  con- 
nected with  other  circumstances.  R»gen  v. 
Cnigtr,  on  appeal,  7  J*  R.  557. 


VUL  BAUMEjrr. 

206.  If  a  person  having  charge  of  the  prop- 
erty of  anotner,  so  confounds  it  with  his  own, 
that  It  cannot  be  dlstinffuished,  he  roust  bear 
all  the  inconvenience  of  the  conftision ;  If  he 
cannot  distinguish  and  separate  his  own,  he 
Witt  lose  it :  and  if  damages  are  given  to  the 
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pkintiff  for  the  loss  of  his  property  the  ntmost 
value  will  be  token.  Haii  v.  Hn  £«€&,  3 
J.  C.  R.  62. 

209.  The  defendants,  being  stock  and  ex- 
change brokers,  in  the  courae  of  their  busiueiB, 
received  of  the  plaintiff  490  shares  of  UnOed 
StaUs  Bank  stock,  and  which  it  was  agreed, 
in  Febnuary,  1818,  that  they  should  hold,  ss 
colkteral  securitv  for  the  jiaymenc  of  a  note 
given  to  them  by  the  plaintiff  for  moneys 
advanced  to  him,  and  payable  on  the  20th 
Jofwary^  1819;  and  that  they  should  be  at 
liberty,  in  case  the  note  was  not  paid  at  the 
time,  to  make  immediate  sale  of  the  stock,  ac- 
counting to  the  plaintiff  fbr  any  surplus,  and 
holding  him  responsible  fbr  anv  deficiency; 
hdd,  that  as  Ihe  defendants,  at  all  times  since 
giving  the  note  by  the  pkuntiff,  were  poaaessed 
of  shares  standing  in  their  names,  ciad  under 
their  absolute  and  rightful  control,  and  subject 
to  no  contract,  to  an  amount  far  exceeding  the 
number  of  shares  deposited  with  them  by  the 
plaintifi^  (and  which  were  not  raariied  or  iden- 
tified as  his  particular  property,  but  blended 
with  diemassofsbares  of  the  sanoe  stock  hekl 
and  owned  by  the  defendants,)  and  were  ready 
and  able,  at  any  time^  to  transfer  tlie  430  sfaares 
to  the  plaintiff  on  payment  of  the  doc«,  they 
were  not  bound  to  account  to  the  plaintiff  far 
his  stock,  at  the  hdghett  price  at  which  shares 
were  sold  by  them,  at  any  time  duriog  thai 

Eeriod ;  but  that  the  like  numbv  of  shares 
eM  by  the  defendants  when  the  note  became 
due,  were  to  be  considered  as  the  ahares  bo 
deposited  by  the  plaintiff;  and  which  the  de- 
fendaats  were  at  liberty  to  aell,  aceordinff  to 
the  agreement,  to  reimburse  the  amount  of  die 
sole  which  remained  uimafai.  JKQmrrev./Vuie, 
4J.C.R.49a    &C7J.C.R.68L 


•IX.  BAJ^TKIAfG.         [nS9] 

210.  The  ri^ht  of  banking  waa  fonnerly  • 
common  law  right  belonging  to  individuals; 
but  since  the  restraining  act  of-  the  legisla- 
ture, it  is  a  Jhmdd$€  derived  fh>m  tbo  legnla 
ture,  Momof  Oemmd  v.  Tke  UHcm  hmSwut 
Costponv,  2  JT  C.  R.  371. 

211.  Carrying  on  banking  operationa  ooo- 
trary  to  the  statute,  is  not  such  a  mischief  or 
putnic  nuisance,  that  this  Court  will  gnut  aa 
injunction  to  restrain  the  party,  even  if  it  had 
jurisdiction  over  public  nuissnoesi    Bid. 

212.  If  an  mcorporated  bank  of  another 
state,  lends  money  and  takjw  a  mortgage  in 
this  state,  it  is  not  a  vblatioo  of  the  act  of  the 
legislature,  passed  jjj^  21, 1818,  (Seas.  36.  c 
71.)  relative  to  banks,  &C.,  for  restraining  unin- 
corporated associations  from  carrying  on  (ani- 
ing  business.  SUver  Lakt  Bank  t.  A*srtt,  4  J- 
C.  R.  370. 


X.  BAMERVPT. 


A.  CcnulructioH  and 
Ike  VnUed 
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f6#M  ftf  like  toiftn«<  te 
^SMBt,af  J^ml  O800, 
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1806;)  and vka Mt9 were fravMe  under 
ike  commMon,  and  tohai  diacharged  by 
thetofij/kale. 
^  *^^^  g[J«>iftnraeiry ;  yroiMit  in  fvMon  to 

C,  The  4iM%iMiefii;  aengn/ees;  euiU  hy  and 

fl^pomitf  Aem ;  tmdeeUaff, 
D.,  Of  tke  ^peratum   and  effed  ef  hankrufd 

lam  gtneraUy,  in  regard  to  other  eoiin- 

triee;  and  Ike  lam  ^  England  on  ike 

eabfeeL 

A.  Consirudian  and  ^ed  of  the  bankrupt  laa 
of  the  United  Statu,  of  AprU  4»  IdOOj  and 
te&a/  dtbte  were  proixme  wilder  (he  commiff- 
ttunfOndwhai  diecharged  by  the  eertjficaie. 

2ia  The  tMDknipc  aet  of  the  United  Statee, 
of.^lprU  4, 1800,  consolidated  the  proTiaioiis 
of  tlie  BwUd^  Btaiates  of  bankruptcy :  and 
!he  Engtwi  decisionaon  the  aubfect  are,  there- 
fAre,  applicable  in  the  construction  of  that  act. 
Rvisevdi  r.  Mark,  6  J,  C.  R.  266. 

214.  The  benkrtipc  law  of  the  Uniied  Statee 
did  not  operate  upon  acta,  declared  to  be  acts 
of  bankruptcy,  committed  prior  to  the  1st 
of  yinie,  18U0.  APMenomy  ▼.  Murray,  3 
J.  C  R,  435. 

215.  M.  Sc  S^  partners  in  trade,  being  great- 
ly indebted,  in  the  United  Statee,  and  in  Eu- 
mpt,  on  the  2d  of  December,  1799,  eonyeyed 
c«mta  laada  to  B^  in  trust,  for  the  security  of 
ceruiio  European  or  German  creditors,  until 

tl^y  were  paid,  or  S.  should  be 
[*190]  abBolotely  ^exonerated  and  dia- 
ebar^^ed  therefitmi  bv  the  said 
ereditora,  and  their  demands  uransferred  to  M. 
stotip,  or  S.  be  otherwise  exonerated,  acquitted, 
or  diflcharted  therefrom ;  and  after  the  said 
dpiits  shouM  be  satisfied,  or  the  said  S,  so  dis- 
rliar^ed  and  released,  then,  hi  trust  for  M. 
M.  6i  S.,  having  committed  an  act  of  bank- 
ru|Acy  in  My,  1800,  were  duly  discharged 
from  their  debu  under  the  bankrupt  law  of 
tlie  Umled  Sttdee  ;  kdd,  that  the  deed  of  trust 
^"w  vehA,  and  the  discharge  of  8.  from  the 
psrtnerafaip  debts,  under  the  bankrupt  law, 
^  not  a  fulfilment  of  the  condition,  on 
which  the  trtist  for  the  German  creditors  was 
cr^atid.    Pnd. 

2  hi  A  dischar^,  under  tite  bankrupt  law 
of  the  United  Stedee,  does  not  discharge  the 
drhuir  from  debts  commcted  and  made  pay- 
thi<*  jQ  fiorsDe,  or  a  foreign  country,  nnless  the 
^r^'isn  creaitors  come  in  and  prove  then* 
^*^  under  the  commission.  Ibid,  Or,  un- 
kw  it  is  so  declared  in  the  bankrupt  statute, 
t»yetprRss  words,  or  by  necessary  implica- 
tKn.    Mamnfv.DeRoHenham,e^*C.lL  SSI 

217.  But  even  if  tlie  discharge  under  the 
Uoknipt  law  of  the  United  Statee  should  be 
d*^tned  a  discharge  from  any  suit  in  the  United 
Sinie$,fijr  debts  dne  to  the  GemMtit  creditors  of 
^' ;  Yet  that  would  not  satisfy  the  terms  and 
con  Jiijons  of  the  deed  of  trust,  unless  it  op»- 
ntpd  ss  a  discharge  in  Gertiany,  where  the 
d^kd  were  contmcted.  MMenomy  v.  Murray, 
3J.C.R.435.  ^  ^ 

318.  M.  and  B^  m  1790,  conveyed  a  \erffo 
tnct  of  tend  10 1.  8.,  in  truat,  for  their  cred- 


itors residmg  in  Germany,  specially  mort- 
gaging a  part  of  it,  for  three  of  their  German 
creditore,  particularly  mentioned ;  and  M.  cov- 
enanted to  pay  and  discharge  all  taxes  and 
assessments  Which  should  he  charged  aud 
assessed  on  the  land,  and  discharge  certain 
encumbrances  specified ;  M.,  without  having 
performed  any  of  these  covenants,  obtained 
his  discharge,  under  the  banlmipt  law  of  the 
United  Statee,  The  trustee,  afterwards,  with 
his  own  moneys,  paid  the  taxes  upon  tlie  trust 
property,  and  also  paid  off  the  encumbrances, 
and  took  an  assignment  of  them  to  himself; 
held,  that  the  encumbrances  being  for  debts 
certain,  were  provable  under  the  commission ; 
and  M.  was,  tlierefore,  discharged  from  thetiiy 
but  not  from  his  covenai^  to  pay  the  tazeg 
wbich  might,  from  time  to  time,  be  laid  on  the 
property  ;  it  being  a  personal  and  distinct  en- 
gagement for  the  security  of  the  trust  proper- 
ty.   Ibid. 

319.  A  bond  taken  as  collateral  security  for 
actual  advances  and  responsibilities,  is  a  legal 
debt,  provable  under  the  oommioion ;  and  the 
bankrupt  may,  therefore,  set  up  his  discharge 
in  bar  to  any  demand  which  such  security 
was  intended  to  cover.  Rooeevelt  v.  Marii,  6 
J.  C.  R.  206. 

220.  So,  a  judgment  given  by  a  debtor  tn 
T.  in  trust  for  a  creditor,  as  collateral  security 
fyr  existing  advances  and  responsibilities,  is 
lepal,  and  provable  as  a  debt  under  the  com- 
mission: and  all  the  demands,  to  secure  which 
such  judgment  was  given,  are  boired  by  tlie 
certificate.    Ibid, 

221.  But  where  a  judgment  or  other  secu- 
rity is  taken  merely  by  way  of  indemnity,  and 
such  is  the  condition  of  the  bond  given,  then^ 
until  the  party  is  damnified,  by  having  paid, 
the  judgment  cannot    be  proved 

*by  him  as  a  debt,  or  by  the  tnia-    [  *191  ] 

tee,  for  bis  benefit ;  and  therefore, 

is  not  discharged  by  the  certificate.    Ibid, 

222.  Bonds,  to  secure  annuities ;  to  tnistees^ 
to  secure  provision  for  a  wife ;  to  replHce 
stock  at  a  certain  day,  &c.,  are  provable  under 
the  commission  as  legal  debts.    Ibid, 

[As  to  joint  or  eeparate  commieeione,  and 
paknere,  see  D.  239, 240, 241, 242.} 

B.  ^ds  of  bankruptev ;  frande  in  relation  to 
the  bankrujd  law, 

223.  A  debtor,  in  insolvent  circumstances^ 
may,  bona  fide,  give  a  preference  to  one  creditor, 
to  the  Exclusion  of  otliera;  and  such  pref^ 
erence,  though  voluntary,  is  valid,  uoless  done 
in  contemplation  of  bankruptcy.  Phtenixr, 
J%B  Jletiigntes  of  higraham,  5  J.  R.  412. 

224  Even  if  an  act  of  bankruptcy  be  con- 
templated by  the  debtor,  yet  if,  at  tlie  instance, 
and  on  the  application,  of  a  particular  creil- 
itor,  he  pays  such  creditor,  or  assigns  his  prop- 
erty to  him,  such  payment  or  assignment  will 
be  valkl  as  against  the  bankrupt's  assignees. 
Ibid, 

225.  Where  the  grantor  of  a  deed  made  to 
defraud  creditors,  afterwards  became  a  bank- 
nipt,  the  grantee,  the  deed  having  been  d^ 
clued  finiiuiulent  and  void,  is  accountable  for 
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the  rente  and  profile  eubeequeot  to  the  act  of 
benkraptey,  or  frooi  the  time  wheo  the  right 
of  the  creditore  to  cdl  him  to  an  account  ac- 
crued, ikmdi  V.  Codwiit  mid  oifceri,  4  J.  R. 
586. 

22&  A  converance  by  a  debtor  of  hie  prop- 
erty, to  aecure  a  oonajide  creditor,  created  prior 
to  the  ]at  of  JiMe,  l^iOO,  though  made  in  con^ 
templatidn  of  bankruptcy,  ia  valid ;  not  being 
within  the  purview  of  the  bankrupt  bw  of  the 
VmUd  SUOu,  paaeed  ^pWZ  4,  1800,  which 
did  not  go  into  operation  until  the  let  otJums 
following;  nor  ie  auch  a  deed  fraudulent  at 
common  law.  M'MtmmM  v.  iZooeevett,  3  J. 
C.£.44a 

C.  7%t  a$$ignmaii;  atsigneet ;  adion»  hg  and 

agmntithem;  andKi-off. 

2S7.  Where  a  decree  hae  been  pronounced 
in  the  Court  of  Chancery,  in  aauit  brought  by 
certain  creditore  of  a  bankrupt,  against  biro, 
hie  aasignee,  and  othere,  and  the  asignee  ie 
aflerwanle  removed,  and  a  new  aasignee  ap- 
pointed by  a  majority  of  the  creditors,  and  the 
cause  ie  brought  by  appeal  to  the  Court  of 
Errore,  that  Court  will  not  stay  the  proceed- 
ings, until  a  new  aBsignee  ie  appointecL  Sand$ 
Y.  Codunse^  3  J.  R.  4& 

228.  Where  a  bill  in  Chancery  waa  filed  by 
creditore,  to  aet  aside  the  deeda  of  a  bankrupt, 
on  the  ground  of  fineud  ;  hM^  that  the  proper- 
ty  waa  not  to  be  placed  in  the  hands  ore  mae- 
ter,  but  waa  to  be  diapoaed  of  by  the  aaeigneee 
of  the  bankrupt,  according  to  the  bankrupt 
law.    ^Sbnif  V.  CmMk,  4  J.  R.  530. 

229.  Where  there  are  mutual  dealtaga  be- 
tween A.  and  B»,  and  A.  having  the  property 
of  &  in  hie  handa,  &  becomes  bankrupt,  A.  ie 
entided    to  aet  off  his  debte    or   demands 

against  the  funde  in  hie  handa, 
[  *19d  ]    *and  can  be  compelled  to  account 

to  the  aaeigneee  of  the  bankrupt 
for  the  balance  onhr,  even  though  the  subject 
of  tlie  eet-ofr would  not  be  admiesible  at  law. 
Murray  v.  Riggt,  15  J.  R.  571.  [See  Qgden 
T.  CoiMey,  2  ^  R.  274.  where  the  Bunieme 
Court  decided,  that  in  an  action  brousht  by  the 
assignees,  to  recover  a  debt  due  the  bankrupt, 
the  defendant  cannot  act  off  a  check  of  the 
bankrupt,  dated  prior  to  the  bankruptcy,  un- 
leae  be  prove  that  it  came  to  bis  hands  prior 
to  the  bankniptcy.] 

D.  (}fiheiiperatiMaiuleJtd(^hankrupilaw» 
gmeraUy,  in  rtrwrd  Ie  Met  eennfriet ;  aind 
ikt  law  oflkigEmdoniht  ntb/eeL 

230.  It  ia  a  principle  of  intematioiMd  la^ 
to  take  notice  of  and  give  effea  to  the  title  of 
foreign  aaeigneea ;  and  the  aaeignefa  of  a  for- 
eign oankrupt  may  aue  here  for  debte  due  to 
the  bankfupt*e  eetate,  either  aa  auch  aaatgnaee^ 
or  in  the  name  of  the  bankrupt.  Hohiu§  v. 
Heeieen,  4  J.  C.  R.  4fia  fSbe  1  J.  R.  118.  2 
J.  R.  34^1 

23L  The  aame  princ^>le  of  general  law, 
that  gorema  marriage  contraeta,  tesuroentary 
diapoaitiona,  and  tlwB  eucceeeion  to  the  per- 
■anel  eetate  of  aninteatate.  apfdiea  lothedi^- 
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232.  The  principle  of  intematioDai  kw  on 
the  Buhject,  le  a  rule  of  decielon,  not  a  quee- 
tion  of  iuriadktion ;  and  doaa  not  afiect  tbe 
rigfata  of  tenitorial  aoverelgnty*    Aid, 

23a  But  the  title  of  foreign  ane^peee  takes 
effect  onlv  firom  the  date  of  the  aangnmeDt  to 
them,  and.  baa  no  rektion  to  the  time  the  act 
of  bankruptcy  waa  coounittad.    JML 

234.  The  docuine  of  rtkdiofH,  is  referd  le 
bankrupts,  is  a  poaitive  rule  of  mere  muuid- 
pal  poucy ;  ana  the  rule  of  csbm^  amoog 
nations  doea  not  require  ite  adoption.    Ihid, 

235.  Therefore,  an  asatgmnent  by  the  com- 
mierionere  of  bankrupte  in  Et^ani^  of  all  the 
estate  and  cAoeef  m  oefien  of  the  bankrupt, 
paeeee  a  ddft  due  by  a  citisen  of  iIm  awe  to 
the  Engliah  bankrupt.    Ibid, 

236.  And  if  the  aaeignmem  ie  piior  in  time 
to  an  attachment  of  tfieeeaee  debt  here,  at  tbe 
inatanoe  of  an  .^knerieaR  creditor  of  the  bank- 
rupt, under  the  act  giving  relief  agaioat  abeent 
dcbtora,  &C.,  a  aubaequent  p^ment  of  tbe 
debt  to  tbe  foreign  aaeigneea  in  JBngiond  ie  c 
bar  to  a  euit  brought  here  by  the  tnialeea  oa- 
der  tlie  aet  ajpiinat  the  debtor  heae.    JUL 

237.  A  concurrent  aeparate  aaaignment, 
mada  by  the  foreign  baiikrapt  to  the  as- 
aigneee  under  the  ccmunieaion  of  hankmptt, 
tiraugh  it  may  etrengthen  the  eaaa  before  tke 
Court,  makea  no  di&rence,  in  the  npplkateia 
of  the  general  doctrine.    Ibid^ 

238.  Tbe  efEect  ia  the  eama,  whether  the 
treaefer  be  made  by  tbe  bamkmpt  himaelC  or 
by  tlie  law  <tf  the  place  of  hie  damicil  for  him. 
Aid. 

[JVble^— The  caae  of  Jkimm  w.  BemMm  aA 
terwarda  came  before  the  Sufamua  Ceuit, 
and  the  queationa,  involving  tbe  above  prin- 
cipiea  declared  by  the  chancellor,  were 
ftrlly  diecuaeod  by  the  counael. 
PiaU,  «J,  evpreeeed  hie  diment  [•IM] 
from  thoae  pnnciplea,  but  the  oth- 
er judgee  gave  no  opinion,  the  cauae  being  de- 
cided on  another  ground,  in  which  they  all 
agreed.    £«e  20  J.  R.  229.] 

230.  The  rule  in  Etffdand^  in  CMea  of  tbe 
bankruptcy  ofjakU  tradeia,  teumt  to  be,  that 
joint  creditore  may  prove  their  debte  under  a 
separate  commission,  and  aepaante  crediten 
uaderajointoommieskMi;  buidiatinot  accounts 
are  kept  of  the  joint  and  aeparate  ealatea,  aad 
the  ioua  estate  ia  first  applied  to  the  payment 
of  the  partoerahip  debte,  and  tlie  aeparate  oe- 
tata  to  the  aeparate  creditore,  aad  the  aufplm  of 
each  eetate  to  the  ereditova  remaioingon  the 
tf  ther.    Mmray  v*  Mum^  5  J.  C«  R.  60. 

240.  Tbe  aorigoeea  imder  a  conuniaBion  of 
hankru|it  can  diMribute  the  whole  paetBcrafaip 
fund ;  for,  after  a  aeparate  ooaruniaeiott,  a  joint 
commiaeion  cannot  laeua,  and  vtoe  warwa;  and 
where  both  are  ieeued,  one  or  the  other  m  eo- 
pareeded,  aa  may  beet  aaawer  the  coda  of  jua* 
tice.    Ibid. 

241.  The  aaeignflce  of  the  baaknipt,  and  the 
eolvcnt  nanner,  must  join  in  a  euit  at  law.  Aid. 

242.  The  aesigneee  of  a  bankrupt  paitner, 
under  a  aeparate  commiaeioD,  are  tenaota  ia 
common  with  the  aolveotpaitoery  aad  oae  can- 
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DOC  can  the  joint  property  oot  of  tbe  hands  of 
ibeocher.    hi(L 


XL  CHAMPERTY  MfD  MJUNTEJSr- 

ANVE. 

343L  Where  an  attorney  purehaaea  from  hia 
dieot  the  whole  aubject  matter  of  eontroTer^, 
ibr  hii  own  benefit,  though  he  may  haye  aome 
interest  of  hia  own,  it  ia  eAmmMify.  Ardtn  t. 
PatfoiM,  5  J.  C.  R.  44. 

244.  An  agreement  amountmg  to  dkniperfy, 
eumot  be  supported  in  equity.    JbidL 

MS.  Adraneing  money  to  a  poor  person  to 
prosecute  hia  auit,  ia  not  aiatnlemmee.  Paine 
v. /haul,  3  J.  C.  R.  50a 


XIL  CIVIL  DEATK 

246L  A  peraon  convicted  and  attainted  of 
felooy,  and  aentenced  to  the  state  priaon  for 
Hfe,  pitT  to  the  39th  of  Mwrdt^  1799,  (which 
crested  a  new  nile,)  was  not  civUiUr  mmrtuus ; 
and  his  estate,  therefore,  was  not  deyeated  by 
tbe  sentence.  Plaioer  t.  Sherwood,  6  J.  C.  R. 
118.  In  the  caae  of  TVtmp  ▼.  Wood,  (4  J.  C.R. 
2^)  in  regard  to  the  same  conyiction,  the  same 
point  incidentally  aroae,  and  the  at- 
[  *1M  ]  tention  *of  the  Court  not  being  par- 
ticolarly  directed  to  the  aubject,  it 
^w  said,  that  the  act  of  the  29th  of  Afare^ 
1799,  was  declaratoiy  of  the  common  law ;  and 
tbe  psrty,  by  the  conviction  and  aentence  to 
ioiprisonmettt  for  fife^  waa  civilly  dead.  But 
civil  death,  at  the  common  law,  vras  confined 
to  iDODka  professed,  or  to  persons  who  abjured 
or  were  banished  the  realm ;  imprisonment  for 
Kfe  being  a  punishment  unknown  to  the  com- 
nxn  law,  and  created  by  our  statute. 


XDL    COJSnSTITDTIOJSr    Mm     GOV- 

ERNMENT  OP  THE  UMTED 

STATES. 

347.  Under  the  constitution  of  the  United 
^a<et,  citizens  of  each  state  are  entitled  to  free 
iDgresB  and  egreas  to  and  from  any  other  state, 
and  to  all  the  immunitiea  of  citizena  of  every 
«it«.   LitmgtUm  v.  Tbaipifcm,  4  J.  C.  R.415. 

24a  The  government  of  the  UmUd  SUdes 
btviogsole  uid  excluaive  juriadiction  over  all 
difierences  between  two  or  more  states,  all 
^  ef  reprisal  between  tbe  atatea  are  unlaw- 
nil  tod  unneceasary.    Md 

249.  It  betonga  to  the  government  of  the 
yMtd  SIoUm  to  decbuw  whether  it  will  con- 
>der  a  eolony,  which  baa  thrown  oflT  the  yoke 
^  tbe  mother  country,  as  an  independent 
■<a<e;  and,  until  tbe  government  has  decided 
^  the  quckion,  Courts  of  justice  are  bound  to 
f^Hnder  the  ancient  state  of  things  aa  remain- 
»Jf  tuwhanged.    QtUUm  y.  Hoyt,  1  J.  C.  R. 
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JH  what  cases,  and  in  what  proportion,  eonfri&ti- 
tion  shall  he  made. 

7S0.  Where  hmd  ia  charged  with  a  burden, 
each  part  ouffht  to  bear  no  more  than  its  due 
proportion  of  the  charge ;  and  equity  will  com- 
pel each  parnr  to  a  just  contribution.  jSfeaena 
V.  Cooper,  1  J.  C.  R.  425. 

251.  And  a  creditor  cannot,  by  any  act  or 
aaaignment  of  his,  deprive  the  co-crecutors,  or 
ownen  of  the  land,  of  their  right  of  contribu 
tion  againat  each  other.    Ibid    S  P,  Cheese 
brouf^  V.  MUlard,  IJ.  C.  R.  409. 

^SL  Chancery  will  compel  the  creditor  to 
aid  the  contribution,  by  aasigning  his  bonds 
and  aecuritiee  to  the  debtor,  or  aurety,  or  ownot 
of  the  land,  whom  he  chargea  with  hia  whoki 
demand ;  and  he  will  not  be  permitted,  volun 
tartly,  to  defeat  thb  right  [ikid  Su  Suhst^ 
tutionJ] 

•253.  Where  a  bond,  payable  in  [  •MS  ] 
two  inatahnents,  waa  aecured  by  a 
mortgage  on  a  mitt,  &C.,  and  the  debtor,  aftar- 
war£,  gave  a  aecond  mortgage  on  six  other 
lota  of  land,  apecifically  to  aecure  the  payment 
of  the  fimt  inatalment  of  the  bond,  but  witbouft 
reference  to  the  first  mortgage ;  and  all  the  par- 
tiea,  aflerwards,  by  an  arrangement  between 
them,  declared  the  aecond  instalment  paid,  and 
cancelled  the  first  mortgage,  leaving  the  aecond 
to  remun  as  security  for  the  fint  insmlment;  and 
at  a  Mile  of  the  six  lots,  under  a  aubaequent  judg- 
ment, which  was  a  lien  on  the  equity  of  re- 
demption on  theae  lots,  A.  purehased  two  Iota, 
and  B.  four  Iota,  knowing,  at  tbe  time,  the  sit^ 
uation  of  tbe  mortgage ;  and  B.,  aflerwards^ 
purehased  the  second  mortgage,  and  filed  a 
mil  to  forecloae ;  decreed,  that  A.  was  bound  to 
contribute  towards  the  satiafiictton  of  the  prin- 
cipal and  interest  due  on  the  first  instafanent, 
according  to  the  actual  relative  vtelue  of  the 
lots,  and  not  according  to  the  prices  for  which 
they  were  sold  at  the  sherifr'a  sale.  Cfteese- 
^1^^  V.  MiUard,  1  J.  C.  R.  409. 

2£l.  Where  six  separate  lota  or  parcels  of 
land  were  mortgaged,  and  the  mortgagee,  afler- 
wards, released  four  of  the  lots  from  the  mort- 
gage, leavinff  the  original  debt  to  stand  charged 
on  the  remaming  two ;  hdd,  that  the  two  Iocs 
were  chargeable  with  their  ratable  proportion 
only  of  the  original  debt  and  intereat,  according 
to  the  relative  value  of  the  six  lots,  at  the  date 
of  tbe  mortgage.  iStet^en^  v.  Cooper,  1  J.  C.R.  425. 

255.  A  purehaser  of  part  of  lands  mortgaged, 
from  the  mortgagor,  is  not  bound  to  contribute- 
ratably  with  a  purchaser  of  the  equity  of  re- 
demption, under  a  judgment  atibsequently  ob- 
tain^, towarda  the  dischaige  of  the  mortgage ; 
unless  the  residue  of  the  mortgaged  premiaea 
provea  insufiicient  to  extinguish  the  debL  OiB 
v.  iMon,  IJ.  C.  R.  447. 

2^6.  Equity  will  not  interpose  to  enforce  « 
contribution  between  wrong  doers,  especially 
where  they  do  not  stand  in  equal  right,  or  there 
is  not  equal  equity  between  them.  Peek  v. 
EUis,  2  J.  C.  R.  131. 

257.  Contribution  ia  allowed  only  between 
defendanta  atanding  tti  teqwdijwt.    Aid 
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258.  There  is  no  contribution  between  joint 
trtapassen  9l]tLW;  nor,  tf^eenu,  in  equity.  Ibid. 

Sw.  The  representative  of  a  deceased  part- 
ner, who  has  piid  the  whole  of  a  partnership 
debt,  will  not  oe  substituted  In  the  place  of  the 
creditor,  in  order  to  recaver  a  proportion  from 
the  surviTor.  Sdls  y.  MmmUtraiors  of  Hub' 
6e«,  3  J.  C.  R.  394. 

S60.  But  if  the  surviving  partner  alleges  that 
a  balance  was  due  to  him  nx>ni  the  deceased, 
aa  much  or  mora  than  he  had  been  obliged  to 
pay,  an  account  must  be  taken,  before  the  Court 
can  interfere  to  enforce  the  claim  for  contribu* 
tion.    Ibid, 

261.  The  doctrine  of  contribution  is  not  so 
much  founded  on  contract,  as  on  the  principle 
of  equity  and  iuatice,  that  where  the  interest  is 
common,  the  burden  also  should  be  common  ; 
and  the  principle  that  equality  of  right  requires 
eauality  of  burden,  has  a  more  extensive  oper- 
atiaa  in  a  Court  of  equity,  than  in  a  Court  of 
law.    Campbell  v.  Mesier,  4  J.  C.  R.  334. 

*263.  Thus,  where  there  was  an 
[  *196  ]  old  party-wall  between  two  owners 
of  bouses,  in  the  city  of  JV*etr-  York, 
and  one  of  them,  being  desirous  to  build  a  new 
bouse  on  his  lot,  pulled  down  his  old  house, 
and  with  it  the  party-wall,  which  was  ruinous, 
and  rebuilt  it  with  his  new  house ;  hddy  that 
the  owner  of  the  contiguous  lot  was  bound  to 
contribute  ratably  to  the  cost  of  the  new  party- 
walL    JUd. 

263.  But  he  is  not  bound  to  contribute  to 
building  the  new  wall  hiffher  than  the  old ; 
nor,  if  materials  more  costly,  or  of  a  different 
nature,  are  used  in  it,  is  he  bound  to  pay  any 
part  of  the  extra  expense.  Ibid, 
.  264.  And  the  amount  of  the  contribution,  as 
ascertained  by  a  master,  being  a  lien  on  the 
wall  firom  the  time  it  was  demanded  and  refus- 
ed, tlie  party  is  entitled  to  interest,  if  it  remain 
unpaid.    5.  C.  6  J.  C.  R.  21. 

^65.  Where,  on  a  bill  filed  by  a  mortgagor 
to  redeem,  against  the  administrators  of  a  mort- 
gagee in  poflsession,  and  others  claiming  under 
Sim,  the  defendants  were  decreed  to  pay  a  cer- 
tain sum  for  the  rents  and  profits  of^tlie  land, 
afler  deducting  the  mortgage  debt ;  and,  the 
decree  being  silent  as  to  the  proportion  which 
each  defencfant  was  to  pay,  one  of  the  defend- 
ants paid  the  whole,  and  the  plaintiff  gave  him 
liberty  to  make  use  of  the  decree  to  reimburse 
himself;  hdd,  that  he  could  use  the  decree  only 
for  his  protection  and  indemnity,  so  far  as 
his  co-defendants  were  bound  to  contribute. 
Scribn^r  v.  Hickoky  4  J.  C.  R.  530. 

266.  And  the  Court,  on  petition  and  motion 
of  a  co-defendant,  directed  the  contribution  to 
be  enforced  under  the  decree,  so  far  only  as 
the  right  was  clearly  ascertained.    Ibid. 

267.  A  defendant  who  has  made  payments 
Ibr  his  co-defendant,  towards  satisfying  a  prior 
mortgage,  and  beyond  his  proportion  of  the 
burden,  is  to  be  deemed  substimted  for  the 
plaintiff,  to  that  extent,  and  as  far  as  the  fiict  ap- 
pears from  the  proceedings  in  the  cause.  Lauh 
renee  v.  Cornell,  4  J.  C.  R.  542. 

268.  If  A.,  against  whom  there  is  a  judg- 
ment, being  seiKd  of  lands,  sells  part  of  them, 
and  dies  seised  of  the  residue,  nia  heirs  are 
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bound  to  satisfy  the  judgment,  as  far  as  the  as- 
sets descended  to  tliem  are  sufficient  for  that 
purpose ;  and  tliey  are  not  entided  to  any  con- 
tribution from  the  purchaser  of  a  part  of  the 
lands  of  their  ancestor,  for  they  stand  in  his 
place ;  and  there  is  no  equality  of  right  be- 
tween them  and  the  purchaser,  in  respect  to  the 
j  udgment.    Clowes  v.  Dickenson,  5  J.  C.  R.  235. 

269.  If  there  are  several  heirB,  and  tbe  judg- 
ment creditor  collects  tbe  debt  from  a  part  of  tba 
inheritance  allotted  to  one  of  them,  aoeh  heir  ts 
entided  to  contribution  fbom  his  co*h«rB.   Ibid, 

270.  JB  seems,  that  between  mircfaaocra  in 
sQcceaaion,  at  difierent  timea,  of  difierent  parts 
of  the  estate  of  the  judgment  debtor,  there  is  no 
contribution,  for  there  is  no  equality  of  right 
between  them.    Snd, 

271.  Where  a  judgment  is  a  lien  on  difTeiw 
ent  parcels  of  land,  one  of  the  several  owners, 
on  a  bill  aeainst  the  judgment  creditore  only, 
is  not  entitled  to  a  decree  for  contribution  ;  nor 
is  he  entitled,  on  pa^ins  off  the  judgment,  to 
have  it  assigned  to  him,  by  wayof  subetitutioo, 
in  order  to  enable  him  to  enforce  contribution 
against  the  other  persons  ^liable  to 
contribute,  but  who  are  not  parties  [  *197  ] 
to  tbe  suit.  Avent  v.  Petten,  7  J. 
C.R.211. 

[iSiee  Substitution,    Agreement,  D  (a)  pi.  96.] 


XV.  corporation: 

272.  There  is  no  particular  fbrm  of  words 
requisite  to  create  a  corporation.  Denton  v. 
Jackson,  2  J.  C.  R.  320. 

273.  Persons  may  have  corporate  power?,  Jtifr 
modo,  or  for  certain  specific  purposes  only,  ibid, 

274.  The  loan  officers,  and  the  aty ei  wiarj 
of  a  county,  are  endowed  with  a  corporate 
capacity.    Ibid, 

275.  The  several  towns  in  the  aiaf  o  may  be 
considered  as  legal  committees,  or  bodies  poll 
tic,  for  certain  purposes.    Ibid, 

276.  Whether  Cliancery  has  jurisdiction  over 
corporations,  in  respect  to  breojches  of  trust, 
unless  in  the  case  of  a  charity  ?  G^uerc.  At- 
torney General  v.  Ulica  Insurance  Company,  2 
J.  C.  R.  371.  384. 

277.  Whether  Chancery  has  a  visitatorial 
power,  or  superintending  jurisdiction,  over  cor- 
porations, civil,  or  eleemosynary  ?  QiMere.  Ibid, 
386. 

278.  But  pereons  exercising  corporate  powers 
may,  in  their  character  of  trustees,  be  made 
accountable  in  Chancery  for  a  fraudulent 
breach  of  trust.    Ibid,  389. 

279.  Aliter,  where  the  ouestion  is,  whether 
a  corporation  has  fbrfeitea  its  charter,  or  has 
usurped  a  franchise^  or  violated  a  penal  statute. 
Ibid,  % 

280.  A  foreign  corporation,  or  an  incorporat- 
ed bank  of  another  state,  may  sue  in  its  cor- 
porate name,  and  file  a  bUl  for  the  sale  of  land 
m  this  state,  under  a  mortgage  taken  to  secure 
money  lent  Silver  Lake  iank  v.  JVorlh,  4 
J.  C.  R.  370. 

281.  If  the  loan  and  the  mortgage  were  con- 
current acts,  it  is  within  the  reason  and  the 
spirit  of  the  act  of  incorporation,  by  which  tbe 
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eorpontion  10  anthorized  to  take  mortgages, 
&c^  for  the  security  of  debts  previously  coqf- 
tncted.    Ihii, 

2(3.  But,  U  seemSi  that  Chancery,  will  not, 
hi «  collateral  way,  decide  a  question  of  mis- 
taer  of  a  charter,  by  setting  aside  a  bona  fidt 
eootfBCL    nnL 

283.  If  an  incorporated  bank  of  another  state 
leods  money,  and  takes  a  mortgage,  it  is  not  a 
Tiolation  of  the  act  of  ,^inL  21, 1818.  (Sess. 
36.ch.71.)    ML 

284  Id  private  unincorporated  associations 
of  individuals,  the  majority  cannot  bind  the 
minority,  unless  bv  special  agreement.  Z>tv- 
Mfffion  V.  /.^fncA,  4  J.  C.  R.  573. 

285.  A  corporation  aggregate  may  be  dis- 
solved within  the  period  prescribed  by  its 
charter,  by  the  death  of  all  its  members,  or  the 
di>«t ruction  of  an  integral  part  of  it,  or  by  a 
earrender  of  its  franchises  into  the  hands  of 
the  government,  or  by  a  forfeiture 
[*198]  for  nonuser,  or  ^misuser,  of  its 
franchises;  but  in  tlie  two  latter 
cases,  the  forfeiture  must  be  judicially  ascer- 
tained and  declared.  Sltt  v.  Btoom^  5  J.  C.  R. 
3t>i.    5.  C.  on  appeal,  19  J.  R- 456. 

2S8.  If  a  corporation  suffers  acts  to  be  done 
which  destroy  the  end  and  object  for  which  it 
««'as  instituted,  it  is  equivalent  to  a  surrender 
of  irs  rights.  S,  C.  on  app^,  19  J.  R.  456. 
Contra,  5  i.  C.  R.  366. 

287.  The  Duicht9s  CoUon  Manufactory  be- 
came incorporated  in  December^  18l4,  for 
twenty  years,  under  the  statute,  (Sess.  34.  c. 
^.  1  N.  R.  L.  'M5.)  Afler  December,  1817, 
tliere  was  no  meeting  of  the  trustees,  nor  any 
bisiocss  or  act  done  by  the  corporation ;  and 
on  the  1st  of  FAruary^  1818,  all  the  property, 
real  and  peraonal,  was  sold  by  the  sheriff  under 
an  execution.  In  Aprils  1819,  the  appellant,  a 
creditor  of  the  corporation,  filed  his  bill  against 
the  respoodents,  to  charge  them,  under  the 
Jwrih  section  of  the  statute,  aa  individually 
respoBsible  for  the  debts  of  the  corporation,  to 
the  fxtent  of  their  respective  shares  of  stock, 
alleging  that  the  corporation  was  to  be  con- 
Aiered  as  dissolved,  on  the  let  (^  f  V&ncury, 
1818;  Md,  that  the  corporation,  within  the 
meaning  of  the  statute,  as  regarded  creditors, 
was  diaolved,  after  ceasing  to  act  as  a  corpora- 
tioo  for  such  a  ieogth  of  time,  and  ailer  a  sale 
^  all  its  property ;  and  that  the  respondents 
were,  therefore,  individually  responsible  for  the 
<l«hu  of  the  corpomtioii,  accoiding  to  the  act 
&  C.  on  appeal  19  J.  R.  456.  Omtra,  5  J.  C. 
11360. 

J^  Bot  the  mere  fact  of  the  sale  of  all  the 
visible  property  of  a  corporation,  and  a  tern- 
f^rarjf  sttspeosion  of  its  Rumufacturing  busi- 
Msit  IS  not  a  auffictent  ground  for  considering 
■ich  corporation  dissolved,  so  as  to  render  the 
BMiividiial  tfockholders  tndividuaUy  responsi- 
ble, as  louff  aa,  by  a  rej^lar  election  of  trustees, 
there  baa  been  a  continued  succession,  and  the 
company  kept  in  operation,  and  has  capacity 
to  increase  the  aubacriptioo  or  stock,  or  call  in 
inore  capital,  and  remtme  its  business.  Brinch' 
ohf  f.  Brom,  7  J.  G.  R.  217.  And  the 
gnwiDd  on  which  the  Court  of  Errors  heki  the 
^^'i^nxMUoa  diflsoWed,  in  the  above  case  of  iSZee 


'  v.  Bloom,  was,  that  acts  were  done  e^fuivalent 
to  a  direct  surrender;  for,  the  trustees  ceasing 
to  act,  and  the  regular  annual  election  of  trus- 
tees being  discontinued,  there  was  evidence  of 
a  virtual  surrender  of  its  franchises.    Ibid. 

289.  A  resolution  or  by-law  of  a  corporation, 
allowing  the  stockholders,  on  paying  thirty  per 
cent,  of^their  shares,  to  forfeit  their  stock,  is 
void,  as  against  creditors  suing  under  the 
statute.  Slee  v.  Bloom,  19  J.  R.  456.  Contra, 
5  J.  C,  R.  366. 

290.  Where  a  creditor,  who  was  a  trustee 
of  a  corporation,  so  created,  openly  protested 
against  such  a  by-law,  or  resolution,  though 
he  accepted  money  raised  under  it,  and  was 
present  at  a  subsequent  meeting  of  the  trustees, 
when  the  application  of  the  money  was  direct- 
ed, and  to  which  he  assented ;  hetd,  that  this 
was  not  a  ratification  by  him  of  the  by-law  or 
resolution.    Hnd, 

291.  A  by-Uwor  resolution  of  a  corporation 
so  created,  that  any  stockholder,  paying  fi/ty 
per  cent,  on  his  shares,  should  be  discharged 
from  all  future  eaUs  on  his  subscription,  &c., 
other  than  proceeding  by  way  of  forfeiture,  is 
valid;  and   those  who  complied 

with  the  terms  *of  the  resolution,    [  *199  ] 
before  the  corporation  was  dissolv- 
ed, were  held  to  be  discharged  from  all  respon- 
sibility to  the  appellant.    Ibid, 

2i^.  A  corporation  so  created,  in  March, 
1817,  executed  a  bond  under  their  corporate 
seal,  on  which  a  judgment  was  entered  in  May, 
1817 ;  held,  that  the  corporation  being  consid- 
ered  as  dissolved  in  February,  1818,  the  judg- 
ment was  binding  and  conclusive  on  the  mem- 
bers of  the  association  individually,  to  the  ex- 
tent of  their  individual  shares.  &  C  20  J. 
R669. 

293.  Though  the  trustees  or  agents  of  such 
corporation  are  not  the  trustees  or  agents  of 
the  individual  stockholders,  yet  they  may  bind 
the  individuals  to  the  extent  of  their  respective 
shares,  in  case  of  a  dissolution  of  the  corpo- 
ration.   Ibid. 

294.  And  the  individual  stockholders,  who, 
on  a  dissolution  of  the  corporatk>n,  became 
liable  for  a  judgment  debt  contracted  by  the 
trustees  or  agents  of  the  company,  cannot  im- 
peach its  consideration,  except  by  showing 
fraud  or  imtmsition,  or  that  it  was  rounded  in 
error.    Ibia. 

295.  The  remedy  against  a  corporation  for  a 
misuser  or  nonuser  of  its  privileges,  so  as  to 
work  a  forfetmre,  is  not  in  Chancery,  but  at 
hw,  by  a  scire  faeias,  prosecuted  at  the  in- 
stance and  in  behalf  of  the  government,  not 
on  the  application  of  an  individuaL  &  C.  5 
J.C.R.366.    19  J.  R.  456. 474. 


XVr.  COSTS. 


A.  Costs  in  general ;  when  granted,  and  irAm 

refuted ;  iffhen  charged  on  (he  person,  asid 
when  on  Uie  fund. 

B.  TSuation. 

C.  Security  for  costs. 


CHANGEETv-€Mk 


A.  Qf  eoHs  in  general;  uhen  granUd^  and 
umin  refused ;  when  tkarged  on  th/t  perton^ 
and  when  onAe  JwuL 

296.  Costs  in  Chancery  do  not  always  follow 
the  event  of  the  cause ;  but  are  awarded  or  not, 
according  to  the  justice  of  the  case.  They 
rest  in  the  sound  discretion  of  the  Court,  to  faie 
exercised  upon  a  full  view  of  all  the  merits  and 
drcumstances  of  the  case.  MeoU  v.  Trustees 
of  Himtingtan,  1  J.  C.  R.  1G6.  MeikodiH 
JEpiscopal  Church  v.  Jaqws^  1  J.  C.  R.  65. 
.  JEasUnim  t.  Kirk,  2  J.  C.  R.  317.  Executors 
0/  Getman  v.  Bearddey,  2  J.  C.  R.  274.  fVO^ 
Kamsv.  mikins,S  J.C.&65.  TraoisY.  Waters, 
on  appeal,  12  J.  R.  500. 

29/.  Costs  were  decreed  against  a  trustee 
who  had  been  guilty  of  negligence.  Grmf  v» 
IWuMon,  1  J.  C.  R.  82. 

29o.  So,  costs  may  be  decreed  against  a 
trustee,  unreasonably  refusing  a  conveyance. 
IMngsUm  v.  Byrntf  on  appeal,  11  J.  R.  555. 

*f&9.  Where  a  final  decree  is 
[  *JI00  ]  silent  as  to  the  costs,  they  are  lost, 
and  cannot  afterwards  be  ordered 
to  be  paid,  unless,  on  a  rehearing,  the  decree 
has  been  opened  for  that  purppee.  JVavis  v. 
Waters,  1  J.  C.  R.  85.  S.  C.  on  appeal,  12 
J.  R.  500. 

300.  A  rehearing  is  not  granted  for  costs 
only,  unless  in  very  special  cases.  Easlhum 
y.  ISrk,  2  J.  C.  R.  317. 

301.  Nor  will  an  appeal  lie  for  costs  merely. 
Snd. 

302.  It  is  a  general  rule  of  law  and  equity, 
that  when  the  party  dies  before  judgment,  or 
decree,  the  costs  die  with  him.  uVavis  v. 
Waters,  on  appeal,  12  J.  R.  500. 

303.  But  if  costs  have  been  decreed,  and  the 
party  dies  before  they  are  tottd^  the^  may  be  re- 
covered by  his  personal  representa&ves,on  a  bill 
of  revivor ;  but  to  obtain  the  costs,  the  executors 
or  personal  representative  must  iq>pear  before 
tbe  Court  expressly  in  their  chamcter  as  such ; 
for  if  the  bill  of  revivor  slates  the  plaintiA  to 
be  the  heirB  and  devisees  of  the  party  deceased, 
though  some  of  them,  in  foct,  are  executors, 
yet  they  can  only  be  known  in  their  character 
as  heirs  and  devisees,  and  not  as  executors. 
Tnwis  V.  Waters,  1  J.  C.  R.  65.  iS.  C.  on  ap- 
peal, 12  J.  R.  50a 

304.  On  a  bill  by  a  legatee  against  the  ad- 
mhiistrator,  where  the  defendant  submitted  to, 
and  asked  the  direction  of  tbe  Court,  his  costs 
were  ordered  to  be  paid  out  of  the  fund.  JMbr- 
rtU  y.  Dieksy,  IJ.C.fL  153. 

305.  Where  a  plaintiff  had  probable  cause 
for  seeking  the  aid  of  tbe  Court,  yet  (ailed  in 
establisbing  his  title ;  but  the  defendant  showed 
none,  or  no  better  title  to  the  property  in  dis- 
pute, the  bill  was  dismissed  without  costs  on 
either  side.  A&ofl  v.  Thtstees  of  Huntwgton, 
1  J.  C.  R.  106. 

306.  A  plaintiff  suing  in  mtre  droit  is  not 
responsible  for  costs,  unless  under  special  cir- 
cumstances. Cfoocfridk  V.  Pcftcfletofi,  3  J.  C.  R. 
520. 
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:I07.  But  if  beiia,  exeeutot^  or  ateinflim- 
tors,  bring  croundlM  or  yexatiooa  auita,  they 
will  be  onfored  to  pay  ccmns.  JSzecufan  ^ 
Gttmmn  y.  Beonriif^,  2  J.  C.  R.  274. 

308.  An  administrator  or  trustee  who  renstt 
a  claim,  and  litigates  honajide,  from  a  conyiction 
of  duty,  and  where  no  intentional  defoiilt  is 
made  to  appear,  will  not  be  charged  personaUy 
with  the  costs,  but  they  will  be  ordered  to  be 
paid  out  of  the  assets.    Moses  y.  Murgatrcyd, 

1  J.C.R.473.  DunscombY. Executors rf Dims- 
comb,  1  J.  C.  R.  508. 

309.  Ona  bill  filed  by  tbe  heirs  of  D.  against 
tbe  heirs,  &c.  of  P.,  for  a  specific  performance 
of  a  contract,  it  appearing  that  there  was  no 
improper  behavior,  or  unjustifiable  defence, 
the  defendants  were  not  decreed  to  pay  costs. 
Heirs  of  D^  y.  Heirs  of  Potter,  3  J.  C.  R. 
152. 

310.  A  purchaser  of  land  chargeable  with 
constructive  notice  only  of  a  ^  pendens,  was 
not  charged  with  costs,  there  being  no  actual 
fraud,  though  the  purchase  was  set  aside  on 
the  ground  of  implied  fraud.  Murray  y.  Bat- 
iou,  1  J.  C.  R.  566.    &  P.  Mwnrau  Y.  LsPnan, 

2  J.  C.  R.  441. 

•311.  When  the  parties,  by  rou-  [  *201  ] 
tual  consent,  withdrew  a  cause 
from  the  Court,  before  hearing,  for  the  purpose 
of  a  settlement  by  arbitratore,  and  on  certain 
terms,  one  of  which  was,  that  the  question 
of  costs  should  be  settled  and  submitted  to  tbe 
chancellor;  there  being  original  and  cross 
suits,  the  Court  refused  to  decide  tbe  mere 
question  of  costs,  but  left  each  party  to  pay  bis 
own  costs.  Eaititum  and  Downes  y.  Kirt,  2  J. 
C.  R.  317. 

312.  A  plaintiff  will  not  be  allowed  to  dis- 
miss his  bill,  without  costs,  unless  it  appears 
that  he  had  reasonable  grounds  for  filmg  it 
Perine  v.  Swaim,  2  J.  C.  R.  475. 

313.  Where;  on  a  bSl  to  foreclose  a  roortcage, 
a  suhwquent  moitasee,  or  judgment  creditor, 
who  is  made  defendant,  answers  and  diadalms, 
he  is  entitled  to  odets  a^inst  the  plaintifi^  lo 
be  paid  out  of  the  fimd,  if  it  besuffieioDt ;  and 
if  not,  to  be  paid  by  the  plaintiff;  he  not  hav- 
ing applied  to  such  defendant,  before  suit,  to 
rewase,  or  otherwise  disclaim.  Cofltit  y.  JEfar- 
nerf,  3  J.  C.  R.  61. 

314.  AplaiotiffsuingfiiyerRMpai^pcri«,and 
recovering  a  legacy  atfaiost  exeentors,  is  enti> 
tied  only  to  the  aekuueoata  or  expenses  of  the 
suit,  to  be  paid  out  of  the  aslen,  WilHams  v. 
IfiUbm,  3  J.  C.  R.  65. 

315.  And  the  Court  may  order  pauper  or 
dioes  costs,  aocordlng  to  the  eircaoiatances  of 
tbe  case.    Ibid, 


316b  Where  both  parties  are  ei|aanY  inno- 

'      to  avoid  a 


cent,  and  both  are  endeavoriDf 
canwd  bj  a  third  peiVMi,  no  costs  will  be 
awarded  to  either  par^,  as  against  die  othM*. 
PenOeton  y.  Eattm,Si.  C.  R.  6a 

317.  Where  a  plahstiff  bad  color  of  daim, 
though  barred  by  the  lapse  of  timai  his  bill  was 
dismissed  without  costs.  Deanartst  y«  Wun^ 
W3J.C.R.129. 

318.  Costs  in  partition  are  ^ai^ged  upon 
tbe  parties  respectively,  In  proportion  to  their 
respective  rights.  P^ps  Y.(&«sn,3J.C.R.a02. 
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31ft  A  ddendoBt  wiio  answered  an  ofiffinal 
bill,  after  a  dacree  againac  him,  petitioned  for 
1  rektarnig,  which  waa  granted,  and  the  plain- 
tifi  filed  h  hill  ftf  rtoww  ana  nwirfemeni,  to 
wbkrh  the  defonwit  answered  and  (usclaimed ; 
kdd,  that  he  was  not  entitled  to  eosta  on  the 
dismiaBd  of  the  bilL    Shaver  v.  AuBey,  4  J. 

C.  R.  3ia 

320.  Where  the  defendant  set  up  a  judg- 
ment and  mortgage,  and  claimed  more  than 
waa  due  on  the  mortgage,  and  the  judgment 
waa  proved  to  have  ^n  satisfied ;  hddj  that 
he  was  not  entitled  to  costs  against  the  plain- 
tiff   Brindterhofv.  Lansing, i  J, C.R.  65.79. 

321.  And  the  plaintifi^  though  he  succeeded 
in  disproving  the  claim  of  the  defendant,  but 
failed  in  auppoiting  his  charge,  that  the  mort- 
ga^  was  abo  aatiafied  and  fraudulently  kept 
ofi  foot ;  ktH  not  to  be  entitled  to  costs.   Ihid. 

322.  A  defendant  who  had  no  interest  in  the 
ooDtroveray,  and  was  not  a  necessary  party, 
bat  ooited  with  the  other  defendants  in  setting 
up  a  defence  which  was  not  true ;  hUd^  not  to 
be  eotitled  to  costs,  though  otherwise  he  might 
ba?e  been.    Bid. 

323.  On  a  bill  for  a  perpetual  injunction  to 
qpiet  the  poasession,  costs  were  not  allowed  to 
either  party.    De  Ritmer  r.  CantUlonj  4  J.  C. 

*324.  On  a  decree  correcting  a 

[  ^902  ]    mistake  in  a  contract,  on  a  bill  for 

that  purpose,  and  for  a  specific  per- 

iorniance,  costs  were  awarded  to  the  plaintiffi 

Kein^roA  v.  Livingsionf  4  J.  C.  R.  144. 

325.  Ou  a  bill  for  discovery  merely,  the  de- 
fendant is  entitled  to  costs.  Burnett  v.  San- 
^4J.C«R.50a 

3%.  But  where  the  plaintiff,  who  is  entitled 
to  'the  discovery,  goes  first  to  the  defendant, 
and  aaka  for  the  information  sought,  which  the 
defendant,  though  it  was  in  his  power,  refused 
to  give,  and  the  plaintiff  was,  therefore,  obliged 
to  file  a  bill,  the  defendant,  tbouffh  he  answer 
fidly,  is  not  entitled  to  costs.    Ibid. 

W,  Where  the  plaintiif  ad^ed  for  further  time 
to  exeept  to  the  answer,  which  was  granted ;  and 
adtofor  leave  to  amend  bis  bill,  after  such  answer, 
iad  afW  a  plea  a&ompanying  it,  but  noticed 
^argument;  the  piaintin, on  being  allowed 
to  amend  his  bill,  was  ordered  to  pay  Jivt  dol' 
^i  for  the  atra  eosta  of  the  further  answer, 
iad  tbetesaUe  coata  of  the  plea,  in  case  it 
ihoakl  beeome  useless  in  consequence  of  the 
imeadraeot  of  the  bilL  Frmck  y.  ShotweU^  4 
/.C.R.506L 

33B.  Where  the  will  of  the  testator  ia  ao 
Mibigiioiisly  worded  as  to  render  It  neoeasary 
orpropsr  to  take  the  direction  of  the  Court, 
the  eeati  wiQ  be  ordered  to  be  paid  out  of  the 
^ad  in  oontroveny.  Bogen  r.  Jioit,  4  J.  C. 
ILe08. 

3id.  The  pffoaecutor  of  a  charge  oflunaey  m 
tMt,  of  eoufse,  ordered  to  pay  costs,  when  the 
Pvty  ia  fbnnd  lo  be  of  sound  mind,  if  the 
pniaeciition  waa  in  good  faith,  and  upon  prob* 
■blegnNinda.   Bmoerv./Mer,  4  J.  C.R.  441. 

33(X  On  a  bill  for  dower,  where  the  widow 
verer  clmoiad  her  dower,  and  there  was  no 
^pfMaitiQo  or  vexadonon  the  part  of  the  de- 
"luluit,  no  eoata  were  alk>wad  against 


Haxm  y.  7^kiir6er,  4  J.  C.  R«  604.    TaMe  r. 
TbMe,  IJ.  C.  R.  45. 

331.  Where  a  demurrer  to  the  plaintifTa 
bill  is  allowed,  on  the  ground  that  the  relief,  if 
any,  is  at  law,  the  defendant  is  entitled  to  coats. 
Gregonrv.  Reeve,  5  J.  C.  R.  233. 

332.  To  a  bill  to  correct  a  mistake  in  a  deed, 
the  defendanta  put  in  their  answer,  and  also 
filed  a  cross  bill  for  discovery ;  the  plaintiff  in 
the  original  bill,  as  of  course,  without  notice, 
dismissed  his  bill;  held,  that  the  defendanta 
were  entitled  to  costa  on  the  dismissal  of  the 

Claintiff's  bill,  and  also  the  costa  of  their  crosa 
ill,  as  part  of  their  defence  in  the  original 
suit.    Ferria  v.  Ae^nm,  5  J.  C.  R.  262. 

333.  Although  a  plaintiff  be  entitled  to  file 
his  bill  for  an  account  and  distribution ;  yet^ 
where  all  the  charges  of  fraud,  collusion,  and 
misconduct,  on  the  part  of  the  defendants^ 
which  formed  the  main  ground  of  the  suit,  were 

E roved  to  be  folse,  unjust,  and  vexatioua,  the 
ill  was  dismissed,  with  costa  as  to  the  defend- 
anta not  liable  to  account,  and  the  defend- 
ant, who  was  accountable  as  trustee,  was  al- 
lowed all  his  taxable  costs,  extra  charges,  and 
expenses,  out  of  the  fond,  before  distribution. 
Mnuse  v.  Cox,  5  J.  C.  R.  441. 

334.  Where  a  judgment  creditor,  knowing 
of  a  decree  ordering  tne  property  inherited  by 
the  wifo  to  be  applied  to  her  maintenance,  &e. 
issued  an  execution,  and  caused  it  to  be  levied 
upon  the  property,  he  was  ordered  to  pay  the 
costa  of  a  bill  filed  by  the  wifo  against  him  for 
an  injunction.  HavHand  v.  Bloom,  6  J.  C.  R.  178. 

*S85.  A  creditor  who  came  in 
after  the  master  had  filed  his  re-  [  *S68  ] 
port,  and  obtained  leave  to  prove 
nis  debt,  without  stipulating  to  contribute  to 
the  costa  of  the  suit  brought  by  the  other  cred- 
itors, against  the  executors,  the  asseta  not  be- 
ing su^cient  to  pay  all  the  debta  proved,  was 
not  allowed  his  costa  out  of  the  fund.  Jlfofoit 
y.  Codufise,  6  J.  C.  R.  18a 

336.  A  creditor  who  comes  in  to  prore  his 
debt,  under  the  general  decree,  in  such  a  case 
if  he  does  not  prove  bis  debt  in  season,  must 
bear  his  own  costa;  but,  where  the  principal 
part  of  the  expense  of  provinj^  the  debt  ariaes 
from  the  opposition  of  the  original  parties  to 
the  suit,  he  will  not  be  ordered  to  bear  the 
whole  expense.    S.  C.  6  J.  C.  R.  297. 

337.  A  fniaiee,  though  not  guilty  of  tormp" 
tion  or  intentional  fraud,  may,  in  eaae  of  groas 
negligence  and  misbehavior,  be  ordered  to  pay 
coata.    T\ermtn  ▼.  fViUtm,  6  J.  C.  R.  411. 

338.  Where  a  deyisee  said,4hat,  if  the  le^y 
had  been  demanded,  he  would  not  have  paid  it» 
and  admitted  a  aufficiency  of  a$$et$,  be  was 
decreed  to  pay  the  costa  of  the  suit  brought 
against  him  by  the  legatee.  Glen  v.  FUher^  6 
J.  C.  R.  33. 

339.  Where  a  biD  for  foreetosme  was  ilM 
by  a  teeond  mortgagee,  and  the  int  and  iMnf 
mortgagees  were  made  partiea,  tnit  the  latter 
did  not  diaclaiin,  or  ofier  to  releaae ;  heU  that 
he  was  not  entitled  to  be  paid  hia  costs,  untfl  a^ 
terthe  pkintiff's  debt  and  coata  were  first  jpaUL 
TUuMY.  Felie,  6  J.  C.  R.  43S. 

340.  A  defendant,  who,  by  aetting  up  m 
groundlcM  okioL  compelled  tha  plaintiff  to  Ito 
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a  bHl  of  tnUrpUader^  vtbb  ordered  to  pny  tlie 
costs  of  the  otner  defendant,  whoee  claim  was 
established,  and  the  cofto  of  the  plaintiff.  RUJir 
ard$  ¥.  SaUer,  6  J.  C.  R.  445. 

B.  TaxatiorL 

341.  It  is  too  late,  after  two  terms  have  in- 
tervened, and  the  decree  si^ed,  to  move  for  a 
retaxation  of  costs.  Moms  v.  MuUett,  1  J.  C. 
R.44. 

342.  The  costs  on  excepHons,  like  costs  in 
all  other  cases,  are  subject  to  the  discretion  of 
the  Court  Mdkadist  Episcopal  Church  v. 
Jaques,  1  J.  C.  R.  6G.  . 

343.  But  the  general  rule  is,  that  if  ihe  de- 
fendant submits  to  the  exceptions,  the  plaintiff' 
has  his  costs:  and  if  they  be  referred  to  a 
master,  the  pkintiff  shall  have  costs  on  the  ex- 
ceptions allowed,  and  the  defendant  his  costs 
on  the  exceptions  disallowed,  and  the  balance 
•truck  is  to  be  paid.    Ibid, 

C.  Stcurity  for  costs. 

344.  Though  the  54th  rule  of  the  Court,  June^ 
1806,  where  a  non-resident  files  a  bill,  requires 
that  security  ibr  costs  should  be  filed,  and  if 
the  solicitor  of  the  plaintiff  proceeds  without 
filing  security,  he  is  liable  for  costs  to  the 

amount  of  100  dollars,  yet  the  Court, 
[  *204  ]     if  application  *for  that  purpose  is 

made  in  due  season,  that  is,  before 
the  answer  is  put  in,  or  the  first  opportu- 
nity after  the  defendant  knows  of  the  fact  of 
non-residence,  will  order  all  proceedings  to  be 
staid  until  adequate  security  for  costs,  that 
isi,  a  greater  sum  than  100  dollars,  is  $led  by 
the  plaintiff.  In  this  case,  the  Court  ordered 
a  bond,  with  surety,  to  be  executed  to  the  de- 
fendant, for  750  dollars,  and  filed  with  the 
register.    Lon^^  v.  Majestre,  1  J.  C.  R.  202. 

345.  The  12th  section  of  the  act  concerning 
divorces,  relative  to  security  for  costs,  does  not 
apply,  where  the  bill  is  filed  on  the  ground  of 
adultery,  though  the  bill  contains,  also,  a  dis- 
tinct charge  or  cruel  and  inhuman  treatment. 
Potnerovy*  Ponuroy,  1  J.  C.  R.  606. 

346.  This  defendant  is  not  entitled  to  securi- 
ty for  costs  from  a  non-resident  plaintiff^  suing 
as  administrator^  especially  after  a  plea.  Good- 
rithv.  Pendldwi,  3  J.  C.  R.  520. 

347.  If  the  non-residence  of  the  plaintifi*  ap- 
pears on  the  face  of  the  bill,  and  the  defendant 
demurs,  pleads,  or  takes  any  oth«r  step  in  the 
eause,  or  eren  prays  ibr  time  to  answer,  it  is  a 
waiver  of  bis  right  to  security  for  costs,    [bid, 

D.  SUafingproceedins^s  urUU  payrnad  of  (he  costs 

qf  another  suit 


of  the  aame  nacore,  and  proeeeding  in  the 
same  manner,  and  on  the  aame  principles^ 

eitlier  at  law  or  in  equity.    Bid, 


348b  Proeeedings  to  a  suit  in  Ghancexy 
will  not  he  staid,  on  motion,  until  the  eosis 
in  certain  suits  at  law,  between  the  same 
parties,  relating  to  the  same  subject,  in  which 
the  plaintiffs  had  been  noo-suited,  or  veidicts 
Ibund  against  them,  be  paid.  Dtmanst  ▼. 
Wynkoop,  2  J.  C.  R.  461. 

349.  The  rule  applies  only  when  both  snits 
•re  in  the  same  Court,  or,  at  Jeat,  in  Courts 

1« 


•XVll.  DEBTOR  ,^J^D  CRED-   [•205] 

ITOR. 

A.  (a)  When  and  koto  equity  interferes  in  fa- 

vor of  creditors ;  (b)  And  of  frauds  against 
them, 

B.  Tnuts  and  assignmenis  for  the  htwjil  of 

creditors ;  and  agreements  between  ddtor 
and  creditor. 

C.  Of  the  order  and  manner  in  tchtch  debts  shtdl 

be  paid,  and  different  liens  enforced;  of 
preferences  between  creditors,  and  the  dts- 
trihution  of  assets  between  them. 

D.  Insolvent  deotors ;  their  discharge  under  the 

statute, 

E.  Debtors  absent  or  absconding. 

A.  (a)  HTien  and  how  equity  interferes  in  favor  of 
creditors  ;  (b)  And  of  frauds  agednst  thim, 

(a)  ffhen  and  how  equity  interferes  in  favor  of 

creditors. 

350.  A  creditor  may  file  a  bill,  in  belialf  of 
himself  and  all  the  other  creditors.  Hendricks 
V.  Robinson,  2  J.  C.  R.  28a 

351.  And  where  one  judgment  creditor  filed 
a  bill  for  himself  alone,  it  was  sustained,  it  not 
appearing  that  there  were  any  other  creditois; 
and  if  there  were,  there  was  reason  to  believe 
that  their  judgments  had  been  satisfied,  or  if 
not  satisfied,  that  they  had  not  taken  any  steps 
at  law  to  enforce  payment  by  execution,  and, 
at  any  rate,  all  the  parties  concerned  in  such 
judgments  were  before  the  Court.    Ibid, 

S&2.  A  creditor  filing  a  bill  against  an  execu- 
tor, cannot  make  a  debtor  of  the  estate  a  party, 
except  where  the  executor  is  insolvent,  or  there 
is  collusion  between  the  debtor  and  executor, 
or  other  special  cause.  Long  v.  Mtnestre,  1  J. 
C.  R.  305. 

353.  Where  the  plaintifif  and  the  defendant 
were  the  only  children  and  hein  of  their 
mother,  who  died  intestate,  and  the  defendant, 
who  was  indebted  by  bond  and  mortgage  to 
the  estate,  wouM  not  administer,  and  there 
were  no  crediton  of  the  estate^  or  ether  per- 
sons entitled  to  administration ;  Md^  though 
generally  a  bill  bv  a  creditor,  or  a  person  en- 
titled to  a  distributive  share  of  tho  personal 
estate  of  an  intestate,  wilt  not  lie  against  a 
debtor  to  the  estate,  yet  that,  under  tlie  eircum- 
stances  of  the  case,  the  pMBtifir  might  main- 
tain a  suit  against  the  defendant  for  a  moiety 
of  the  fund  or  debt  in  bis  hands.  JIPDo^  v. 
Charies,  6  J.  C.  R.  132. 

354.  A  creditor  at  large,  or  befbre  jtidgment^ 
is  not  entitled  to  the  interference  of  the  Court, 
by  lojunction,  to  prevent  the  debtor  from  dis* 
posingof  his  propeity  in  fraud  of  such  credi- 
tor.   Wiggins  V.  Armstrong,  2  J.  C.  R.  144. 

355.  CNuicery  lejids  Its  aid  to  a  jadgroent 
ec«ditor«  by  oompailing  a  diMOvery  simI  so* 
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count  w^Boat  a  delMor,  or  third  peisoo,  who 
had  pfjuemion  of  the  debtor's  property,  and 
|ilaced  it  b^ond  the  reach  of  legal  procees ; 
Imii  die  creditor,  before  he  is  eotided  to  such 
aid,  must  have  sued  out  execution  at  law. 
Hendricks  y.  EMnaon,  3  JT.  C.  R. 
[*2M]  •St^  BrinktrhoffY.  Braum^AJ. 
C.  R.  671.  Hmanu  v.  Broum^  4 
J.C.R.66S.  JITDenwU  V.  Stnmgf  A  J.  C.  R, 
667. 

a5&  Chancery  has  power  to  assist  a  judg- 
ment tod  execution  creditor,  to  discover  ami 
reach  the  propeity  of  his  debtor,  in  whosesoever 
bands  it  has  been  placed,  out  of  the  reach  of 
an  exectttioo  at  law.  Hodden  v.  Spader^  on 
si^iM  20  J.  R.  554.  &  C.  5  J.  U.  R.  280. 
&.P.ArDermaiv.Stnng,4J,C.687. 

'<io7.  And,  it  seems,  that  a  judgment  credi- 
tor »  eotitled  to  the  aid  of  the  Court  to  attach 
a  judgmeot  debt  due  to  his  debtor,  who  has 
DO  property  which  can  be  reached  by  sn  exe- 
cutioo  at  law ;  such  judgment  debt  being  con- 
sidered as  so  much  money  held  in  trust. 
/J?6c7<»  V.  PemAertofi,  7  J.  C.  R.  208.    Seddu- 

^58.  A  judgment  creditor,  who  has  sued  out 
necution  at  law,  which  has  been  returned 
nidla  hona^  scquires  a  priority  of  right  to  the 
property  or  trust  moneys  of  the  debtor,  in  the 
bauds  <^  the  trustee,  which  cannot  be  afiected 
or  iinpaiied  by  any  sabseifuent  assignment  by 
the  debtor  for  the  benefit  of"  all  his  creditors 
f^nenlly,  or  for  the  benefit  of  a  particular 
creditor ;  and  any  payments  made  by  the  trus- 
tfe  of  the  debtor,  alter  a  bill  filed  by  the  exe- 
cution creditor,  or  afler  notice  of  his  equitable 
right,  are  of  no  avail  against  such  creditor. 
^V^v.Aims,  5J.C.R.28a  &  C.  20  J. 
R.  534.  M'JkrmuU  v.  Strang,  4  J.  C.  R. 
fe7.  ' 

^.  And  it  makes  no  difference  whether 
tiif^  propeity  of  the  debtor  consists  in  choses  in 
^ion^  mme^'or  stock ;  finr  the  Ck>urt  can  com- 
pel the  debtor,  or  bis  trustee,  to  pay  it  over  to 
(he  creditor ;  and  can  direct  a  transfer  and  sale 
of  the  dock  ior  the  benefit  of  the  creditors. 

^.  Whether  a  creditor,  in  an  ordinary 
cj^7  sod  without  some  special  cause,  can 
come  into  Chancery  to  collect  his  debt,  firom 
an  executor  or  adininistrator,  or  merely  to  en- 
foree  a  ratable  distribution  of  assets?  Qiksre. 
.V  %  V.  Grtm,  3  J.  C.  R.  56. 

3(J1.  The<7editQr  can  only  come  into  (^an- 
c^ry  for  an  account  and  discovery  of  assets,  and 
op  the  ground  of  a  trust  in  the  executor  or  ad- 
niioisuator  for  the  payment  of  debts ;  not  for 
a  sale  of  the  real  estate,  on  a  supposed  equita- 
ble lien,  arising  fiiom  the  fact  that  the  money 
advanced  by  him  to  the  testator  or  intestate 
bad  been  laid  out  in  the  purchase  of  land. 
Ibid, 

(h)  Of  frauds  against  creditors* 

362.  A  voluntary  settlement,  after  marriage, 
l^^person  indebted  at  the  time,  is  fiauduleot 
and  void  sgainst  antecedent  oiedttoiv.  Reads 
T  JUvingston,  3  J.  C.  R.  481.  &  P.  JSoyari  v. 
JS^woa,  4  J.  C.  R.  450. 

3tSl  Whether  thesiahdeofjrauds  applies  to 


a  settlement  of  that  kind  of  poperty  whicli 
could  not  be  readied  by  legal  process,  if  no 
settlement  had  been  made,  as  choses  in  action, 
stock,  &c.  ?     QMcre.    Bayard  v.  Hoffman,  4  J 
C.  R.  450. 

364.  A  voluntary  settlement  by  a  person  in- 
debted, is  presumed  fraudulent  as  against  all 
existing  debts,  without  regard  to  their  amount, 
or  to  tte  extent  of  the  property  settled,  or  to  the 
chrxiumstances  of  the  party,  neade  v.  lAvingS' 
toii,3J.C.R481. 

•365.  But  with  respect  to  sufase-  [  ^207  ] 
quant  debts,  i^  seems,  that  the  pre- 
sumption of  fivud  arising  from  parties  being 
indebted  at  the  time,  may  be  repelled  by  cir<- 
oorastances ;  as  that  existing  debts  are  secured 
by  mortgage,  or  by  a  provision  made  for  them 
in  the  sett&ment    Ibid, 

366.  And  a  subsequent  creditor  mar  im- 
peach the  settlement,  on  the  ground  of  prior 
mdebtedness,  if  he  can  show  antecedent  debts, 
sufficient  in  amount  to  afibrd  reasonable  evi- 
dence of  a  fraudulent  intent;  for  he  is  not 
obliged  to  show  the  absolute  insolvency  of  the 
person  making  the  settlement    Ihid, 

367.  When  a  voluntary  settlement  is  set 
aside,  as  against  antecedent  debtors,  subsequent 
creditors  will  be  allowed  fo  come  in  for  a  satis* 
fiiction  of  their  debts.    JhvL 

368.  Under  the  statute,  13  ELiz,  c.  5.  (Sees. 
10.  c  44.  s.  3.)  there  is  a  distinction  between 
prior  and' subsequent  creditors;  and  a  settle- 
ment by  a  person  not  indebted  at  the  time,  is 
good  against  subsequent  creditors,  unless  they 
can  show  that  it  was  made  with  a  fraudulent 
mteot  lUd.  [See  Sexton  v.  Hlmaton,  8 
Wheat.  Rep.  2a9.  HUdreth  r.  Sands,  2  J.  C.R. 
35.  48,  49.] 

369.  The  proviso  id  the  sixth  section  of  the 
act  to  prevent  fraudi^  (Sees.  10.  c.  44.)  applies 
to  the  second  and  third  sections,  (or  13  Eltx.  c. 
5.  and  27  EHz.  c.  4.)  and  that  whether  the  con- 
veyance is  from  the  fraudulent  grantor  or 
fraudulent  grantee.  Anderson  v.  Roberts  fy 
Bcyd,  on  appeal,  18  J.  R.  515.  Contra,  S.  C. 
Sf.C.R.  371. 

370.  The  same  rule  of  construction  is  to  be 
applied  to  both  sections,  (second  and  third,)  or 
statutes.  (13  Eliz.  c.  5.  and  27  Etiz.  c.  4.) 
Ibid.    Contra,  3  J.  C.  R.  371. 

371.  There  is,  therefore,  no  difference  be- 
tween a  deed  to  defraud  creditors,  and  a  deed 
to  defiraud  subsequent  purchasers.  Ibid 
Contra,  3  J.  C.  R  371. 

372.  A  bona  fide  purchaser,  therefore,  for  a 
valuable  consideration,  without  notice  of  the 
fhftud,  whether  he  purchases  from  the  fraudu- 
lent grantor,  or  the  fraudulent  grantee,  is  pro- 
tected by  the  protriso  in  the  statute;  such 
fraudulent  conveyance  not  being  absolutely 
void,  but  voidable  only  at  the  instance  of  the 
party  aggrieved. /frui.  Contra,S.  C.  3  J.  C.R. 
371.  And  su  Stervy  v.  Arden,  1  J.  C.  R  261. 
&  C  on  appeal,  12  J.  R.  53&  Sands  v.  HH- 
dreUi,  on  appeal,  14  J.  R.  493. 

373.  The  purchaser  finom  the  firaudulent 
grantee,  however,  must  be  i»ior  in  time  to  tho 
purchaser  from  the  fraudulent  grantor,  or  to  a 
sale  on  execution,  at  the  suit  of  a  creditor. 
Ibid. 
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374.  A  deed  firauduleDt  infadj '»  abtolitlely 
Toid,  ab  i$UiiOf  and  is  oot  permittfld  to  stand  af 
a  securi^  for  an^  purpose  of  reiiDbunemeDt 
or  indemnity ;  oltler,  wnere  it  is  coDStructivehr 
fraudulent.  Boyd  v.  Dwdap,  1  J.  C.  R.  478. 
iSL  P.  Sandi  v.  Xjodunge^  on  appeal,  4  J.  IL  536. 

375.  Where  a  deed  is  sought  to  be  set  aside 
as  voluntary  and  fraudulent  against  croditon, 
and  tliere  is  not  sufficient  evidence  of  fraud  to 
induce  the  Court  to  avoid  it  absolutely,  but 
there  are  suspicious  circumstances,  as  to  the 
adequacy  of  tne  consideration,  and  fiiimess  of 
the  transaction,  the  Court  will  not  set  aside 

the  conveyance  altogether,  *but 
[  *5208  ]    will  permit  it  to  stand  as  securi^ 

for  tne  sum  actually  paid.  Boyd 
V.  DwijUw,  IJ.  C.  R.  478. 

376.  And  where  the  plaintiff  was  a  purchap 
ser  at  a  sheriff's  sale,  under  a  iud^^nt,  the 
Court  gave  the  defendant  his  election,  to  pay 
the  amount  of  the  judgment,  interest  and 
costs,  and  take  a  conveyance  fix>m  the  plaintiff; 
or,  in  de&ult,  to  deliver  up  the  deed  to  be  can- 
celled, on  receiving  from  the  plaintiff  the  sum 
actually  advanced  by  the  defendant    Ibid. 

377.  There  is  a  diflference  between  an  ac- 
tive interference  of  the  Court,  to  compel  a 
party  to  reconvey  or  surrender  a  deed,  and  its 
refusing  to  aid  a  party  who  seeks  a  specific 
perfivmance  of  a  contract  If  actual  fraud  be 
not  proved,  the  Court  will  not  set  aside  the 
title,  but  will  either  uuike  it  subservient  to  the 
equity  of  the  case,  or  leave  the  party  eom- 
plaimng  to  his  remedy  at  law.    JhuL 

B.  TVvsir  ami  ataignmenU^  for  fte  htn^  </ 
ertdHoTM  ;  amd  agreements  between  debtor  <md 


378.  Collateral  securides  to  creditors  sre 
considered  as  trusts,  foa  the  better  protection 
of  their  debts,  and  eouity  wUl  see  that  their  in- 
tention is  fulfilled.  Mosee  v.  Mvargatrond^  1  J. 
C.  R.  119. 

379.  Assignments  of  personal  proper^  by  a 
debtor,  in  insolvent  circumstances,  and  ^ho 
has  stopped  pa;^ment,  to  secure  a  particular 
creditor  for  existing  claims  and  engagements, 
as  well  as  for  fiiture  advances  and  responsibili- 
ties, if  made  bona  Adi^  and  where  there  is  no 
reason  to  doubt  the  honesty  and  fiiimess  of 
the  transaction,  will  be  deemed  valid,  ffen- 
dneke  v.  BMnmm^  2  J.  C.  R.  283. 

380.  Where  F.,  a  debtor  m  embarrassed  cir- 
cumstances^ made  an  assigimient  (dbsolute  on 
the  face  or  it)  of  personiu  propeity  to  W.,  a 
creditor,  as  security  for  a  new  loan  of  money, 
and  for  existing  claims,  and  also  for  his  indem- 
nity against  existing  and  future  engioementB, 
especially  all  such  as  should  arise  in  me  man- 
ai^ment  of  the  proper^  assigned :  and  W.,  for 
the  purposes  of  the  aastcnment,  eflbcted  a  loan 
of  money  of  P.,  on  condition  of  guarantying  to 
hima  dm  due  to  him  from  F.,  to  be  paid  out 
of  the  proceeds  of  the  property  so  assigned ; 
hdd^  that  P.,  by  lending  his  money  to  W.  on 
this  guaranty,  acquired  an  ONquitable  lien  on, 
and  was  entitled  to  be  paid  his  debt  out  (^,  the 
proceeds  of  the  property  in  the  hands  of  W.,  in 
preference  to  other  creditors.    Ibid. 

IM 
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381.  A  creditflr  to  whom  bis  dabtsr  fasid  as- 
signed property,  as  securky  for  advaiices  and 
responsibihties,  with  an  agreement  that  if  the 
property  was  not  redeeoMd  within  a  certain 
time,  the  assignee  nuKht,  after  the  ezpiratkin 
of  the  time  limited,  sell  the  property,  for  his  in^ 
demnity ;  and  might,  with  the  aasent  of  the 
debtor,  become  the  purchaser  theret^  and  of 
all  the  equitiMe  or  residuary  interest  of  the 
debtor,  at  a  fiur  and  adeouate  valuation ;  kdd^ 
that  such  purchase,  if  made  bonajide^  and  with- 
out intent  to  defraud  or  injure  credhors,  wiU 
be  valid,  not  only  against  the  debtor,  bat  against 
all otherperrons.    Ibid. 

382.  Though  asrignqienta  in  trust,  with  a 
power  of  revocation,  may  *be  good 

m  famihr  settlements,  yet  a  power  [  *S09] 
reserved  by  a  debtor  in  an  assign- 
ment of  his  property,  to  pay  tM  trustees  and 
certain  other  creditore,  to  revoke,  alter  or  add 
to  the  trusts,  and  to  appoint  new  trustees,  r^ 
ders  the  assignment  fraudulent  and  void. 
«  V.  .Miimiy,  2  J.  C.  R.  565. 

But  it  is  considered  fraudulent  only  as 
regards  judgment  creditors,  or  such  as  ara 
taking  measures  to  obtain  oaymtnit  of  their 
debts.    S.  C  on  appeal,  15  J.  R.  571. 

384»  The  trustees  under  such  a  deed  of  as- 
signment, bong  also  creditors,  were  decreed  to 
acooimt  ror  the  property  received  by  them,  de- 
ducting their  commissions  and  charges;  and 
to  be  entided  only  to  come  in  pari,  paetu  with 
the  other  creditors.    Jbidi 

385b  An  assiffnment  by  a  debtor  *<  of  aU  his 
estate,  real  aiM  personal,  and  of  all  booln, 
vouchers  and  securities  rdative  thereto,*  in 
trust  for  the  benefit  of  all  his  creditors,  puses 
all  his  estate  and  interest,  equitable  and  lejjal ; 
and,  therefore,  includes  dock  of  the  Vmttd 
Statei^  before  voluntsrily  assigned  by  the  debt- 
or, when  insolvent,  in  tniff ,  for  the  benefit  of 
hu  wifo  and  children ;  and  the  trustees  under 
the  voluntaiy  setdement,  were  decreed  to  bold 
the  stock  sufaiect  to  the  order  and  disposition 
of  the  trustees  under  the  general  asaignmeiit 
B(mard  v.  Hojfman,  4  J.  C.  R.  450. 

^6L  An  assignment  by  a  dditor,  to  inaUeSf 
for  the  benefit  of  all  bis  creditors,  is  valid  with- 
out the  previous  asMUt  of  the  creditors.  Medl 
V.  Mwi^Mt,  4  J.  C.  R.  522. 

387.  But  where  the  assignment  is  made  di- 
rectly to  the  crediton  without  the  intervention 
of  trustees,  the  assent  of  the  creditore  is  requi- 
site to  give  validity  to  the  deed  d  assignment 
Jstii. 

388.  Where  a  debtor  conveys  all  his  eM»% 
real  and  personiil,  m  fnut  for  all  his  creditors, 
such  trustee  is  conndered  as  a  bona  fide  par- 
chaser.    JDey  V.  Duanhamj  2  J.  C.  R.  182. 

389.  Though  there  is  a  schedule  annexed  to 
the  assignment  in  trust,  viiiich  mentions  that 
the  tide  to  the  land  vras  in  the  defendant,  (the 
pprantee  ui  the  original  deed,)  and  that  he  held 
It  as  collateral  security  to  pay  certain  note^ 
this  is  not  sufficient  notice  to  tne  trustee.  M- 

390.  A.,  on  the  23d  ofMardi,  1798,  assigned 
property  to  B.,  m  trust,  fbr  B.  and  other  eivdit' 
ore,  vridi  power  of  revocation,  and  to  appoint 
new  trusts;  and  on  the  24th  of  Martk,  1796 
the  2l8t  oitMareht  1799,  and  tiie  22d  ^fMtxreh 
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179(\  b8«SMutBd  other  wsigiimeDtB  to  B^  all  in 
relatioD  to  tb*  flBme  lubject,  and  reserving  tbe 
like  power  of  revocation,  3»% ;  and  on  the  2i8t 
otMof^  I800f  be  exeeuted  an  irrevocable  deed 
to  E,  m  tnist;  A*  waB,  afterwards,  declared  a 
baaknipt  under  the  law  of  the  United  SUUegf 
and  hit  aangnees  fUed  a  bill  against  B.  to  set 
aside  tbe  several  awignmcptg»  and  for  an  ao- 
oouDt  of  the  pn^erty  reeeived  by  bim ;  hdd, 
that  although  tbe  rsvocable  deeds  might  have 
been  avoided  by  a  person  previously  obtaintng 
atitle  fron  A^  yet»  that  the  deed  or  the  dlst  of 
M^,  190(V  was  valid,  and  might  be  taken  in 
connexioB  with  tbe  finrt  deed,uid  the  iiiterurie* 
djate  deads  laid  out  of  view ;  and  that,  Uiere* 
fere,  the  aaa^fneea  of  the  bankrupt,  whose  title 
had  subsequently  accrued,  could  not  impeach 
it;  and  that,  takjng  all  tbe  deeds  together,  as 
parts  of  one  nansaction,  the  four 
[*210]  first  *deeds  could  only  be  le- 
^aided  as  voidable  by  creditors, 
ami  as  ao  ngbta  of  creditors  bad  intervened, 
they  were  capable  of  confirmation,  and  were, 
in  fact,  oonfinned  by  the  deed  of  1800.  JIfur- 
"9  ▼•  ^iti  oo  a|>peal,  15  J.  fi.  571.  CoaUro, 
&C.3J.aiL565. 

99L  A  reservatioQ  in  an  aasiflnraent  by  a 
creditor,  in  trust,  to  p^  debts,  of  a  sum  sufii- 
cieat  Ibr  the  makiteuaoce  of  tbe  assignor,  does 
Dot  render  the  aasigoniant  void;  wough,  in 
caae  of  «  deficiency,  the  erectors  are  entitled 
to  have  the  partreaenred  applied  in  salis&etion 
of  their  debttL    Rid. 

382.  A  ersditor  is  not  allowed  to  make  it  a 
tondiliim  of  a  loan,  thai  he  shaH  receive  a  com- 
pensation for  hia  aervicea  in  procuring  the 
moaey ;  as  the  allowing  of  such  a  demand  has 
a  tendency  to  usury  aw  oppression.  Hihe  r, 
Hondy,  IJ.  C.  R.  6. 

39^1  And  if  the  amotmt  of  stich  compensa- 
fioo  is  iackided  io  tbe  aecuntv  for  the  loan,  the 
diaoceUor  will,  on  the  debtor  paying  into 
Coon  the  amount  reported  by  a  master  to  be 
due,  after  deduelin^  the  sum  charged  for  such 
aenricea,  grant  an  mjunction  to  stay  any  pro- 
ceediogs  on  the  mortgage  security.    IbA 

2^.  The  borrower  must  pay  tbe  actual  ex- 
panses of  the  writiugSi  or  preparing  thesocuri- 
tt*a,    ivid. 

3^  Ifoneofaevend  joint  makers  of  a  prom- 
Mory  note  diea  aolvent,  and  the  survivors  are 
isMlveol,  the  estate  of  the  deceased  is,  in  equity, 
changeable  with  the  payment  of  the  note. 
J*»kyu  V.  Ih  QroU,  on  appeal,  1  C.  C.  £.  122. 

C.  Qffle  snigr  and  wumner  in  ukw^  dtl4$  ahail 
^  paid,  and  diffenniliena  tt^orced;  of  pre/" 
trenetM  btiween  cndUorg^  and  ih$  dismbviion 
of  mds  Uiwun  Hum, 

3061.  If  a  fund  for  the  payment  of  debts  he 
created  by  an  order  or  decree  of  Chancery,  and 
creditors  come  in  to  avail  themselves  of  it,  they 
will  Ijs  paid  pari  paggti^  or  on  the  footing  iS 
equality.  Codmim  v.  QtU/ton^  on  appeal,  10  J. 
R.507. 

397.  But  where  the  law  gives  a  priority, 
equity  will  not  destroy  it  \  and  especially  where 
k^l  aasats  are  created  by  statute,  as  in  caae  of 
judrruPAtt^  they.rsmain  sod^  though  tbe  ored* 


itor  IS  oUiged  to  go  into  Chancery  for  asnat 
ance,  and  the  legal  priority  will  be  protected 
and  preserved.    Ibid, 

396.  The  reguUr  course  is  fat  the  roaster  to 
examine  and  report  on  the  priority  of  the  sev- 
eral judgments ;  but  where  a  creditor  applies 
by  peiilwny  and  not  by  bill,  so  as  to  bring  in  tbe 
other  judgment  creditors,  tbe  master  must  de- 
termine the  priority  by  the  reeordf,  and  cannot 
resort  to  proof  fldiuiide,  uidess  it  be  the  voluntary 
confession  of  any  prior  judgment  creditor,  that 
his  debt  has  been  satisfied.    Ibid. 

399.  Where  a  debtor  was  surrendered  into 
tbe  custody  of  the  sheriff  by  his  bail,  and  O.,  a 
judgment  creditor,  consented  to  bis  discharge 
from  prison,  and  the  debtor  bad  made  an  as- 
si^ment  of  (nroperty  in  trust  for  Q.  and  oer- 
tam  other  creditors ;  Md^  that  the  discbarge  of 
the  debtor  from  imprisonment,  on  the  surrender 
of  his  boil,  was  no  satis&ction  of  tlie  debt,  and 
G.  was  not  bound  to  make  an 
^election  between  his  judgment  and  [  *5(11  ] 
the  assignment,  but  might  insist  on 

the  Ken  of  bis  judgment,  and  was  entitled  tii 
tbe  benefit  of  it,  and  to  be  paid  out  of  the  fund 
arjsmg  from  the  sale  of  the  real  estate  of  the 
debtor,  and  to  a  priority  of  satmfactlon  before 
tbe  other  general  creditors,    ibid* 

400.  In  equity,  the  rule  of  distribution  ia 
equality,  and  creditors  are  paid  pan'  jMum,  in 
imtable  proportwn.  Bigg9  v.  Mwrmi^  2  J.  C. 
IL565. 

401.  The  law  recognizes  ix>  distmetioii 
among  creditors,  or  of  such  as  are  honorary,  or 
privileged  to  be  paid  before  others.    Rid, 

409.  Tbe  personal  estate  of  an  intestate  ia 
the  primary  fiind  for  the  payment  of  debta ; 
and  is  first  to  be  resorted  to  by  tbe  creditor. 
M'Kay  v.  Green,  3  J.  a  R.  5& 

403.  Tb^  trustee  under  an  assignment  fifaud-  * 
ulent  and  void,  though  be  be  a  creditor,  will 
lie  ordered  to  account  for  all  tbe  property  re- 
eeived  under  tlie  assignment,  with  interest,  de- 
ducting his  commissions  and  costs ;  and  must 
come  m,  pari  paa$u^  with  tlie  other  creditors^ 
fin:  his  ratable  proportion  of  the  debtor's  es- 
tate.   Rigga  V.  Murray^  2  J.  C.  R.  565. 

404.  O.  assigned  a  cargo,  and  the  proceeds^ 
&C.  to  K.  in  trust,  for  the  bsnefit  of  K.  and  M. ; 
but  was  to  be  first  secured  and  satisfied  fiv  his 
advances  to  G.,  to  enable  him  to  pay  certain 
bills  accepted  by  him,  drawn  and  negotiated  by 
M.,  to  pay  for  tbe  cargo,  &c.  G.  and  K^  afber- 
wards,  with  the  assent,  as  they  alleged,  of  the 
agent  of  M.,  but  without  the  knowledge  or 
assent  of  M.,  cancelle«l  the  deed  of  assignment, 
which  was  dated  tlie  7th  ofFekrwuyt  and  exe- 
cuted aiiother  deed  of  assignment,  on  the  28th  ^ 
of  f^briary^  to  K.  and  8.,  in  trust,  to  pay  M .  * 
and  K.  and  cenain  other  creditors  named  there- 
in ;  and  in  case  the  fund  proved  insufficient  to 
pay  all  the  debts  S|)ecified,  that  then  it  should 

be  distributed  ratably,  l)etwoen  M.,  K.,  and 
the  other  creditors  named,  in  proportion  to  their 
respective  demands ;  and  the  fund  eventually 
proved  insufficient  to  pay  all  the  debts  specified 
m  the  second  ae^gnnient ;  hdd,  that  tne  can- 
celling of  the  first  assignment,  by  G.  and  K., 
was  fraudulent,  as  regwded  the  plaintiff  M., 
who  was,  therefore,  entitled  to  tbe  full  benefit 
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of  that  assign  ment,  and  must  be  firat  and  ez- 
elusively  paid  bis  wbole  demand  out  of  the 
fund ;  ana  that  tbe  second  assignment,  so  &r 
as  it  was  inconsistent  with  the  firet,  or  as  to  the 
riffht  of  the  plaintiff  to  be  first  paid,  was  void. 
Jmsmmnitr  y.  jKoumon,  3  J.  C.  IL  3. 

405.  Where  there  is  no  bankrupt  law,  the 
principle  of  which  is  equality  among  creditors, 
an  insolvent  debtor  may  prefer  one  creditor  to 
anotlier ;  but  such  preferences  are  to  be  viewed 
with  jealousy,  and  should  be  strictly  eonfftrued, 
80  as  to  guard  against  abuse  and  fraud.  BiggB 
T.  Murray,  2  J.  C.  R.  565. 

406.  A  debtor  may  give  preferences  to  some 
of  his  creditors,  when  no  legal  Ixtn  intervenes, 
and  when  it  is  done  fiiirty  and  from  honest  mo- 
tives. M^Menomy  v  Mwray,  3  J.  C.  R.  435. 
&  /*.  M>Menomy  v.  Rooieveit,  3  J.  C.  R.  446. 
frWami  v.  Broum,  4  J.  C.  R.  662.  Murray  v. 
Rigg»t  on  appeal,  15  J.  R.  57]. 

4w.  As,  where  a  debtor,  in  insolvent  cir- 
cumstances, confesses  a  judgment  in  favor  of  a 
S articular  creditor,  for  a  debt  justly 
ue,  the  *judgment  creditor  will  re- 
tain his  priority.  WUluoMY^Browftf 
4J.C.R.682. 

408.  I(  however,  the  debtor  causes  the  judg- 
ment so  confessed  to  be  made  use  of  for  his 
own  purposes,  as  to  effect  a  sale  and  change  of 
bis  property,  which  is  sold  at  a  great  sacrifice, 
and  purchased  in  by  the  debtor,  the  Court  wfll 
inteircre,  and  will  either  allow  the  other  credit- 
ors to  redeem  it  at  the  price  it  sold  for,  or  di- 
rect it  to  be  resold  for  their  benefit,  as  to  any 
surplus  beyond  that  price.    Bnd, 

409.  M.  &  8.,  partners  in  trade,  being  gready 
indebted  in  the  tlwUd  Slates  and  in  ESsnpe^  on 
the  2d  of  DecanbeTf  1799,  conveyed  certain 
lands  to  B.,  in  trust,  for  the  security  and  pay- 
ment of  certain  European  and  German  credit- 
ors, until  they  were  paid,  or  S.  should  be  abso- 
lutely exonerated  and  discharged  therefrom  by 
the  said  creditors,  and  their  demands  transfer- 
red to  M.  alone,  or  8.  be  otherwise  exonerated 
or  discharged  therefrom;  and  afler  the  said 
debts  should  be  satisfied,  or  the  said  8.  be  so 
discharged  and  released,  then  in  trust  fbr  M. — 
M.  &  8.,  having  committed  an  act  of  bankrupt- 
cy in  My ,  18(K),  were  dul^  discharged  under 
tne  bankrupt  law  of  the  Untied  States;  hM,  that 
this  was  a  valid  deed,  and  that  the  discharge  of 
8.  fh>m  the  partnership  debts  under  the  ^k- 
rupt  law,  was  not  a  fulfilment  of  the  condition 
on  which  the  trust  fbr  the  German  creditors 
was  created.  M^Menomy  v.  Murray,  3  J.  C. 
R.435.  ^  * 

410.  A  suit  by  one  creditor  against  an  heir, 
and  a  decree  for  the  sale  of  tiie  assets  descend- 
ed, will  enure  for  the  benefit  of  all  the  cred- 
itors, and  draw  the  distribution  of  the  assets  to 
this  Court.  Humpson  v.  Broim,  4  J.  C.  R. 
619. 

411.  And  it  is  the  same,  in  a  suit  against  ex- 
ecutors or  administrators.    Jbid» 

412.  Though  it  is  the  favorite  policy  of  the 
Court  of  Chancery  to  distribute  tne  assets  of  a 
debtor  equally  amon^  all  his  creditors,  pari 
passu;  yet  when  a  judicial  preference  has 
been  established,  by  the  superior  legal  dili- 
gence of  any  one  creditor,  that  preferenca  will 
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be  preserved,  in  the  distribution  of  the  assets. 
M'lknnutt  v.  Strang,  4  J.  C.  R.  687. 

413.  A  decree  in  Chancery  is  equivalent  to 
a  judgment  at  law,  and  if  prior  in  time  is  firat 
to  be  paid.  7%ompsan  t.  Broum,  4  J.  C.  R. 
619. 

414.  And  from  the  date  of  the  decree,  and 
a  due  disckxHire  of  the  assets,  an  injunction 
will  be  granted,  on  the  motion  of  eitfaer  |Nuty, 
to  stay  all  proceedings  of  the  credSlors  at  law. 
Rid. 

415.  Upon  the  usual  decree  to  account,  in  a 
suit  by  one  or  more  creditors,  against  an  ex- 
ecutor or  administrator,  either  sepamtely  fbr 
tbemeelves,  or  specially  in  behalf  or  themselves 
and  all  other  creditors  who  will  come  in  and 
contribute,  &c.  the  decree  is  lor  the  bene6t  of 
eil  the  creditors,  and  in  the  nature  of  a  judg- 
ment for  all ;  and  all  the  creditors  are  entitled, 
and  should  have  notice  fbr  that  purpose,  to 
come  in  and  prove  their  debts  before  tne  mas- 
ter; and  they  are  to  be  paid  ratably,  after 
judgment  crc^itiHv  are  satisfied,  without  pre^ 
erence,  or  resard  to  th^  legal  priority  of 
specialty  over  simple  contract  creditors.    Rid. 

*416.  But  creditors  will  not  be 
restrained  from  proceeding  at  law,  [  *J113  ] 
merely  on  a  bill  being  filed  in  this 
Court,  acainst  an  executor  or  administrator; 
and  a  judgment  at  law,  obtained  belbre  a  de- 
cree in  this  Court,  will  be  protected  in  its  pri- 
ority.   JHd, 

417.  The  doctrine  c^  equitable  assets,  bj 
which  sM  the  creditors  are  paid  pari  passu,  u 
not  affected  by  the  statute ;  (Bess.  36.  cfa.  93. 1 
N.  R.  L.  36.)  for  the  omission  of  the  4th  sec- 
tion of  the  EngHsk  statute,  (3  W.  and  M.  c. 
114.)  which  excepts  devises  of  lands  to  pay 
debts,  does  not  vary  its  construction.  Benson 
V.  Le  Ray,  4  J.  C.  K.  651. 

418.  A  devise  of  all  the  testator's  estate,  real 
and  personal,  in  tntsl,  to  pinr  debts  and  to  dis- 
tribute the  residue,  places  the  assets  under  the 
jurisdiction  of  this  Court    Ibid, 

419.  And  the  Court  will,  tliereforp*  enjoin  a 
suit  at  law,  brought  fbr  the  purpose  of  saining 
a  preference  over  other  creditors.    lbi£ 

420.  A  judgment  creditor  is  not  entitled,  in 
equity,  to  enforee  payment  of  his  judgment 
agairmt  the  land  of  a  subsequent  purehaser,  as 
long  as  there  is  sufficient  proper^  of  tbe 
debtor  remaining  unsold,  to  satisfy  thejudg- 
ment.    Clowes  v.  Dickenson,  5  J.  C.  R.  235. 

421.  The  cref liter,  in  such  case,  is  entided 
to  resort  to  the  land  purehased  of  the  debtor, 
to  the  extent  only,  or  so  much  of  his  debt  as 
may  remain  unpaid,  after  the  estate  of  the 
debtor  has  been  exhausted^    Snd. 

422.  The  plaintiff  pureliased  two  lots  of 
land  of  v.,  affainst  whom  there  was  an  existing 
judgment  AH  the  real  estate  of  V.  (the  resi- 
due of  which  was  more  than  sniRcient  to  sat- 
isfy the  judgment)  was  sold  subject  to  all  en- 
cumbrances, under  a  subsequent  judgment  and 
execution  thereon,  under  which  the  two  lots 
of  land  were  sold  to  th6  defendant,  who  made 
improvements  thereon,  and  sold  one  of  the  lots; 
hdd,  that  though  the  Court  would  have  inter- 
posed and  prevented  the  sale  of  the  two  lots 
of  the  (rfaintiff,  if  he  had  applied  in  due 
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for  that  purpose ;  yet,  as  be  knew  of  the  sale 
at  die  time,  and  delayed  four  years  before  he 
Bed  a  bill  for  relief  the  Court  refused  to  dis- 
turb the  sale,  or  to  direct  a  recooveyance  of 
the  lots  to  bifn ;  but  tlie  defendant  was  ordered 
to  pay  the  plaintifl^  as  an  equitable  indemnity, 
under  the  Circumstances  of  the  case,  the  sum 
for  which  the  lots  were  sold,  with  interest  from 
the  time.    IbitL 

423.  Where  a  creditor  has  a  hen  on  two 
iluidai  out  of  which  he  can  satisfy  his  debt, 
and  a  subseauent  creditor  has  a  lien  on  one  of 
tbem  only,  toe  first  creditor  must  resort  to  the 
fund  which  the  second  creditor  cannot  touch, 
in  order  that  the  second  creditor  may  avail 
biraself  of  his  only  security,  provided  it  can  be 
done  without  injury  to  the  prior  creditor,  or 
mipauinff  his  risbtSb  EverUon  v.  BoaUiy  on 
appeal,  19  J.  R.  4dd  S.P.DorrY.Shau,AJ.C. 
R.  17.    Hmdey  v.  Mtmeiua,  7  J.  C.  R.  174. 184. 

424.  But  where  the  sufficiency  of  the  fund 
to  which  the  junior  creditor  caimot  resort  is 
doubtful,  or  the  prior  creditor  refuses  to  run 
the  hazard  of  obtaining  satisfaction  of  bis  debt 
out  of  that  fund,  equity  will  not  take  from  him 
any  part  of  bis  security,  unless  his  debt  u  paid. 
Everiion  v.  Booths  19  J.  R.  486. 

425.  And  if  the  first  creditor  has  a  judgment 
against  A.  and  B.,  and  the  second  creditor  a 
judgment  against  B.  only ;  the  second  creditor 
cannot  compel  the   first   to  take   the  land 

or  A.  only;  it  not  appearing 
[*214]    ^whether  A.  or  B.  ought  to  pay 

the  debt  due  to  the  first  creditor ; 
nor  any  equitable  right  shown  in  B.,  to  have 
the  whole  debt  charged  on  A.  alone.  Dorr  v. 
Skow,  4  J.  C.  R.  17. 

426.  A  judgment,  or  other  security,  mav  be 
taken  and  held  forfvhtrt  advances  and  re- 

rinsibilitiea.  BrkJurhqff'  v.  Marvin^  5  J.  C. 
32a 

427.  But  U  seestf,  that  advances  made,  or 
reapoosibilities  incurred,  afler  a  subsequent 

Clgment  has  intervened,  will  not  be  covered 
Uie  prior  judgment    Rid, 

428L  Where  a  creditor  has  separate  judg- 
ments against  each  of  the  two  partners,  the 
paitnerahip  property  will  be  bouna  to  the  sanie 
extent  as  if  tne  amount  of  both  judgments  had 
been  included  in  a  joint  judgment  against  both 
partnerBb    Bid, 

G^.  Where  there  are  two  judment  cred- 
itofi,  one  of  whom  holds  jKraonoT  property  of 
the  debtor,  as  collateral  security,  the  Court  will 
not  confine  him  to  the  penoncH  property,  or 
reatrsin  him  fifom  prosecuting  nis  remedy 
under  the  judgment,  until  such  perional  pro|i- 
erty  is  exhausUMl,  or  the  rights  concerning  it 
are  fust  settled,  if  he  oflTers  to  substitute  the 
other  judgment  creditors  in  bis  place,  on  being 
paid  the  amount  of  his  debt    AuL 

430.  A  voluntary  conveyance,  made  by  a 
debtor,  of  his  real  estate,  on  a  nominal  consid- 
eration, ta  irujC,  to  sell  the  same,  and  out  of 
the  proceeds  to  pay  all  his  creditors  who 
ihoald  come  m  and  prove  dieir  debts,  and  ez- 
ccoie  releases  of  their  demands,  is  fraudulent, 
•od  not  entitled  to  a  preference  over  a  previous 
lodgment  entered  by  confession  on  a  warrant 
of  attorney,  though  without  a  Mpeeffication  of 


the  particulars  as  required  by  the  statute; 
(Sess.  41.  c  259.  s.  8.)  for  such  judgment  is 
good  against  the  debtor  himself^  and  is  fraud- 
ulent onlv  as  respects  honajide  judgment  cred- 
itors and Soiia  fidtfvreha$er$ ;  that  'u^waxkoMen 
in  the  usual  and  popular  sense  of  the  term, 
as  distinguished  from  creditors.  Seaving  v. 
Brinkerhoff,  5  J.  C.  R.  329. 

431.  Where  a  creditor  takes  from  his  debtor 
a  bond  or  sealed  note,  and  a  warrant  of  attor- 
ney, to  confess  judgment  thereon,  as  security 
fiH*  moneys  lent  and  advanced  to,  and  respon- 
sibilities mcurred  for  his  debtor,  he  cannot, 
afterwards,  resort  to  an  action  of  auumptU  on 
an  implied  or  veHnd  promise  of  payment  or 
indemnity,  but  must  look  to  his  securities  alone. 
Roosevelt  v.  Mark,  6  J.  C.  R.  266. 

432.  Where  the  phuntiQ  whose  personal 
property  had  been  seized  under  an  execution 
against  him,  for  about  500  dollars,  and  a  sale 
of  it  forced  with  great  rigor  and  oppression, 
by  the  deputy  sheriff,  acting  in  concert  with 
the  creditor,  who  was  the  chief  bidder  at  the 
sale,  was  induced,  in  order  to  avoid  a  sacr^ce . 
of  his  whole  property,  to  yield  to  the  demands 
of»  the  creditor,  and  to  give  him  a  bond  and 
mortgage  for  2500  dollar^  so  as  to  cover  not 
only  the  amount  of  the  execution,  but  also  a 
debt  due  to  the  creditor  from  the  son  of  the 
plaintiff,  who  was  insolvent,  the  sale  was  de- 
clared oppressive  and  illegal ;  and  the  bond 
and  mortgage,  as  having  been  unduly  and 
fraudulently  obtained,  were  directed  to  stand  as 
security  only  for  the  amount  of  the  execution, 
with  interest  and  costs.  AWZson  v.  M  *DonaH 
6  J.  C.  R.  201. 

•D.   huolveni   dtUon;   tkeir  dis"    [*315] 
charge  under  the  statute. 

433.  A  discharge  under  the  insolvent  act 
passed  JlprU  12th,  1813,  (Sess.  36.  ch.  98.)  is 
not  a  bar  to  a  suit  here,  upon  a  contract  made, 
or  debt  contracted,  between  parties  in  another 
state,  and  residing  there  at  the  time.  Hicks  v 
Hotchkiss,  7  J.  C.  R.  297. 

434.  A  discharge  under  the  insolvent  act, 
from  debts  contracted  within  the  state,  afler 
the  passing  of  the  act,  is  valid ;  the  act,  in  suck 
case,  being  prospective  in  its  operation,  is  con- 
sidered coostitutionaL    Ibid, 

435.  A  re-assignment  to  the  msolvent,  by 
his  assignees,  of  all  the  residuary  interest  in 
his  estate,  made  without  the  assent  of  all  the 
creditors  having  an  interest  in  the  estate  as- 
signed, is  a  breach  of  trust,  and  void.  Mowm 
V.  HoRfv,  1  J.  C.  R.  339. 

4Sl&  A  creditor  who  has  the  body  of  his 
debtor  in  execution,  caimot  be  a  petitioning 
creditor  under  the  act,  nor  is  he  entiUed  to 
apply  to  a  judge  for  an  assignment  under  the 
ninth  section  of  the  act  (Seas.  36.  ch.  98. 1 
N.  R.  L.  460.  464.)  Beatv  v.  JSeo^,  2  J.  C. 
R.43a 

E.  Dthtors  absent  or  absconding. 

437.  A  creditor  residing  abroad  may  inati- 
tute  proceedings  here,  under  the  act  for  giving 
reliei  agamsi  absent  and  absconding  debton. 
(Sess.  ^  ch.  49.  1  N.  R.  L.  l57.)BMins  v. 
Cooper.  6  J.  C.  R,  18& 
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498.  A  joint  creditor  may  iiwdtute  proceed- 
ingB  under  the  act  against  the  separate  prop- 
erty and  effeetfl  of  an  absconding  partner, 
tbougli  the  other  partner  reaidea  here,  and 
might  be  arrested :  but  the  separate  property 
only  of  the  absent  er  abseondhig  partner  can 
he  taken  under  the  attachment ;  for  the  cred- 
itor has  a  right  only  to  the  alisconding  debtor's 
propordon  of  the  mtrphu  remaining  after  pay- 
meat  of  all  the  partnership  debts.    IbU, 


[•ftl6]       •XVIIL  DEED. 

A.  ComtntctuHf   vulunfy,  &nd  tftndtom  ly 

B.  Erecution  and  ddiverg  rfa  dbtd, 

C.  Votmdwry  dndB. 

A.  Cont^TwHony  validUVf  and  ojHraHon  qf 

deeds, 

496.  It  is  a  teneral  principle,  in  the  con- 
struction of  deeds,  or  written  instruments,  that 
a  particular  specification  will  exclude  things 
not  specified.  Alifsttr.  DrutUea  ^Hmdmg- 
Ion,  IJ.  C.  R.  158. 

440.  Declarations  of  the  intention  or  under- 
standing of  a  grantor,  di^rent  from  the  in- 
tent apparent  on  the  face  of  the  deed,  or  of 
conditions  annexed  to  h,  to  be  eflf^tual,  must 
he  made  at  the  time  of  executing  it  Sbtnwr- 
iye  r.  jfnfen,  IJ.  C.  R.  940. 

441.  i%rfe,  used  hi  the  family,  passes  under 
a  deed  or  devise  of  **  household  goods  and  fiuv 
niture.**    Bmrn  y.  IFSalftivp,  1  J.  C.  R.  9aa 

442.  Where  a  deed  in  fee  contained  a  res- 
ervation of  the  ri^ht  of  *<  cutting  and  hewing 
timber,  and  grazm^,  in  the  woc^s  not  appro- 
priated or  fenced  m ;  hdd^  that  the  rignt  re- 
served ceased  as  soon  as  the  premises  were 
fenced  in  by  the  grantee ;  especially,  where  it 
appeared  that  the  premises  had  been  enclosed 
for  above  thirty  years,  and  the  right  during 
that  period,  had  not  been  claimed  or  exer- 
eiaed.  Ten  Broeek  v.  LhingsUm^  1  J.  C.  R.  3S7. 

443.  Where  a  deed  has  been  duly  executed 
and  delivered,  a  subsequent  surrender  or  de- 
struction of  it,  will  not  devest  the  estate  con- 
veyed by  iL  MchoUoH  V.  Hobcy,  1  J.  C.  R.  417. 

444.  A  deed  false  in  a  material  point,  is  not 
entided  to  fbll  credit.  fFendeU  v.  Fan  Bent- 
$daer,  1  J.  C.  R.  344. 

445.  A  mistake  in  drawing  a  deed  must  be 
clearly  proved.  SowfeHnte  v.  .^ytfen,  1  J.  C. 
R.d40. 

446*  A  recital  in  a  deed,  fbunded  in  mis- 
lake,  and  imtrue  in  fiiet,  will  not  bo  allowed 
fo  operate,  by  way  of  estoppel,  to  exclude  the 
truth  eatisfintorily  shown  to  the  Court  SUmgh^ 
Ion  V.  lyndb,  2  i.  C.  R.  909. 

447.  Where  a  sheriff^  deed,  fi3f  mtstale,  did 
not  include  aU  the  parcel  of  land,  or  whole 
premises  advertised  and  intended  to  be  sold, 
and  the  defendant  In  the  execution,  and  all 
parties,  supposed  the  deed  comprised  the 
whole,  and  the  plaintiff  bid  and  paid  a  price 
aooordingly«  and  took  possesmon  of  the  whole, 
the  deiiMMtont  was  petpetually  enjoined  from 


prosecudng  an  ejectment  at  law  to  recover 
the  part  not  included  in  the  deed,  and  was  de- 
creed to  release  to  the  plaintifTall  his  tide  to  it 
De  Riemtr  v.  CaniShn,  4  J.  C.  R.  85. 

448.  A  general  recital  in  a  deed  does  not 
conclude  a  party,  though  the  recittil  of  a  par- 
ticular fiu:t  may  estop  him.  mntmgton  v. 
Havens,  5  J.  C.  R.  23. 

449.  A  recital  cannot  control  the  phunwrords 
in  the  granting  part  of  a  deed.  Rid, 

•450.  As,  where  a  deed  of  as-  [  •^IT  ] 
signment  by  a  debtor,  in  trust,  for 
creditors,  recited,  that  the  debtor  was  de^rons 
to  convey  his  property  to  secure  diree  of  his 
creditors,  by  name,  in  fltU,  and  the  residue  for 
the  bene^t  of  other  creditora;  and  in  the  body 
of  the  deed  it  tras  expressed  to  be  in  trust  to 
pay  and  satisfy  those  three  creditors,  and  three 
others,  also  named,  and  the  residue  to  be  di- 
vided among  tiie  other  creditora :  HM,  that  the 
three  creditora  named  in  the  recital,  were  only 
entitled  to  be  paid  ratably  with  the  three 
other  creditora  named  in  the  body  of  the  deed, 
in  proportion  to  their  demands.    JUd* 

451.  E.,  a  soldier,  entitled  to  a  lot  of  land  as 
a  military  bounty,  in  1785,  before  the  patent 
issued,  b^  agreement,  sold  the  lot  to  Sl,  and 
bound  himself  to  execute  a  conveyance ;  S. 
sold  and  assigned  the  lot,  bond,  SiCy  in  1789, 
to  v.,  who,  in  1790,  by  endoraement,  sold  and 
assigned  the  same,  and  aH  his  right,  titie  and 
interest  in  the  land,  &c.  to  C,  to  wh<»m  he  de- 
livered the  original  bond  and  agreement  and 
discharge  of  the  soldier,  and  the  patent  issued 
in  his  name ;  keld,  that  although,  for  want  of 
words  of  inheritance,  the  asaignmeot,  in  2av, 
transferred  only  an  estate  for  life ;  yet,  as  it 
was  clearly  the  intention  of  the  parties  to  con- 
vey the  whole  estate,  a  trust  estate  in  fee  was 
to  be  considered  as  created  and  conveyed; 
and  tfie  Court  would,  therefore,  decree  an  ad- 
equate legal  conveyance  in  fee,  according  to 
the  intention  of  the  parties.  Higinhatkam,  T. 
Bumei,  5  J.  C.  R.  184. 

452.  A  defective  conveyance  by  a  person 
seised  in  fee  at  the  time,  is  good,  so  as  to  bind 
the  lauds  conveyed  in  the  hands  of  the  grantor 
and  his  heirs.  fFadsuwiK  v.  WemddL  5  J.  C. 
R.224. 

453.  Such  a  conveyance  is  sood,  also, 
against  a  subsequent  purchaser  with  notice  of 
the  prior  defecuve  conveyance.    nAd, 

454.  As,  where  a  soldier,  entitled  to  mllitaiy 
bounty  land,  under  the  several  acts  of  the 
legislature,  bjr  an  instrument  in  writing,  pur- 
porting to  be  under  his  hand  and  seal,  hut  to 
which  no  seal  was  affixed,  for  a  valuable  con- 
sideration, sold,  quit-claimed,  and  confirmed 
unto  the  plainti^  his  hein  and  assigns,  for- 
ever, all  his  right,  thie,  claim  and  demand  to 
and  for  all  the  land  to  which  he  was  entitled, 
^^.  with  covenant  for  further  assurance,  (no 
patent  having  then  been  Issued  for  the  land,) 
which  histniment  of  conveyance  was  dulyde* 
poaited  in  the  office  of  the  clerk  of  the  county 
of  OnondcEgtt,  on  the  29di  of  AprU^  1795,  pur 
stiant  to  the  act  of  the  8th  of  Janwaru^  u^ 
and,  afterwards,  on  the  8th  of  Mar^  1799, 
was  duly  proved ;  and  the  same  grantor,  oa 
the  2Scb  ^  OcMcTi  1796^exectttsd  a  deed  iP 
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fee  of  the  aune  tend  to  P^  under  whom  tbe 
defendant  claimed  title ;  Jbeld,  that  although  the 
fint  iottrainent,  for  want  of  a  $9alj  was  defec* 
tire  as  a  kgtd  eonyeyance,  yet  it  paaaed  aM  the 
ri^tand  intereat  of  the  grantor,  m  equity,  the 
omiaaoo  of  the  aeal  being  a  miatakey  and  contra- 
17  to  the  expreaa  mtention  of  the  parties.  Ifnd, 
455.  But  the  demuU  of  the  instrument  in 
the  clerkNi  office  or  the  county  of  Onondaga, 
panuant  to  the  **act  for  regiatering  deeda  and 
coDTeyances  relattve  to  the  roilitaiy  bounty 
landB»^  paaaed  Jmmary  8, 1794,  (Seaa.  17.  ch. 
1.)  aod  the  act  to  amend  the  aame,  paaaed 
Monk  37, 1794,  (Sess.  17.  ch.  44.)  was  not  kgal 
notia  to  subsequent  purchasera,  nor  equivalent 
to  a  r^guCry  of  the  deed ;  and  P.  was  not, 
therefore,  chaigeable  with  notice  of  the  prior 

conveyance ;  and  the  ^plaintiff  waa 
[  *iilS  ]    not  entitled  to  relief  i^nst  P.,  or 

to  a  decree  for  a  release  from  him 
of  his  claim  and  titles  &  C  on  appeal,  30 
J.R.659.    Omfra, 5 J. C. R. 224. 

B.  ExeetiHon  and  deHvary. 

456L  I(  at  the  time  of  executing  a  deed, 
there  was  no  delivei^  or  intention  to  deliver, 
the^e  are  fiieta  which  ahould  be  explicitly 
proved  by  the  grantor.    Souverhtt  v.  Ardtn. 
W.C.1L940. 

457.  If  a  deed  baa  been  duly  delivered  in 
the  first  instance,  the  subsequent  eustochr  of  it 
by  the  grantor  will  not  destroy  the  eflSect  of 
the  delivery.    Und, 

458.  A  deed  may  be  deKvered  to  a  third 
peiaoB,  as  the  servant  or  bailee  of  the  grantee, 
aod  such  deKvety  is  good.    Aitf. 

459.  If  a  deed  be  duly  executed  and  deliv- 
ered, in  the  firet  instance,  so  as  to  take  effect, 
aoj  aufaaeaitent  delivery  is  of  no  avaiL    ifttdL 

460.  A  deed  may  be  delivered  by  words,  or 
acts  widiont  words,  and  the  delivery  may  be 
either  to  the  grantee  or  to  a  third  person, 
without  any  special  authority  for  the  use  of 
the  nantee.  Vorpiaink  v.  SUrry^  on  appeal, 
12  J.  R.  596. 

461.  Where  a  deed  was  deposited  by  the 
grantor  with  W.  as  an  escrow,  to  be  delivered 
to  the  grantee,  on  his  producing  a  mortgage 
executed  and  recorded,  and  a  certificate  of 
the  clerk  of  no  encumbrancea  on  record,  and 
W.,  on  receiving  the  mortgage  and  certificate 
of  regiany,  frc  delivered  the  deed  to  the 
piatee,  and  the  grantor  received  the  mortga^ 
vora  W.,  and  treated  it,  afterwarda,  as  a  vahd 
moftpige ;  heU  that  he  was  concluded  from 
deoytng  the  delivery  of  the  deed,  on  the 
ground  that  tbe  wife  of  the  mortgagor  had  not 
acknowledged  tbe  nnortgage,  and  that  the 
"'^^i^^Safo  was  erroneously  registered.  Drosi 
▼.  Bedsum,  1  J.  C.  R.  968. 

^  4G3.  The  deed,  in  such  case,  vras  well  de- 
livered 10  Uie  grantee,  the  condition  on  which 
it  was  to  have  been  delivered  having  been 
pctformed ;  and  the  deed  r^ated  back,  ao  as 
to  gire  effect  to  an  intermediate  conveyance 
by  die  grantee  to  C.  Bukman  v.  fVos<,  on 
•ppcal,  18  J.  R.  544.  fil  C.  1  J.  €.  K.  988. 
^  4AS.  Bocb  deed  takea  effect  only  from  the 
time  ef  tbe  perfomiaDM  of  the  condition^  and 


the  actual  delivery  to  the  grantee ;  except  in 
caae  where  a  relation  back  to  the  firat  debvery 
is  neceaaaiy  to  give  effiict  to  the  deed,  or  to 
.the  intermediate  conveyance  of  the  grantee; 
but  not  as  between  third  persons.    IlniL 

464.  Where  a  deed  of  marriage  settlement 
was  executed  in  the  presence  of  witnessea^ 
and  laid  on  the  table,  and  the  marriage  took 
place  immediately  afier,  in  the  preaence  of  the 
witnesses ;  and  the  deed,  without  any  other 
or  more  formal  delivery,  was  taken  up  by  the 
wife,  tlie  ceHui  que  truk,  and  kept  in  her  poa- 
session  until  her  death ;  hddj  that  this  was  a 
good  and  valid  deed.  MUhodiai  J^nseopal 
Chwrehy.Jaque9,li.C.R.45(k  &(;.onap* 
peal,  17  J.  R.  54& 

•C.  VUmiary  deeds.      [•910] 

465.  A  voluntary  actual  transfer,  by  deed, 
of  a  chattel  interest,  is  valid,  as  between  tbe 
partiea,  without  any  conaderation  appearing. 
Bunn  V.  mnOrop,  IJ.  C.  R.  329. 

466.  A  voluntary  deed  of  settlement,  fiurly 
made,  is  always  binding  in  equity  upon  the 
grantor,  unless  there  is  clear  and  decisive 
proo(  that  he  never  parted,  or  intended  to 
part,  with  the  poeseasion  of  the  deed ;  and  if 
ne  retains  it,  there  must  be  other  circum- 
stancea,  beside  the  mere  fhct  of  his  retaining 
it,  to  show  that  it  was  not  intended  to  be  afaao- 
lute.    Souverbye  v.  Arden,  1  J.  C.  R.  940. 

467.  Whether  a  yoiuntary  conveyance,  by  a 
ftther,  in  affluent  circumstances,  and  not  m* 
debted,  in  trust,  for  the  use  of  bis  daughtera  for 
life,'and  in  case  of  their  death,  for  Uieir  chiK 
dten,  fiurly  made,  without  any  intention  to  de* 
celve  or  defraud  any  peraon,  is  not  good  againat 
a  subsequent  6011a /ufe  purchaser  for  a  valuable 
consideration,  with  notice  of  such  prior  volun- 
tary deed  ?  Verplank  v.  Sterryy  on  appeal,  19 
J.  R.  536. 

468.  A  voluntary  conveyance,  or  settlement, 
though  retained  by  the  grantor  in  his  posses- 
sion until  bia  death,  is  good.  Bu/m  v.  Ifin- 
ihrom,  1  J.  C.  R.  329. 

rSiee  further,  as  to  voluntary  settlements. 
Debtor  and  CredUor^   A.  (b).  Husband  and 
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XDL   DESCENT. 

469.  Where  the  legal  and  equitable  estate 
in  land,  being  coextensive,  unite  in  the  same 
peraon,  the  eouitable  is  merged  in  the  legal 
estate,  which  deacenda  according  to  tbe  ruiea 
of  law.    Mcholson  v.  Halsey,  1  J.  C.  R.  417. 

470.  Thus,  if  tbe  legal  estate  in  fee  de- 
scends ex  parte  matema,  and  the  equitable  estate 
in  fee,  ex  parte  patema,  the  equitable  estate  is 
meived  in  the  legal,  and  both  so  in  the  line 
of  (teacent  of  the  legal  estate.    Bnd. 

471.  Aa,whereXliaving  ?M  money  for 
the  porehase  of  land,  died  bemre  any  convey- 
ance waa  made,  and  &  afterwards  took  a  con- 
veyance of  the  land  in  trust,  fisr  the  infont 
daughter  of  A.,  to  whom  he  afterwarda  ex- 
ecuted a  deed  in  fee ;  heUL  that  she  acquired 
the  legal  estate    by  purchaae:  ^ml  on  hei 
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death,  without  iMue,  the  eMrte  descended  to 
her  brothera  and  sieterB  of  the  half-blood,  to 
the  excluaioD  of  her  paternal  uncle.    BwL 


[•aao]     •xx.  DEVISE. 

A.  fFho  mmf  deoUe ;  and  qf  the  ulaU  or  tn- 

terut  of  the  deoUor, 

B.  ConsiruHion  of  a  devife^  om  to  ukai  pa$H$ ; 

(a)  EMU  taU^  or  m  Jot ;  (b)  Execvtory 
'    dwioei  (c)  Tenotwy  tn  eomaioii,  or /otnf 
lettancy. 

C.  Dwi»t  of  landg  for  the  po^meni  ^  dobt§ 

andUgaeiu, 

A.  H%o  majf  denn ;  omd  i^iht  utaieand  tn^ 

ierut  qfthe  dtoiaor. 

473.  A  feme  eootrt  may  make  a  will  in  favor 
of  her  husband,  and  in  execution  of  a  power 
reserved  to  her,  while  sole,  over  her  separate 
estate.  Bnulidkv.  Gftb6«,d  J.  C.  £.523.  [&e 
WHL    Huabmd  and  Wift.] 

473.  A  testator  must  have  a  legal  or  equita- 
ble title  in  the  land  devised,  at  the  time  of 
making  the  will,  otherwise  nothing  ptpMs  by 
the  devise.  A  subsequently  acquired  title  will 
HOC  pass  by  it.  ^Kainon  v.  Tkompoon^  3 
J.  d  R.  307.  IMng^on  v.  Ahalb^  3  J. 
C.  R.  313. 

474.  To  give  effect  to  a  devise,  the  testator 
must  not  only  be  seised  of  the  land,  at  the 
time  of  the  will,  but  he  must  continue  so  seis- 
ed to  the  time  of  his  death.  Mmuee  v.  Cox. 
5J.O.R.441. 

475.  An  equitable  interest  in  lands,  founded 
upon  articles  of  agreement  for  the  purchase, 
will  pass  by  a  subs^uent  devise ;  and  if  there 
be  no  devise,  the  land,  ui  equity,  descends  fo 
the  heir ;  and  the  executor  must  pay  the  pur- 
chase money  for  the  benefit  of  the  heir. 
IMnfHon  v.  J^Tewkirk,  3  J.  C.  R.  313. 

47£  Where  a  devise  fiiils  for  want  of  a 
title  in  the  devisor,  the  devisee  will  not  be  re- 
lieved out  of  other  parts  of  the  estate,  though 
the  devisor  had  a  iudffment  which  was  a  hen 
on  the  land  devised,    ibid. 

477.  A  ^ift  for  life  of  a  chattel,  is  a  gift  of 
the  use  of  it  only,  except  as  to  such  articles, 
the  use  of  which  consists  in  the  consumption. 
GiUeipie  v.  MOler,  5  J.  C.  R.  21. 

B.  ConHruction  of  a  deviee^  ae  to  what  eatate 
panee ;  [o)  Eetate  taU,  or  in  fee ;  (b)  Exec- 
utory devise;  (c)  Tenancy  tn  common^  or 
joint  tenancy, 

(a)  Eetate  taUj  or  in  fee. 

47a  T.,  by  his  last  will,  after  iriving  to  his 
nephevrs,  R.,  N.,  8.,  I^c,  each  l,OfiO  pounds,  as 
they  came  of  age,  devised  two  houses  and  lots, 
**With  every  ri^tacreeable  to  the  deeds  of  the 
Mune,"  10  R.,  to  be  delivered  to  him  as  soon  as 
he  oame  to  the  age  of  31  years;  and  if  he 
died  **  before  be  came  of  age,  and  without 
male  issue,"  he  devised  the  same  to  N.,  **  to 
be  delivered  to  him,  as  soon  as  he  comes  to 
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the  age  of  21  years."  «Tbe  first  paancwor, 
(R.,)  as  soon  as  his  first  ^male 
child  shall  come  to  the  age  of  21  [  *2ftl  ] 
years,  it  is  my  will  that  the  right 
of  the  ssid  houses  be  to  him,  his  h^rs  and 
assigns  forever,  but  not  to  be  disposed  of  be- 
fore his  eldest  son  comes  of  age;  whoever 
gets  the  houses,  to  have  no*  claim  to  the  1,000 
pounds,  before  left  him,  but  his  share  to  be 
equally  divided  with  the  otlier  legatees."  R. 
arrived  at  the  age  of  21  years,  Imt  had  do 
issue ;  hfH  that  by  the  words,  **  dying  without 
lawful  issue,"  R.  took  an  estate  tail,  by  the 
EngUeh  law,  which  was  converted  into  an 
estate  in  fee  sunple  by  our  statute,  and  that  the 
foe  vested  in  R.,  on  his  attaining  the  age  of  21 
yeans,  or  bavins  male  issue  ;  ekher  event  be- 
ina  sufiicient  for  that  purpose.  Roostvelt  v. 
Tkumumj  IJ.  C.  R.  330. 

479.  The  clause  in  the  will,  that  the  first 
taker  was  not  to  dispose  of  the  estate,  before 
bis  eldest  son  came  of  age,  did  not  encraA  as 
executory  devise  on  the  preceding  foe ;  bat 
was  intended  as  a  temporary  restraint  on  the 
power  of  alienation,  and,  being  repuenant  to 
the  nature  of  the  estate,  was  void.    Aid, 

(b)  Execuiofy  deviie. 

480.  Rents  and  profits,  as  weD  as  the  estate 
itself^  may  be  given  by  way  of  exeeutoiy 
devise.    Rogers  v.  £o«f,  4  J.  C.  R.  388. 

481.  The  rents  and  profits  may  accumulate 
in  the  hands  of  the  heir  at  law,  for  the  benefit 
of  the  executory  devisee,  until  the  vesting  of 
the  estate.  IfnJL  Or  the  Court  may  appoint 
a  receiver  for  that  purpose.    Aid. 

483.  The  heir  at  law  may  be  considered  as 
a  trudeCj  in  such  case,  when  it.  is  necessaiy  to 
csrry  the  intention  of  the  testator  into  effect 
Ibid. 

483.  By  a  devise  of  oS  As  rest  and  residue 
of  the  real  estate  of  the  testator,  the  rents  and 
profits^  fivm  the  testator's  death  to  the  time  of 
the  vesting  of  the  estate,  will  pass ;  and  who- 
ever takes  the  legal  estate,  in  the  mean  time, 
will  be  answerable  for  the  rents  and  profits. 
Bnd. 

484.  Where  the  executory  devisee  was  ille- 

gitimate,  and  it  did  not  appear  that  the  testator 
ad  any  lawful  heir,  and  no  person  appeared 
to  claim  the  inheritance,  tlie  executor  of  the 
testator  who  had  taken  possession  of  the  real 
estate,  and  was  appointea  guardian  of  the  ex- 
ecutory devisee,  and  received  the  rents  aixi 
profits,  from  the  death  of  the  testator  to  the 
happening  of  the  event  on  which  the  estate 
was  to  vest,  was  held  accountable  for  them  to 
the  executory  devisee.    Ibid. 

485.  There  may  be  a  limitation  over  by  will 
of  a  chattel  interest,  after  a  life  estate  therein. 
GOlespU  V.  .^fiUer,  5  J.  C.  R.  31.  ^eilco#  v. 
Cbi^,  5  J.  0.  R.  334. 

4c6w  A  legatee  in  remainder  after  an  esiats 
for  life,  may  call  on  the  legatee  for  llfo^  for  an 
inventory  of  the  property,  to  be  filed.  ffesttoU 
r.Caify.    9J.C.R.m. 

487.  Where  a  creditor  devised  his  house  and 
lotlohiswife,a<fs  allhis/Mrsoi^pitMierty,snd 
also  all  the  rents  and  profits  of  tne  house  and 
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(krm  at  V.,  for  faer  support,  during  her  natural 
life ;  and  after  her  decease,  be  ffave  the  same 

to  his  brother,  S.,  in  tee,  chargeable 
[*2S2]    with  ^certain  legacies;  held,  that 

the  wife  took  the  ttse  onlv  of  the 
peraooal  eetate,  which  went,  after  her  death,  to 
the  testator^  brother.  OiiUspie  ▼.  MUUr,  5  J. 
C.  R.  21. 

48d.  Where  J.  S.  deriaed  lands  to  B.  for 
life,  remainder  to  C.  in  fee,  but  if  he  died  with- 
out  issue,  then  to  D.  in  fee ;  held,  that  the  d»- 
Tise  over  could  not  take  effect  as  an  executory 
devise,  bat  created  an  estate  tail,  which  was 
turned  into  a  fee  simple  absolute,  by  the  statute. 
BundY.  Dtrnndon,  5  J.  C.  R.  35. 

See  JuHher,  LXXXIV.  fm. 

(c)  Ttrumctf  «a  comvwn,  or  jaini  tenancy. 

489.  A  testator  devised  all  the  rest  and  resi- 
due of  his  estate  to  his  brother  and  sister,  **  to 
tbeiii  and  their  heirs  fer  ever,*'  all  the  children 
of  his  said  brother  and  sister  to  have  an  equal 
share  in  every  thing  left ;  and  if  bis  brother 
died  vrithout  children,  the  children  of  his  sister 
should  equally  enjoy ;  held,  that  tlie  brothers 
aud  iiiscen  loA.  as  tenants  in  common,  not  as 
joint  ieBttita.  WeMoM  v.  Cady.  5  J.  C.  R. 
3M. 

C.  JkwK  of  lands  fir  (he  ptnfment  of  debts 
said  legacies. 

400.  A  teststor  bequeathed  legacies  to  each 
of  Ixia  seven  children,  ^to  be  paid  out  of  the 
balk  of  hie  real  estate  f  and  if  the  executors 
foaod  that  the  estate  fell  short  of  the  legacies, 
tliCQ  they  were  to  make  an  abatement  in  pro- 
portion ;  and  he,  afterwards,  directed  that  so 
marb  of  his  real  estate  as  should  be  necessary 
10  furnish  the  sums  bequeathed,  should  be  sold 
ftt  public  auction,  when  the  children  should 
Bnaio  full  age,  and  the  remainder  be  leased  by 
t^ie  executora;  and  that  when  the  youngest 
child  arriTed  at  full  age,  all  his  real  property 
Dot  otherwise  disposed  of  should  be  sold,  and 
th«!  proceeds,  with  the  amount  of  personal 
projieity,  be  divided  among  his  children,  &c. ; 
hril,  dial  the  kitcntion  of  the  testator,  as  col 
Icrted  from  the  will,  was  that  his  executors 
were  the  persons  to  sell ;  and  that  the  sole 
^^n^  executor  bad  the  sole  power  to  sell  the 
nal  estate  under  the  will.  Demrue  v.  Farming, 
2J.C.R.252. 

40K  The  real  estate  is  not  charged  with  the 
Payment  of  legacies,  unless  the  intention  of  the 
i'>uior  to  that  effect  is  expressly  declared,  or 
c*ear!y  to  be  ioferre<l  lironr  the  language  and 
di^jHwitJon  of  the  will  Lupton  v.  Lwatofu  3 
J.f^.R.614. 

4^^  The  oMial  clause  devising  all  the  rtsl 
ant  nsidne  of  the  real  and  personal  estate  not 
»' lite  devised,  is  not  sufficient  to  charge  the 
nal  estate ;  nor  is  the  mere  direction  that  aD 

*2>"*^  fefficies  are  to  be  paid.    Ibid. 

™.  But  if  the  real  estate  be  devised,  "after 
P»>  inem  of  debts  and  legocies,''  it  is  charged 
''"n*«Wmentof  them.    Ibid. 

^  Adeviteof  all  the  testator's  real  and 


personal  estate  in  trust,  *to  pay    [*5Slt3] 
debts,  and  then  to  distribute  the 
residue,  places  the  assets  under  the  jurisdiction 
of  Chancery.    Benson  v.  Le  Roy,  4  J.  C.  K. 
C51. 

495.  The  words  "rents  and  profits,"  in  a 
devise,  may  be  so  construed  as  to  authorixe  a 
sale  of  the  land,  when  necessary,  to  raise  a 
sum  so  as  to  effect  the  object  of  the  testator. 
SchermeHwme  v.  Schermerhome,  6  J.  C.  R.  70. 

496.  As,  where  J.  S.  devised  all  his  estate 
to  his  wife,  for  life,  and,  after  her  deatli,  to  his 
son  A.  in  fee,  on  condition,  that  he  should 
comfortably  maintain  N.,  (a  daughter  of  the 
testator,  and  a  lunatic,)  during  her  life ;  and  if 
A.  and  his  heirs  did  not  maintain  N.,  then  the 
executors  were  authorized  to  take  possession 
of  the  land,  and  to  lease  it,  or  by  any  other 
means,  out  of  the  profits  therefrom  arising,  to 
support  N.  during  her  natural  life,  d&c.  The 
heir  of  A.,  after  nis  death,  having  refused  to 
maintain  N. ;  held,  that  in  case  the  rents  and 
profits  proved  insufiicient,  the  land  devised 
might  be  sold  for  that  purpose.    Ibid* 

497.  A  devise  of  real  and  {Msrsonal  estate  to 
nay  just  debts,  does  not  revive  a  debt  barred 
by  the  statute  of  limitations,  or  discharged  by 
the  bankrupt's  certificate.  Rooseveii  v.  Markj 
6  J.  C.  R.  266. 

498.  A  devise  to  executors,  with  authority 
to  sell  the  real  estate  of  the  testator  fer  the 
payment  of  debts,  applies  as  well  to  a  joint 
and  several  bond,  executed  by  the  testator  a9 
surety  for  his  co-obligors,  as  to  any  other  debt. 
Berg-  V.  Raddiff,  6  J.  C.  K.  302. 

[See  further,  as  to  the  construction,  repubH 
cation  and  revocation  of  will^  Jf^  B.  G.  D.] 


XXL  ESCHEAT. 

499.  Where  land  escheats  by  reason  of  the 
alienage  of  the  devisee,  that  does  not  defiAt 
the  lien  of  creditors  existing  at  the  death  of  the 
devisor.    JIfooers  v.  WkUe,  6  J.  C.  R.  960. 

500.  Where  land  devised  to  an  alien,  after 
the  death  of  the  devisor,  was  taken  for  the  use 
of  the  covvmment,  and  the  damages  or  the 
value  of  the  land  were  assessed,  and  paid  into 
Court ;  hdd,  that  the  creditors  of  the  devisor 
might  fellow  the  proceeds  into  Court,  whose 
jurisdiction  over  the  application  of  the  money 
was  not  affected  by  the  title  accruing  to  the 
people  of  the  state  by  escheat.    Ibid. 

501.  Though  an  alien  may  take  land  by 
devise  or  purchase,  and  hold  until  office  founa, 
vet,  if  he  dies,  the  land  escheats,  without  any 
wquest  of  office.    Ibid. 


•XXII.  EVIDEMVK    [  •2*4  ] 

A.  Writlsn  evidence ;  (a)  Judgments  fif  Oowia 

qf  competent,  exdusive  or  conemrent  ju- 
risdictwn ;  (b)  Judicial  proceedings ;  (c) 
Private  writings.  ' 

B.  Parol  evidejtee  to  explain^  vary  or  eoninuUti 

written  instruments. 

Ill 
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C  W  toitn^HSyikeir  eompeUncy  and  endiL 
D.  Pi-esumpHve  evidence ;  of  paymtnt ;  t^doidk; 
tf  property ;  (^  agrmd^  leaaCf  ifc 

A.  WritUn  eoidenee ;  (a)  JudgmtiU  ef  Courts 
of  competenif  exdugwc,  or  coneurrttd  jurm- 
aidion, 

508.  A  judgment  of  a  Coim  of  eompecent  ju- 
nsdictioD,  being  re»  judieaU^  is  ooDclusive  and 
binding,  in  all  ocher  Courta  of  concurrent  ju- 
risdiction. Sinqwm  v.  Hcai^  1  J.  G.  R.  vl. 
[Su  the  same  caae,  on  appeal,  in  which  thia 
vnncipie  was  fully  admitted ;  but  the  Court  of 
Errors  considered  the  decision  of  the  Court 
of  law  upon  a  summary  application  to  its 
equity,  aa  a  motion  for  a  aet-offf  not  to  be  a 
judgment,  or  such  a  rti  judicata  as  precluded 
a  Court  of  Chancery  from  examining  the  quea- 
tion ;  and  especially  where  a  new  &ct  is  dis- 
closed, which  waa  not  proved  to  the  Court  of 
few.  &C.14J.iL6a  wSiuf aee  18 J. R. 533, 
584.1 

SOS.  A  decree  of  a  Court  of  competent  ju- 
risdiction on  the  point  at  issue  berore  it,  can 
only  be  reviewed  in  the  regular  course  of  ap- 
peal.    OdsUrn  V.  Bnft,  IJ.  C.  R.  543. 

504.  The  decree  of  a  Court  of  peculiar  and 
exclusive  jurisdiction,  is  conclusive  in  all  other 
Courts.    Ikid. 

505.  Aa,  where  a  vessel  was  seized  and  li- 
belled in  the  District  Court  of  the  UmUd  iStofw, 
as  forfeited,  fer  being  fitted  o<tt,  in  violation  d 
an  act  of  Conj^reas,  to  be  employed  in  the  ser- 
vice of  a  fi>reign  state,  and  the  District  Court 

'  dismiased  the  nbei,  and  ordered  the  vessel  to 
be  restored  to  the  claimant,  and  refiiaed  a 
certificate  of  probable  cause  of  seizure ;  hM^ 
chat  the  decree  was  ooaclusive  as  to  the  law- 
fulness or  unlawfulness  of  the  seizure.    Ihid, 

506.  Where  letters  of  administration,  under 
the  seed  of  tbe  Court  of  Probates,  are  produced, 
Chancery  will  deem  them  valid,  without  look- 
ing beyond  them.  iferieoUy,  Cady^  5  J.  C.  R. 
334. 

507.  The  decision  of  a  Court  of  law  on  a 
fluromary  application  to  its  equity,  is  not  such 
a  rea  jwUciia  as  will  conclude  a  Court  of 
Chancery  from  any  inquiry  into  the  ease.  .^ 
dm  V.  Patterson,  5 Jr.  C.  R. 44.  [See  XXXVIII. 
J^^tMidion,  C] 

(b)  Judicidl  proceedings. 

506.  An  answer  of  one  defendant  in  Chan* 
eery  is  no  evidence  against  his  co-defendant. 
Pheenix  v.  Auignees  qfhtgrahamy  on  appeal,  5 
J.  R.  412. 

*509.  An  answer  to  a  bin  of  dis- 
[  ^^ftSlS  ]  coveiy  is  evidence  for  the  defend- 
ant, and  unleas  disproved  by  two 
witnesses,  must  prevail  against  the  allegations 
of  the  plaintlfTs  bill  Clas<m  v.  MonriSf  on 
appeal,  10  J.  R.  524. 

510.  Where  there  is  a  general  denial  in  the 
defendant's  answer,  which  is  clear  and  distinct, 
any  ambtguitv  or  apparent  evasion  in  a  partic- 
filar  part  will  not  vitiate  or  destroy  tlie  other 
parts.    IfttiL 

511   Tbe  whole  answer  Is  Co  be  taken  to- 

iia 


gather;  and  if  any  particular  part  ia  amlMgu- 
oua,  it  ought  to  be  so  construea  aa  to  comport 
with  the  general  denid.    Ibid. 

512.  A  plaintiff  cannot  read,  in  evidence,  hit 
own  answer  to  a  bill  of  discovery  in  a  cross 
suit,  unless  the  defendant  ehooeea  iiiai  to 
woduce  it     PhiOi^  v.  naa^Mon,  1  J.  C. 

513.  Where  the  Acta  charged  in  a  bill  are 
fully  denied  by  the  answer,  there  can  be  no 
decree  against  the  answer,  on  the  evidence  of 
a  single  witness  only,  without  oorToboradng 
evidence  to  supply  the  place  of  a  aecoiid  wit- 
neaa.    SmiUh  v.  Bruskj  1  J.  C.  R.  459. 

514.  Where  am  cuiswer  ia  put  m  iaeue,  what 
is  confessed  and  admitted  need  not  be  proved ; 
but  where  the  defendant  admits  a  fact,  and  in- 
sists upon  a  distinct  fact  by  way  of  avoidance, 
he  must  prove  the  fact  so  inaisted  on  iu  de- 
fence. Hart  V.  Ten  Eyck,  2  J.  C.  R.  62.  [On 
appeal,  in  thia  cause,  Ch.  J.  i^pmeer  (save  a 
dimreiK  opsoion,  as  to  the  lafler  position,  in 
whidi  a  majority  of  the  Court  of  Errois  con- 
curred ;  but  as  the  case  was  expected  to  conie 
up  again,  and  the  reporter  was  not  possessed 
ef  the  reasons  of  the  Court,  the  caae  was  not 
reported.] 

515.  Where  the  plaiatifl^  in  bia  biH,  inquired 
as  to  the  conaid^nation  tjif  a  note,  but  not  as  to 
usury,  and  the  defendant  in  his  answer  alleged 
usury ;  held,  that  the  endorsement  of  the  note 
by  tne  party  was  prima  facie  evidence  of  m 
adequate  considenuion,  aud  tbe  answer  of  tbe 
defendant  not  evidence  of  usury,  which  ought 
to  be  proved.  Qnxn  v.  JHori,  on  ^peal,  1  J. 
R.580. 

516.  A  deposition  taken  in  an  ejectment  soit 
at  law,  brought  by  the  defendants  agaimt  a 
third  person  as  tenaiR,  to  recover  tbe  land,  the 
subject  of  the  suit  in  Chancery,  is  not  admis- 
sible evidence  against  the  plaindffs  In  equity; 
it  being  res  inter  alios  acta.  Roberts  v.  «^Merw 
Mm,  3  J.  C.  R.  371. 

(c)  Private  Jfriiings, 

517;  A  deed  charged  in  the  bilt,  and  admit- 
ted in  the  answer,  may  be  read  at  the  hearings 
without  having  been  made  an  exhibit  before  ibe 
master.    Dey  v.  l>uYiAcnii,  2  J.  C.  R.  182. 

518.  Papers  or  writings  of  every  dcecription, 
may  be  proved  at  the  hearing,  and  the  witness- 
es  may  DO  crosa  examined,  at  tbe  discretion 
and  under  the  direction  of  the  Court.  Ofnte- 
qua  v.  Fanning f  2  J.  C.  R.  481. 

519.  But  no  paper  ean  be  proved  as  an  ex- 
hibit at  the  hearing,  unices  satis&ctory  reasoos 
be  shown  to  the  €k»urt,  why  it  was  not  regu* 
larly  proved,  in  th«  usual  way,  before  the  ex- 
amhier.    Rid. 

•520.  A  recetpf  for  money,  sub-    [  •«26] 
semiently  discovered,  is  not  akme 
sumcient  to  open  a  verdict,  judgment,  awmdt 
or  decree.    1\M  v.  BmioWy  2  JL  C.  R.  551. 

B.  Parol  evidence^  to explatn^vary^  or  eonJtraSd 
uniUcn  instruments. 

521.  The  rule  that  parol  evidence  is  inad- 
oteible  to  eoDtmdiet  or  sutaantiaHy  vary  the 
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legal  import  of  a  written  agreem^it,  is  the  same 
ill  Courts  of  law,  and  in  equity.  Stevens  v. 
Coooer,  IJ.  C.  R.  425. 

^2.  Where  an  assignment  is,  on  the  face  of 
it,  general,  yet  if  it  be  admitted  to  be  different 
ID  its  purpose,  or  for  a  specific  security,  parol 
evidence  is  admissible  to  show  the  real  intent 
of  the  parties.  Moses  v  Murgatnydf  1  J.  C. 
£.119. 

523.  Parol  evidence  is  inadmissible  to  supply 
or  contradict,  enlarge  or  vary,  the  words  of  a 
will,  or  to  explain  the  intennon  of  the  testator, 
exsept  there  is  a  latent  ambiguity  arising  dehors 
the  will,  as  to  the  person  or  suoject  meant  to 
be  described,  or  to  rebut  a  resulting  trust 
JAdtm  T.  Executors  of  Mam,  1  J.  C.  R.  231. 

524.  Declarations  of  the  intention  or  under- 
fltaiMiiiig  of  a  grantor,  different  from  the  intent 
apparent  on  the  face  of  the  deed,  or  of  condi- 
tioDs  annexed  to  it,  to  be  efiectual,  must  be 
made  at  the  time  of  executing  it.  Shuverbye  v. 
Arden,  IJ.  C.  R.  240. 

535.  If^  at  the  time  of  executing  a  deed, 
there  was  no  delivery  of  it,  or  intention  to  de- 
liver, these  are  fiu;ts  which  should  be  explicitly 
proved  by  the  grantor.    Ibid. 

526.  Where  an  agreement  is  reduced  to 
writing  all  previous  negotiations  resting  in 
pond,  are  extinguished  by  the  written  contract, 
and  cannot  be  resorted  to,  to  help  out  or  ex- 
pbiti  its  meaning.  Parkkurst  v.  Van  Coftiandt, 
lJ.C.R.27a 

527.  A  contract  cannot  rest  partly  in  writing 
and  partly  in  prfrol ;  and  where  a  pari  perform- 
anct  is  set  up  to  take  the  case  out  of  the  statute 
of  frauds^  the  party  is  not  allowed  to  resort  to 
parol  evidence  in  aid  of  a  written  agreement. 
Knd,  [Butsu  S.  a  on  appeal,  14  J.  R.  15, 
where  the  Court  of  Errors  held!,  that  the  part 
peHbrmance,  which  was  the  basis  of  the  claim 
to  a  Kpecific  performance,  having  been  shown, 
parol  evidence  might  be  connected  with  the 
written  memorandum,  fi)r  the  purpose  of  mak- 
ing  out  the  contract,  under  the  circumstances 
of  the  case.1 

528.  Parol  evidence  is  inadmissible  to  sup- 
p<ui  an  agreemeot  set  up  in  contradiction  to  a 
deed.    Movany.  Hays,  i  J.  CR,  239. 

529.  Whoe  no  tnit  appears  on  the  face 
of  a  deed,  nor  any  manifestation  or  evidence 
of  it  by  writing,  parol  evidence  is  inadmissible 
to  show  the  trusL  Ibid.  [Unless  it  be  a  re- 
sulting trust] 

530.  If  a  aeed,  after  mentioning  a  specific 
consideration,  adds,  **  and  for  other  considera- 
tiooa,"  it  seems,  that  parol  evidence  is  admissi- 
ble to  show  what  were  those  other  considera- 
tions.   Renecttd  V.  I^neft,  IJ.  C.  R.  370. 

531.  Where  several  lots  of  land  are  mort- 
g^ed,  the  mortgagor,  or  purchaser  under  him, 
cannot  set  up  a  parol  agreement,  made  at  the 

time  of  the  mortgage,that  in  ease  the 
[  *2Sn  ]    mortgagor  sold  either  of  the  *lots, 

the  mortgagee  should  release  the 
lot  80  purchased  fi^m  the  mortgage,  on  being 
pwl  a  certain  sam  per  acre,  by  the  purchaser. 
Skwfw  V.  Cooper,  IJ.  C.  R.  435. 

532.  Evidence  that  an  sgrement  in  writing 
I^^Kiceniing  lands  has  been  discharged  by  parol, 
»  rood  as  a  deftoca  lo  a  bill  for  a  specifio  per- 
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formance,  but  is  totally  inadmissible  as  a  ffround 
to  compel  a  specific  performance.    IbiSL 

533.  Parol  evidence  is  admissible  to  show 
that  an  absolute  deed  was  intended  as  a  mort- 
gage, or  that  the  defeasance  had  been  de- 
stroyed by  fraud  or  mistake,  or  that  the  defend- 
ant had  attempted  to  convert  the  loan  into  a  sale. 
Jlforib  v.  Pe2/,  IJ.  C.  R.  594.  S.P,StrmgY. 
Stewart,  4  J.  C.  R.  167. 

534.  But  where  a  bill  was  filed  for  an  ac- 
count and  for  a  reconveyance,  thirty  years  after 
the  deed  alleged  to  be  a  mortgajge  was  given, 
during  all  which  time  the  defendant  had  been 
in  possession,  parol  evidence  c^  the  mere  con- 
fessions of  the  defendant  seventeen  years  aiier 
the  deed,  that  it  was  taken  as  a  security  for  a 
debt,  are  not  suf^ienc    Ibid, 

535.  A  resulting  trust  may  be  proved  by 
parol.  Boitford  v.  Burr,  2  J.  C.  R.  405;  and 
that,  even  in  opposition  to  the  deed,  and  the 
answer  of  the  defendant  denying  the  trust. 
Gillenne  v.  Moon,  2  J.  C.  R.  585. 

53o.  But  where  a  deed  has  been  executed  pur- 
suant to  a  written  agreement  between  the  par- 
ties, parol  evidence  is  inadmissible  to  show  a  rs- 
suhingtnisL  St,  John  y»  Benedict,  6 J*  C.R,  111. 

537.  If  the  party  who  sets  up  a  resulting 
trust  has  paid  no  money,  he  cannot  show,  by 
parol  proof,  that  the  purchase  was  for  his  ben- 
efit.   Botsford  V.  Burr,  2  J.  C.  R.  405. 

538.  Parol  evidence  is  admissible  to  rebut  a 
resulting  trust.    Ibid, 

539.  Parol  proof  of  declarations  inconsist- 
ent with  a  deed,  are  inadmissible.  Ibid,  ** There, 
is  nothinff,**  observed  the  chancellor,  in  King  v. 
B€ddunn,(2  J.  C.  R.  554.)  *^  more  dangerous  than 
to  impair  the  force  and  effect  of  solemn  con- 
tracts in  writing,  by  careless,  idle,  and  perhapa 
unmeaning  conversation ;  and  as  far  as  such 
testimony  is  in  contradiction  to  the  language 
of  the  note  itself^  it  is  uterly  inadmissible.** 

540.  A  party  is  concluded  by  his  deed,  from 
setting  up  a  difierent  consideration,  except  up- 
on the  allegation  of  fraud,  mistake,  or  surprise. 
Ibid, 

541.  A  written  agreement  may  be  vnuved 
by  parol.    Ibid, 

M2.  Where  a  bill  is  filed  to  correct  an  al- 
leged mistake  in  a  contract  or  agreement,  the 
evidence  of  the  mistake  must  be  clear  and  cer- 
tain. Executors  of  Getman  v.  Bearddey,  2  J. 
C.  R.  274.  QUie^  v.  Moon,  2  J.  C.  R.  585. 
hyman  v.  United  Insurance  Company,  2  J.  C 
R.630. 

543.  Equity  relieves  against  a  mistake,  as 
well  as  against  fraud,  in  a  deed  or  contract  in 
writing ;  and  parol  evidence  is  admj^ible  to 
prove  the  mistake,  though  it  is  denied  in  the 
answer;  and  this,  either  where  the  plaintiff 
seeks  relief  affirmatively,  on  the  grouiid  of  the 
mistake,  or  where  the  defendant  sets  it  up  as 
a  defence,  to  rebut  an  equity.  GUiespie  v. 
Moon,  2  J.  C.  R.  585. 

•544.  And,  if  seems,  that  a  party  [  *298  ] 
may  show  a  mistake  in  an  agree- 
ment of  which  he  seeks  the  specific  perform- 
ance. Ibid,  Especially  where  the  contract  is 
imperfect,  in  the  first  instance,  without  refer- 
ring to  fiicts  aliunde,  Keissetbrack  v.  IMng- 
ston,  4  J.C.R.144. 
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545.  AS)  where  there  was  aii  agreement  to 
execute  a  lease  for  three  lives,  containing  the 
usual  clauses,  restrictions,  and  reservations  con- 
tained in  leases  given  by  the  defendant,  it  be- 
ing necessary  to  ascertain,  by  proof  dehors  the 
agreement,  what  were  the  usual  clauses,  &c. 
m  such  a  lease ;  hdd^  that  it  was  open  to  the 
plaintiff,  also,  to  show  by  parol  proof,  that  it 
was  agreed  and  understood,  at  the  time,  that  a 
particular  reservation  was  not  to  be  inserted  in 
the  lease  which  the  defendant  was  to  execute. 
IbuL 

546.  Parol  evidence  to  correct  a  mistake  is 
adraiasible  as  well  as  in  fiivor  of  the  ptaintiflfas 
the  defendant    Ibid, 

547.  A  mistake  was  rectified  aAer  seven 
years  acquiescence.  GiUespie  v.  Moon,  2  J. 
C.  It  585. 

548.  In  all  these  cases  of  proof  of  a' mistake 
in  a  deed,  the  evidence  must  be  of  the  clearest 
and  most  satisfactory  nature,  not  only  of  the 
mistake  itself,  but  of  the  real  agreement  be- 
tween the  parties.  Ihid,  Lynum  v.  United 
huurance  CSraipany,  2  J.  C.  R.  630.  Souverbye 
T.  Arden,  1  J.  C.  R.  240. 

549.  R  uema,  that  parol  evidence  of  confes- 
tions  or  dedaraiwns  of  the  defendant,  as  to  the 
mistake,  made  ihvrtten  years  before,  if  uncor* 
roborat^  by  other  facts  or  circumstances,  will 
not  be  sumcient.  GiUespie  v.  Moon,  2  J.  C. 
R.585. 

550.  Where  a  trustee  for  an  infant,  in  1799, 
agreed  to  sell  200  acres  of  land,  (part  of  a  lot 
containing  250  acres),  and  executed  a  deed  to 
the  purchaser  (a  tenant  on  the  lot,]  which  de- 
scribed tiie  premises  by  metes  and  bounds, 
**  containing  200  acres,  more  or  less,"  apd  the 
bounds  included  the  whole  lot,  or  250  acres ; 
and  the  trustee  died  in  1814,  without  having 
taken  any  measures  to  have  the  mistake  cor- 
rected, though  she  expressed  her  intention  to 
do  so ;  and  the  ceshn  qtu  trust,  immediately 
after  her  death,  filed  a  bill  lor  relief  against 
the  mistake;  decreed,  that  the  vendee  reconvey 
to  the  plaintiff  the  50  acres,  without  any  allow- 
ance for  valuable  improvements  made  there- 
on, they  being  made  afler  the  vendee  knew 
of  the  mistake,  and  had  declared  his  inten- 
tion to  take  advantage  of  it.    Jbid. 

C.  Q/*  vntnesses,  their  competency  and  credit 

551.  Proof  taken  in  a  cause  must  be  perti- 
nent to  the  issue  ;  secundum  aUe^aia.  Under- 
hUl  V.  Van  CorUandt,  2  J.  C.  R.  339.  [See 
James  v.  J^Kemon,  on  appeal,  6  J.  C.  R.  543.] 

552.  Declarations  of  a  person,  not  a  party 
in  interest,  nor  a  party  to  tne  suit,  and  who  is 
a  wiUiess  in  the  cause,  are  not  admissible  in 
evidence.  PhiUms  v.  Thompson,  1  J.  C.  R. 
131. 

553.  A  husband  cannot  be  a  witness  for  or 
against  his  wife.  Stewart  v.  Stewartj  7  J.  C. 
K.229. 

554.  The  evidence  of  a  single  witness  only, 
without  any  corroborating  ciroumstances  to 

supply  the  place  of  a  second  wit- 
[*StSl9]     nesB,  cannot  prevail  ^against  the 

answer  denying  the  facts  charged 
in  the  bill.  Smiih  v.  Brush,  1  J.  C  R  459. 
HwiY.TmE»cL2J.  C.R.  62. 
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555.  A  person  convicted  of  peijury,  but 
afterwards  pardoned  by  the  governor,  is,  notp 
withstanding,  an  incompetent  witness.  Hoi* 
ridge  v.  GiUespie,2J.  C.  R.  30. 

556.  Where  land  was  held  in  trust  for  G., 
for  life,  with  power  to  her  to  dispose  of  the 
same  among  her  children,,  a  son  of  G.  is  a 
competent  wimess  for  the  plaintifT^  in  a  suit  to 
recover  part  of  the  trust  estate,  sold  in  violatioa 
of  the  oust.    Murrvyr.Finster,  2  J.  C.R.  155. 

557.  A  party  to  a  negotiable  instrument, 
after  it  has  been  discharged,  and  who  has  re« 
leased  all  his  interest  in  the  cause,  is  a  cm^ 
petent  witness  to  show  usury  in  the  transac- 
tion.   Dejf  V.  Dunham,  2  J.  C.  R.  182. 

558.  If  a  cross  bill  contains  a  charge, of 
fraudulent  misconduct  in  arbitrators,  but  do 
such  allegation  is  made  in  the  answer  to  tlie 
original  bill,  though  by  a  general  order  of  the 
Court,  the  depositions  taken  in  the  original  suk 
are  allowed  to  be  read  in  the  cross  suit ;  yet 
such  parts  of  those  depositions  as  relate  to 
fraudulent  misconduct  not  charged  in  the  ori- 
ginal suit  in  which  thev  were  taken,  will  be 
suppressed.  Underhiii  v.  Van  Cortkindt,  2  J. 
C.  ll  339. 

559.  H  seems,  that  the  testimony  of  an  arbi- 
trator is  not  admissible  to  impeacli  his  aniud. 
Jbid. 

560.  Proof  taken  in  a  cross  suit  will  not  be 
allowed  to  be  read  at  the  hearing  in  the  origi- 
nal cause^  unless  the  parties,  by  themselves,  or 
by  their  privies,  or  representatives,  are  the 
same  in  both  causesr  Perine  V.  Swaim,  2  J.  G. 
R.  475. 

561.  A  defendant,  who  appears  to  have  no 
interest  in  a  cause,  but  is  made  a  party,  pro 
forma  only,  may  be  examined  as  a  witness  for 
bis  co-defendant,  notwithstanding  the  plaintiff 
has  filed  a  replication  to  the  answer  of  surh 
defendant     Kirk  v.  Hodgson,  2  J.  C.  R.  550. 

562.  An  executor,  against  whom  a  bill  bus 
been  taken  pro  confesso,  in  a  suit  by  legatees, 
is  a  competent  witness  for  the  other  defend- 
ants or  devisees.  Jjupton  v.  Lupton,  2  J.  C. 
R.  614. 

563.  R  seems,  that  a  guardian  ad  litem  is  t 
competent  wimess,  he  being,  at  most,  liable 
only  for  costs,  which  are  not  of  course,  but  dis- 
cretionary according  to  circumstances.    Ibid. 

564.  Whether  a  naked  trustee,  wlio  is  a 
plaintiff,  can  be  a  witness,  thou^^h  liable  for 
costs  ?     Cook  V.  Mancius,  5  J.  C.  R.  89. 

565.  Whether  a  party  charged  with  com- 
bining with  others  m  a  fraud,  agnin^t  which 
relief  is  sought,  and,  therefore,  made  defend- 
ant, but  no  particular  relief  prayed  against 
him,  may  be  a  witness  for  his  co-drfendants, 
though  liable  for  costs  ?  JS/tilson  v.  McDonald, 
6  J.  C.  R.  201. 

566.  A  person  who  has  fraudulently  acquir- 
ed a  title  to  land,  and  fraudulently  conveyed  it, 
though  by  a  mere  quit-claim  deed  without 
covenants,  is  not  a  competent  wiuiess  for  bis 
grantee,  in  a  suit  brought  against  him  by  a 
person  claiming  it  as  a  bona  Jide  purchaser. 
Roberts  v.  Anderson,  3  J.  C.  R.  371. 

567.  The  rule  of  evidence  as  to  impeadiing 
the  credit  of  wimesses  who  have  been  exam- 
ined, should  be  the  same  in  equity  as  at  law ; 
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[  *390  ]  the  ^inquiry  ought  to  be  genera],  as 
to  the  general  character  of  the  wit- 
DfS9  for  veracUy.  Troup  v.  Sherwood.  3  J.  C. 
R.  .V)d. 

5G8.  But,  it  seemSy  that  on  a  special  applica- 
tioD  to  the  Court,  the  inquiry  may  be  allowed 
to  go  beyond  the  general  credit,  as  to  particu- 
lar facts  affecting  his  character,  provided  those 
facte  are  not  material  to  the  matter  in  issue 
between  the  parties.    Ibid. 

5()ll  A  defendant  who  is  charged  by  the 
plaintiff  as  fraudulently  colluding  with  his  co- 
defendant,  in  resard  to  the  tiansactions  sought 
to  be  impeached,  cannot  be  a  witness  for  his 
oo-defeiidant,  especially  when  he  has  an  inter- 
est in  the  cause,  arising  from  his  liability  for 
co^s,  and  his  ultimate  responsibility,  if  the 
clmrpp  is  proved.  Whxpfit  v.  Lansif^^  3  J.  C. 
R.  Gr2. 

570.  And,  the  cause  having  been  referred 
(0  a  master,  by  consent,  to  take  an  account ; 
A'//,  that  such  defendant  could  not  be  examin- 
itl  i)efore  tiie  nuister,  even  as  a  witness  dt  bent 
tist.    Ibid, 

571.  Whether  a  guardian  of  an  infant  party 
i?  a  competent  witness  in  the  cause  ?  Qiurre, 
Triuttfi  of  Huntington  v.  JVicoU,  3  J.  R.  566. 

[As  to  the  examination  of  witnesses,  see 
LlV.  Practice.] 

D.  Prtsumptivt    evidence;    of  payment;    of 
dcaik ;  of  property  ;  of  a  grcmtf  lease^  Sfc, 

572.  Presumptions,  arising  from  the  lapse 
of  time  and  the  circumstances  of  the  case,  of 
tiie  payment  of  a  debt,  are  allowed  as  much 
in  Chancery  as  in  a  Court  of  law.  Giles  v. 
Banmort^  5  J.  C.  R.  545.  S.  P.  Ham  v.  Schuy- 
i«-,4J.C.  R.1. 

573.  Presumptions  drawn  by  Courts  against 
■tale  demands,  are  founded  in  justice  and 
policy.     Ibid. 

57i  Presumptions  of  payment,  founded  on 
feise  of  drae,  are  matter  of  evidence ;  and  not, 
ic  roost  cnecBj  proprio  ^urc,  matter  of  plea  in 
liar.  Ibid.  S.  P.  lAmngsUm  v.  lAvingstonj  4 
J.C.  R,  267. 

575.  Where  a  defendant,  in  his  answer,  does 
not  directly  insist  on  the  presumption  of  pay- 
ment, but  declares  his  entire  ignorance  as  to 
the  fact,  and  insists  on  his  having  a  complete 
title  to  the  premises  mortgaged  to  secure  debts, 
bariDg  purchased,  bona  fide,  from  the  mortga- 
gor, without  notice,  &C.,  and  had  been  in  the 
quiet  possession  above  thirty  jrears ;  heldj  tliat 
thi^  was  sufficient  to  entitle  him  to  raise  the 
objection,  at  die  hearing,  of  a  presumption  of 
tb<*  payment  of  the  mortgage  debt  Giles  v. 
Barmorey  gj.  C.  R.  545. 

57tk  Where  a  mortgage  had  been  executed 
forty  ycaiB,  and  there  was  an  interval  of  thirty- 
five  yea»  from  the  time  the  people  were  siip- 
P|w^  to  have  acquired  an  interest  in  the  debt, 
by  ihe  attainder  of  the  mortgagee,  to  the  com- 
mencement of  the  suit,  and  no  interest  had 
Wn  paid  or  demanded,  the  mortgage  was  pre- 
sumed to  have  been  satisfied,  either  by  pay- 
n*at  lo  the  mortgagee  before  his  attainder,  or 

to  the  proper  agents  of  the  state  afterwards. 
IHdt 


577.  If  a  mortgagee  has  never  entered  into 
possession  of  tlie  premises,  and  no  interest  has 
been  paid  for  twenty  years,  the 
mortgage  is  *not  evidence   of  a     [*5^1  ] 
subsisting  title.    Ibid.       And   see 
Demarest  v.   JVynhoop,  3  J.  C.  R.  129. 

578.  If  two  trustees  join  in  a  receipt  for 
money,  it  is  presumptive  evidence  that  the 
money  came  equally  into  the  possession  and 
under  the  control  of  both ;  and  there  must  ., 
be  direct  and  ixisitive  proof  to  rebut  such 
presumpdon.  MoneU  v.  Monell,  5  J.  C.  R. 
2o3. 

579.  Where  there  is  fraud  or  collusion  be- 
tween the  executor  and  debtor,  or  insolvency, 
lapse  of  time  is  matter  of  evidence,  and  not  an 
absolute  bar,  and  may  be  set  up  in  the  defend- 
ant's answer.  M^Doiol  v.  Charles,  6  J.  C.  R» 
132. 

580.  A  bill  filed  in  1809,  for  an  account,  as 
to  transactions  before  and  at  tlie  commence- 
ment of  the  revolutionary  war^  was  dismissed, 
on  the  ground  of  the  staleness  of  the  demand. 
EUison  V.  Moffatt,  IJ.  C.  R.  46. 

581.  In  a  suit  between  the  representatives  of 
a  father,  and  the  representatives  of  his  son, 
where  all  the  matters  in  controversy  were  re- 
ferred to  a  master,  and  exceptions  taken  to  his 
report,  because  certain  charges  were  not  al- 
lowed, the  Court  refused  to  allow  the  excep- 
tions, as  the  transactions  were  very  stale  and 
ancient,  and  most  of  them  &mily  dealings  and 
concerns,  and  the  parties  and  their  vritnesses 
had  been  full}'  examined  before  the  master. 
Arden  v.  Ardtn,  1  J.  C.  R.  313. 

582.  Lapse  of  time,  or  long  acquiescence  of 
the  husband,  afler  knowledge  oi  the  adultery 
of  tlie  wife,  without  any  disability  on  his  part 
to  sue,  will  be  a  bar  to  his  suit  for  a  divorce. 
Wmiamson  v.  Williamson^  1  J.  C.  R.  488. 

583.  Ignorance  in  a  &mily  of  the  existence 
of  one  ot  tlie  children,  who  had  gone  abroad, 
at  the  age  of  twenty-two  years,  and  had  not 
been  heard  offer  forty  years,  is  sufficient,  with 
other  circumstances,  to  warrant  the  Court  or  a 
jury  to  presume  his  death  without  issue. 
M'Comh  V.  Wright,  5  J.  C.  R.  263. 

584.  Where  a  farm  had  been  occupied  and 
cultivated  for  above  eighty  years,  during 
which  time  the  original  tenant  and  his  de- 
scendants had  uniformly  paid  rent  to  the  land- 
lord, built  houses,  and  made  valuable  and  per- 
manent improvements  on  the  premises ;  mH 
that  a  lease  in  fee,  at  the  acknowledged  ren^ 
was  to  be  presumed  to  have  been  originally 
given,  or,  at  least,  that  there  was  an  agntment 
for  a  lease,  under  which  the  tenant  took  pos- 
session, and  upon  the  faith  of  which  he  made 
his  improvements.  Ham  v.  Schuyler,  4  J.  C. 
R.1. 

585.  Where  a  person  having  the  legal  title 
to  land,  but  in  trust  for  the  defendants,  sold 
and  conveyed  his  right  and  title,  for  a  valuable 
consideration,  to  a  bona  fide  purchaser,  without 
notice,  who  remained  m  possession  eighteen 
years  before  his  death,  and  devised  the  land  by 
his  will ;  hdd,  that  after  the  lapse  of  ^wrty 
years  from  the  date  of  the  deed,  there  being 
no  evidence  of  its  being  fraudulent,  the  de- 
vjaees  of  such  purchaser  were  entitied  to  hold 
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the  land  disehaived  from  the  tnut    Core  ▼. 
Smith,  4  J.  C.  R.  271. 

586.  Wbera  the  defendant  admitted  the  ori- 
ginal covenant  to  pay  rent,  and  did  not,  in  his 
answer,  pretend  payment ;  hM,  that  he  could 

not  insiat  on  the  lapse  of  time,  be- 
[  *28ft  ]    ing  20  yean  since  the  date  of  *the 

covenant,  as  presumptive  evidence 
of  payment  lAvingiton  v.  LwingHofif  4  J.  C. 
R*  287. 

587.  Where  there  was  a  perpetual  lease,  re- 
serving an  annual  rent,  and  no  rent  had  been 
demanded  for  forty-four  years  from  the  date 
of  the  lease ;  hddf  that  die  lapse  of  time  was 
sufficient  evidence  that  the  rent  had  been  ex- 
tinguished bf  some  act  or  deed  of  the  partv 
entitled  to  it  Livingston  v.  Lioingston^  4  J. 
C  R.  294 

'[See  XXX VIII.  Laches,  Ltr^  of  TYine, 
asfd  Possession,    XLI.  LimUations.] 


XXIII.  EXECUTIOJSr. 

588.  Where  an  execution  hiis  been  paid,  a 
sale  under  it  can  be  stopped  by  an  order  of  a 
judge,  and  Chancery  will  not  interfere.  Lanr 
sing  V.  Eddy,  1  J.  C.R.  49. 

^9.  An  equity  of  redemption  may  be  sold 
under  aJL  fa.  against  a  mortgagor  in  posses- 
sion,    iraters  v.  SteuwH,  1  C.  C.  £.  47. 

590.  A  mere  chose  in  action  cannot  be  taken 
and  sold  in  execution.  Per  Spencer,  Ch.  J. 
Bogert  V.  Perry,  on  appeal,  17  J.  R.  350. 

591.  The  fourth  section  of  the  statute  of 
uses,  (sess.  10.  ch.  37.)  rendering  lands  liable 
to  'execution  aeainst  the  cestui  que  use,  or  cestui 
que  trust,  apphes  only  to  those  fraudulent  and 
covenous  trusts,  in  which  the  cestui  que  trust 
has  the  whole  real  beneficial  interest  in  the 
land,  and  the  .trustee  the  mere  naked  and 
formal  legal  title.  Bogert  v.  Perry,  IJ.  C.  R. 
52.    S.  C.  on  appeal,  17  J.  R.  350. 

592.  It  is  not  applicable  to  the  ease  where 
a  person  enters  into  a  contract  for  the  sale  and 
conveyance  of  land  to  another,  and  the  ven- 
dee pays  part  of  the  consideration,  and  enters 
into  possession,  but  neglects  to  pay  the  residue 
of  the  money ;  for  the  vendor  is  not  consider- 
ed as  seised  to  the  use  of  the  vendee,  until  the 
whok  consideration  is  paid ;  and  until  then  the 
vendee  has  a  mere  equitable  interest,  on  which 
a  judgment  is  not  a  lien,  and  which  cannot  be 
Bold  under  an  execution*    Jhid» 

593.  A  judgment  at  law  is  not  a  lien  upon  a 
mere  equitable  interest ;  and  an  execution  un- 
der it  will  not  pass  an  interest  which  a  Court 
of  law  cannot  protect  and  enforce.    Ibid, 

594.  Where  a  tract  of  land  is  divided  into 
separate  and  distinct  lots  and  parcels,  it  is  the 
dutjr  of  the  Bberiflf,  who  has  an  execution 
agamst  the  hmd,  to  sell  it  in  parcels,  and  not 
tibe  whole  land  together.  Woods  v.  Monell,  1 
J.  C.  K.  502. 

595.  But  to  set  Aside  the  sheriff's  sale,  there 
must  be  satisfactory  evidence  of  fraud  or  abuse 
of  power  in  the  sherifT.    Ibid, 

596.  A  sheriiT  ought  not  to  sell  more  land 
dian  is  requisite  to  satisfy  the  execution  i  aiid 
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if  he  aell  a  whole  traet,  when  a  small  part  of 
it  would  be  sufficient,  or  probably  sufficient 
for  die  purpose,  it  is  a  fraua,  and  the  sale  will 
be  set  aside.  Ibid,  Tienym  ▼•  ^tZson,  6  J. 
C.  R,  411. 

*597.  He  ought  not  to  sell  more  [  *ft83  ] 
of  the  defendant's  property^  than,  in 
the  exercise  of  a  sound  discretion,  would  ap- 
pear sufficient  to  satisfy  the  debt,  if  the  part 
selected  for  the  sale  can  be  conveniently  and 
reasonably  detached  from  the  rest,  and  sold 
separately.    Tieman  v.  ffHson,  6  J.  C.  R.  411. 

598.  Where,  on  an  execution  for  10  dollars 
and  25  cents,  the  sheriff  sold  two  lots  contain- 
ing together  446  acres,  a  moiety  of  which  be- 
longed to  the  defendant,  and  was  worth  above 
800  dollars,  for  the  sum  of  13  dollars,  the  sale 
was  set  aside  as  firaudulent  and  void.    Ibid. 

599.  And  though  the  sberifT  was  not  guilty 
of  intentional  fraud,  yet  on  account  of  his  gross 
negligence  and  abuse  of  his  trust,  he  was  de- 
creed to  pay  costs.    Ibid. 

600.  Where  an  execution  has  been  acted 
upon,  by  taking  the  property  into  possession, 
or,  perhaps,  by  advertising  it  for  sale,  the  pei^' 
son  who  began,  must  finish  it  Mason  v.  ^- 
darn,  2  J.  C.  R.  172. 180. 

601.  Before  the  statute,  (Sess.  36.  c.  203.  & 
50.)  interest  could  not  be  levied  by  execution 
on  a  judgment,  nor  can  it  be  levied  on  a  judg- 
ment entered  up  previous  to  that  act    ibid. 

6Q2.  The  interest  of  one  partner  in  the 
partnership  property,  may  be  taken  and  sold 
under  an  execution  at  law,  on  a  judgmeat 
against  such  partner,  for  his  separate  debt; 
and  equity  will  not  stop  such  execution  and 
sale,  by  injunction,  until  the  partnership  ac- 
counts are  taken  and  liquidated.  Moody  v 
Pwne,  2  J.  C.  R.  548. 

^03.  A  judgment  creditor,  other  than  the 
mortgagee,  may  sell  the  equity  of  redemptioB 
on  execution.  Shottenkirk  v.  ffktder,  3  J.  C 
R.275. 

604.  A  certiorari  is  not  a  supersedeas  to  in 
execution  already  executed.  People  v.  Gock/- 
Aue,  2  J.  C.  R.  19a 


XXIV.  EXECUTORS  AJ^D  jWMIMTS- 

TBATOBS. 

A.  Power  and  duty,  and  how  far  UMe  for  the 

acts  of  each  other.r 

B.  (a)  Assets  legal  and  equHabh,  how  mUed; 

(b)  How  marshaOed,  and  the  ordir  in 
which  debts  are  to  be  paid ;  (c)  Bydeseeat 
in  the  hands  <^  heirs  or  devwees^ 

C.  Actions  by  and  against ;  account ;  dlow- 

anees;  and  when  thearged  with  interest 
and  costs. 

D.  Administrutum,  uken  and  to  whom  granted; 

when  letters  m/ay  be  tojfcen  ottf  and  fnh 
dneed. 
£.  DiHribution, 

A.  Power  and  dutvis  of,  and  how  far  Kable  fsr 
each  omer*s  acts. 

605.  A  devise  to  executors  in  trust  for  G« 
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Air  lift,  and  if  C  died  wkboiK  iseue,  tben  re- 
mainder over,  with  power  to  the 
[*i234]  executors,** to 'sell  and  dispose  of 
BO  much  of  the  real  estate  as  should 
be  necesBary  to  fulfil  the  will,"  is  sufficient  to 
auUiorize  executors  (the  persons  in  remainder 
being  iofants)  to  execute  leases  for  years  of  the 
fpaI  estate,  for  such  terms,  and  upon  such  con- 
diiions,  as  are  reasonable  and  necessary  to 
carry  into  eftect  the  intention  of  the  testator, 
expressed  in  the  will  Hedges  v.  Riker,  5  J. 
C.  R.  163. 

60d  But,  without  resorting  to  such  power 
as  was  necessarily  implied  in  the  will,  Chan- 
cervi  having  a  general  jurisdiction  over  the 
property  of  infants,  may  authorize  executors 
lo  Qiake  such  leases,  with  consent  of  the 
tenants  for  life,  for  the  term  of  21  years,  or 
building  leases,  as  may  be  deemed  most  bcoie- 
ficiai  to  the  interest  of  the  tenant  for  life,  and 
those  entitled  to  the  reverBion  or  remainder  in 
fe^    Ihid. 

(Xf7.  An  executor  is  not  allowed  to  use  the 
a<^'ts,and  retain  the  profits  arising  therefrom. 
Brown  v,  BickeU,  4  J.  C.  R.  303.  And  if  he 
u$"s  them  in  his  business  or  trade,  and  the 
profits  are  unknown,  he  must  pay  interest. 

(iOd.  An  executor  cannot  buy  in  mortgages, 
jiid^ients  or  other  debts  of  the  testator  tor  his 
on  Q  ben^t ;  nor  can  he  deal  or  trafiic  with 
the  estate  for  his  own  emolumenL  Fan  Home 
V.  /Ws,  5  J.  C.  R.  388. 

(XK).  An  executor  or  administrator  cannot, 
ot  itmf  thMy  apply  to  the  turrogate,  under  the 
statute,  for  a  sale  of  the  real  estate,  on  the 
ground  of  a  deficiency  of  personal  assets,  but 
must  make  bis  application  within  a  reasoiiable 
time.    Mooers  v.  tThite,  6  J.  C.  R.  360. 

61(1  And  what  is  a  reasonable  time  must 
1«  determined  by  the  surrogate,  in  his  dis- 
cretion, under  the  circumstances  of  the  case. 

611.  B  Mtms,  that  one  year  afler  the  execu- 
tor or  administrator  has  entered  on  the  execu- 
tiou  of  his  trust,  is  a  reasonable  time  within 
which  to  apply  for  a  sale  of  the  real  estate, 
unless,  under  the  peculiar  circumstances  of  the 
^1*^,  the  nurrogatey  in  the  exercise  of  a  sound 
divretion,  should  think  it  consistent  with  the 
^m^  and  policy  of  the  statute,  to  grant  the  ap- 
pli<*atioii,  after  the  lapse  of  a  year.    /6u£. 

612.  That  the  debts  are  not  yet  due,  is  no 
ebjertioo  to  an  anplication  to  the  surrogate,  for 
a  sale  of  the  real  estate,  if  the  personal  estate 
'»  not  sufficient  to  meet  the  debts.    Ibid, 

613.  An  h«r,  or  purchaser,  or  person  inter- 
e^d  in  the  real  estate  of  the  testator  or  in- 
t^vtate,  may  appear  before  the  surrogate,  and 
oppose  the  appKcation  of  the  executor  or  ad- 
ministrator for  a  Mle,  and  may  interpose  the 
Btatiite  of  limitations.    /6u£. 

614.  Administration  extends  only  to  assets 
^f  the  intestate  within  the  state  or  jurisdiction 
^Te  it  is  granted.  DooHtile  v.  Lewis,  7  J. 
^  It45.  And  see  ManHl  v.  Dieketf,  I  J.  C.R. 
m     roiiajns  V.  Storra,  6  J.  C.  R.  35a 

615.  Where  a  peraon  named  as  executor  in 
a  will,  hut  who  never  qualified  as  such,  took 
PoflKoion  of  part  of  the  personal  estate  of  the 


testator,  and  paid  some  of  the  debts ;  hddy  that 
these  acts  were  proof  of  his  election  to  act  as 
executor,  and  made  him  chargeable  as  such. 
Van  Home  v.  Fonda,  5  J.  C.  R.  388. 

616.  If  two  executora,  or  trustees,  join  in  a 
receipt  for  money,  it  is  presumptive  evidence 
that  the  money  came  equally  into  the  posses- 
sion or  under  the  control  of  both ;  and  there 
must  be  direct  and  positive  proof  to  rebut  the 
presumption.  Monell  v.  Monell,  5  J.  C.  R. 
283. 

•617.  If  one  executor  or  trustee  [  *235  ] 
proves  that  his  joining  in  the  re- 
ceipt was  necessary,  and  merely  formal,  and 
that  the  money  was,  in  fact,  paid  to  his  co- 
executor,  without  his  direction  or  consent,  and 
that  it  was  out  of  his  power  to  control  or  se- 
cure the  money,  he  will  not  beheld  responsible 
for  it.    Ibid, 

618.  Where,  by  any  act  or  agreement  of 
one  executor  or  trustee,  money  gets  into  the 
hands  of  his  co-executor,  or  co-trustee,  both 
are  answerable  for  it    Ibid, 

619.  An  executor  is  not  responsible  for  a 
devastavit  of  his  co-executor,  except  so  far  as 
he  hss  concurred  in  such  waste  or  misappli- 
cation of  the  assets.  Sutherland  v.  Brushy  if  J. 
C.  R.  17. 

B.  (a)  Assets,  legal  and  eqmtMe,  hoio  applied  ; 
(b|  How  marshalled,  and  the  order  in  which 
debts  are  to  be  paid ;  (c)  By  descent  in  the 
hands  of  heirs  or  devisees, 

(n)  Assets,  legal  and  equilabU,  how  applied, 

620.  Assets  may  be  partly  leml  and  partly 
equitable,  and  the  Court  will'  discriminate  jn 
the  distribution  of  them,  following  the  rule  of 
law,  as  to  the  legal  assets,  so  as  to  prevent  con« 
fiision  in  the  administration  of  the  estate  ;  but 
directing  the  equitable  assets  to  be  applied 
ratably  among  all  the  creditors,  without  pref- 
erence.   Moses  V.  Murgatroyd,  1  J.  C.  R.  119. 

621.  The  surplus  money  arising  from  the 
sale  of  mortgaged  premises,  goes  to  the  heirs^ 
as  part  of  the  real  estate,  or  assets;  and  where 
the  heirs  were  before  the  Court,  by  their  parent, 
the  assets  were  ordered  to  be  distributed,  as 
equitable,  among  all  the  creditors,  pari  passu. 
Ibid. 

622.  But  as  the  creditor  has  a  remedy  at 
law  against  an  equity  of  redemption,  it  is  ques- 
tionable, whether,  before  a  sale  of  the  mort- 
gaged premises,  it  could  be  deemed  equitable 
assets.    Ibid,     w 

623.  The  Court  refused  to  order  the  costs 
of  the  administrator  of  the  mortgagor,  on  the 
sale  of  the  premises  mortgaged  in  f^e,  to  be 
paid  out  of  the  proceeds  in  Court    Ibid, 

624.  A  roorteage  interest,  before  foreclosure, 
is  a  chattel,  ana  personal  assets  belongjnff  to 
the  executor,  tkmarest  v.  ffynkoop,  3  J.  C. 
R.129. 

625.  If  a  grandfather  devises  land  to  bis 

Sandchild,  and  directs  the  rents  and  profits 
ereof  to  be  applied  by  his  executora  to  the 
education  of  such  grandchild,  the  executors^ 
not  the  guardian  apfjointed  by  the  surrogate, 
are  entitled  to  apply  the  rents  and  profits  ac- 
cording to  the  direction  of  the  will :  and  the 
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Court  will  not,  on  a  bill  filed  by  the  inftnt  and 
his  guardian,  direct  the  executors  to  pay  over 
the  rents  and  profits  to  such  guardian ;  but 
leave  tiiem  iu  the  bands  of  the  executors,  until 
the  infant  comes  of  age.  FuUtritm  v.  Jackson. 
5  J,  C.  R.  276. 

0^^  If  one  of  three  joint  makers  of  a  prom- 
issory note  dies  solvent,  and  the  two  surviving 
makers  are  insolvent,  equity  will  direct  the 
payment  of  the  note  out  of  the  assets  of  the 
deceased.  Jenkins  v.  De  GrooL  on  appeal,  1 
C.  C.  E.  122. 

*627.  A  honajlde  purchaser  is  not 

[  *S36  }    answerable  for  the  application  of 

the  proceeds  of  the  sale  of  personal 

property'  by  an  executor  or  administrator.  Field 

V.  Schiiffetin,  7  J.  C.  R.  150. 

628.  The  mere  knowledge  of  the  purchaser 
that  the  property  misapjilied  was  assets,  and 
that  there  were  debts,  is  not  sufficient  to  make 
him  re6{>onsil)Ie ;  but  there  must  be  fraud  or 
collusion.     Ibid, 

629.  A,nd  if  there  be  no  fraud  or  collusion, 
the  bare  act  of  sale  for  money  fairly  advanced 
at  the  time,  is  sufficient  to  indemnify  the  pur- 
chaser, who  can  never  be  made  responsible  for 
the  misapplication  of  the  money.  Ibid,  S,  P, 
Sutherland  v.  Brush,  7  J.  C.  R.  17. 

630.  For  it  is  only  in  cases  of  fraud  or  col- 
lusion that  the  Court  will  follow  the  assets  into 
the  hands  of  a  purchaser.  Field  v,  Sckieffclin, 
7  J.  C.  R.  150. 

631.  But  if  a  person  knowingly  buys  or 
takes  the  assets  in  extinguishment  of  the  pri- 
vate debt  of  the  executor,  it  seems,  that  he  will 
not  be  allowed  to  retain  them  against  creditors 
and  legatees.    Ibid, 

(b)  How  marshalled,  and  the  order  in  tphieh  debts 
and  legacies  are  to  be  paid. 

632.  Where  a  testator  directed  his  executors 
to  sell  his  real  estate,  to  pay  debts  and  legacies, 
iu  case  of  a  deficiency  of  the  personal  estate  ; 
and  a  bill  filed  by  the  executors  of  a  legatee, 
and  creditor,  praycTd  a  sale  of  the  real  estate, 
the  executor  of  the  testator  having  admitted 
that  the  (jersonal  estate  was  insufficient  for  the 
pur]X)se ;  ordered,  that  the  master  first  ascertain 
and  report  whether  tlie  executors  had  duly  ad- 
ministered all  the  assets,  before  recourse  should 
be  had  to  the  laud,  or  deciding  whether  the 
devisees  in  remainder  were  to  be  brought  into 
Court.    Arden  v.  Arderij  1  J.  C.  R.  313. 

633.  The  real  estate  is  not  charged  with  the 
payment  of  legacies,  unless  the  intention  of  the 
testator  to  that  eflcct  is  expressly  declared,  and 
elearly  to  be  inferred  from  the  language  and 
disposition  of  tlie  will.  Lupton  v.  Luptonj  2 
J.  C.  R.  614. 

634.  The  usual  clause  in  a  will  devising  all 
the  rest  of  the  testator's  real  and  personal  es- 
tate not  before  devised,  for  the  payment  of 
debts,'i8  not  sufficient  to  show  an  intention  to 
charge  the  real  estate ;  nor  is  the  mere  direc- 
tion tliat  all  debts  and  legacies  are  to  be  paid, 
sufficient  for  that  purpose.  But  if  the  real  es- 
tate be  devised,  *'  afler  payment  of  debts  and 
legacies,"  it  is  charged  with  the  payment  of 
them.     Ibid, 

635.  Though  the  real  estate  be  charged,  yet 

lid 


the  personal  estate  is  the  proper  fiind  for  the 
payment  of  debts  and  legacies,  and  is  to  be  first 
applied,  before  charging  the  real  estate.  Ihid, 
S,  P,  M'Kay  v.  Grem,  3  J.  C.  R.  5a 

636.  If  an  executor  pays  one  legatee,  and 
there  is,  afterwards,  a  deficiency  of  assets  to 
pay  the  others,  the  legatee  so  paid  must  refund 
a  proportionable  part.  lAipUm  v.  lAtpion,  2 
J,  C.  R.  614. 

637.  But  if  the  deficiency  of  assets  has  been 
occasioned  by  the  waste  of  the  executor,  the 
legatee  who  has  been  paid,  may  re- 
tain the  advantage  *he  has  gained     [  *i^7] 
by  his  legal  diligence,  as  against 

his  co-legatees,  but  not  against  creditom 
Ibid, 

638.  A  legatee  may  compel  an  executor  to 
bring  into  Court  money  in  his  hands,  or  to  give 
security,  where  the  legacy  is  payable  at  a  future 
day.     ibid, 

639.  A  creditor  can  only  come  into  Chan- 
cery for  an  account  and  discovery  of  assets^ 
and  on  the  groimd  of  a  tnist  in  the  executor  or 
administrator  to  pay  debts;  not  for  the  sale 
of  the  real  estate,  on  a  supposed  equitable  lien, 
arising  from  the  money  advancejf  by  him  to 
the  intestate  having  been  applied  to  purcbsse 
the  land.    M'Kay  v.  Green,  3  J.  C.  R.  56. 

640.  Whether  a  creditor,  in  an  ordinary  case, 
and  without  some  special  cause, can  come  into 
this  Court,  to  collect  his  debt  from  an  executor 
or  administrator,  or  merely  to  enforce  a  rata- 
ble distribution  of  assets?  QiMEre.     Ibid,. 

641.  In  marshalling  of  assets,  the  estak?  de- 
scended to  the  heir  is  to  be  applied  to  the  pay- 
ment of  debts,  before  the  estate  devised,  unless 
devised  specially  to  pay  debts.  Ijivingston  v. 
Ltvins^ston,  3  J.  C.  R.  148.  [See  LdvingsUm  r, 
Mwkirk,  3  J.  C.  R*  312.] 

642.  Where  the  personal  estate  is  insuffi- 
cient for  the  payment  of  the  testator's  or  intes- 
tate's debts,  the  Court  of  Probates,  under  the 
statute  for  that  purpose,  may  sell  the  real  estate 
of  which  the  testator  died  seieed ;  but  not  lands 
held  in  trust  for  the  testator.    Ibid. 

643.  The  heir  is  not  entitled  to  contribution 
from  the  devisees,  towards  the  satisfaction  of 
the  cred iters  of  the  testator.    Ibid. 

644.  Nor  does  equity  help  a  |)ecuniary  lega- 
tee to  throw  a  debt  against  the  personal  estate, 
upon  a  devisee  of  land.    Ibid. 

645.  But  different  devisees,  in  respect  to  a 
charge  on  all  the  estate  devised,  roust  con- 
tribute, on  a  deficiency  of  assets,  in  proportion 
to  the  value  of  their  respective  interests ;  a8,ta 
pay  an  annuity  to  the  widow  of  the  testator, 
or  debts  remaining  unsatisfied  after  the  per- 
sonal and  all  the  real  estate  not  devised  had 
been  exhausted.    Ibid^ 

646.  Equity  will  raarshal  aasets  deseended 
to  the  heir,  in  favor  of,  and  for  the  relief  of, 
specific  legatees.    Ibid. 

6i7.  Wnere  a  person  takes  a  conveyance  of 
land,  subject  to  a  mortgage,  covenanting  to  m* 
demnify  the  grantor  asauiat  the  mortgage,  and 
having  pakl  off  part  of  the  encumbrances,  dies 
intestate,  the  land  is  the  primary  fund  to  be  re- 
sorted to  for  the  payment  of  the  residue ;  and 
the  heir  cannot  throw  tlie  charge  upon  tlie  per- 
sonal representatives.    Ihikt   ^  Cumhwfkd 


237 


CHANCERY.— JSrecutort  and  Madniatraian. 


238 


and  oihvB  t.  Codnngton  and  othars^  3  J.  C.  R. 
2-J:).    [And  $t€  MoHgage  D.] 

tUd.  If  the  purchaser  has  even  rendered 
liitii!«lf  liable,  at  law,  to  the  mortgagee  or  cred- 
iior,  for  the  fmyraent  of  the  debt,  this  circitm- 
sra ure  alooe  will  not  be  sufficient  to  change 
the  n>g:ular  course  of  assets ;  tliere  must  be  aJ- 
Bo  proof  of  a  strong  and  decided  intention  to 
Fii:>jt>ct  the  pensonal.  estate  to  the  charge. 
JbU, 

G40.  By  in  express  direction  of  a  testator, 
or  by  language  equivalent  to  an  express  direc- 
tioru  he  may  throw  the  charge  upon  his  per- 
soijal  assets.    Ibid. 

tv>0.  If -the  purchaser  of  land,  having  sub- 
}Ttt\J  bis  personal  estate  to  the  charge,  dies, 
ac.d  tlie  land  descends  to  his  heir,  who  is  also 
his  jtersonal  representative,  although  the  per- 
sonal fuuds  of  the  ancestor  in 
[  *:^8  ]  *the  hmds  of  the  heir  were  liable 
for  the  debt,  yet  on  -the  death  of  the 
lirir, bis  personal  assets  are  not  the  primary 
(uu<\  for  the  payment  of  the  debt.    Ibid. 

*ijl.  Where  a  person  gives  a  bond  and  mort^ 
p::^'  for  a  debt  of  his  own,  the  mortgage  is 
Xivr-'lr  collateral  security  ;  and  his  personal  es- 
L"te  a  the  primary  fund  for  the  payment  of  the 
d.k    Ibid. 

t>5'X  An  executor  or  administrator  cannot 
Mud  the  personal  assets  for  a  debt  not  charge- 
a  i»'_on  them  before.    Ibid. 

(ki3.  The  order  of  marshalling  assets  to- 
wrinls  the  payment  of  debts,  is  to  apply,  Ist. 
TIm*  ^nerat  personal  estate ;  2d.  Estate  spe- 
riiicaliy  devised  for  the  payment  of  debts,  and 
i'Ttiiat  purpose  only;  dd.  Estates  descended ; 
4')).  Estates  specifically  devised,  though  gen- 
f  ^!ly  charged  with  the  payment  of  debts. 
Li^in^Uon  v.  Xtwkirk,  3  J.  C.  R.  312. 

(^>4.  An  equitable  interest  in  land,  founded 
0'»  'uticles  of  agreement  for  the  purchase,  will 
|«t<<«<  by  a  subsequent  dcvbie ;  and  if  there  is  no 
d  u^it'^wiH  descend  to  the  heir,  ^nd  the  ex- 
f^it.'rniiist  pay  tlie  purchase  money,  for  the 
bt'infit  of  the  heir.     Ihid. 

Cut.  And  the  heir  may  call  on  the  executor 
or  administrator  to  discharge  the  contract  out 
of  tiw?  personal  estate  of  the  vendee,  so  as  to 
cnaMfi  the  heir  to  demand  a  conveyance  of  the 
IwkI  from  the  Tendor.  Champion  v.  Brown,  6 
J.(;.R.398. 

''•J*).  And  the  executor  and  administrator  of 
tii**  vendor  cannot  assign  the  contract,  or  com- 
pel its  performance,  without  the  consent  of  the 
i^'ir.    Ibid. 

♦i*>7.  And  when  the  administrator  of  the  ven- 
^'*'  assigned  a  contract  for  the  purchase  of  land 
o  the  defendants,  and  covenanted  with  them 
to  tfike  up  and  cancel  the  contract,  and  to  in- 
ii'nmify  and  save  them  harmless  from  all.  dam- 
^f%  &c.  by  reason  of  the  contract,  &c. ;  held, 
that  the  administrators  were  entitled  to  a  spe- 
<*ific  performance  of  the  covenants  on  the  part 
o^the  defendants,  who  could  not  set  up  a  want 
of  personal  assets  as  an  objection,  in  Itmne,  to 
^  rpljef  sought  by  the  bill.    Ibid. 

C38.  If  an  executor  or  administrator  pays 
wItts  out  of  his  own  moneys,  to  the  value  of 
<i«<*  personal  aasets  in  hand,  he  n»y  appl v  those 
*9Kt8  to  retmbuxBe  himself^  and  by  such  elec- 


tion the  assets  become  his  own  property,  iitv- 
ingaton  v.  JSTtwkirk,  3  J.  C.  R.  312. 

659.  If  an  executor  be  directed  to  sell  land, 
t^  seems,  that  he  cannot  retain  it,  as  he  may 
personal  assets.    Ibid. 

660.  But  if  the  personal  assets  prove  insuffi- 
cient, and  the  executor  has  paid  debts  out  ot 
his  own  money  to  the  value  of  the  land,  he  may, 
if  tlie  land  is  ordered  to  be  sold,  retain  the  pro- 
ceeds for  his  own  indemnity.    Ibid. 

661.  Where  the  testator  devised  his  real  and 
personal  estate  to  his  executors,  for  the  pay 
ment  of  his  debts ;  on  a  bill  for  an  account,  stat 
ing  that  the  executors  refused  to  distribute  the 
proceeds  of  the  real  estate  ratably  among  the 
creditors,  and  threatened  to  transfer  them  to 
certain  favorite  creditors,  who  were  not  enti- 
tled to  a  preference  in  law  or  equity,  the  Court 
granted  an  injunction  to  restrain  the  executors 
firom  selling  or  dii^posing  of  the  estate.  Depau 
v.  Moses,  3  J.  C.  R.  349. 

662.  But  whether,  in  such  case,  it  will,  at 
the  instance  of  a  creditor,  *compel 

a  ratable  distribution  of  the  assets    [  *5189  ] 
by  the  executors  ?  QiMsre.    Ibid. 

663.  In  a  suit  by  one  or  more  creditors 
against  an  executor  or  administrator,  either 
separately  for  themselves,  or  specially  in  be- 
half of  themselves  and  all  other  creditors  who 
will  come  in,  &c.,  the  usual  decree  to  account 
is  for  the  benefit  of  all  the  creditors,  and  in  the 
nature  of  a  judgment  for  all ;  and  such  suit, 
and  a  decree  for  the  sale  of  the  assets,  draws 
to  this  Court  the  entire  distribution  of  them ; 
and  afler  judgmeiU  creditors  are  satisfied,  the 
other  creditors  are  to  be  paid  ratably,witbout  any 
preference,  or  regard  to  legal  priority  of  special 
over  simple  contract  creditors.  Thompson  v. 
Broton,  4  J.  C.  R.  619. 

664.  And  aAer  a  due  disclosure  of  assets,  and 
a  decree  for  the  sale  of  them,  &c.,  an  injunc- 
tion will  be  granted,  on  motion  of  either  party,  to 
stay  all  proceedings  of  the  creditors  at  law.  Ibid. 

6()5.  But  such  injunction  will  not  be  granted 
on  tlie  mere  filing  of  the  bill ;  and  a  judgment 
at  law,  obmined  before  a  decree,  will  be  pro-   • 
tected  in  its  priority.    Ibid. 

666.  A  devise  of  all  the  testator's  real  and 
personal  estate,  in  trust  to  pay  debts,  and  to 
distribute  the  residue,  places  the  assets  under 
the  jurisdiction  of  this  Court  Benson  v.  Le 
Roy,  4  J.  C.  R.  651. 

667.  And  the  doctrine,  as  to  equitable  assets, 
that  all  the  creditors  are  to  be  pa\d,  pari  passu^ 
is  not  affected  by  the  statute.  (Sess.  36.  c.  93.) 
Ibid. 

668.  Chancery  cannot  interfere  with  the  law 
of  descent  of  real  property,  or  the  established 
order  of  distribution  of  personal  property,  for 
the  purpose  of  shifting  tne  burden  of  paying 
the  debts  of  the  intestate  from  the  personal  to 
the  real  estate,  or  to  correct  any  alleged  hard- 
ship or  usequality  produced  by  the  law. 
Tfunnpson  v.  Tappen^  5  J.  C.  R.  518. 

669.  A  devise  to  executors,  with  authority  to 
sell  the  real  estate  of  the  testator  for  the  pay- 
ment of  his  debts,  applies  as  well  to  a  jomt  and 
several  bond  executed  by  him,  as  starku  for  his 
co-obligors,  as  to  any  other  debt ;  ana  Chan- 
cery will  enforce  (he  performance  of  the  trust 
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in  the  executor,  and  compel  a  aale  of  the  real 
estate,  or  so  much  thereof  as  is  necessary  to 
pay  such  hond,  as  well  as  the  other  debts  of 
the  testator.  Berg  v.  Raddif,  6  J.  C.  R.  902. 
•  670.  An  executor  or  administrator,  pending 
a  suit  in  emiity,  and  prior  to  a  decree;  ma^ 
confess  ajudgroent  at  law,  so  as  to  give  prion* 
ty ;  and  Cfhancery  will  not  interfere  with  the 
remedy  at  law,  in  favor  of  a  simple  contract 
debtor,  until  there  is  a  decree.  MacHer  v.  Lou^ 
fence,  7  J.' C.  R.  20& 

(e)  t^sstU  hf  detemt  in  ike  htmdi  tf  heirs  or  de^ 

671 .  The  administrator  of  a  mortgagor  is  not, 
Of  swihy  entided  to  the  twylva  money  arising 
from  the  sale  of  the  mortgaged  premises ;  but 
it  is  considered  part  of  the  reJBd  estate,  and  ffoes 
to  the  heirs,  ana  is  assets  in  their  hands.  Mo9tB 
V.  Miirgatrtn/df  1  J.  0.  R.  119.  And  see  ante^ 
(b)  641. 64a  646. 653. 668. 

[*i240]    *C.  Actions  by  and  againsi;  ae- 
count;   aUowancts;  when  charged 
mth  interut  and  casts. 

672.  Where  a  bill  is  filed  by  an  executor, 
for  a  settlement  of  his  accounts,  and  for  disclo- 
sures, as  to  distribution,  &c.,  the  defendants  are 
not  entided,  on  petition,  to  an  inspection  of  the 
accounts  and  vouchers  of  the  executor,  to  ena- 
ble them  to  answer  the  bill.  Denning  v.  Sndthf 
3  J.  C.  R.  409. 

673.  An  executor,  on  a  bill  filed  against  him 
by  his  co-executors,  was  restrained  from  all 
ftirther  interference  in  the  management  of  the 
estate,  and  ordered  to  restore  to  me  plaintiflb  a 
bond  and  note  of  the  estate  in  his  possession, 
but  not  to  account  for  the  money  ne  had  re- 
ceived on  the  bond,  or  to  pay  the  costs  of  the 
suit    Ibid, 

674.  If  an  administrator  omits  to  file  an  iii- 
venlory  of  the  goods  of  the  intestate,  pursuant 
to  the  statute,  it  is  a  strong  circumstance  to 
support  the  charge  of  improper  conduct.  Hart 
V.  TVn  JEydfc,  2  J.  C.  R.  62. 

675.  If  an  administrator  exhibits  an  untrue 
account  of  the  personal  estate  of  the  intestate  to 
the  Court  of  Probate,  by  which  he  fraudulently 
obtains  an  order  for  the  sale  of  the  real  estate,  he 
must  not  only  account  for  the  personal  effects 
omitted  m  his  statement,  but  is  answerable  for 
the  real  estate  sold,  and  that  according  to  its  value 
at  the  time  of  filing  the  bill  against  him.    Bnd, 

63^6.  Where  administrators  sold  the  lease- 
hold estate  of  the  intestate,  and  took  the  prom- 
issory note  of  the  purchaser,  on  a  credit,  with- 
out any  security  for  the  payment,  the  adminis- 
trators were  held  liable  to  the  next  of  kin  for 
the  amount,  the  purchaser  having  become  in- 
solvent.   King  V.  Kingy  3  J.  C.  R.  552. 

677.  Executors  and  administrators,  acting 
with  good  faith,  and  without  any  wilful  defkult 
or  fraud,  will  not  be  responsible  for  losses  that 
may  arise.    Tlunnpson  v.  Brwon^  4  J.  C.  R.  619. 

678.  Where  an  executor  mismanages  the  es- 
tate confided  to  his  care,  or  puts  the  assets  in 
jeopardy,  by  his  actual  or  impending  insolven- 
cy, the  Court  will  restrain  him  fitMB  all  further 
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intermeddling  with  the  estate,  and  compel  him 
to  restore  the  funds  in  his  hand&  Eimtndorf 
V.  Lansing,  4  J.  C.  R.  562. 

679.  where  an  administmtor  of  a  deeeased 
partner,  without  applying  to  the  Couit  for  iti 
direction,  bona  fia/t  }iennitted  the  surviving 
panner  to  sell  the  joint  stock,  in  the  usoju 
course  of  the  trade,  for  the  joint  benefit  of  him- 
self and  the  intestate's  estate;  hM,  that  he  was 
not  to  be  responsible  to  the  creditors  for  any 
loss ;  though  he  might  be  personally  liable  for 
anv  debts  contracted  bv  such  assumed  parmer. 
Tlwmfwn  v.  Brotm,  4  J.  C.  R.  619. 

680.  But,  if  the  administrator  of  a  deceased 
partner  puts  into  the  hands  of  the  surviviog 
partner  assets  which  he  had  in  his  own  handi^ 
and  under  his  own  control,  to  trade  with,  he 
will  be  responsible  for  any  loss. 

681.  A  creditor  may  come  into  Chancery 
against  an  executor  or  administrator,  for  a  dis- 
covery of  assets.    Au2. 

682.  A  widow  and  administratrix:,  vHio,  un- 
der her  claim  of  dower,  *and  as 
guardian  to  her   infant  children,     [  *5t41  ] 
had  received  the  rents  and  profita 

of  the  real  estate,  and  applied  them  to  the  ne- 
cessary maintenance  of  the  children,  before  any 
application  or  notice  of  creditors,  was  not  AeU 
to  account  for  the  rents  and  profita  no  received 
and  expended.    JUrf. 

683.  An  account  taken  before  a  master, 
pursuant  to  an  order  of  Court,  on  the  petition 
of  an  executrix,  when  no  suit  was  peiuling,  is 
not  binding  on  infant  heirs,  who  may,  on 
coming  of  age,  file  their  bill  against  ber  for  ac- 
count.   JSnerisan  v.  Tevpen,  5  J.  C.  R.  497. 

664.  But  where  the  rather  and  guardian  of 
the  infant  heirs  attended  in  then:  behalf  in 
taking  such  account  before  the  master,  the 
Court  refused  to  open  it,  further  tlian  was 
necessary  to  correct  such  errors  in  it  as  they 
might  point  out.    Ibid, 

685.  An  #xecutrix  sufiered  land,  of  which 
the  testatcMT  died  seised,  subject  to  n  mortage, 
to  be  sold  under  it,  and  became  the  purchaser 
thereof,  in  her  own  right,  and  sold  it ;  held,  that 
she  was  liable  to  account  to  the  beira  for  the 
proceeds  of  the  sale ;  but  aa  the  widow  of  ibe 
testator,  she  was  entitied  to  dower  out  of  the 
proceeds,  subject  to  her  ratable  contribution  to- 
wards the  extinguishment  of  the  mortgaged 
debt.    Ibid, 

686.  Where  a  testator  devised  to  bis  wife 
the  use  and  possesmon  of  all  his  estate,  real 
and  personal,  during  her  natural  life,  or  wid- 
owhood, and  made  her  executrix ;  hdd,  that 
she  was  accountable  to  the  heirs,  for  the  use 
of  such  part  only  of  the  real  eaate,  as  the  testa- 
tor had  acquired  afber  the  date  of  his  wiU; 
and  that  she  was  to  be  allowed  in  her  account, 
for  so  much  of  the  rents  and  profits  of  such 
after  acquired  lands,  aa  were  applied  by  her 
towards  the  payment  of  the  testator's  debts,  after 
the  personal  estate  had  been  applied  for  that 
purpoae,  and  exhausted.    Ibid, 

687.  Where  the  mother,  as  executrix, 
charfles  her  ehildrefi,  being  infhnt  heirs,  with 
board,  clothing,  6lc,,  they  are  entitled  to  be 
allowed  in  account  for  the  value  of  their  labor 
and  services.    Ibid. 
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G68.  Where  an  eutrmnUtratrix^  a  few  days 
aAer  the  death  of  the  intestate,  committed  the 
entire  possession  and  management  of  the 
estate  to  R.,  to  whom  she  gave  a  power  of 
attorney  to  collect  the  debts,  &c. ;  hM,  that 
it,  who  admitted  that  be  accepted  the  agency 
as  a  friend  and  relation  of  the  family,  and 
from  motives  of  benevolence,  was  not  entitled 
to  eomndsgions  on  the  moneys  received  and 
paid  by  him,  nor  any  allowance  for  his  ser- 
vices, in  relation  to  the  estate.  Mason  v. 
RoostttU,  5  J.  C.  R.  534. 

689.  Such  an  agent,  however,  is  not  charge- 
able with  interest  on  moneys  belonging  to  the 
(State  received  by  him,  under  the  direction  of 
the  administratrix.    Jiid. 

6^.  Miter,  when  he  assumes  to  act  as  guar- 
dian of  the  infant  heirs,  and  receives  the  rents 
ind  profits  of  the  real  estate.    Ibid, 

G91.  On  a  bill  filed  against  such  agent  of 
the  administratrix,  by  the  heirs  of  the  intes- 
tate, for  an  account,  the  testimony  of  the  ad- 
ministratrix, though  released  by  the  plaintiff, 
b  not,  of  itself,  sufficient  against  the  answer 
of  die  defendan  L     Ibid, 

692.  It  seemSf  that  a  release  of  the 
1*242  ]    administratrix,  as  principal,  in  *such 
a  case,  would  be  a  discharge,  also, 
of  the  defendant,  as  her  agent    Ibid, 

693.  Compound  interest  is  not  allowed  in 
fiivorofan  executor  or  trustee,  though  it  is 
sometimes  permitted  against  him,  when  he 
refuse  to  disclose  the  profits  made  out  of  the 
ask'is  or  trust  property.  Evertson  v.  Tappen, 
5J.C.R,4a7. 

091.  Executors  or  trustees  are  not  entitled 
to  commissions^  or  compensation  for  their  ser- 
vicea,  io  the  execution  of  their  trust.  Manning 
V.  Manning,  1  J.  C.  R.  527.  Green  v.  Win- 
ter, 1  J.  C.  R.  27.  [But  after  these  decisions, 
the  legislature,  Bess.  40.  c.  251.  April  15, 
1H17,  passed  an  act,  authorizing  the  chancel- 
lor to  allow  executors,  administrators,  and 
f  lanlians,  a  reasonable  compensation.  See 
LXXII.  Trusts,] 

12).).  Where  an  administrator  resists  a  claim, 
and  litigates  bona  fidt^  from  a  conviction  of 
duty,  and  where  no  intentional  default  is 
made  to  appear,  be  will  not,  under  the  cir- 
ciimRtances  of  the  case,  be  charged  personally 
with  the  costs ;  but  they  must  be  paid  out  of 
the  assets  of  the  intestate.  Moses  v.  Murga- 
fr)vUJ.C.R.473. 

U)6.  The  Court  refused  to  order  the  costs 
of  the  administrator  of  the  mortgagor,  on  a 
sale  of  the  premises  mortgaged,  to  ne  paid  out 
of  the  proceeds  in  Court    Ibid, 

♦397.  Though  the  general  rule  is,  that  exec- 
ninrs  must  pay  costs,  when  they  pay  interest, 
l»*can«  they  are  in  default;  yet,  where  the 
d-ivisee,  or  cestui  que  trust,  demands  more  than 
hp  is  (mtitled  to  receive,  and  the  executor 
projieHy  Buhmite  to  the  direction  of  the  Court, 
li**  will  not  be  compelled  to  pay  costs.  Duns- 
co^nh  V.  Ihtnscomb,  1  J.  C.  R.  50^^ 

^I^H.  Executors  keeping  part  of  a  fund  for 
commissions,  and  litigating  in  favor  of  their 
^'laiui,  were  decreed  to  pay  costs.  Manning 
r.  Mmning,  1  J.  C.  R.  527. 

^.  On  a  bill  by  a  legatee  against  an  ad- 
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ministrator,  who  submitted  to,  and  asked  the 
direction  of  the  Court,  his  costs  were  ordered 
to  be  paid  out  of  the  fund.  Morrdl  v.  Dickey, 
IJ.  C.  R,  153. 

700.  If  executors,  administrators,  or  heirs, 
bring  groundless  and  vexatious  suits,  they  will 
be  ordered  to  pay  costs.  Executors  of  Get- 
man  V.  Beardsley,  2  J.  C.  R.  274. 

701.  Where  a  plaintiff  claimed  as  legatee 
and  as  creditor,  and  proved  only  his  right  as 
legatee ;  and  the  executors,  who  were  the  de- 
fendants, had  caused  great  delay  and  expense, 
by  raising  unfounded  objections,  nether  party 
were  allowed  costs.  Brown  v.  Rickds,  4 
J.C.  R.30a    •. 

702.  Since  the  statute  gives  a  remedy  at, 
law  to  recover  legacies  and  distributive  sluuies, 
an  executor  may  plead  the  statute  of  limita- 
tions in  bar,  in  equity,  as  well  as  at  law. 
Kane  v.  Bloodgood,  7  J.  C.  R.  90.  Contra, 
Decouche  v.  Saveiier,  3  J.  C.  R.  217,  See 
XLI.  Limitations. 

D.  Administration,  wheti  and  to  tchom  granted ; 
when  letters  of  administration  may  be  taken 
out  and  produced, 

703.  Courts  in  this  state  do  not 

take  notice  of  letters  testamentary,     [*!^3] 
*or  letters  of  administration,  granted 
abroad,  or  out  of  the  state.    Morrell  v.  Dickey, 
1  J.  C.  R.  153.    S,  P.  DoolitUe  v.  Lewis,  7 
J.  C.  R.  45. 

704.  Nor  has  an  administrator,  appointed 
abroad,  or  in  another  state,  any  authority 
here ;  but,  t^  seems,  that  a  voluntary  payment 
to  an  administrator  so  appointed,  would  pro- 
tect the  party.  Williams  v.  Storrs,  6  J.  C.  R. 
35.3. 

705.  And  it  seems,  that  an  executor  or  ad- 
ministrator of  a  creditor  in  another  state, 
having  possession  of  a  bond,  and  a  mortgage 
on  lands  in  this  state,  may  lawfully  receive 
payment  of  the  debt,  and  give  an  acquittance, 
which  will  be  valid,  without  his  having  ob- 
tained letters  of  administration  in  this  state. 
Doolitlle  V.  Lewis,  7  J.  C.  R.  45. 

70G.  So,  a  power  of  sale  contained  in  a 
mortgage  of  lands  in  this  state,  to  a  person 
residing  in  another  state,  may  he  lawfully  ex- 
ecuted in  this  state,  by  an  administrator  of  the 
mortgagee,  appointed  in  another  state,  where 
the  mortgagee  died ;  the  power  and  the 
exercise  of  it  being  a  matter  of  pri\'ate 
contract  between  the  parties,  and  not  of 
jurisdiction.  DoolUUe  v.  Lewis,  7  J.  C.  R, 
45. 

707.  It  seems,  that  the  public  administrator 
of  the  city  of  A'ew-York  nas  no  power,  under 
the  act  relative  to  persons  dying  intestate,  &C., 
In  that  city,  (Sess.  38.  ch.  157.)  to  administer 
on  goods  shipped  at  a  foreign  jwrt,  and  arriv- 
ing here  nf^er  the  death  of  the  intestate,  ifow- 
jnond  V.  MLea,  2  J.  C.  R.  493. 

708.  At  any  rate.  Chancery  will  not  inter- 
fere by  injunction,  in  such  a  case,  but  leave 
the  parties  to  contest  their  rights  at  law.    Ibid, 

709.  The  surrogate  may,  m  his  discretion, 
grant  administration  to  any  one  of  the  next  of 
kin  to  the  testator  or  intestate,  to  the  exclu- 
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flion  of  the  others  in  equal  degree.    Tmjiar  v. 
Bdamc^^  on  appeal,  S  C.  C.  £.  143. 

7101  If  the  probate  of  a  will  be  taken  out 
before  the  hearing  of  a  cause,  it  is  sufficient 
to  support  the  plaintiff's  demand  ;  no  objec- 
tion having  been  made  to  the  want  of  it,  by 
pleading.  Osgood  v.  Frankliriy  2  J.  C.  K.  1. 
S.  P.  Doolime  T.  LeuM,  7  J.  C.  R.  45. 

£.  DistribuiiofU 

711.  Payment  of  a  legacy  or  distributiTe 
share  to  the  guardian  In/  Jiaturt  of  an  infant,  is 
at  the  peril  of  the  administrator,  who  may  be 
compelled  to  puj  it  over^gain.  Gerut  v. 
TaUmadge,  IJ.  C.  R.  a 

712.  A  person  appointed  guardian  to  an  in- 
fant, in  another  state,  is  not  entitled  to  receive 
from  the  administrator  the  legacy  or  portion 
of  such  infant.  Morrdl  v,  Dickey,  1  J.  C.  R. 
15a. 

713.  The  guardian  must  be  appointed  here, 
and  give  com|)etent  security,  to  be  approved 
of  by  the  Court,  before  payment  of  the  infant's 
money  will  be  ordered.     Ibid. 

[Su  further,  as  to  the  applical 
tribution  of  assets,  ante,  B.] 


[•244]    •XXV.  FOREIGJSr  LAJrs. 

714.  Courts  in  this  state  do  not  take  notice 
of  letters  testamentary,  or  of  administration 
mnted  abroad,  or  out  of  the  state.  MorreU  v. 
ZKcifccv,  1  J.  C.  R.  153.  See  XXIV.  Executors 
and  Administrators,  D. 

715.  Nor  can  a  person  appointed  a  guardian 
to  an  infant,  in  another  state,  be  entitled  to  re- 
ceive from  the  administrator  here  the  legacy 
or  portion  of  the  in  tuntl    Ibid. 

716.  Rights  dependent  on  the  nuptial  con- 
tract, are  governed  by  the  lex  loci  contractus^ 
Decouche  v.  Savttier,  3  J.  C.  R.  190. 

717.  A  contract  of  marriage  executed  in 
Paris,  between  French  citizens,  contained  a 
clause,  {donation  mutueUe)  by  which  the  par- 
ties mutually  gave  to  each,  and  tiie  survivor, 
all  the  estate  and  property  acquired  and  pur- 
chased, or  belonging  to  either,  at  the  time  of 
his  or  her  death,  to  he  enjoyed  by  the  survivor 
exclusively ;  the  husband,  afterwards,  abandon- 
ed the  wire,  and  came  to  reside  in  A*et0-  York, 
where  he  lived  many  years,  acquired  a  large 
personal  estate,  and  died  intestate,  without  law- 
ful issue,  leaving  his  wife  living  in  France;  held, 
that  the  wife,  as  survivor,  took  all  the  estate, 
under  the  donation,  according  to  the  law  of 
France,  to  -tlie  exclusion  of  the  relations  of 
the  husband ;  and,  that  her  legal  representa- 
tives, af\er  her  decease,  were  entitled  to 
the  whole,  including  not  only  what  original- 
ly entered  into  communaut^  under  the  con- 
tract, but  the  separate  property  intended,  in 
case  of  issue  living  at  the  death  of  either, 
to  go  to  the  children,  as  well  as  the  joint 
increase  of  the  common  stock  during  the 
life  of  the  intestate,  and  the  increase  thereof 
since  his  death,  in  the  hands  of  the  admin- 
istrator.   Ibid, 
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718.  The  time  of  limitation  of  actions  de- 
pends upon  the  lex  fori,  not  on  the  lex  loci  am- 
tractus.     Ibid, 

719.  The  descent  of  personal  proper- 
ty, wherever  situated,  is  governed  by  the 
laws  of  the  country  of  the  intestate's  doraidL 
Ibid. 

720.  A  discharge  under  the  bankrupt  law 
of  this  country  does  not  discharge  the  debtor 
from  debts  contracted  and  made  payable  in 
Europe,  or  a  foreign  country,  unless  the  fiv- 
eign  creditors  come  in  and  prove  the  debts  un- 
der the  commission.  M*J^ienomy  v.  Murray,  3 
J.  C.  R.  435.  Or  unless  so  declared  by  the 
statute,  in  express  words,  or  by  necessary  im- 
plication. Mvarray  v.  De  Rottenham,  6  J.  C.  K. 
52.    (See  X.  Bankrupt,  D.) 

721.  In  all  questions  arising  between  the 
subjects  of  different  states,  each  is  to  be  oop- 
sidered  as  a  party  to  the  laws  and  authorita- 
tive acts  of  his  own  govemmeDt.  Con$tg[ua 
V.  Fanning,  3  J.  C.  R,  587. 

722.  But  whether  the  principle  applies  to  a 
question  between  principal  and  agent,  as  in 
the  case  of  a. foreign  merchant  consignii^ 
goods  to  his  factor  Iiere  for  sale,  and  he  is 
prevented  by  <^n  embargo  from  rerDitting  tbe 
proceeds  to  his  principal  ?  QiMcre.  •$.  C.  on 
appeal,  17  J.  R.  511. 

723.  Interest  is  payable  according  to  tbe 
laws  of  the  country  where  the  debt  is  con- 
tracted, or  the  contract  is  made.    Ibid, 

724.  But  i(  by  the  terms  of  the  contract,  it 
appears  that  it  is  to  be  executed  in  another 
country,  or  that  the  parties  had  reference  to 
the  laws  of  another  country,  then  the  place 
in  which  it  is  made  becomes 
*immaterial,  and  it  is  to  be  govern-  [  ^MS  ] 
ed  by  the  laws  of  the  countty  in 

which  it  is  to  be  performed.    S.  C,  on  appeal, 
17  J.  R,  511. 

725.  Where  a  Chinese  merchant,  residing  in 
Canton,  consigned  goods  to  a  merchant  in 
JSTew-  York,  and  which  were  delivered  at  Con- 
ion  to  the  agent  of  the  Aeii^ForA;  merchant,  to 
be  sold,  and  the  proceeds  remitted  to  the  con- 
signor, at  Canton,  and  the  consignee  neglected 
to  remit  the  proceeds  to  the  consignor ;  hdd, 
that  the  laiter  was  entitled  to  recover  intend 
according  to  the  laws  of  JSTew-York,  not  ac- 
cording to  the  law  or  custom  of  Comfoit.  & 
C.  on  appeal,  17  J.  R.  511.  Contra^  &  C.  3 
J.  C.  R.  587. 

726.  It  is  a  principle  of  international  law,  to 
take  notice  of^  and  give  effect  to,  the  title  of 
foreign  assignees ;  and  assignees  of  a  foreign 
bankrupt  may  sue  here,  for  debts  due  to  the 
banknipt's  estate,  either  as  such  assignees,  or 
in  the  name  of  the  bankrupt.  Holmes  v.  Jtem- 
sen,  4  J.  C.  R.  460. 

727.  The  same  principle  of  general  law  that 
governs  marriage  contracts,  testamentary  dis- 
positions, and  the  succession  to  the  personal 
estate  of  an  intesta^,  applies  to  tiie  distribution 
of  the  estate  of  a  foreieii  bankrupt.  Rid. 
[See  further,  as  to  the  t^ff&cation  of  this  prist- 
ciple,  X.  Bankrupt,  C] 

7!^.  Foreign  laws  may  be  proved  bv  wit- 
nesses, as  matters  of  face  Brush  v.  f^Udns, 
4J.C.R.506. 
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XXVL  FRAUD. 

A.  AtU  tmmdertd  frfxuduknt  ai  common  lotv, 

or  in  equity, 

B.  FVauds  i^fottuf  the  ftofute ;  (a)  Parol  agree- 

tnenU;  (b)  JlgreemeTits  and  conveyances 
frauduleni  a»  against  creditors  ana  pur- 
chasers, 

A.  AdsftmMUni  at  common  law,  or  in  equity. 

720.  Equity  grants  relief,  not  only  against 
deeds,  wntiogs,  and  solemn  assurances,  but 
tgainst  judgments  and  decrees,  obtained  by 
fraud  and  imposition^  Reigal  v.  Wood,  1  J. 

C.  R.  402. 

7.'K).  Where  an  attorney  revived,  by  scire 
fiaat,  an  old  outstandine  judgment,  on  which 
txit  a  very  small  sum,  if  any  thing,  was  due, 
knowing  that  the  land  on  which  the  jud|^ment 
reinaiued  a  iten,  was  in  the  possession  ot  inno- 
cent and  bona  fide  purchasers ;  and  aderwards 
made  use  of  the  judgment  to  comfiel  the  pur- 
rbascrs,  who  were  i^orant  of  the  proceedings 
under  the  Mire  facias,  to  pay  and  secure  to 
him  a  debt  asainst  the  person  under  whom 
titf'T  had  purcnMed ;  the  Court,  on  the  ground 
of  im[xi8ition  and  undue  advantage  taken  by 
the  attorney,  ordered  him  to  refbnd  the  money 
he  had  so  obuiined,  and  set  aside  the  security 
tskeo  by  bim,  with  costs.    Auf. 

731.  A  deed  by  a  client  to  his  attorney  and 
Kriveoer,  for  the  consideradon  of  affection  and 

friendship,  and  also  for  a  sum  of 
[  *346  ]    money,  *lNit  not  one  third  of  the 

value  of  the  land  conveyed,  will  not 
be  set  aside  on  the  ground  of  ignorance  and 
Uiod  confidence  on  the  one  side,  and  undue 
ioilueDee  on  the  other,  there  being  no  evidence 
of  imbecility  or  incapacity  in  the  grantor,  nor 
of  fraud  or  imposition  by  the  grantee ;  nor  of 
that  reUuioaship  between  the  parties,  which 
might  imply  the  existence  of  an  undue  tnflu- 
coee.  ff^iuMlv.  Fimi{efiMeiaer,lJ.C.R.344. 

732.  Where  a  person  having  a  conveyance 
of  land,  l^eeps  it  secret  for  several  years,  and 
knowiagly  suffers  third  persons,  afterwards,  to 
purchase  parts  of  the  same  premises  finom  the 
fruitor,  who  remained  in  possession,  and  was 
the  reputed  owner,  and  to  expend  money  on 
the  laod  so  purchased,  without  any  notice  of 
hifi  chum,  be  will  not  be  permitted,  afterwards, 
to  aaaen  his  legal  title  against  such  innocent 
aad  &ofi«/{ife  purchasers.    IkiL 

7311  Where  a  person,  having  a  claim  to 
^,  stands  by  while  another  is  making  a  bar- 
rain  for  the  purchase  of  it,  without  disclosing 
his  claiin,  he  cannot  aftowards  set  it  up  against 
^  purchaser.  JVIoen  v.  Bdknap,  on  appeal, 
^  J«  R-  573l 

,  734.  On  the  ground  of  oppression,  tmposi- 
tKm  and  undae  advantage  taken  of  the  nece*- 
"ties  of  the  plaindff,  as  well  as  mistake  and 
^ouBMoOfthe  Court  set  aside  the  settlements 
of  aceooms  between  the  portiee,  and  the  bonds 
<ad  aecarities  taken  for  the  balances,  and 
fP«ned  the  accounts  at  lane,  Barrow  v.  IZ&tne- 
'^fcr,  I  J.  a  R.  550. 

73S.  Where  B.  obtained  a  deed  from  L.  by 


ftnud,  in  which  II.  was  concerned,  and  B. 
afterwards  confessed  a  judgment  to  H.,  who 
assigned  it  to  R.  for  a  valuable  consideradon, 
without  notice  of  the  fraud ;  hdd,  that  the  deed 
to  B.  being  null,  on  account  of  the  fraud,  the 
judgment  created  no  valid  lien  on  the  land ; 
that  R.  took  the  assignment  at  his  peril,  and 
subject  to  all  the  existing  rights  of  the  debtor; 
and  the  land  was  decreed  to  be  reconveyed, 
and  discharged  from  the  judgment,  against 
which  a  perpetual  injunction  was  awarded. 
iAvifig^n  V.  Hu66«,  2  J.  C.  R.  512. 

796.  Where  the  attorney  of  the  plaintiff  at- 
tended the  sale  of  a  farm  of  the  defendant, 
under  an  execution,  and  the  farm,  which  was 
worth  two  thoiisand  dollars,  was  sold  to  the  at- 
torney for  ten  dollars,  the  gross  inadequacy  of 
the  price,  connected  with  the  fact  that  the  sale 
was  on  a  stormy  day,  when  no  person  but  the 
attomev  and  the  deputy  sheriff  were  present, 
was  held  sufficient  to  warrant  the  inference  of 
fraud.     Howell  v.  Baker,  4  J.  C.  R,  118. 

737.  Where  a  iudgment  and  execution 
which  had  been  fully  paid  and  satisfied,  were 
kept  on  foot  by  the  assignees  of  the  judgment, 
fraudulently,  for  the  purpose  of  speculating  on 
the  property  of  the  debtor,  and  which  the  de- 
fendants (being  such  assignees^  purchased  at 
the  sherifi  *8  sale ;  decreed,  that  the  defendants 
release  all  the  title  and  interest  so  acquired  by 
them,  to  die  owner  of  the  lands  so  fraudulently 
sold  on  execution,  and  deliver  up  the  posses- 
sion thereof,  pay  the  rents  and  profits,  and 
damages  for  any  waste  committed,  and  all 
costs,  &c.    Troup  v.  Wood,  4  J.  C.  R.  228. 

738.  An  agreement  by  the  owner  of  an  ex- 
ecudon,  on  which  lands  to  an  amount  in  value 
far  exceeding  the  debt,  had  been  seized,  to 
prevent  the  usual  competition  among  bid- 
ders at  the  sheriff's  sale,  and  in 

*order  to  leave  a  balance  due  on    [  *5t47  j 
the  execution,  for  the  purpose  of 
having  lands  of  the  debtor  in  other  counties 
seized  and  sold,  is  fraudulent,  and  the  execu- 
tion 18  deemed  in  law  satisfied.    Ibid, 

739.  J.  S.  sold  and  conveyed  a  lot  to  H., 
and  took  a  mortsage  to  secure  part  of  the  pui^ 
chase  money.  The  mortgage  was  duly  re- 
corded in  the  county  of  O.,  where  the  land 
was  situated,  but  II.  neglected  to  have  the 
deed  to  him  recorded  pursuant  to  the  statute. 
The  defendants  having  purchlised  the  claim  of 
a  person  in  possession,  without  title,  procured 
a  release  and  quit-claint  from  J.  S..  for  the  con- 
sideration of  ten  dollars,  though  ttie  land  was 
worth  six  thousand,  and  had  such  quit-claim 
deed  recorded,  before  the  deed  from  J.  S. 
to  H.;  hdd,  that  the  subsequent  release  and 
quit-claim  by  J.  S.  was  fraudulent,  the  record 
of  the  mortgage  being  sufficient  notice  that  J. 
8.  had  then  no  title ;  and  the  defendants  were 
decreed  to  release  all  claim  to  H.,  so  as  to 
quiet  his  title.    Lapton  v.  Comdl,  4  J.  C.  R. 

740.  Where  O.  and  W.,  one  hv  the  pur- 
chase of  a  mortga^  and  the  other  by  the  pur- 
chase of  the  equity  of  redemption,  became 
possessed  of  the  whole  estate,  and  leased  it  to 
C.  for  a  term  of  years,  and  O.  afterwards  as- 
signed the  mortgage,  with  notH»  of  the  term ; 
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hddy  that  the  assignment  waa  not  a  fraud  on 
the  lessee.  Chesterman  v.  Gardner^  5  J.  C.  R.  29. 

741.  And  though  the  property  waa  after- 
wards sold,  on  a  bill  filed  for  foreclosure  and 
sale,  by  the  aasignee  of  the  mortgage,  and  the 
term  became  thereby  merged  in  the  inherit- 
ance ;  yet  as  C.  himself  became  the  puixhaser 
at  the  sale  under  the  decree,  he  thereby 
waived  all  right,  if  he  had  any,  to  relief  for 
any  damage  sustained  by  the  loss  of  his  teem. 
Und. 

742.  The  fiaud,  in  such  cases,  which  will 
entitle  a  party  to  relief,  is  fraud  at  the  time  of 
the  execution  of  the  deed  or  lease,  not  a  fraud 
in  a  subsequent  and  distinct  transaction.    Ibid, 

743.  Relief  will  not  be  afforded  against  a 
contract,  on  the  ground  of  fraud,  unless  it  be 
made  a  distinct  ground  of  allegation,  and  be 
put  at  issue  in  the  pleadings.  Gmtvemevry. 
Elmendorf,  5  J.  C.  R.  79. 

744.  A  mortgagee,  to  whom  the  mortgagor 
had,  bv  an  alwolute  deed,  which  was  dufy  re- 
corded, conveyed  the  premises  in  fee,  with  full 
covenants,  gave  to  the  mortgagor  a  bond»  con- 
ditioned, tiiat  if  tlie  mortgagor  paid  the  mort- 
gagee 400  dollars  on  a  certain  day,  the  mort- 
gagee would  reconvey  the  premises ;  but  the 
defeasance  was  not  recorded ;  and  the  mortga- 
gee afterwards  sold  and  assigned  the  bond  and 
mortgage  to  C,  and  several  ^ears  after,  sold 
and  conveyed  the  premises  m  fee,  with  full 
covenants,  to  M.,  a  oonafide  purchaser,  for  a 
valuable  consideration,  without  notice  of  the 
bond  and  defeasance,  or  of  tlie  assignment  of 
the  bond  and  mortgage  to  C. ;  heU  that  the 
bond  and  defeasance,  and  the  assignment  of 
the  bond  and  mortgage,  were  fraudulent  and 
void  as  against  M.  MUs  v.  CoiiulocL  5  J.  C. 
R,  214. 

745.  A  person  having  the  legal  title,  who 
ac(|uieflcee  in  the  sale  of  the  land  by  another 
claiming  or  having  color  of  title  to  it,  is 
estopped  from  afterwards  aaserting  his  title 
against  the  purchaser ;  especially  when  he  has 
advised  and  encouraged  the  parties  to  the  sale, 
to  deal  with  each  other.  Storrs  v.  Barker, 
6  J.  C.  R.  lOa     See  ante,  732,  73a 

*746.  A  deed  by  husband  and 
[  */248  ]  wife  of  their  joint  estate,  in  trust, 
to  pay  all  the  debts  of  the  husband, 
and  the  residue  to  the  ufie  of  the  wife  and  her 
heirs  in  fee,  is  a  yalid  conveyance,  and  cannot 
be  impeached  by  a  subaemient  purchaser, 
without  notice  of  the  trust.  Kogert  v.  Benson, 
5  J.  C.  R.  431. 

747.  A  conveyance  voidable  on  account  of 
fraud  or  covin,  may  be  made  valid  and  effect- 
ual, by  matter  ex  post /ado.  Verplank  v.  Steny, 
on  appeal,  12  J.  R.  536. 

748.  A  deed  fraudulent  in  part  is  void,  and 
incapable  of  confirmation ;  but  a  deed  oon- 
siructively  fraudulent,  as  being  contrary  to  the 
policy  and  provisions  of  a  particular  statute,  is 
Yoidable  only,  and  may  be  confirmed  by  mia- 
ter  expostjaeto,  Murray  v.  jR^ggVi  on  appeal, 
15  J.  R.  571. 

749.  If  one  person  represents  to  another, 
going  to  deal  in  a  matter  of  interest  on  the  faith 
of  the  representation,  tlie  former,  if  he  knew 
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that  representation  to  be  fiike,  shall  make  it 
good.    Bacon  t*  Branson,  7  J.  C.  R.  194. 

750.  A  party  is  responsible  in  equity  for 
damages  resulting  firom  a  wilfully  fiilae  asser- 
tion.   Ibid. 

751.  Fraud  and  damage  coupled  together, 
entitle  the  party  injured  to  relief^  in  any  Couit 
of  justice.    JbyL 

B.  Drauds  against  (he  statute ;  (a)  Parol  ogrw- 
ments ;  (b)  .^preements  and  conoeyaneesjmudr 
utent  as  agcanst  creditors  and  ptaxkasers. 

(a)  Parol  agreements. 

Jts  to  agreements  unOm^  the  stattUe,  and  the 
effect  of  part  performaneey  and  other  eiram- 
stances,  to  take  the  case  out  ^f  ike  statute,  set 
antty  111.  ^reement,  £. 

(b)  J^lgreements  and  conveyances  fiaudident  as 
against  creditors  and  purchasers. 

752.  Conveyances  made  to  defeat  crediiora, 
are  void  by  common  law,  as  well  as  by  statute. 
Sands  v.  Vodwise,  on  appeal,  4' J.  R*  536«. 

753.  The  statute  of  frauds,  as  far  as  it  re- 
lates to  fraudulent  conveyances*  is  an  exposi- 
tion of  the  common  law.  Per  <S|peiic€r,  J. 
Sands  v.  HUdreUt,  on  appeal,  14  J.  R.  493. 

754.  Whether  a  deed  fraudulent  on  the 
part  of  the  grantor,  may  be  set  aside,  though 
the  grantee  is  a  bona  fide  purchaser,  and  igno- 
rant of  the  fraud  .^  ^itre.  Sands  v.  M- 
drtOi,  2  J.  C.  R.  35.  S*  C.  on  appeal,  14  J.  R. 
493.  ^nd  see  Roberts  v.  Anderson,  8  J.  C.  R. 
371.  [But  seethe  S.  C.  on  appeal,  18  J.  R. 
515.   and  XVII.    Debtor   and  Crediior.    A. 


755. 


Where  an  insolvent  debtor,  against 
whom  suits  were  pending,  conveyed  land  to 
his  brother,  for  an  madequate  price,  the  whole 
(if  any  part)  of  which  did  not  clearly  appear 
to  have  been  paid,  and  the  conveyance  wis 
for  some  time  kept  secret,  and  there 
bejnff  no  proof  ^at  it  was  exe-  [  ^St49  ] 
cuted  when  it  bore  date,  and  the 
pantor  still  continuing  in  possession,  erecting 
buildings,  and  receiving  the  rents  and  profits; 
held,  t&X  the  deed  was  fraudulent  and  void, 
as  agunst  a  subsequent  purchaser  of  land,  at  i 
sale  under  an  execution  against  the  grantor* 
Sands  v.  HUdreUi,  on  appeal,  14  J.  R.  m 

756.  A  purchaser  at  a  sheriff's  sale,  under 
the  judgment  of  a  creditor,  is  entitled  to  the 
benefit  of  the  statute  of  frauds,  equallv  as  the 
creditor  himself,  and  may  file  a  bill  to  set 
aside  a  previous  fraudulent  conveyance.  &  C 
2J.C.  R.35.    S.P.  14  J.  R.  493. 

757.  Fraud  may  be  inferred  from  circum- 
stances, such  as  the  smallness  or  inadequitrr 
of  the  consideration  expressed,  compared  with 
the  fair  value  of  the  prop&ty  conveyed ;  the 
want  of  any  price  or  consideration  actually 
paid ;  the  grantor  contimitng  ia  possesnoD, 
and  exercising  acts  of  ownemtip,  or  circum- 
stances attending^  the  delivery  imd  executioD 
of  the  deed,  &^    &  C.  2  J.  C.  R.  35. 

758.  A  deed  brought  forward,  as  founded 
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00  a  vaiuable  ooneidenuion,  cannot  be  set  up 
as  t  gift  or  YoJunUiry  conveyancoi  but  the  party 
is  bouod  by  the  consideration  alleged.    jlmL 

759.  A  deed  not  fraudulent  at  first,  may  be- 
come 80,  afterwards,  by  being  concealed,  or 
not  pursued,  by  which  means,  creditors  have 
been  drawn  in  to  lend  their  money.    IlwL 

760.  Possession  of  land,  and  taking  the 
rerts  and  profits,  ailer  an  absolute  conveyance, 
isevideuce  of  fraud,  within  the  statute,  unless 
such  possession  be  consistent  with  the  terms 
tod  object  of  the  deed,  or  the  character  of  it 
be  openly  and  expiicitlv  understood.    Ibid. 

761.  Where,  on  a  sale  of  real  estate,  no  se- 
curity, other  than  the  personal  responsibility 
of  tbe  parchaser,  was  taken  for  the  considera- 
tioD ;  kddf  that  this  was  a  circumstance  from 
which  to  infer  (huid.  Hendricka  v.  ito&tnson, 
2J.C.R,283. 

762.  Subsequent  transactions,  as,  the  assign- 
meot  of  debts  by  the  grantor  to  the  grantee, 
to  secure  money  advanced  after  .the  sale  by 
the  latter  to  the  former,  or  the  sale  of  persoufu 
property,  to  a  gveat  amount,  by  tho  grantor  to 
tbe  gnmtee,  ami  taking  his  personal  security 
oDJy,  are  circumstances  leading  to  the  con- 
clonoo  of  firaud.    /6u2. 

763.  A  notice,  that  is  to  break  in  on  the  re^ps- 
try  act,  must  be  such  as,  with  the  attending 
circumstances,  will  affect  the  subsequent  pur- 
chaser with  fraud.  Deu  v.  Dunham,  2  J.  C. 
R.182. 

764.  A  notice  merely^  sufficient  to  put  the 
party  on  inquiry,  is  cot  enough  for  that  pur- 
pose.  Jhid. 

765.  Where  a  deed  is  set  aside  as  oonstruc- 
tirely  fitiudulent,  it  is  usual  to  direct  a  release 
and  reconveyance,  by  the  par^  claiming  under 
the  deed,  with  a  covenant  agamst  his  own  acts. 
Ibid, 

766.  A  voluntary  deed,  not  delivered  to  the 
grantee,  and  kept  concealed  from  the  public  for 
nearly  eighteen  years,  during  which  time  the 
grantor  remained  in  possession  of  the  premises, 
as  owner,  cannot  be  set  up  against  a  third  per- 
BOD,  dealing  with  the  grantor,  as  owner,  al- 
though he  may  have  heard  of  the  existence  of 
the  deed,  at  the  time  he  took  a  mortgage. 
i*wtne  V.  Z>imn,  3  J.  C.  R.  508.  But  the  gran- 
tee, being  the  heir  at  law  of  the  grantor,  was 
■flowed  to  redeem  the  mortgage.    Ibid. 

*767.  To  support  the  plea  of  a 
[  *StSO  ]  bona  fide  purchaser,  without  notice, 
so  as  to  entitle  the  par^  to  relief 
^fiA  a  conveyance,  alleged  to  be  fraudulent, 
the  party  must  aver  and  prove,  not  only  that 
ne  had  no  notice  of  the  rights  of  the  other  par- 
ty, befom  his  purchase,  but  that  he  had  adu- 
^  paid  the  pwthage  moneu  before  any  such 
««i<^   JeweUr.  Pai$ner,  7  J.  C.R.^. 

768.  Though  he  had  paid  the  purchase 
°*<ipey»  yet  if  he  had  not,  in  ftctpaid  it  before 
notice,  it  is  not  sufficient  to  sustain  the  charac- 
^^  a  honaJUe  purchaser  ibr  a  valiuible  con- 
■^wtwii  vrithout  notice.    Ihid. 

[Setfwiha'^am  to  cases  of  agreements  and 
conveyaoeesi  fiaudulent  in  respect  to  creditors 
"^  parchasen^  and  as  against  marital  ririits, 
"^TCMmf, IMlor  and  Cndikr,  Hiubandand 


XXVII.  FUGITIVES  FROM  JUSTICE. 

769.  It  is  the  law  of  nations,  to  deliver  up 
ofl^nders  charged  with  felonies  and  other 
high  crimes,  and  who  have  fled  from  the 
country  where  such  crimes  were  committed, 
into  a  foreign  and  friendly  jurisdiction.  Mat' 
ierof  muhbum,  4  J.  C.  K.  10& 

770.  It  is  the  duty  of  the  civil  magistrate  to 
commit  such  fugitives  from  justice,  to  the  end 
that  a  reasonable  time  may  be  aftbnled  for  the 
government  here  to  deliver  them  up,  or  for  the 
foreign  government  to  make  application  to  the 
proper  authorities  here,  for  that  purpose.  Ibid, 

771.  But  if  such  application  is  not  made  in 
a  reasonable  time,  the  party  ought  to  be  dis- 
cbaroBd.    Ibid. 

TT2,  The  evidence,  to  detain  a  fugitive  from 
justice,  ibr  the  purpose  of  being  surrendered 
to  his  government,  ought  to  be  such  as  would 
be  sufficient  to  commit  him  for  trial,  if  the 
offence  was  committed  here.    Ibid. 

773.  The  27th  article  of  the  treaty  of  1796, 
between  the  United  States  and  Great  Britain, 
was  merelv  declaratory  of  the  law  of  nations, 
on  the  suoject;  and  since  the  expiration  of 
that  treaty,  the  general  principles  of  the  law 
of  nations  remain  obligatory  on  the  two  powers. 
Ibid. 

774.  Therefore,  the  chancellor,  or  a  judce 
of  the  Supreme  Court  in  vacation,  has  juris- 
diction to  examine  a  prisoner  brousht  before 
him  on  habeas  corpus,  and  who  had  been  taken 
in  custody,  on  a  charge  of  theft  or  felony  com- 
mitted in  Canada,  or  a  forei^  statej^  from 
which  he  had  fled ;  and  if  sufficient  evidence 
appears  against  him,  he  may  be  remanded; 
otherwise,  he  must  be  discharged.    Ibid. 


•XXVIII.    GUARDUJSr  ANT)    [  •251  ] 

WARD. 

A.  How  appointed  or  removed. 

B.  GuarduaCs  potoer  over  Uie  person  and  tstaie 

of  his  ward^^ 

C.  liow  a  guardian  shall  account. 


A.  How  cqfpointed  or  removed. 

775.  A  guardian  appointed  by  Cbanceiy, 
continues  until  the  infant  ward  arrives  at  the 
age  of  twenty-one  years,  unless  changed  bv 
onder  of  the  Uourt,  on  good  cause  shown,  m 
the  matter  of  McoO,  IJ.  C.  R.  35. 

776.  An  infant,  on  arriving  at  the  age  of 
fourteen,  is  not  entitled,  as  a  matter  of  course, 
to  change  the  guardian  appointed  by  the 
Court.    Ibid. 

777.  A  surrogaU  has  power  to  appoint  a 
guardian,  but  has  no  power  over  him  as  a 
trustee.  In  the  matter  of  Andrews,  IJ.  C.  R. 
99. 

778.  Chancery  has  the  same  superintend- 
ence and  control  over  guardians  by  statute,  or 
testamentary  guardians,  as  it  has  over  guar- 
dians in  sociwe;    Ibid. 
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779.  Every  guardian,  however  appointed,  is 
responsible  to  ihe  Court  of  Chancery  fnr  his 
conduct,  and  may  be  removed  for  mielieba- 
vior.    Ibid. 

780.  Chancery  may  discharge  or  change  a 
jfoardian  appointed  by  a  starogaU;  but  this 
is  not  done  without  special  cause  shown.  Ex 
parte  Crumb,  2  J.  C.R.  499. 

781.  A  guardian  to  an  infant,  appomted  in 
another  state,  is  not  recognized  here.  MorreU 
V.  Dtckeu,  1  J.  C.  J(.  iSa 

782.  A  fidher  of  an  infant  residing  in  an- 
other state,  is  not  entitled  to  demand  money 
here,  belonging  to  the  infiint ;  but  a  guardian 
should  be  appointed  here,  in  order  to  make  a 
valid  demand  of  the  money.  WUtiama  v. 
SUnrs,  6  J.  C.  R.  353. 

783.  A  guardian  must  be  appointed  by 
Chancery,  and  give  competent  security,  to  be 
approved  of  by  the  Court,  before  payment  of 
a  legacy,  or  infant's  share,  by  the  administra- 
tor, will  be  ordered.    Ibid. 

784.  Where  a  bond  given  by  a  surety  for 
the  guardian  of  an  infiint,  was  taken  by  the 
gurrogate,  in  the  name  of  the  people,  instead 
of  the  infant,  the  Court  corrected  the  mistake, 
and  considered  the  bond  as  of  equal  validity, 
as  if  taken  in  the  name  of  the  infant,  ffiaer 
v.  JWocWy,  1  J.  C.  R.  607. 

785.  It  is  not  the  usual  practice  of  Chan- 
cery to  appoint  a  guardian  to  an  infant  who  is 
a  fime  covert ;  nor  can  the  husband  be  guar- 
dian for  his  wife,  as  to  the  sale  of  the  inrant's 
lands,  under  the  statute,  by  direction  of  the 
Court  (Sesa.  37.  c.  106.  and  sess.  38.  c.  106.) 
Mattertr  Whitakar,  4  J.  C.  R.  378. 

786.  These  statutes  do  not  apply  to  the  ease 
of  a  female  infant  who  is  married.  Ibid. 
They  were  intended  to  authorize  a  sale  of  the 
estate  of  infants,  for  their  better  education 

and  maintenance,  and  for  *their 
[*5U»2.]    special  benefit;  not  that  the  pro- 
ceeds of  the  sale  should  be  placed 
at  the  disposition  of  the  husband  of  the  mfant 

787.  it  MflM,  that  a  female  ward  of  Chan- 
cery is  not,  of  courae,  discharged  from  its  pro- 
tection by  marriage,  without  an  order  of  tbe 
Court  for  that  purpose.     Ibid. 

788.  A  grandfather  has  no  right  under  the 
statute,  to  appoint  by  his  will,  a  guardian  to  his 
grandchild.  JFWMon  v.  Jodtftm,  5  J.€.R.  278. 

B.  Gtutrdian^s  power  over  (he  person  and  estate 

qfkistvard. 

789.  A  guardian  has  no  power  or  control 
over  the  real  estate  of  his  ward,  further  than 
concerns  the  rents  and  pro6ts.  Genet  v.  Tatt- 
nuajke,  1  J.  C.  R.  561. 

7%.  A  Chancery  guardian  may,  in  his  dis- 
cretion, sell  the  personal  property  of  his  ward, 
for  the  purposes  of  his  trust  without  a  previ- 
ous order  of  the  Court  for  that  purpose. 
Fidd  V.  Sbftt^tn,  7  J.  C.  R.  150. 

791.  So,  he  may  lease  the  real  estate,  but 
cannot  sell  it,  without  the  authority  of  the 
Court    Ibid. 

'  792.  A  guardian  having  the  legal  power  to 
mU  or  dispose  of  the  persoDal  propeiiy  of  his 
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ward,  a  purchaser  acting  furiy  has  a  right  to 
presume,  that  the  guardian  acts  for  the  benefit 
of  his  ward,  and  is  not  bound  to  rnqnire  into 
the  state  of  tbe  trust ;  nor  is  he  answerable 
for  the  faithful  application  of  the  monev,  un- 
less he  knew,  or  had  sufficient  information  at 
the  time,  that  the  guardian  contemplated  a 
breach  of  trust,  and  intended  to  misapply  the 
money,  or  was,  in  &ct,  by  the  very  transaction, 
applying  it  to  his  own  private  purpose.  Ibid. 
7^  A  stranger  or  honafde  purchaser  is  not 
answerable  for  the  application  of  tiie  money 
by  a  guardian.  Ibid.  [As  to  a  bonafidt  pur- 
chaser of  an  executor  or  administrator,  see 
Executor  and  MministraUir,] 

794.  Where  one  of  the  sureties,  given  by 
the  guardian,  had  become  insolvent,  the  Court 
refused  to  order  moneys  belonging  to  the  in- 
fants, and  which  had  been  paid  into  Court  by 
the  adininistrator,  to  be  paio  over  to  tbe  guar- 
dian, until  other  and  further  security  had  been 
given  by  him.  Gfend  v.  Tattmoil^  1  J.  C.  R. 
561. 

795.  Where  certain  coromiseloners  appoint- 
ed to  make  a  partition  of  the  real  estate  of  an 
intestate,  pursuant  to  an  act  of  the  legislature, 
sold  pails  of  the  estate,  and  paid  the  proceeds 
into  this  Court,  pursuant  to  an  order  for  tbtt 
purpose,  and  which  had  been  invested  in  public 
stocks,  by  the  assistant  register,  tbe  Court  re- 
fused, on  petition  of  tbe  guardian,  to  order 
the  money  to  be  paid  over,  or  the  stocks  trans- 
ferred to  him.    ibid. 

796.  A  father,  who  has  been  appointed 
guardian  to  bis  infant  children,  by  C^ancenr, 
and  has  given  competent  security  to  the  ex- 
ecutor or  administmtor  under  the  statute, 
(Sess.  36.  c.  75.  s.  18.)  and  approved  security 
to  account  to  his  children,  on  their  coming  of 
a^,  is  entitled  to  receive  legades  and  dis- 
tributive shares  belonging  to  Uiem.  Ibid.  & 
P.  IJ.  C.  R.  3. 

*797.  But  payment  by  an  execa-  [*253] 
tor  or  administrator  to  the  father, 
as  guardian  by  nature  merely,  is  at  tbe  peril  of 
the  executor  or  administrator,  who  may  be 
cotaipelled  to  pay  the  same  over  again,  on  tiie 
infant's  arriving  at  fUll  age.  Gmet  r.  Tatt- 
madge,  1  J.  C.  R.  a  MorreU  y.  Dickey^  1  J. 
C.  R.  153. 

798.  A  guardian  of  an  inftnt  appointed  in 
another  state,  has  no  power  to  receive  the 
money  or  property  of  the  inftnt,  of  the  execu- 
tor or  administrator  faete.  Morrdt  v.  DidtoL 
1  J.  C.  R.  153. 

799.  If  a  grandfkther  devises  land  to  his 
grandehild,  and  directs  tbe  rents  and  profits 
mereof  to  be  applied  by  his  exeeutorsy  for  the 
education  of  snch  grandchild,  the  guardian  of 
of  such  grandchild,  appointed  by  the  surrogate^ 
is  not  entitled  to  receive  or  apply  the  rents 
and  profits.  Fulkrion  r.  Jackson,  5  J.  C.  R. 
278. 

C.  Howa guardian shaU aeeounL        • 

800.  B  seems,  that  a  release  given  by  a  ward, 
six  months  af^  he  comes  of  age,  to  nis  guar- 
dian, freely  and  fiurly.  without  any  fraud,  mis> 
representation,  or  undue  means  uasd  for  the 
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purpose,  is  valid.    IRrbu  t.  7Viy2or,  6  J.  C.  R. 
24>. 

t^Ol.  And  such  a  rdeaae  given  by  a  ward,  is 
a  diijcbarge  of  the  ncre(y,  who  had  given  a 
bond  for  the  suardian,  by  order  of  the  surro- 
gate, and  may  Be  pleaded  in  bar  to  a  suit  brought 
by  the  ward  against  such  guardian  and  his 
surety,  for  an  account,  6^.    IbitL 


XXrX.  HABILE  CORPUS. 

803.  Under  the  habeas  earjnu  act,  the  chan- 
cellor will  not  discharge  a  prisoner,  who  has 
been  committed  by  a  justice  of  the  peace, 
uoder  the  act  for  apprehending  and  punishing 
dborderly  persons ;  the  warrant  of  commit- 
meDt  stating  that  the  prisoner  had  been  duly 
convicted,  &c.,  and  the  conviction  being  jin'ma 
fane,  legal  and  regular.  People  v.  Goodhue^ 
2  J.  C.  R.  198. 

803.  Whether  Chancery,  independently  of 
the  statute,  has  any  common  law  jurisdiction 
in  such  case  ?     Qjn^tre,    Ibid, 

804.  The  chancellor,  or  a  jud^  in  vacation, 
has  jurisfiiction  to  examine  a  prisoner  brought 
up  on  habeas  corpus^  and  who  has  been  taken 
into  custody,  on  a  charge  of  theft  or  felony 
committed  in  Canada^  or  a  foreign  state,  from 
which  be  has  fled  ;  and  if  sufficient  evidence 
appears  against  him,  he  may  be  remanded ; 
otherwise,  he  may  be  discharged.  Matter  of 
Washbvm,  4  J.  C.  R.  106. 

[Su  ht/oMU    Fugitives  from  Justice,] 
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•XXX.  HEIR. 


805.  An  equitable  interest  in  land,  founded 
on  articles  of  agreement  for  the  purchase,  if 
undevised,  passes  to  the  heir;  and  the  ex- 
ecutor must  pay  the  purchase  money  for  the 
beoefitof  the  heir.  lAvingston  v.JVewkirk^  3 
J.  C.  R.  312.  &  P.  Champion  v.  Broipn,  6  J. 
C.  R.  398, 

806.  Where  a  deed  to  the  testator  comes 
into  the  possession  of  the  executor,  who  does 
not  produce  it,  nor  account  for  its  loss,  the 
mcMt  favorable  intendment,  as  to  its  contents, 
^11  be  made  for  the  benefit  of  the  heir.    Ibid, 

807.  A  credit6r  may  file  a  bill  against  heirs 
and  devisees  for  an  account,  and  for  a  sale  and 
distribution  of  the  real  estate  descended  or 
devised,  to  make  good  any  deficiency  ofper- 
fonof  assets.  Thmauoson  v.  JBroton,  4  J.  C.  R. 
6U>. 

808.  It  is  no  objection  to  the  sale  of  real 
«^e  for  the  payment  of  debts,  that  the  heirs 
are  infants.    IbuL 

809.  But  the  real  estate  will  not  be  directed 
to  1)6  sold,  until  the  debts  and  the  deficiency 
of  the  personal  estate  have  been  duly  ascer- 
tained.   Ibid, 

^\0.  Where  there  is  a  decree  for  the  sale 
of  assets  descended,  it  enures  for  the  benefit 
of  all  the  creditors,  and  draws  the  entire  dis- 
tributbn  of  the  assets  into  the  Court  of  Chan- 
try*  Ibid, 


811.  If  an  heir  redeem  land  b^  paying  ofiTa 
mort&age,  the  widow  is  not  entitled  to  claim 
her  dower,  without  contributing  towards  the 
sum  so  paid  by  the  heir.  Sufoine  v.  Perint^  5 
J.  C.  R.  482. 

812.  Where  there  are  several  heirs,  and 
a  judgment  creditor  collects  tlie  whole  debt 
from  a  part  of  the  inheritance  allotted  to  one 
of  them,  the  others  are  bound  to  contribute. 
Clowes  V.  IHckmson,  5  J.  C.  R.  235. 

813.  An  account  taken  before  a  master,  by 
order  of  the  Court,  on  petition  of  an  executrix, 
when  no  suit  was  pending,  is  not  binding  on 
the  infant  heirs.  £i;ef^on  v.  Tappen,  5  J.  C. 
R.  497. 

814.  When  an  executrix  suffers  land,  of 
which  the  testator  died  seised,  to  be  sold  under 
a  mortgage,  and  becomes  the  purchaser  there- 
of, in  her  own  right,  and  sells  it,  she  is  ac- 
countable to  the  heurs  for  the  proceeds  of  the 
sale.    Ibid^ 

815.  An  heir  may  appear  before  the  snrro- 
gate,  and  oppose  the  application  of  an  executor 
to  ^ell  the  real  estate,  on  the  ground  of  a  de- 
ficiency of  personal  assets  to  pay  debts.  Mooers 
V.  Wklte^  6  J.  C.  R.  360. 

[See  Ilxecviors  and  Mmimstraiors.] 


•lOOLJ. HUSB^YD  AMD  WIFE.  [*fl6S] 

A.  (a)  Marriage;  (b)  Settlements  before  mar* 

riage ;  (c)  Voluntary  settlements, 

B.  Hxuiwnd^s  interest  in  nis  wife's  estate ;  and 

his  power  over  it;  and  how  the  teife^s 
equity  to  a  suitable  provision  ovt  of  it  wiU 
he  secured  to  her. 

C.  Of  the  wife's  power  over  her  separate  estate  ; 

how  far  she  is  considered  as  a  feme  sole 
in  regard  to  t^,  during  cohabUat^nn ;  and 
of  her  consent  to  the  acts  of  her  husband 
relative  to  her  separate  property;  and  her 
appointment  in  his  favor. 

D.  Of  the  acquisitions  of  the  wife  c^lej'  mar- 

riage. 
£.  Ofdmoer ;  title  of  the  widow ;  of  what  lands 
and  how  endowed ;  of  her  remedv ;  etee- 
tion ;  and  what  is  a  bar  to  her  right. 

F.  Adultery;  divorce;  alimony. 

G.  Supplicamt. 

A.  (a)  Marriage ;  (b)  SetUemenfs  before  mar- 
riage ;  (c)  Voluntary  settlements. 

(a)  Marriage. 

816.  Where  the  defendant  married  an  infant 
under  twelve  years  of  ase,  who  immediately 
declared  her  ignorance  of  the  nature  and  con- 
se.quence^of  tne  marriage,  and  her  dissent  to 
it ;  Chancery,  on  a  bill  filed  by  her  next  friend, 
ordered  her  to  be  placed  under  its  protection, 
as  a  ward  of  the  Court,  and  ibrbade  all  inter- 
course or  correspondence  with  her  by  the  de- 
fendant, under  pain  of  contempt  Aymar  v. 
Roff,  3  J.  C.  R.  49. 

817.  Rights  dependent  on  the  nuptial  con 
tract  are  governed  by  the  lex  loci  contractus, 
Deeouche  v.  Savetter,  3  J.  C.  R.  190. 
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818.  Marriage  is  a  good,  valuable,  and  mer- 
itorious consideration,  for  an  ante-nupiial  con- 
tract Bradishy.Gtbbs,  3  J.  C.¥i.^.  S.P. 
Vtrplank  v.  Sterry,  12  J.  R.  53a 

819.  Though  a  marriage  with  a  lunaHe  is 
absolutely  void,  yet,  as  well  for  the  sake  of  the 
good  order  of  society,  as  the  quiet  and  relief 
of  the  party,  its  nullity  should  be  declared  by 
the  decision  of  some  Court  of  com|)etent  ju- 
risdiction,    fyighiman  v.  ffightman^  4  J.  C.  R. 

820.  And,  Chancery  possessing  an  exclusive 
jurisdiction  over  cases  of  lunacy^  and  mafirtmo- 
niid  caustBj  is  the  proper,  and,  indeed,  since 
there  are  no  ecclesiastical  Courts  having  cog- 
nizance of  such  causes,  the  only  tribunal  to 
afibrd  relief  in  such  a  case,  and  to  sustain  a 
suit  instituted  to  pronounce  the  nullity  of  the 
marriage.    Ihid. 

821.  Therefore,  where  a  person,  insane  at 
the  time  of  her  marriage,  after  her  return  to  a 
lucid  interval,  refused  to  ratify  or  consummate 
it,  and  filed  her  bill  to  annul  it,  the  Court  declar- 
ed the  marriage  null  and  void,  and  the  parlies 
absolved  from  its  obligations.    IhitL 

*822.  So,  where  a  marriage  is  un- 
[*5256]  lawful  and  void  ab  iniiioj  being 
contrary  to  the  law  of  nature,  as 
between  persons,  ascendants  or  descendants,  in 
the  lineal  line  of  consanguinity,  or  between 
broikers  and  Men,  in  the  eolUUend  line,  Chan- 
cery will  declare  such  a  marriage,  in  a  suit 
instituted  for  that  purpose,  null  and  void.  Ihid. 

823.  Whether  Chancery,  there  being  no  stat- 
vU  regulating  marriages,  or  defining  the  prohib- 
ited degrees  which  render  them  unlawful,  will 
go  farther,  and  declare  marriages  void  between 
persons  in  other  degrees  of  collateral  consan- 
guinity or  affinity  ?    Qudsre.    Ihid. 

(b)  Settlements  before  marriage. 

824.  Where  a  woman,  before  her  marriage, 
executed  a  deed,  to  which  her  intended  hus- 
band was  a  party,  by  which  she  conveyed  all 
her  estate,  real  and  personal,  to  C.  in  trust,  to 
her  use,  until  her  marriage,  and  then  to  such 

Eersons  and  uses,  as  she,  with  the  consent  of 
er  intended  husbond,  should  appoint  by  deed, 
or  by  her  last  will,  without  his  consent,  aud 
the  wife  retained  the  deed  during  life,  and 
executed  a  deed  to  her  husband*s  brother,  and 
also  made  a  will,  disposing  of  her  estate,  &c. ; 
it  seems,  that  this  deed,  tliough  it  might  not  b^ 
legally  valid,  on  account  of  some  technical  ob- 
jection to  its  delivery,  would  l)e  good  evidence 
of  the  agreement,  and  binding  on  the  husband. 
Methodist  Episcopal  Church  v.  Jaaues.  1  J.  C. 
R.  65.  \See  &  C.  on  appeal,  17  J.  R.  548, 
where  the  Court  of  Errors  decided,  that  the 
deed,  under  the  circumstances,  was  valid  ;  the 
husband  having,  by  repeated  and  solemn  acts, 
recognized  the  deed,  could  not  be  allowed  to 
ohject  to  its  validity  on  the  ground  of  its  not 
having  been  delivered.] 

825.  Where  a  deed  of  marriage  settlement 
inras  duly  executed  by  the  parties,  and  laid  on 
the  table,  and  the  wife,  the  cestui  que  trust, 
took  it  up,  and  kept  it  in  her  possession  until 
hex  death ;  hdd.  under  the  circumstances,  that 
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there  was  a  good  and  valid  defivery  of  the 
deed.    Ihid. 

826.  Where,  in  a  deed  of  settlement,  the 
husband,  aAer  covenanting  to  allow  his  wife 
to  enjoy  her  separate  property  to  her  own  use, 
during  coverture,  and  that  she  might  convey 
the  same,  &C.,  and  that  she  should  enjoy  the 
rents  and  profits  of  the  real  estate,  as  if  she 
were  Sifemt  soU,  the  husband  thereby  releanng 
all  his  marital  rights  in  and  over  the  same, 
&c. ;  held,iha.i  the  release  was  to  be  construed 
with  the  words  immediately  preceding,  in  re- 
gard to  the  rents  and  profits,  A^c,  and  operateci 
only  as  to  his  rights  during  coverture,  and  did 
not  afiTect  his  rights  as  survivor  of  his  wife,  in 
regard  to  her  personal  estate.  SewaiY.  Stets- 
aH,  7  J.  C.  R.  229. 

(c)  Voluntary  settlements. 

827.  A  voluntary  settlement,  fairly  made,  is 
always  binding  in  equity,  upon  the  grantor, 
unless  there  be  clear  and  decisive  proof,  that 
he  never  intended  to  part  with  the  possession 
of  the  deed  ;  and  if  he  retain  it,  there  must  be 
other  circumstances,  besides  the 

mere  fact  of  his  •retaining  it,  to     [•^ST] 

show  that  it  was  not  intended  to 

be  absolute.  Souverhye  v.  A-den,  1  J.  C.  R.  240. 

828.  A  voluntary  settlement,  without  power 
of  revocation,  cannot  be  revoked.    Ibid. 

829.  A  voluntary  conveyance  or  settlement, 
though  retained  by  the  grantor  in  his  possession 
until  his  death,  is  good.  Bunn  v.  Jrtnthrop,  1 
J.  C.  R.  329. 

830.  As  between  the  parties,  a  Toluntaiy 
actual  transfer,  by  deed,  of  a  chattel  interest, 
is  valid,  without  any  consideretioQ  appearing. 
Ihid. 

831.  A  voluntary  conveyance  raaf  become 
valid,  by  matter  ex  faxio,  or  by  some  valuable 
consideration  intervening.  Sterry  and  wife  v. 
w^den,  IJ.  C.  R.  261.  S.P.  Verplankv.Serry, 
on  apfieal,  12  J.  R.  536. 

832.  Marriage  Is  such  a  valuable  considera- 
tion ;  and  if  the  grantee,  in  a  voluntaiy  deed 
gains  credit  by  the  conveyance,  and  a  person  is 
induced  to  many  her  on  account  of  the  provi- 
sions made  for  her  in  the  deed,  such  convey- 
ance, on  the  marriage,  ceases  to  be  voluntary, 
and  becomes  good  against  a  subsequent  bona 
Jide  purchaser  of  the  grantor,  for  a  valuable 
consideration.    Ibid. 

833.  And  it  makes  no  difference  whether 
any  particular  marriage  was  in  contemplatioD, 
at  the  time  of  llie  execution  of  the  voluntaiT 
deed,  or  not.    Ibid. 

834.  Whether  a  vohmtaiy  conveyance,  by  a 
father  in  affluent  cu'cumstances,  and  not  io- 
debted  at  the  time,  to  trustees,  for  the  use  of 
his  daughter  for  life,  and  in  case  of  her  death 
to  her  children,  fairly  made,  without  any  fraud- 
ulent intention,  is  not  good  against  a  subieequeut 
bonafde  purchaser,  for  a  valuable  considera- 
tion, with  notice  of  such  deed  ?  Quaere.  & 
C.  on  apiieal,  12  J.  R.  53&  S.  C.l  J.  C.B. 
261. 

[How  far  post-nuptial  voluntary  settlements 
are  Valid  as  against  creditors.  See  mSgreemad, 
Ikbtor  and  CMHtor.] 
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B.  Tkt  huahoTuTs  interest  in  his  tr(/eV  estate^ 
and  his  power  over  t^;  and  how  tJie  wije*s 
tguity  to  a  suitable  promsion  out  of  it  will  be 
stcuredUi  her. 

835.  Where  a  husband  asks  the  aid  of  the 
Court,  to  enable  him  to  get  possession  of  his 
wile^s  property,  he  must  do  what  is  equitable, 
by  njakiog  a  reasonable  provision  out  of  It,  for 
the  maintenance  of  her  and  her  children. 
Hjward  v.  MoffoH,  2  J.  C.  R.  206.  [5.  P. 
Gkn  V.  Fisher,  6  J.  C.  R.  a*i] 

^3i).  And  the  rule  is  the  same,  whether  the 
hiishsiid  applies  to  the  Court  himself,  or  a  suit  for 
the  wife^  debt,  legacy,  portion,  &c.  is  brought 
by  his  legal  representatives.  Ibid.  And  the  ex- 
teat  of  the  provision  will  depend  on  the  cir- 
cumstances of  the  case.    JJnd. 

b']7.  The  practice  is,  for  the  husband,  on  a 
reference  to  a  master,  to  make  proposals  of  a 
^^ttiement,  and  on  the  coming  in  of  the  report, 
the  Court  jud^s  of  its  sufficiency.    Ibid. 

*d38.  Butif  the  husband  can  lay 
[  *fl5S  ]  hold  of  his  wife's  property,  without 
the  aid  of  the  Court,  ne  may  do  it, 
the  Court  having  no  power  to  coerce  a  settle- 
ment, by  interfering  with  his  remedies  at  law. 
M. 

b39.  Where  the  husband  and  wife  sue  fpr 
the  wife's  legacy,  the  Court  will  direct  a  suita- 
ble provision  to  be  made  for  her  out  of  it,  for 
the  maintenance  of  her  and  her  children,  be- 
fure  decreeing  payment  of  the  legacy  to  the 
husband.     (Hen  v.  Fisher,  6  J.  C.  R.  33. 

t?40.  The  Court  will  lay  bold  of  the  property 
of  a  wife  which  may  be  within  its  power,  for 
the  purpose  of  providing  maintenance  for  her 
when  she  is  abandoned  by  her  husband,  or 
prevented,  by  his  iU  treatment,  from  cohabit- 
in?  with  him.    Dumond  v.  Magee,  4  J.  C.  R. 

3ie. 

^41.  W^here  the  husband  abandoned  bis 
^ife,  and  married  another  woman,  with  whom 
bo  continued  to  live  for  twenty  years ;  hdd,  that 
be  bad  forfeited  all  just  claim  to  his  wife's  dis- 
tributive share  of  personal  estate  inherited  by 
her.    Und. 

842.  And  the  Court,  in  such  case,  directed 
the  principal  of  the  wife's  share  to  be  brought 
into  Coon,  and  placed  at  interest ;  and,  after 
her  death,  the  piincipal  to  go  to  her  children, 
by  her  lawful  husband,  or  to  their  representa- 
tives; site  having,  after  being  abandoned  by 
iier  husband,  upon  the  report  and  belief  of  his 
<leath,  married  another.    Ibid. 

^43.  If  a  husband  appoints  an  attorney,  to 
recover  a  debt,  legacy,  &lc^  due  to  his  wife, 
sod  the  attorney  receives  the  money ;  or  if  the 
husband  mortgages  the  wife's  interest,  or  as- 
signs it,  absolutely,  for  a  valuable  considera- 
tion ;  or  if  he  recovers  it  by  a  suit  at  law,  in 
bis  own  name,  or  releases  the  debt ;  m  these 
uises,  the  survivorehip  of  the  wife  ceases, 
ft^ykr  V.  flbyle,  5  J.  C.  R.  196. 

B44.  Where  the  husband  and  wife,  and 
other  heirs  of  F.,  who  died  intestate,  in  JGng- 
lani,  made  a  joint  power  of  attorney  to  V.,  au- 
thorizing him  to  ta&e  out  letters  of  administra- 
tion there  on  the  estate  of  F.,  to  collect  the 
property.  &/C.,  to  pay  over  to  the  parties  their 
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distributive  shares  respectively,  &c.,  and  after 
V.  had  taken  out  administration,  but  before  he 
had  received  the  property,  or  jiaid  over  the 
entire  share,  die  husband  died :  decreed,  that 
the  wife  was  entitled  in  her  right,  as  survivor, 
to  that  portion  of  her  distributive  share  which 
had  not  been  actually  paid  over  to  her  hus- 
band.   Ibid.  * 

845.  The  equitable  right  of  the  wife  to  person- 
al property  in  the  hands  of  her  trustees,  cannot 
be  disposed  of  by  her  husband,  without  mak- 
ing a  suitable  provision  for  her.  Kenny  v. 
Udaa,  5  J.  C.  R.  464. 

846.  This  equity  of  the  wife  stands  on  the 
peculiar  doctrine  and  practice  of  the  Court  of 
Chancery,  rather  than  on  any  general  reason- 
ing.   JW. 

847.  The  wife^s  equity,  as  it  is  called,  attach- 
es upon  her  personal  property  whenever  it  is 
subject  to  the  jurisdiction  of  the  Court,  and 
is  the  object  g|  a  suit,  into  whose  soever  hands 
it  may  have  come,  or  in  whatever  manner  it 
may  have  been  transferred.  Ibid.  [S.  P. 
HavUand  v.  Myers,  6  J.  C.  R.  25.] 

848.  The  equity  of  the  wife  is  equaUy  bind- 
ing, whether  the  transfer  of  the  property  be  by 
operation  of  law,  or  by  the  act  of  the  party  to 
general  assignees  or  to  an  individ- 
ual, or  whether  the  particular  *tran8-  [  •259  ] 
fer  was  vohmtary,  or  made  upon 

a  good  and  valuable  consideration.  Ibid. 
[See  also,  HavOand  v.  Myers,  and  Hamland  v. 
Bloom  and  Myers,  6  J.  C.  R.  25.  and  178. 

5.  P.] 

849.  It  makes  no  difference  whether  the 
application  to  the  Court,  in  order  to  obtain  pos- 
session of  the  wife's  property,  be  made  by  the 
husband,  or  his  representatives,  or  assignees ; 
or  whether  it  be  by  the  wife  or  her  trustee, 
seeking  aprovision  out  of  it.    Ibid, 

850.  "riie  Court  may,  in  its  discretion,  give 
the  whole,  or  a  part  only,  of  the  property  to 
the  wife  for  her  maintenance,  according  to  the 
circumstances  of  the  case.  Ibid.  [See  also, 
Haviland  v.  Bloom  and  Myers,  6  J.  C.  R.  178.] 

851.  Where  the  husband  lives  with  the  wife, 
and  maintains  her,  and  has  not  misbehaved, 
the  course  is  to  allow  him  to  receive  the  inter- 
est and  dividends  on  her  property.    Ibid. 

852.  As,  where  bank  stock,  settled  by  a  fa- 
ther on  his  infant  daughter,  placed  in  the  hands 
of  the  assistant  register  of  the  Court,  as  trus- 
tee, to  execute  the  trusts  declared  in  her  favor 
by  the  deed  of  settlement,  was,  within  one  year 
afler  her  marriage,  and  while  she  was  an  in- 
fant, sold  and  transferred  by  her  husband 
and  her,  for  a  valuable  consideration,  the  as- 
signee knowing  at  the  same  time  of  the  deed  of 
settlement,  and  the  infancy  of  the  wife,  the  as- 
signment, on  a  bill  filed  by  the  wife  against  her 
husband  and  the  assignee,  was  declared  null 
and  void,  so  far  as  respected  the  wife's  equity ;  . 
and,  the  husband  havmg  misbehaved  himself, 
the  dividends  on  the  slock  were  directed  to  be 
paid  to  the  wife  herself,  until  she  came  of  age, 
with  liberty  for  her  to  apply  for  such  suitable 
provision  out  of  the  property,  as  might  be  de- 
termined, on  the  usual  reference  to  a  master. 

Ibid. 

853.  If  a  husband  survives  his  wife,  and 
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dies  without  administering  on  her  property,  or 
befbre  completing  the  administration,  and  the 
wife's  next  of  lun  administers,  such  administra- 
tor is  a  trustee  for  the  representatives  of  the 
husband.    iSltetoori  t.  STetMirf,  7  J.  C.  R.  229. 

854.  The  husband  n^ay  be  considered  as  the 
next  of  kin  to  his  j^ife,  by  relation  of  marriage, 
and  as  taking  her  personal  property,  ui  case  of 
her  death,  as  next  of  kin ;  but  whether  so  consid- 
ered or  not,  her  personal  property,  remaining 
after  her  death,  goes  to  her  husband,  either 
JureffioriNyOras  nextofkin.    Und. 

Q55.  Where  a  marriage  settlement  gives  the 
wife  the  control  of  her  separate  estate  during  the 
coverture,  and  a  power  of  appointment  with 
die  consent  of  her  husband,  but  contains  no 
provisiofi  for  the  disposition  of  her  personal 

Eroperty,  in  the  event  of  her  death  and  in  de- 
mit of  appointment,  and  she  dies  without  mak- 
ing any  appointment,  the  oroperty  goes  to  the 
husband,  as  survivor,  as  ir  no^ch  settlement 
bad  been  noade..   UnL 

856.  In  a  suit  by  the  husband  for  the  wrib% 
distributive  share,  the  wife  must  be  made  a 
party.    Sdbt^iter  v.  Aov2e,5J.  C.  R.  196. 

857.  Where  a  bill  is  filed  by  the  husband 
and  wife,  for  a  demand  in  right  of  the  wife, 
and  the  husband  dies,  the  suit  does  not  abate, 
but  the  action  survives  to  the  wife.  M^DwA 
T.  CAotIm,  6  J.  C.  R.  132. 

I*5W0]  KJ.  Ofihtvnft^tpowerovtrhtrg^ 
orate  estate  ;htnD  far  she  is  eonstd- 
sred  as  a  feme  sole  in  regard  to  Uj  during  cov- 
sHure ;  qjf  her  consent  to  the  acts  of  her  hus- 
band m  rdation  to  her  separate  property^  and 
her  appoinimsM  in  his  favor. 

858.  A  feme  eoverty  with  regard  to  her  sepa- 
nte  estate,  ia  to  be  regarded  as  tifeme  sole,  and 
may  dispose  of  ber  property,  without  the  con- 
nnt  or  coocumnce  of  her  trustee,  unless  she 
]S  specially  restrained  by  the  instrument  under 
which  she  acmiires  her  separate  estate.  Jaques 
V.  Mdhm&i  Anscopal  Church,  on  appeal,  17 
J.R.548.  camera,  iS.  C.  IJ.  C.  R.  450.  3J. 
•C.  R-77. 

859.  Audi  ^sffem^,  that  though  a  particular 
snode  <of  dif^osition  be  specificaUv  pointed  out, 
3n  the  Instrument  or  deed  of  settlement,  it  will 
Bot  preclude  her  from  adopting  any  other  mode 
4)f  diaposition,  imless  there  be  negative  words, 
lestramtag  her  power  of  disposition,  except  in 
the  very  modejiointed  out.  Ibid.  Conirct,  S. 
C  3  J-  C.  R,  77. 

86QL  Therefore,  if  she  enters  into  any  agree- 
ment, clearly  indicating  her  intention  to  affect 
bv  it  her  separate  property,  a  Court  of  equity. 
If  there  foe  no  fitiud,  or  unfair  advantage  taken 
of  her,  will  apply  her  separate  property  to  sat- 
Uly  such  engagement    IbuL 

861.  And  she  may  give  her  property  to  her 
husband,  as  well  as  to  any  other  person,  if  her 
disposition  of  it  be  not  the  result  of  flattery,  or 
force,  or  improper  treatment    Ibid. 

862.  As,  where  the  wife  agreed  to  definy  the 
expenses  of  the  family  establishment,  out  of 
her  separate  estate ;  had,  that  the  husband  not 
only  was  not  accountable  for  the  moneys  re- 
odved  Inr  lum  firom  the  wife,  and  expended 
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for  that  purpose  but  that  he  was  to  be  sllowed 
for  all  advimces  made  by  him  out  of  his  own 
moneys,  for  that  object    Ibid. 

[Mite.— In  the  same  case,  3  J.  C.  R.  77.  the 
chancellor  went  into  a  very  full  examination 
of  the  decisions  of  the  English  Chancery,  oo 
the  question,  how  far  the  wife  was  to  be  cou- 
sidered  as  nfeme  sole  in  regard  to  ber  separate 
property,  settled  to  her  separate  use ;  and  be 
concluded  that  the  English  decisions  were  so 
floating  and  contrsdictory,  as  to  leave  the  Court 
here  at  liberty  to  adopt  the  true  principles  of 
these  settiements,  which  he  stated  to  be,  that 
the  wife,  as  to  her  separate  property,  is  to  be 
deemed  a  feme  sole,  sub  modo^  only,  or  to  the 
extent  of  tne  power  clearly  given  by  the  set- 
tlement That  her  incapacity  is  ^neral,  and 
the  exception  was  to  be  taken  slnctly,  and  to 
be  shown  in  every  case,  because  it  is  agaiittt 
the  general  policy  and  immemorial  docuine 
of  the  law ;  that  the  intention  of  the  settle- 
ment was  to  govern,  and  to  be  collected  fifom 
the  terms  of  the  instrument ;  and  her  power 
of  disposition  must  be  exercised  according  ts 
the  mode  prescribed  in  the  deed  or  will,  under 
which  she  becomes  entttied  to  the  properly. 
That,  therefore,  when  she  has  a  power  of  ap- 
pointment by  unhtf,she  cannot  appoint  by  deed; 
nor,  when  she  is  empowered  to  appoint  bj 
deed,  is  the  giving  a  bcnd^  note,  or  parol  pmm- 
ise,  without  reference  tothe  property,or  making 
a  parol  gift,  such  an  appointment ;  nor  when 
it  is  sai(C  in  the  settlement,  that  afae  is  to  re- 
ceive fitmi  the  trustee  the  income  of  her  prop- 
erty, as  it  may,  from  time  to  ^nie, 
become  due,  can  she,  by  anHeipO'  [  *M1  ] 
fion,  dispose  at  once  of  the  whole 
income.  But  the  decision  of  the  Court  of 
Errors,  in  the  same  case,  does  not  confirm  these 
restrictions,  farther  than  they  are  specified,  in 
express  and  positive  terms,  in  the  deed  of  set- 
tlement^ 

863.  Where  the  husband  is  permitted  by 
the  wife  to  have  the  management  of  her  sepa- 
rate property  secured  to  her  by  marriage  settle- 
ment, to  receive  her  rents,  &c.,  very  strict 
proof  of  his  payment  to  her,  or  for  ber  use,  or 
of  his  having  setded  whh  her,  durms  her  hie, 
is  not  required ;  but  firom  the  confidential  na- 
ture of  the  connection,  the  moet  fiivorable  pre- 
sumptions are  indulged  towards  hint.  &  CX 
3  J.  C.  R.  17. 

864.  And,  it  seems,  that  parol  declarations  of 
the  wife,  as  to  debts  due  to  her,  received  by  the 
husband,  or  the  rents  and  profits  pf  her  real 
estate,  are  admissible  in  fiivor  of^he  husband. 
S.  C  17  J.  R. 548.    OmtrOjSJ.  C. R. 77. 

865.  If  a /me  covert,  having  a  separate  estate 
secured  to  her  by  settlement,  provides  by  wiQ 
for  the  payment  of  her  funeral  expenses,  the 
husband  is  not  to  be  charged  with  them ;  diter, 
if  no  such  provision  had  been  made.  «SL  C.  3 
J.  C.  R.-77. 

866.  Where,  by  a  marrii^  setdement,  the 
whole  real  and  personal  estate  of  (he  wife  is 
secured  to  her  separate  use,  the  husband  is, 
sotwithstandinjf,  bound  to  maintain  his  wife 
and  fiunily  dunng  the  covenure ;  but  the  con- 
sent or  agreement  of  the  wife,  during  cover- 
ture, that  the  expeoset  ahaU  ba  borne  by  htr 
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tepoFBte  estate,  is  valid.    Ibid,    S,  C,  17  J.  R. 
M^    Gm(r«,  5L  C.  IJ.  C.  R,  450. 

^»  The  husband  is  entitled  to  an  allow- 
ince  for  moneys  expended  in  necessary  repa- 
raiiona  of  the  wife's  estate,  and  for  any  specific 
approprialion  of  her  property,  with  her  assent 
aod  direction,  and  for  her  benefit.    Jbid. 

868.  Where  husband  and  wife  agreed  by  pa- 
rol, that  be  should  purchase  a  lot  of  ground  in 
her  Diune,  and  build  a  house  thereon,  and  that 
be  should  be  reimbursed  the  cost  thereof  out  of 
the  proceeds  of  another  house  and  lot  of  which 
she  was  seised  in  her  own  right,  and  which 
should  be  sold  for  that  purpose ;  and,  the  bus- 
bfmd  having  executed  the  agreement  on  his 
part,  the  wife  died,  leaving  children,  to  whom 
the  property  in  both  lots  descended,  before  the 
contract  was  carried  into  execution  on  the  part 
of  tbe  wife;  decreedjihut  the  agreement  should 
be  carried  into  efiect ;  and  tbe  lot  was  ordered 
to  be  w)Id,  and  a  conveyance  to  lie  executed  by 
the  infaot  children,  by  their  guardian  ad  litem ; 
aod  tbeir  father  (the  plaintin)  and  the  master 
was  directed  to  join  in  the  conveyance  to  the 
purchaser;  and  tbe  plaintiff  to  be  reimbursed 
the  ailvances  made  by  him  out  of  the  moneys 
arising  from  tbe  sale.  Jjivingston  v.  Livings- 
toi,aj.C.R.537. 

^)9.  A  husband  and  wife  may  contract,  for 
1  honajide  and  valuable  consideration,  for  a 
transfer  of  property  from  him  to  her.  Ibid. 
But  tbe  conveyance  must  be  for  the  purpose 
ofmakingasuitable  provision  for  her.  Sh^ 
ixrdy.Shtward^  7  J.  CJ.  R.  57. 

^0.  Though  such  conveyance  from  tbe 
bujibafid  to  the  use  of  his  wife  is  presumed,  in 
the  fint  infltance,  to  be  intended  as  an  advance- 
tnent  and  provision  for  her,  yet  that  presump- 
tioD  may  be  rebutted  by  parol  proof.    Bnd, 

•871.  KfttM.  covert  ra^ay  mort- 
[  *2&l  ]    Age  ber  separate  property  for  her 
husband^  debts.   Demcarest  v.  Hvn- 
*o^,3J.C.  R.129. 

c72.  So  she  noay  execute  a  valid  power  to 
sell,  contained  in  the  mortgage,  in  case  of  de- 
fault of  payment,  pursuant  to  the  statute.  Ibid. 

f^  in  a  mortage  by  bu^Mind  and  wife,  of 
the  wife's  separate  property,  she  may,  if  she 
choose,  reserve  the  equity  of  redemption  to  the 
hu^Uand  alone,  who  may  sell  and  dispose  of  it. 

874.  ^femeeopert  may  execute,  by  a  will  in 
fevorof  her  husband,  a  power  given  or  reserv- 
ed to  her,  while  «ofe,  over  her  real  estate. 
Bradjsh  V.  Gtbbt,  3  J.  C.  R.  523. 

87^  As,  where  the  wife,  before  marriage,  en- 
tered hi  to  an  agreement  with  her  intended  hus- 
band, that  she  should  haye  power,  during  tbe 
coverture,  to  dispose  of  ber  real  estate  by  will, 
andahe,ahertbe  marriage,devised  the  whole  of 
her  (Mate  to  her  husband;  this  was  held  to  be 
a  valid  disposition  of  ber  estate  in  equity ;  and 
the  heirs  at  law  of  the  wife  were  decreed  to 
coDvey  the  legal  tide  to  the  devisee.    Ibid. 

Wt>.  A  will  made  by  tL/emt  covcriy  in  execu- 
tion of  a  power  contained  in  an  anfe-nuptial 
coon^ct,  still  retains  all  tlie  properties  of  a  will, 
And  is  revocable  at  tbe  pleasure  of  the  wife. 

8/7.  Though  the  will  does  not  refer  to  the 


on/e-nuptial  contract,  yet  it  is  a  good  execution 
of  the  power,  if  it  can  have  no  operation  with- 
out it.    Ibid. 

.  878.  And  to  enable  a  feme  covert  to  dbpose 
of  her  real  estate  in  equity,  it  is  not  necessary 
that  the  legal  estate  should  be  vested  in  trus- 
tees ;  but  an  agreement  before  marriage,  with 
her  intended  husband,  that  ^le  should  have 
power  to  dispose  of  her  real  estate,  during  co- 
verture, will  enable  her  to  do  so.    Ibid. 

879.  A  husband,  in  regard  to  a  devise  to 
him  by  his  wife,  in  execution  of  a  power,  is 
not  a  volunteer;  the  marriage  is  a  good,  valua- 
ble, and  meritorious  consideration.    Ibid. 

880.  If  there  is  no  provision  in  a  marriage 
settlement  for  the  disposition  of  tbe  wife's  per- 
sonal estate,  in  the  event  of  her  death,  and  iu 
default  of  her  appointment,  and  she  dies  with- 
out making  any  appointment,  the  property 
goes  to  the  husband,  as  survivor,  in  the  same 
manner  as  if  no  settlement  had  been  made. 
Stewart  v.  :^ewart^  7  J.  C.  R.  229. 

D.  Cff  (he  acquisitions  by  ihettnft^ttftermaKriagtm 

881.  Where  land  is  convened  to  husband 
and  wife,  they  do  not  take  as  joint  tenants,  nor 
as  tenants  in  common,  but  both  are  seised  of  an 
entirety ;  neither  can  sell  without  the  consent 
of  the  other,  and  the  survivor  takes  the  whole ; 
this  case  not  being  within  the  provision  of  the 
act  relative  to  joint  tenancies.  (Sess.  9.  c  12.  s. 
6.)  Rogers  v.  Benson,  5  J.  C.  R.  431. 

882.  A  deed  by  husband  and  wife  of  their 

i'oint  estate,  in  trust,  to-pay  all  the  debts  of  the 
lusband,  and  the  residne  to  tbe  use  of  the  wile 
and  her  heirs  in  fee,  is  a  valkl  conveyance, 
being  founded  on  a  valuable  *and 
meritorious  consideration,  and  cat)-  [  *263  ] 
not  be  impeached  by  a  subsequent 
purchaser,  without  notice  of  the  trust    Ibid. 

883.  A  testator,  by  his  will,  dated  September 
25, 1810,  gave  to  his  daughter,  during  her  sepa- 
ration from  W.  C.  her  husband,  one  thousand 
dollars  per  annuiTi,  which  he  charged. on  his 
real  estate.  W.  C.  and  Lis  wife  were  livinff 
separate  when  the  will  was  made,  but  cohabited 
together  in  February,  1815,  (when  the  testator 
made  a  codicil  to  his  will,  only  changing  the 
executor^,)  and  also  at  the  time  of  the  testator^s 
death,  but  separated  immediately  after  his  de- 
cease, and  continued  to  live  separate  until 
within  a  short  time  previous  to  filing  the  bill 
by  W.  C.  and  his  wife,  against  the  executors  of 
the  testator,  for  the  legacv ;  decreed,  that  the 
plaintifi&  were  not  entiUed  to  the  legacv,  as  it 
was  to  be  inferred  that  they  separated  for  the 
sole  purpose  of  entitling  themseltes  to  it,  and 
the  bill  was  dismissed  with  costs.  Cooper  and 
wife  V.  Ransen  and  others,  3  J.  C.  R.  3^. 

884.  Afterwards,  upon  the  same  clause  in  the 
will,  held,  that  a  voluntaiy  separation  of  the 
wife  from  her  husband  would  not  entitie  her 
to  the  annuity,  for  she  could  establish  no  claim 
on  her  own  violation  of  conjugal  duty.  Cooper 
and  wye  v.  Clason  and  others,  &  C.  3  J.  C,  R. 
521. 

885.  On  the  same  clause,  in  the  same  case, 
held,  that  the  legacy  defjending  on  a  separation,* 
which  existed  at  the  time  of  the  execution  of 
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the  will,  betweeD  the  legatee  and  her  husband, 
and  with  a  view  to  that  fact,  the  condition  an- 
nexed was  lawful  and  proper ;  and  the  separa- 
tion having  ceased  when  the  will  took  effect 
by  the  death  of  the  testator,  there  was  an  end 
ofthe  legacy ;  and  a  voluntary  separation  after 
the  death  of  the  testator  would  not  entitle  her 
to  it ;  and  even  if  it  had  been  involuntary,  it 
would  not  have  satisfied  the  terms  ofthe  will 
S.  a  5  J.  C.  R.  459. 

886.  Though  a  deed  from  a  husband  to  his 
wife,  is  void  in  law ;  yet  where  the  conveyance 
from  the  husband  is  tor  the  purpose  of  making 
a  suitable  provision  for  the  wile,  as,  giving  her  a 
deed  for  certain  lands,  parcel  of  his  estate, 
d urine  her  widowhood,  equity  will  lend  its  aid 
to  enforce  the  provi^on  ;  especially,  when  the 
wife  had,  by  an  ante-nuptial  agreement,  re- 
leased all  right  of  dower  to  arise  under  the 
marriage,  on  the  agreement  of  tlie  husband, 
that  she  should  be  endowed  of  all  lands  ac- 
quired by  them  during  the  marriage.  Sli^pard 
V.  Shepard,  7  /.  C.  R.  57.  [See  Idmngston  v. 
LkfingsUm,  2  J.  C.  R.  537.] 

887.  And  where  a  husbEmd  conveyed  land 
to  his  son,  on  his  covenanting  to  pay  an  annu- 
ity to  his  mother  during  her  widowhood,  a  re- 
lease ofthe  covenant  by  the  son  to  his  father  is 
fraudulent  and  void  as  against  the  wife,  who 
may,  afler  the  death  of  her  husband,  maintain 
an  action  against  the  son  on  tlie  covenant  so 
made  for  her  benefit    Jbid, 

[  *d64  ]    *£.  Dower;  UOe  of  ikt  widow;  of 
what  Umda,  and  how  endowed ;  rem' 
edy;  election;  bar* 

888.  A  widow  of  a  mortgagor  being  entitled 
at  law  to  dower,  subject  to  the  mortgage ;  held, 
that  she  was  entitled  to  the  use  of  one  third  of 
the  surplus  proceeds  of  the  sale  of  the  mort- 
gaged premises,  remaining  in  Court  after  satis- 
fying the  mortgage  debt,  as  her  equitable  dow- 
er ;  and  having  answered  and  submitted  to  a 
decree,  her  cods  were  ordered  to  be  paid  out 
of  the  other  two  thirds.  Tabek  v.  Tahele^  1  J. 
C.  R.  45. 

889.  Where  a  testator  gave  to  his  wife  500 
dollars,  ^  to  be  left  in  the  hands  of  his  execu- 
tors to  be  paid  to  her,  for  her  support,  at  any 
time,  or  at  all  times,  as  her  neeu  might  re- 
quire," and  also,  gave  her  what  household 
goods  she  needed ;  and  after  bequeathing  pe- 
cuniary leeacies  to  her  grandchildren,  directed 
his  farm,  &c.,  to  be  sold  by  his  executors,  who 
0old  it  for  6000  dollars ;  and  the  wife,  after  the 
death  of  the  testator,  accepted  the  legacy, 
which  was  paid  to  her  out  of  the  proceeds  of 
the  farm ;  decreed,  that  the  legacy  was  not,  ac- 
cording to  the  fiiir  construction  of  the  will, 
given  m  lieu  or  bar  of  dower,  but  as  a  mere 
pecuniary  bequest;  that  the  acceptance  ofthe 
legacy  by  the  wife  did  not  affect  her  right  of 
dower;  and  that  the  purchaser  of  the  farm 
took  it  subject  to  that  right.  AdsH  v.  MsO,  2 
J.  C.  R.  448. 

890.  Where  a  legacy  to  the  wife  is  not  de- 
clared, in  express  terms,  to  be  in  lieu  of  dower, 
it  will  not  be  so  intended,  unless  such  inten- 
tion can  be  deduced,  by  clear  and  manifest 
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implication,  from  the  provisions  ofthe  will,  so 
that  the  claim  of  dower  would  be  inconsistent 
with  the  will,  or  repugnant  to  the  dispositions 
made  by  the  testator ;  it  must,  in  fact,  if  admit- 
ted, disturb  and  defeat  the  wilL    IbuL 

891.  Where  a  testator,  possessed  of  real  and 
personal  estate,  devised  to  his  wife  his  house- 
hold furniture,  6&c.,  and  **  a  comfortable  sup- 
port and  maintenance  out  of  his  estate,  to  be, 
from  time  to  time,  rendered  and  paid  to  her  by 
his  executors,"  &c.;  heldy  that  though  the 
charge  of  a  comfortable  support  and  mainte- 
nance might  fall  upon  the  reid  as  well  as  the 
personal  estate,  yet,  there  being  no  express 
declaration  of  the  testator  on  the  subject,  nor 
any  thing  inconsistent  in  the  two  claims,  it  did 
not  affect  the  widow's  right  of  dower,  and  she 
was  not,  therefore,  to  be  put  to  her  election. 
Smith  V.  Kniskem,  4  J.  C.  R.  9. 

892.  On  a  bill  for  dower,  the  widow  is  enti- 
tled to  the  value  of  the  mesne  profits^  arising 
from  the  use  ofthe  undivided  thira  ofthe  prem- 
ises of  which  her  husband  died  seised,  from 
the  death  of  her  husband,  exclusive  ofthe  im- 
provements since  made  thereon.  Hazen  v. 
Thm-ber,  4  J.  C.  R.  604.  [And  see  Swaim  v. 
Ferine,  5  J.  C.  R.  482.] 

893.  And  where  there  were  several  heirs 
and  terretenants,  the  amount  was  directed  to 
be  assessed  upon  them  respectively,  according 
to  the  time  of  their  enjoyment  ofthe  premises. 
Ibid, 

894.  But  as  the  widow  had  never  demanded 
her  dower,  and  there  *was  no  oppo- 
sition or  vexadon  on  the  part  of  the     [  *265  ] 
defendants,  she  was  denied  costs. 

mi    S,  P.  Hole  V.  JamM,  6  J.  C.  R.  258. 

895.  Chancery  follows  the  doctrine  of  the 
Courts  of  law,  that  a  mortgagor  in  possession 
of  land  mortgaged  in  fee,  before  foreclosure, 
has,  in  regard,  to  all  the  rest  of  the  world,  ex- 
cept the  mortgagee,  the  legal  seian ;  and,  in 
case  of  his  deam,  while  in  possession,  and  be- 
fore foreclosure,  his  widow  is  entitled  to  dower 
in  the  land  mortgaged,  and  of  which  she  can- 
not be  deprived  by  a  purchaser  of  the  equity 
of  redemption  of  her  husband  ;  and,  there- 
fore, she  will  be  allowed  her  dower  out  of  the 
proceeds  of  the  sale  of  the  mortgaged  prem- 
ises. Titus  v.  MOson,  5  J.  C.  R,  452.  &  P. 
Tabele  v.  Tahde,  1  J.  C.  R.  45.      -^ 

896.  As,  where  the  vnfe  of  a  mortgagor  joined 
in  a  mortgage  in  fee,  and  the  mortgagor,  after- 
wards, executed  a  second  mortgage,  in  which 
she  did  not  join,  and  there  was  a  decree  for  a  sale, 
on  a  bill  filed  by  the  first  mortgagee,  but  bef<)re 
the  sale,  the  mortgagor  died  ;  decreed,  that  tlie 
widow  was  entitled  to  her  dower  out  of  the 
surplus  of  the  proceeds  remaining  after  the 
first  mortgage  debt  was  satisfied.    Ibid, 

897.  A  release  by  the  husband  of  his  equity 
of  redemption  in  lands  mortgaged,  not  exe- 
cuted by  the  wife,  though  she  joined  in  the 
mortgage,  is  no  bar  to  her  claim  of  dower  in 
the  equity  of  redemption,  or  remaining  in- 
terest of  the  husband  in  the  land,  after  satis- 
faction of  the  mortgage.  Sioaine  v.  Ferine,  5 
J.  C.  R.  482. 

898.  She  is,  however,  bound  to  contribute 
ratably  to  the  redemption  ofthe  mortgage.  Ibid, 
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699.  Where  the  heir  has  redeemed  the 
land,  by  paying  off  the  mortgage,  and  the 
widow  fiJes  her  bill  a^nst  him  for  dower,  the 
mode  in  which  she  is  to  contribute,  is,  by 
paying,  during  life,  to  the  heir,  the  one  third 
of  the  interest  on  the  amount  paid  by  him,  to 
be  computed  from  the  time  of  such  payment, 
or  the  value  of  such  an  annuity,  according  to 
the  circumstances  of  the  case,  to  be  computed 
by  the  master.    Ihid, 

900.  Afler  the  death  of  a  testator,  who  had, 
in  hts  lite-time,  purchased  land,  and  given  a 
bond  and  mortgage  for  the  purchase  money, 
hi8  widow,  who  was  solo  executrix,  and  etn- 
powered  to  sell  the  estate  to  pay  debts,  &c., 
conveyed  the  estate  to  S.  M.,  who  gave  his 
ix>Dd  and  mortgage  for  the  same  sum,  which 
were  accepted  uy  the  first  mortgagee,  in  lieu 
of  tbe  testator's  bond  and  mortgage,  which 
were  thereupon  given  up  and  cancelled ;  dt- 
mtdf  that  the  widow,  in  tier  account,  as  exec- 
utrij[,  with  the  heirs,  was  not  to  be  allowed 
tbe  estimate  of  tbe  value  of  the  dower  in 
tbe  bud,  as  tbe  heird  derived  no  benefit 
fiDm  the  sale.  EverUon  v.  Tapptru  5  J.  C. 
R.497. 

901.  Where  a  widow  and  executrix  was 
em[)Owered  to  sell  tbe  real  estate  of  the  testa- 
tor, &C.,  and  to  release  her  dower  on  such 
ai)^,and  to  retain  the  value  thereof  out  of  the 
proceeds;  decreedj  that  tlie  dower  was  to  be 
computed  according  to  the  value  of  the  prop- 
erty at  the  time  of  the  death  of  her  husband. 
ML 

902.  An  executrix  suffered  land  of  which 
tbe  testator  died  seised,  subject  to  a  mortgage, 
lobe  sold  under  the  mortgage,  and  became  the 

purchaser  thereof;  decretdj  that  she 
[  *266  ]    was  liable  to  account  to  the  **heirs 

for  the  proceeds  of  the  sale ;  but  as 
widow  of  the  testator,  she  was  emitled  to  her 
dower  out  of  the  proceeds,  subject  to  her 
ratable  contribution  towards  the  cxtinguiah- 
QteoT  of  the  mortgage  debt.    Ibid. 

903.  Though  a  widow's  remedy  for  dower 
is,  prima  facity  in  a  Court  of  law,  yet  when  the 
title  is  admitted,  and  impediments  are  thrown 
in  the  way  of  her  proceeding  at  law.  Chancery 
will  sustain  a  bill  filed  by  her  for  dower. 
Sitainc  V.  Paint,  5  J.  C.  R.  482. 

004.  An  ante-nuptial  agrecnien*  that  the  in- 
tended wife  shall  exclusively  enjoy  property 
held  by  her  as  widow  and  administratnx  of 
her  fonner  husband,  and  which  is  not  ex- 
pn^d  to  be  in  lieu  of  dower,  is  no  bor  to  her 
claim  for  dower  io  the  estate  of  her  second 
husband.    Ibid. 

905.  A  oimveyance  of  land  by  the  husband, 
^iirini;  the  coverture,  in  trust  for  his  wife,  to 
^'hom  the  trustee  afterwards  conveyed  it,  but 
which  was  not  intended  or  accepted  in  lieu  of 
dowrr,  is  no  bar  to  her  claim  of  dower,  aAer 
1*19  death.    Ibid. 

906.  A  deed  (riven  by  the  husband,  just  be- 
fore his  second  marriage,  to  his  daughter, 
without  any  consideration,  and  kept  secret 
until  afler  tbe  marriage,  is  fraudulent  and 
^^id,  at  against  the  wife's  claim  of  dower. 
Ibid, 

907.  B  HtmSf  that  the  statute  of  limitations 


(Sess.  24.  c.  188.)  does  not  apply  to  the  action 
of  dower,  as,  by  the  statute  relative  to  dower, 
(Seas.  10.  c.  1G8.)  the  widow  may,  at  any 
time  during  her  life,  demand  her  dower, 
and  the  tenant  of  the  freehold  has  the  means 
of  coercing  an  assignment  of  dower.  Jones  v. 
Potrc(/,  6  J.  C.R,  194. 

908.  Where  land  is  aliened  by  the  huslmnd, 
the  widow's  dower  is  to  l)e  taken  according  to 
the  value  of  the  land,  at  the  time  of  alienation. 
HaU  V.  James,  6  X.  C.  R.  258. 

909.  If  the  husband  mortgoges  the  land, 
but  continues  in  possession,  and  afterwards 
releases  the  equity  of  redemption  to  the  mort- 
gagee, the  time  of  the  release  of  the  equity  of 
reoemption  is  to  be  decme<l  the  time  of  aliena- 
tion, at  which  the  value  of  the  land  is  to  l)e 
taken,  and  which  is  to  be  estimated  without 
regard  to  the  subsequent  improvements  made 
by  the  purchaser.    Ibid, 

910.  If  tbe  husband  dies  seised,  the  widow 
takes  her  dower,  at  the  value  at  the  time  it  is 
assigned  to  her  by  tiie  heir.    Ibid, 

911.  Whether  the  widow  is  entitled  to  the 
advantage  of  an  increase  of  value  arising  from 
extrinsic  causes,  as  a  discovery  of  a  mine,  &c.? 
Qurere.    Ibid. 

912.  Where  it  is  agreed,  between  the  widow 
and  the  tenant,  that  he  shall  allow  her  a  yearly 
sum,  instead  of  having  the  dower  assigned  to 
her,  according  to  law,  the  interest  of  one  third 
of  the  value  of  the  premises  is  the  proper 
measure  of  the  annuity ;  but  where  the  bouse 
and  buildings  on  the  land  constituted  the  chief 
value  of  the  premises,  one  percent,  was  allow- 
ed, as  a  compensation  to  the  tenant,  on  ac- 
count of  the  necessary  repairs,  and  the  risk  of 
loss. by  fire.    Ibid. 

F.  AdidUry;  divorce;  alinumy, 

913.  Where  a  bill  for  a  divorce,  on  the 
ground  of  adultery,  is  taken  pro  confessoy  or 
the  defendant  in  his  answer  ad- 
mits the  adultery  ^charged,  and  a  [  *5267  ] 
^reference  is  made  to  a  master,  un- 
der the  third  section  of  the  act  concerning 
divorces,  (Sess.  36.  c.  102.  2  N.  R.  L.  197, 
198.)  to  take  the  proof  of  the  adultery,  and  to 
report  thereon,  &c, ;  by  the  proof  to  be  takea 
by  the  master,  is  meant  legal  proof  generally ; 
and  he  may,  therefore,  receive  proof  of  the 
confession  of  the  defendant,  which  must,  how* 
ever,  be  connected  with  and  supported  by 
other  proofs,  before  the  Court  will  decree  & 
divorce  a  vinculo  nuxirimoniL  Beits  v.  Bctts^ 
IJ.  C.  R.  197. 

914.  But  by  the  Slst  rule  of  the  Court  of 
Chancery,  June,  1806,  evidence  of  the  confes- 
sions of  the  defendant  is  not  admissible  at  all, 
on  a  feigned  issue,  awarded  to  try  the  fiict  of 
adultery.    Ibid. 

915.  But  whether  that  rule  does  not  go  toe 
far  in  rejecting  this  species  of  proof  alto- 
gether ?     Qwere.    Ibid. 

916.  To  give  the  Court  jurisdiction  to  de- 
cree a  divorce  a  vinctdo  nuUrimonii  on  the 
ground  of  adultery,  when  the  marriage  was 
solemnized  abroad,  it  must  clearly  and  dis* 
tinctly  appear  from  the  bill,  that  lioth  paities 
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were  inbahitants  of  this  state,  at  the  time  the 
achiltery  was  committed.  ^IRz  v.  Mix.  1  J. 
C.  R,  204. 

917.  To  maintain  a  bill  for  a  divorce,  the 
plaiDtiflfmust  be  an  actual  and  bona  fide  in- 
habitant of  the  state,  at  the  time  of  the  adul- 
tery committed,  and  at  the  time  of  exhibiting 
the  bill.  Williamsim  v.  Parisitru  1  J.  C.  R. 
389. 

918.  Where  the  plaintiff,  a  native  of  Scot- 
landy  married  a  wife  in  JVeto-Yorkj  in  1780, 
and  left  her  in  1784,  and  ivent  to  the  ffest 
hidits^ond  continually  resided  abroad, (except- 
ing only  a  short  visit  to  ^eW'York  in  171iK2,) 

.until  the  time  of  filing  (he  bill  for  a  divorce, 
in  1813,  a  fieriod  of  28  years ;  hfldj  that  he  was 
not  an  inhabitant  of  the  state,  withhi  the  words 
or  intent  of  the  act.    Ibid, 

919.  Though  the  adultery  is  fully  ascer- 
tained, a  decree  of  divorce  a  vinculo  mairi- 
ntonii  is  not  granted  of  course  in  all  cases. 
miliamsan  v.  JflUiatMon,  IJ.  C.  R.  488. 

920.  It  will  not  be  decreed  on  the  consent 
of  the  parties.    Ihid, 

921.  If  the  husband,  subsequently  to  the 
adultery  of  his  wife,  cohaliits  with  her,  with 
knowledge  of  her  guilt,  it  is  a  remission  of 
the  offence,  and  a  bar  to  a  divorce.    Ibid, 

922.  La|>se  of  time,  also,  or  long  acquies- 
cence of  the  husband,  without  any  disability 
oti  his  port  to  sue,  will  be  a  bar  to  a  prosecu- 
tion for  a  divorce.    Ibid, 

923.  Aa,  where  a  husbaud  having  been  ab- 
sent from  his  wife  eight  years,  in  a  foreign 
country,  and  she  supposing  him  to  be  dead, 
married  another  pei-son ;  and  the  first  hus- 
band aflerwards  returned,  and  finding  his 
wife  cohabiting  with  a  second  husband,  with- 
out taking  any  steps  to  obtain  a  divorce,  went 
abroad  asain,  and  continued  absent  twenty 
veafs,  and  then  returned  a^in^  and  filed  a 
bill  for  a  divorce  against  his  wife,  who  was 
living  with  her  second  husband,  by  whom  she 
bad  several  children ;  the  Court,  though  the 
counsel  of  both  parties  consented  to  a  decree, 
distrzifised  the  bill  with  costs.    Ibid, 

924.  Pending  a  Itill  by  a  wife  for  a  divorce, 
to  which  the  defendant  had  demurred,  and 
before  a  hearing  on  the  demurrer,  on  the  pe- 
tition of  the  plaintifi^  setting  forth  that  she 
was  abandoned  by  the  defendont,  and  wholly 

destitute  of  the  means  of  support, 
[  *5268  ]    and  for  carrying  on  the  ^^suit,  the 

Court,  under  (he  circumstances  of 
the  caee,  ordered  an  aUowanct  of  thirty  dollars^ 
to  be  paid  by  thi  defendant  to  the  plaintiff, 
monthly,  or  to  tlie  register,  for  her  use,  until 
the  ftiftlier  order  of  the  Court  Mx  v.  .^tr, 
1  J  C.  R.  108. 

925.  Where  a  wife  had  filed  a  bill  against 
her  husband  for  alimomf^  &c.,  and  it  appeared 
that  he  had  abandoned  her,  witliout  any  sup- 
port, and  threatened  to  leave  the  state,  the 
Court,  on  petition  of  the  wife,  granted  a  writ 
of  ne  treat  repMica  against  him.  DenUm  v. 
Denton,  1  J.  C.  R.  364. 

'  920L  Pending  a  bill  of  divorce  by  a  wife 
against  her  husband,  and  before  answer,  the 
Court  will  allow  a  monthly  sum  to  the  wife, 
flf  alimany.  and  alao  a  sum  to  be  paid  to  her, 
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by  her  husband,  towards  defraying  the  ex- 
penses of  the  suit.    Ibid, 

927.  On  a  bill  by  the  wife  against  the  hus- 
band for  a  divorce  a  mensa  el  tkoro,  on  the 
ground  of  cruel  usage,  and  for  mfuntenance, 
the  Court,  under  the  circumstances  of  the 
case,  having  a  due  regard  to  the  age  and  ex- 
peottitiqns  of  the  parties,  decreed  a  divorce  for 

Jwe  years ;  that  the  plaintiff,  in  the  mean  time, 
should  have  the  custody  and  care  of  the  child,  a 
daughter ;  and  tliat  the  defendant  shonld  |Miy 
100  dollars  a  year,  in  half-yearly  payments,  th^ 
one  half  for  the  maintenance  of  the  nioiiier, 
and  tlie  otlier  tor  that  of  tlie  child ;  it  appear- 
ing from  the  master's  report,  that  the  de- 
fendant was  worth  about  3500  dollars,  the 
annual  income  of  which  was  about  IGO 
dollars;  and  the  defendant  was  directed  to 
pay  the  costs  of  the  su JL  Bedell  v.  Btddt,  1 
J.C.R.604, 

928.  Licentious  conduct  and  misbehavior 
of  the  wife  before  the  alleged .  acts  of  ill  treat- 
ment or  cruel  usage  by  her  husband,  will 
destroy  her  claim  for  alimony  or  maintenance. 
Und. 

929.  The  12th  section  of  the  act  concern- 
ing divorces,  (Sess.  36.  c.  102.)  relative  to 
security  for  costs  to  be  given  by  the  plainiifi^ 
does  not  apply  where  a  bill  is  filed  on  the 
ground  of  adultery,  though  the  bill  contains  a 
distinct  charge  of  cruel  and  inhuman  treat- 
ment.   Pomeroy  v.  Pomeroy,  1  J.  C.  R.  606. 

930.  //  seems,  that  the  charges  of  adultery 
and  of  cmel  treatment,  connot  both  be  cou- 
tained  in  the  same  bill.    Ibid. 

931.  Tliough  the  absence  of  five  years  of 
one  of  the  married  parties  from  the  Biate,  may 
exempt  the  other,  who  marries  again,  firom 
the  penal  consequences  of  bigamy,  under  (he 
provision  of  the  act,  (1  N.  R.  L.  113.)  yet  the 
second  marriage  is  null  and  void ;  for  nothing 
but  the  deatli  of  one  of  the  parties,  or  the  ju- 
dicial decree  of  a  competf^t  Court,  can  dis- 
solve the  marriage  tie.  niUiamson  \,Parisien^ 
1  J.  C.  R.  389. 

932.  On  a  bill  for  a  divorce,  a  feigned  issne 
to  try  the  truth  of  the  charge  of  adultery,  will 
not  be  awarded,  unless  the  adultery  is  Fpe- 
cifically  chared,  and  with  that  degree  of  cer- 
tainty OS  to  tune,  place,  &c.,  as  may  enable 
the  defendont  to  meet  the  &ct  at  the  trial 
Codd  v.  Codd,  2  J.  C.  R.  224. 

933.  Pending  proceedings  flir  a  divorce,  the 
Court,  under  the  circumstances  of  the  case, 
ordered,  that  the  wife  should  have  the  ex- 
clusive custody,  care  and  direction  of  the 
children;  and  that  the  husband 
**8hould  not  be  permitted  to  visit  [  *269  ] 
them,  except  under  the  direction 

of  a  master.    Ibid, 

934.  Where  a  bill  was  filed  by  a  wife  against 
her  husband,  charging  him  with  ill  usage,  and 
neglect  to  provide  for  her  support,  and  thot  be 
was  endeavoring  to  get  possession  of  a  legacy 
lefl  her  by  her  father,  the  Court,  under  the 
10th  section  of  the  act,  (Sess.  36.  e.  102.)  or- 
dered the  legacy  to  be  paid  into  Court,  and  the 
money  to  be  put  out  at  interest  by  the  register, 
in  her  name,  and  the  interest  to  be  paid  to  her 
separate  order,  from  time  to  time*  dc«.«  imtii 
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the  further  order  of  the  Coun.    Thirrd  v.  7\ir- 
riA  2  J.  C.  R.  391. 

9S5.  Od  a  bill  by  a  husband  for  a  divorce, 
the  wife  will  not  be  allowed  alimony,  nor  will 
the  Court,  oo  her  petition,  order  the  husband 
to  advance  money  to  enable  her  to  defend  the 
suit,  until  she  baa,  by  her  answer,  disclosed 
the  nature  of  her  defence.  Lewis  v.  LewUf  3 
J.  C.  R  519.  ««• 

936.  Where  a  divorce,  a  mensa  d  fkaroy  for 
cruel  and  inhuman  treatment  of  the  wife  by 
the  husband,  is  decreed,  the  separation  will  w 
made  perpetual,  with  a  pramso,  that  the  parties 
tnay,  at  any  time,  bv  their  mutual  and  volun- 
tan'  act,  apply  to  the  Court  for  leave  to  be 
discharged  from  the  decree.  Bcarrere  v.  Bttr- 
nn,  4  J.  C.  R.  187. 

937.  The  wife,  under  the  circumstances  of 
tliat  case,  was  allowed  to  retain  the  custody  of 
«u  iofant  son,  subject  to  the  future  order  and 
ihrection  of  die  Court ;  and  the  husband  was 
directed  to  pay  a  certain  sum  for  the  support 
of  his  wife  and  child,  and  the  costs  of  the  suiL 

938.  A  husband  cannot  file  a  bill  for  a  di- 
Torce  a  maaa  et  thorOf  on  the  ground  of  cruelty, 
desertion,  or  improper  conduct  of  his  wife. 
Van  FeMen  v.  Van  Fegfdmy  4  J.  C.  ,R.  501. 

939.  So  that,  if  in  an  answer  to  a  bill  filed 
by  the  wife  against  the  husband,  for  a  divorce, 
under  the  statute,  on  the  ground  of  cruel  treat- 
ment, the  husbaed  denies  the  charge,  and  sets 
up  acts  of  cruel  and  abusive  treatment  on  the 
pirt  of  the  wife,  and  asks  for  a  divorce,  the 
bili  will  be  dismissed.    Ibid, 

940.  The  Court  will  not  take  notice  of  any 
consent  or  agreement  of  the  parties  to  a  divorce 
a  mima  ei  Uiaro*    Ibid, 

IMJ.  On  a  bill  by  a  wife  for  a  divorce  a  vtn- 
ruk  matriuwmi,  a  decree  of  divorce  having 
bi^n  pronounced,  the  master  reported  the 
value  of  the  husband's  real  estate  to  be  3750 
d'^llars,  and  his  personal  estate  900  dollars^  and 
the  ^'bole  annua)  value  to  be  325  doHara ;  and 
tilt'  Court  allowed  the  plaintiff  100  dollars  ptr 
ornum,  for  her  aUnumy^  payable  half-yearly. 
Miner  f .  .wafer,  6  J.  C.  R.  91. 

912L  The  general  rule,  in  such  cases,  seems 
to  lie  to  allow  the  wife  tunt  Viirdy  or  at  least  ont 
fo^nikf  of  the  annual  income  of  the  husband's 
Tn\  estate ;  but  it  is  in  the  power  and  discre- 
tion of  the  Court  to  vary  the  allowance,  from 
time  to  time,  according  to  the  circumstances 
of  the  parties.    Und. 

!M3.  It  jeaiw,  that  in  a  bill  fbr  a  divorce,  on 
the  ground  of  adultery,  it  is  sufficient  to  charge, 
that  the  offence  was  committed  with  one  or 
more  persons  unknown  to  the  plaintiff.  Ger- 
9ond  V.  Germondj  6  J.  C.  R.  347. 

944  But  where,  on  ^  feigned  is-- 
[*270]  fiie,dii«ctedbytheCourt,totry*the 
&ct,  the  aUegation  on  which  the 
Me  was  taken  was,  ^  that  the  defendant  had 
committed  aduhery  with  one  W.  C.  F.,  on  or 
about  the  1st  day  of  jJ^priZ,  1816»  in  Rensselaer 
c^Hmty,"  the  evidence  must  be  confined  to  the 
specific  charge  put  in  issue ;  and  the  plaintiff 
cannot  give  evidence  of  adultery  committed 
with  any  other  peraon  than  the  one  named, 
although  the  charges  in  the  bill  are  general. 


''that  the  defendant  committed  adultery,  at 
divers  times,  with  W.  C.  F.  and  others,  to  the 
plaintiff  unknown."    Bnd. 

945.  And  where  evidence  was  given,  at  the 
trial,  of  adultery  committed  by  the  defendant, 
with  other  persons,  besides  W.  C.  F.,  the  ver- 
dict was  set  aside,  and  a  new  trial  awarded, 
with  leave  to  the  plaintiff  to  amend  tho 
feigned  issue.     Jbid, 

G.    SupplieamL 

946.  Whether  Chancery  jptnt  a  writ  of 
syppilieamiy  to  protect  a  wife  from  violence 
threatened  to  her  by  her  husband,  by  compel- 
ling him  to  give  sureties  to  keep  the  peace  ?* 
Quflre.    Codd  v.  Codd,  2  J.  C.  R.  141. 

947.  A  writ  ofsupplicamt  will  not  be  granted 
where  the  tntnaces,  o&c.  sworn  to,  were  uttered 
eight  years  before  the  application  for  the  writ, 
during  which  interval,  tne  husband  was  absent 
fh>m  the  state,  and  had  lately  returned.    Ibid* 


XXXII.  VsrFM/T. 

A.  Of  the  ineapaciiu  of  tfifanis, 

B.  Of  the  ads  of  iv^ants ;  tohenvcidorvoidabU. 

C.  How  far  hound  in  equity^  and  how  favored, 

D.  Ward  of  fht  Cwai, 


A*  Of  the  incapacity  of  i/^anls. 

948.  An  infant  must  appear  in  Chancery,  in 
all  cases,  by  his  guardian  or  next  fi'iend* 
Bradwea  v.  fFeeks,  IJ.  C.  R.  325. 

949.  Where  a  suit  is  instituted  in  behalf  of 
an  infhnt,  by  his  prochein  amy,  the  Court,  on  a 
suggestion  of  its  being  improperly  instituted, 
will  refer  it  to  a  master,  to  mquire  into  the  cir- 
cumstances, and  report  whether  the  suit  is  for 
the  benefit  of  the  infant  Garr  v.  DrakSj 
2J.C.R.542. 

^B.  Of  ihe  acts  of  an  infant;  when    [*271] 

void  or  wridahle. 

950.  Where  a  man  was  married  to  an  infant 
under  twelve  years  of  age,  and  she  immedi- 
ately declared  ner  ignorance  of  the  nature  and 
consequence  of  the  marriage,  and  her  dissent  to 
it;  on  a  bill  filed  by  her  next  friend,  the  Court 
ordered  her  to  be  placed  under  its  protection, 
as  a  ward  of  the  Cfourt,  and  forbade  all  inter- 
course or  correspondence  with  her  by  the  de- 
fendant, under  pain  of  contempt  .^inarv. 
Roff,  3  jr.  C.  R.  49. 

C.  How  far  hound  in  eqirity  ;  and  how  finored, 

961.  The  acts  of  lin  ifffantj  done  even  with 
the  consent  of  his  guardian,  will  be  relieved 
if  they  are  prejudicial  to  the  in&nt 
V.  Cruger^  on  appeal.  7  J.  R.  557. 
There  can  be  no  valid  decree  against 
an  infant  by  default,  nor  on  his  answer  by  hia 
guardian ;  but  ihe  plaintiff  must  prove  his  de<i 
mand  in  Court,  or  before  a  master,  and  the 
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infant  will  hare  a  day  in  Court,  after  be  comes 
of  age,  to  nhow  error  in  tho  decree.  MUla  v. 
Dennis,  3  J.  C.  R.  367. 

953.  But  if,  instead  of  a  mere  foreclosure  of 
a  mortgage  against  an  in&nt  heir  of  a  mortga- 
gor,  there  is  a  decree  for  the  sale  of  the  mort- 
id  premises,  the  decree  will  bind  the  infant 


954.  And  it  is  the  practice  of  Chancery  here, 
to  direct  a  sale  in  all  cases,  as  most  beneficial 
to  the  parties.     JbicL 

955.  But  before  a  decree  of  sale,  there  must 
be  a  special  report  of  the  master,  as  to  the 
proof  of  the  debt  before  him,  of  the  amount 
due,  and  of  what  part,  if  less  than  the  whole, 
of  the  mortgaged  premises,  a  sale  will  be  suffi- 
cient to  raise  the  amount  of  the  debt,  and  at 
the  same  time  be  most  beneficial  to  the  infant. 
Und. 

956.  Chancery  may  change  the  estate  of  an 
infant  from  real  to  personal,  and  from  personal 
to  real,  whenever  it  is  deemed  most  beneficial 
to  him.    Ibid, 

957.  When  an  infant  is  brought  up  on  habeoB 
cormis,  the  Court  will  inquire  whether  he  is 
under  any  illegal  restraint ;  and  if  he  is,  will 
set  him  at  liberty ;  but  if  there  is  no  improper 
restraint,  the  Court  will  not,  in  this  summary 
wa^,  decide  upon  the  right  of  guardianship,  or 
dehver  over  the  infant  to  the  custody  of 
another.  Matterof}folUtonecrqftyAJ.C.R.BO. 

958.  If  the  infant  is  competent  to  form  a 
judgment  and  declare  his  election,  the  Court, 
afler  examination,  will  allow  him  to  so  where 
he  pleases ;  otherwise,  the  Court  willexercise 
its  judgment  for  him.    Pnd, 

959.  Where  a  deed  was  ordered  to  be  can- 
celled as  fraudulent  and  void,  on  a  bill  for  that 
purpose,  filed  against  the  representatives  of  a 
grantee,  and  a  perpetual  injunction  granted 
against  using  the  deed  or  exemplification  of  it 
in  evidence,  the  decree  was  declared  binding  on 
such  of  the  defendants  as  were  infants,  unkss, 
within  six  months  afler  coming  of  age,  they 

should  show  cause  to  the  contrary, 
[  *2^7^  ]    on  being  ♦served  with  process  for 

that  puipose.  BushneU  v.  Hatford, 
4  J.  C.  R.  301. 

960.  Where  a  conveyance  is  directed  to  be 
made  by  infants,  in  performance  of  an  agree- 
ment made  by  their  ancestor,  who  had  stipu- 
lated to  ffive  a  deed  with  full  covenants  to  the 
vendee,  me  Court  will  not  order  the  infiints  to 
enter  into  personal  covenants,  but  only  to  re- 
lease and  convey  all  the  title  whereof  their 
ancestor  died  seised.  Matter  of  EUiaouy  5  J. 
C.  R.  261. 

961.  In  such  a  case,  the  principal  of  the 
purchase  money  was  ordered  to  be  retained, 
Bubject  to  the  nirther  order  of  the  Court,  or 
until  the  infants  came  of  age,  to  provide  an  in- 
demnity to  the  purchaser,  in  case  the  title 
should,  in  the  mean  time,  fiiil.    Rid, 

962.  Chancery  wiU  not  sustain  a  suit  by  an 
infant,  for  the  interest  due  on  a  legacy,  directed 
by  the  will  of  the  testator  to  be  applied  to  her 
education,  when  the  amount  is  less  than  Jifty 
dollars,  and  the  party  may  sue  the  executor  in 
a  Court  of  Common  Pleas.  FulUrUm  v.  Jack- 
Bon,  5  J.  C.  R.  276. 
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963.  R  seems,  that  a  female  ward  of  Chan- 
cery is  not,  of  course,  discharged  from  its  pro- 
tection, by  marriage,  without  an  order  of  the 
Court  for  that  purpose.  Matter  of  ffhitaktr, 
4  J.  C.  R.  378. 


XXXIII.  mjuyrcno^r. 

A.  hi  what  eases  granted,  and  against  whom, 

B.  7\>  stay  waste,  or  trespass, 

C.  To  stay  proceedings  at  law, 

D.  Imtmctionfor  otho"  purposes, 

E.  Jrhen  dissolved,  continued  or  renewed, 

F.  fVhen  made  perpetuaL 


A.  In  wluU  cases  granted,  and  against  tofcom. 

964.  The  granting  and  continuing  of  injunc- 
tions rests  in  the  discretion  of  the  Court,  to  be 
governed  by  the  nature  and  circumstances  of 
the  case,    tloherts  v.  Anderson,  2  J.  C.  R.  202. 

965.  An  injunction  will  always  be  granted 
to  secure  the  enjoyment  of  a  statute  privilege^ 
of  which  the  party  is  in  the  actual  possession, 
unless  the  right  be  doubtful.  lAmngston  v. 
Van  Ingen,  oh  appeal,  9  J.  R.  507.  [See  D. 
post.] 

966.  As,  %vhere  an  exclusive  right  to  navi- 
gate the  waters  of  this  state  with  steam^boatswia 
granted  by  the  legislature,  the  act  being  decided 
by  the  Court,  on  appeal,  to  be  con- 
stitutional, and  the  right,  *there-  [*273] 
fore,  not  doubtful,  a  perpetual  in- 
junction was  awarded  to  restrain  boats,  used 
m  violation  of  the  plaintiffs'  right,  from  navi- 
gating the  waters  of  the  state,  although  by 
another  statute,  boats  so  used  in  opposition  to 
the  plaintiffs*  right  were  declared  to  be  for- 
feited to  them,  and  they  had  brought  an' action 
of  detinue,  to  recover  the  boat  so  forfeited. 
Ibid. 

967.  Where  a  party  is  in  the  actual  posses- 
sion of  an  exclusive  privilege,  under  color 
and  claim  of  title,  an  injuncuon  will  not  be 
ffranted  to  restrain  him  from  the  exercise  of 
his  privilege,  or  the  use  of  the  means  provided 
by  law  for  its  protection,  especially  in  favor  of 
a  party  v^ho  sets  up  no  particular  right  of  his 
own,  but  merely  denies  the  privilege  of  the 
other  party.  iMnsing,  v.  7ne  NMh  Bmet 
Steam-boat  Company,  7  J.  C.  R.  162. 

968.  A  creditor  at  large,  or  before  judgment, 
is  not  entitled  to  the  interference  of  the  Court, 
by  injunction,  to  prevent  the  debtor  from  dis- 
posing of  his  property  in  fraud  of  such  cred- 
itor.    fFjggins  V.  Armstrong,  2  J.  C.  R.  144. 

969.  Chancery  has  a  concurrent  jurisdic- 
tion with  Coiu-ts  of  law,  in  case  of  a  private 
nuisance,  by  obstructing  an  ancient  water 
course ;  and  may  issue  an  injunction  to  pre- 
vent the  interruption,  though  the  plaintiff  has 
not  established  his  title  at  law.  Gardner  v. 
Trustees  of  Mtoburgh,  2  J.  C.  R.  162.  See 
JS/ewburgh  TSiarrqnke  Company  v.  Mtller,5l- 
C.  R.  101. 
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970.  M  seem»f  that  Cbaneery  lias  no  jurisdic- 
tion ui  the  case  of  a  public  nuisance;  but  if  it 
Lad,  the  carryiug  on  of  banking  operations, 
contrary  to  statute,  is  not  such  a  public  mis- 
chief, or  nuisance,  that  the  Court  would  grant 
an  injunction  to  restrain  its  proceedings.  JU- 
tomey  General  v.  UHca  Lnauranct  Company,  2 
J.  C.  R.  371. 

971.  Where  an  act  of  the  legislature  au- 
thorizes the  taking  of  private  projHjrty  for 
public  purposes,  it  is  bound  to  provide  for  a 
liiir  compensation  to  the  individual  whose 
property  is  taken ;  and  if  no  such  provision  is 
made,  Chancery  will  grant  an  injunction  to 
6tay  proceedings  under  the  act,  until  a  just 
coiu{>ensation  is  provided.  Gardner  v.  TVuv- 
t((so/  JSTeuiburgh^  2  J.  C.  R.  1(>2. 

1^72.  Where  a  bill  charges  an  executor  or 
tnist(;e  with  abusing  his  trust,  &c.,  an  injunc- 
imu  will  not  be  awarded  in  the  first  instance, 
l^nt  a  receiver  may  be  appointed.  Boydw. Mur- 
ruif,  3  J.  C.  R.  48. 

^73L  The  apprehension  of  one  partner,  that 
tlie  other  will  misapply  the  partnership  funds 
aod  abuse  his  trust,  is  not  a  ground  for  an  in- 
junction to  restrain  him  from  interfering  with 
tlie  uaraiership  accounts  and  efiects.  ffood^ 
mrd  V.  Sehaizell,  3  J.  C.  R.  412. 

1C4.  An  injunction  is  never  granted  against 
pen»oo8  who  are  not  parties  to  the  suit  Fel- 
lows V.  FeUowSy  4  J.  C.  R.  25. 

^5.  An  injunction  will  not  be  granted  to 
restrain  the  defendant  from  diverting  water 
from  the  plaintiff's  mill,  by  means  of  a  tunnel 
(lu<;  five  Years  ago,  until  the  plaintiff  has  first 
e^tahiished  hia  right.  Beid  v.  Gifford,  6  J.  C. 
K.I9. 

976.  Chancery  does  not  interfere  by  an  in- 
junction, unless  the  jparty  applying  for  the 
n-niedy  has  a  vested. right,  legal  or  equitable, 
^vllirh  may  be  greatly  or  irre|>arahly  affected 
bv  the  acts  sought  to  be  prevented  or  restrained. 
C%  0/  Mw  York  v.  JIfopc*,  6  J.  C.  R.  4a 

•977.  Where  no  commissioners 
[  *274  ]  of  estimate  and  assessment  had  been 
appointed,  under  the  act  relative  to 
opening,  altering,  &c.,the  streets  in  the  city  of 
.V(u^yorfc,{Se88.  3a  c  86.  s.  178.)  no  rights 
•  b"<*an)e  vested  in  the  corporation  of  the  city, 
or  in  ibe  ownereof  thp  property  to  be  affected 
I'V  the  proposed  improvement,  &:c. ;  an  in- 
jnnnion,  therefore,  will  not  be  granted,  at  the 
instance  of  the  corporation,  to  restrain  the 
owutrs  of  the  pibperty  from  erecting  build- 
ii}:r»  on  the  ground,  or  using  it  at  their  discr^ 
lion^    Ibid. 

•'78.  An  injunction  lies  to  restrain  a  defend- 
ant from  obstructing  a  street  in  the  city  of  AVu^- 
iorkj  by  building  a  bouse  therein,  it  being  not 
fi^W  a  public  nuisance,  but  producing  a  special 
ntjary  to  the  plaintifis,  by  affecting  the  enjoy- 
ment of  ihcir  property  in  the  vicinity,  and  the 
vulue  of  it.    Coming  v.  Lwotrrt,  6  J.  C.  R, 

^C9.  On  filiiig  a  bill  against  an  incorporated 
l><'^iikiiig  company,  charging  the  defendants 
vitb  a  fraudulent  abuse  of  their  trust,  in  the 
election  of  directors,  an  injunction  will  not  be 
Snuitedtnliintne,  before  answer,  to  restrain  the 
^  directofs,  whose  election  was  colorable 
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by  law,  from  the  exercise  of  their  powers ;  nor 
will  commissioners  or  receivers  be  appointed, 
to  take  charge  of  die  affairs  of  the  bunk,  there 
being  no  impending  miscliief^  irrej)arabie  in 
case  of  delay.     Ogden  v.  Kip,  6  J.  C.  R.  IGO. 

B.   To  stay  waste  or  trespass, 

980.  An  injunction  to  stay  waste  will  be 
granted,  though  there  is  no  suit  pending,  and 
Uiough  no  action  at  law  can  be  maintained 
against  the  tenant.  Kant  v.  Vanderburgh,  1 
J.  C.  R.  11. 

981.  An  injunction  will  be  granted  to  pre- 
vent a  lessee  from  making  material  alterations 
in  a  dwelling-house,  by  changing  it  into  a 
warehouse,  which  would  produce  a  pennancnt 
injury  to  tl)e  building,    Douglass  v.  t^'iggins, 

1  J.  C.  R.  435. 

982.  A  mortgagor  who  has  sold  his  equity 
of  redemption  without  taking  any  indemnity 
against  his  bond,  cannot  have  an  iujuuctioh  to 
stay  waste,  against  his  vendee,  on  the  ground 
that  he  will  be  answerable  for  what  the  land 
iTiay  fail  to  satisfy  the  mortgage.  BrunUey  v. 
Fanning,  IJ.  C.  R.  501. 

983.  An  injunction  to  stay  waste  between 
tenants  in  common  lies,  in  special  cases ;  as,  to 
prevent  one  tenant  in  common  from  cutting 
down  timber,  growing,  and  not  wanted  for  the 
necessary  uses  of  the  form.    Hawley  v.  Clowts, 

2  J.  C.  R.  122. 

984.  An  injunction  lies  against  a  mortgage 
i  n  possession,  to  stay  waste*  Brady  v,  fFcudrw^ 
2  J.  C,  R.  148. 

985.  On  affidavits  of  a  breach  of  injunction 
to  stay  waste,  and  of  service  of  a  copy  of  the 
affidavits  and  notice  of  the  motion,  an  attach- 
ment was  ordered,  to  bring  up  the  party  to 
answer  for  a  contempt.  Schoonmaker  v.  GU- 
/e«,3J.  C.  R.311. 

986.  An  injunction  to  stay  waste  will  not  be 
granted,  where  the  right  is  doubtful,  or  where 
the  defendant  is  in  ponsession  claiming  adverse- 
ly, and  the  plaintiff  has  brought  an 

actiou  of  ejectment  to  recover  •the     [•^75] 
possession  at  law,  and  which  is  un- 
determined.   Storm  V.  Mann,  4  J.  C.  R.  21. 

987.  The  Court  will  not,  unless  under  very 
special  circumstances,  grant  an  injunction 
where  waste  has  been  committed  by  a  tenant, 
to  prevent  the  timber  which  he  baa  cut  down 
from  being  removed.  IVaisofii  v.  Hunter,  5  J. 
C.  R.  169. 

988.  In  ordmary  cases,  the  Court  interferes 
only  to  stay  future  waste.    Jtnd. 

989.  An  injunction  is  not  granted  to  restrain 
a  mere  trespass,  where  the  injury  is  not  irre- 

K arable  and  destructive  to  the  plaintiff's  estate, 
ut  is  susceptible  of  a  ])erfect  pecuniary  com- 
pensation, and  for  which  the  party  may  obtain 
adequate  satisfaction,  in  the  ordinary  course 
of  law.    Jerome  v.  Ross,  7  J.  C.  R.  315. 

990.  But  it  must  be  a  strong  and  peculiai 
case  of  tresfiass,  going  to  the  destruction  of 
the  inheritance ;  or  where  tlie  mischief  is  rem- 
ediless.   Jbid. 

991.  The  canal  commissioners,  by  virtue  of 
the  statutes  relative  to  canals,  mav  lawfully 
enter  00  hind  near  the  Hudson  river,  lor  the  pur- 
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pOM  of  digging  up  and  taking  away  8toneB,&c., 
neceBBaiy  for  nlling  up  and  completing  the  dam 
in  the  riTer  between  WaUrford  and  TVojf,  **  in 
Order  to  connect  the  ChempUdn  canal  with 
«kx>p  navigation;**  and  Chancery refuaed  an 
injunction  to  restrain  the  comniisBioners  or 
their  ageati  from  so  doing;  there  being  no 
unnecessary  dama^  done  to  the  party.    IbitL 

993.  An  injunction  is  not  granted  in  <M^er 
to  prevent  the  repetition  of  a  trespass,  in  enter- 
ing and  cutting  down  timber,  on  laud  of  which 
the  plaintiflr  is  in  possession  as  owner,  and  has 
adequate  remedy  at  law.  Stevens  v.  JSethmany 
IJ.  C.  IL  316. 

993l  An  injunction  may  be  allowed  to  pre- 
Tent  trespass,  as  well  as  to  stay^  waste,  where 
the  mischief  would  be  irreparable,  and  to  pre- 
vent a  multiplicity  of  suiuf,  or  under  special 
circumstances.  Lwingshn  v.  Livingstokf  6  J. 
C.  R.  497.  SKmns  v.  Beekman,  1  J.  C.  R.  318. 

994.  As,  where  there  was  a  claim  by  the  de- 
fendant to  etioven  in  the  land  of  the  plaintiff, 
and  there  had  been  an  action  at  law,,  decided 
in  favor  of  the  plaintifiP,  and  another  suit  was 
pending  on  the  same  question.    IbitL 

C.  7b  sta^  proceedings  ai  law. 

995.  Where  a  bill  in  Chancery  is  filed  to  pre- 
vent a  multiplicity  of  suits  at  law,  and  to  have 
the  title  tried,  and  -finally  settled,  by  one  suit, 
under  the  direction  of  the  Court,  it  seems,  that 
the  bill  will  be  sustained,  thou^  there  has  been 
but  one  or  two  trials  at  law.  TVu^es  of  Hunt- 
kigian  v.  ^/IcoU,  on  appeal,  3  J.  R.  566. 

996.  In  the  case  of  a  sale  of  lands,  held  ad- 
versdy,  Chancery  will  not  interfere,  either  to 
compel  the  vendor  to  refund  the  purchase 
money,  or  to  eit/om  him  from  prosecuting  his 
action  for  it  against  the  vendee ;  but  will  leave 
the  parties  to  their  remedies,  if  any,  at  law. 
Jl^iiH>duwih  V.  James^  on  appeal,  2  J.  C,  417. 

997.  An  injunction  will  not  be  granted  to 
stay  a  sale  under  an  execution,  on  the  ground 

that  the  judgment  has  been  fully 
[  *J176  ]    paid  and  satisfied  ;  *for  the  party 

nas  a  prompt  and  adequate  remedy 
at  law.    Lansing  v*  Eddy,  1  J.  C.  R,  49. 

998.  Nor  will  it  be  granted,  on  the  charge 
of  usury,  where  the  plaintiff  seeks  a  discovery 
of  the  usury,  and  a  return  of  the  excess  Lte- 
vond  the  lawfbl  interest ;  for  the  usuiy  would 
have  been  a  good  defence  at  law ;  and  no  rea- 
son was  given  why  tlie  party  did  not  seek  a 
discovery  while  the  suit  was  pending  at  law, 
and  before  judgment    Ibid, 

999.  Chancery  will  not  relieve  agamst  a 
judgment  at  law,  unless  the  defendant  was 
ignorant  of  the  fact  in  question  pending  the 
suit,  or  it  could  not  be  received  as  a  defence. 
Ibid.  S.  P.  Simpson  v.  H:zH,  1  J.  C.  R.  91. 
S.  P.  Foster  v.  Wood,  6  J,  C.  R.  87. 

1000.  Where  a  Court  of  common  law,  afler 
a  full  consideration  of  all  the  circumstances 
of  the  case,  refused  to  allow  two  judgments  to 
be  set  oflf  against  each  other,  Chancery  refused 
to  sustain  a  bill  for  an  injunction  and  a  set-off, 
Simpsm  v.  Hart,  1  J.  C.  R.  91.  [But  see  the 
S.  V.  on  appeal,  14  J.  R.  63.  in  which  the  Court 
ofErrof&QotooiMideringtbe  decirioa  of  the 
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Court  of  law,  on  a  moHon  for  the  sct-ofi^  as 
such  a  resjuikeata  w  judgment,  as  would  pre- 
clude Chancery  from  sustaining  a  bill,  revmd 
the  decree  as  to  this  point] 

1001.  An  injunction  will  not  be  granted  to 
stay  proceeding  at  law,  on  a  judgment,  on  the 
ground  that  the  defendant  at  law  was  prevent- 
ed, by  public  business,  for  making  due  prejia- 
rations  for,  and  attending  at,  the  ^ial,  and  the 
plaintiff  had,  on  the  evidence  of  one  witness, 
whom  he  had  suborned  to  swear  falsely,  re- 
covered a  verdict  for  a  much  larger  sum  in  dam- 
ages, than  he  was  justly  entitled  to ;  and  that  the 
Supreme  Coiut  had  refused  to  grant  a  new  nial 
in  the  cause.    Smith  v.  Lowry,  1  J.  C.  R.  320. 

IOCS.  If  a  defendant  neglect  to  set  up  mat- 
ters of  defence,  before  arbitratora  or  a  jury,  be 
cannot,  aAerwards,  make  such  matters  the  ba- 
sis of  a  suit  in  equity,  unless  there  was  some 
accident  or  fraud,' oT  which  the  party  could  not 
avail  himself  at  law.  M*Vickar  v.  WoUxM,  on 
appeal,  4  J.  R.  510. 

1003.  The  cases  of  relief  in  equity  against 
judgments  at  law,  are  when  the  ipuid  goes  to 
the  whole  judgment,  and  not  to  the  mere  ex- 
cess of  damages,  in  a  case  properly  sounding  in 
damages;  and  when  the  fraud  could  not  hare 
been  met  and  defeated  at  the  triaL  Smiih  ?. 
Lowry,  1  J.  C.  R.  330. 

]0<J4.  On  a  bill  of  discoverv,  od  a  charge  of 
usury,  an  injunction  will  not  be  granted  to  stay 
proceedings  at  law  on  the  note,  or  usurioas 
contract,  unless  the  pliuntiff  tenders  or  brings 
into  Court  the  money  actually  lent  and  the  law- 
ful interest  thereon.  Rogers  v.  RaMun^  1  J. 
C.  R.  367.    Tapper  v.  PoweU^  Id.  439. 

1005.  An  injunction  will  not  be  ennted  to 
stay  an  action  at  law,  on  an  award,  on  uie  ground 
that  the  plaintiff  was  surprised  by  the  princi- 
pal witness  swearing  falsely  before  the  arbi- 
trators, and  that  he  could  have  proved  the  false- 
hood of  the  tesdroony,  if  the  arbitratora  would 
have  adjourned  the  hearing  for  that  purpose, 
which  they  refused  to  do,  mough  requested  by 
the  plaintiff,  who  offered  to  enlarge  tiie  time 
for  making  the  award*  Woodwwik  v.  Vom 
Busherk,  1  J.  C.  R.  432. 

1006.  Where  a  defendant,  in  an  actioa  at 
law,  has  not  used  doe  diligence 

*in  making  liis  defence,  or  in  ap-  [  *2T7  ] 
plying  to  Chancery  for  a  discoveiy, 
to  assist  his  defence  at  law,  he  cannot,  afier  a 
verdict  against  him,  obtain  the  aid  of  that 
Court  to  stay  the  proceedfties  at  law,  or  to 
have  a  new  trial.  'Barker  v.  SUdns,  1  J«  C.  R. 
465.  S.  P.  Dodge  v.  ^rang,  2  J.  C-  R.  22& 
For  if  he  has  knowledge  of  bis  defence,  and 
neglects  to  make  it,  he  is  concluded  by  the 
judj^ent  at  law.  Le  Quen  v.  Gouverneiir,  on 
appeal,  1  J.  C.  436. 

1 007.  It  seems,  that  Chancery  will  not  sustain 
a  bill  of  discovery  and  for  an  injunction,  mere- 
ly to  procure  such  admissions  by  the  party  as 
miij^ht  be  used  in  mitigation  of  damages  in  an 
action  of  trespass  at  law,  unless,  perhaps,  in  very 
special  cases.     Gelstcn  v.  Hoyt,  1  J.  C.  R.  543. 

1008.  In  injunction  causes,  where  the  title 
at  law  is  admitted,  or  no  discovery  is  sought 
for  to  aid  a  defence  at  law,  an  injunction  wiU 
be  granted  upon  terma  only,  so  as  lo  leave  tht 
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party  at  fiberCy  to  proceed  to  trial  and  jiidg*- 
merit  at  law.    Ham  v.  Schu^,  2  J.  C.  R.  140. 

1009.  Where  a  rule  for  a  new  trial  was 
granted  by  the  Supreme  Court,  on  conditions 
which  the  party  tailed  to  perform  within  the 
time  prescribed  by  the  rule.  Chancery  refused 
its  aid,  it  not  appearing  that  the  failure  arose 
from  the  act  of  the  opposite  party,  or  from  una- 
Toidable  neceflsity.    Dodge  t.  Strong,  2  J.  C. 

1010.  ^  hill  of  peace,  to  prevent  litigation  at 
law,  is  allowed  only  in  case  the  plaintiff  has 
satisfactorily  established  bis  right  at  law,  or 
where  the  persons  who  controvert  the  right 
are  so  numeroue,  as  to  render  an  issue,  under 
the  direction  of  the  Court,  necessary  to  bring 
in  all  the  parties  concerned,  and  to  prevent  a 
multiplicity  of  suits.  EUndge  v.  HUl^  2  J.  C. 
R.28]. 

lOU.  On  a  bill  for  discovery  of  matters  ma- 
terial to  the  defence  of  the  party  in  a  suit  at 
law,  the  nature  of  the  defence  at  law  must  be 
itated,  otherwise  Chancery  will  not  grant  an 
injunction.  M^Mifre  v.  Mandua,  3  J.  C.  R.  45. 

1012.  Where  a  creditor  agreed  to  collect  the 
money  due  on  a  note  from  the  several  parties 
to  the  note,  ratably,  on  their  giving  a  bond  and 
judffiuent  (or  the  amount,  an  injunction  was 
gnmted  to  stay  all  proceedings  on  the  judg- 
ment a^nst  the  plaintiff,  one  of  the  parties,  on 
his  paying  into  Court  his  ratable  proportion, 
Lc.    Br^v.  Lauf,  A  J.  C.K.  22, 

1013.  A  creditor  in  New-Jtrsey,  where  -all 
the  parties  resided,  took  firom  the  maker  of  a 
promiswNry  note,  eiidorBe<l  by  the  plaintiff,  a 
bond  and  mortgage,  which  was  ample  security 
for  the  debt,  and  instead  of  resorting  to  the 
non^m,  or  the  principal  debtor,  sued  the 
pUintiij;  the  endorser,  who  was  transiently  in 
this  state,  at  law ;  the  Court  granted  an  injunc- 
tioa  to  stay  the  suit  at  law,  until  the  creditor 
had  piiraoed  bis  remedy  on  the  mortgage,  in 
XwhJeraey.    Hages  v.  Irard,  4  J.  C.  R.  123. 

1014.  A.  and  d^  being  partners,  diesolved 
their  partnership;  and  A.  undertook  to  pay 
the  partnersbip  debts,  and  particularly  a  debt 
to  C,  and  received  partnenhip  property  for 
that  purpose ;  A.  having  confessed  a  judgment 
in  the  names  of  A.  and  B.  in  iavor  of  C,  a 
piece  of  land  which  R.  bad  sold  to  D.  was 
seized  and  sold,  under  an  execution  issued  on 

the  judgment,  and  A.  became  the 
[*278]    pMrchaser  at  the   ^sheriff's  sale; 

Juld,  that  A.  be  enjoined  from  de- 
ririfl^  any  benefit  under  the  judgment,  or 
briDgmg  an  action  of  ejectment  to  recover  the 
posKssioa  of  the  land,  until  he  had  fully  ac- 
counted for  the  property  which  he  had  re^ 
(^eived  for  the  purpose  of  paving  the  debt  te 
C.   &0^  V.  Z>Bim,  on  afgieal,  6  J.  R.  533. 

D.  JFbr  oOiar  purposes, 

1015.  An  injunedon  was  granted  to  stay 
proceedinga  Qsider  a  power  of  sale  in  a  mort- 
gjige,  on  payment  of  the  ooeliy  and  paying  into 
Court  the  amount  reported  by  the  master  to 
he  due.    fiimev.JiM^l  J.aR.d 

1016.  An  iiyunction  will  be  granted  to  ie- 
curea  party  in  the  anjoymeK  w  m  privilaga 


conferred  by  statute,  of  which  he  is  in  the  ac- 
tual po&«^86ion,  and  when  his  legal  title  is  not 
put  in  doubL  Croton  Turnpike  Compamf  v. 
Rifder,  1  J.  C.  R.  611.  [See  J^Teteburgh  Tian- 
pike  Company  v.  Miller,  5  J.  C.  R.  101.  Ogden 
V.  Gibbons,  4  J.  C.  R.  150.  Limngslon  v.  Fan 
bigen,  on  appeal,  9  J.  R.  587.  And  see  onfe, 
A.  964,  965, 9G6.] 

1017.  As,  where  a  turnpike  company,  incor- 
porated with  the  exclusive  privilege  of  erect- 
ing toll-gates  and  receiving  toll,  had  duly  open- 
ed and  established  the  road,  with  gates,  o&c. ; 
and  certain  persons,  with  a  view  to  avoid  the 
payment  of  toll,  opened  a  by-road  near  the 
turnpike,  and  kept  it  open,  at  their  own  ex- 
pense, by  which  travellers  were  enabled  to 
avoid  passing  through  the  gate  and  paying  toll 
to  the  plaintiffs ;  the  Court  granted  a  perpetual 
injunction,  to  prevent  the  defendants  from 
using  or  allowing  others  to  use  such  by-road, 
and  ordered  tlie  sanne  to  be  shut  up.    Ibid, 

1018.  An  act  of  the  legislature  for  the  in- 
corporation of  a  bonk,  appointed  certain  com- 
missieners,  for  the  special  and  sole  purpose  of 
receiving  subscriptions,  and  they  were  directed 
**  to  apportion  the  excess  of  shares  among  the 
several  subscribers,  as  they  should  judge  dis- 
creet and  proper ;"  on  a  bill  charging  inequality 
and  paitiality  in  making  the  appoitionment,  an 
injunction  was  granted  ;  but  on  coming  in  of 
the  answer  of  the  commissioners,  denying  the 
charges,  it  was  dissolved.  Utdgki  v.  Day  amd 
oOurs,  IJ.  C.  R.  18. 

1019.  On  a  bUl  for  an  account  against  exee- 
utons  stating  that  the  testator  devised  his  real 
and  personal  estate  to  them,  for  the  payment 
of  his  debts,  and  that  they  refused  to  flUstribuie 
the  personal  estate,  and  to  sell  the  leal  estateu 
and  distribute  the  proceeds  ratably  aniong  all 
the  creditors,  and  threatened  to  tyasfhr  it  to  se- 
cure certain  favorite  creditors^  who  were  not 
entitled  to  any  preference,  tbe  Court  granted 
an  injunction  to  restrain  the  executors  from 
selling  or  disposing  of  the  estate..  Deptrn  y*. 
Moses,  3  J.  C.  R.  349.  ^ 

1(KK).  An  injunction  was  onaied  to  fw itraint 
commissioners  from  proc*eediM»  to  sell  lands, , 
to  pay  the  sum  assessed,  u  nderine  Act  to  amemd ' 
Ifte  act  entitled,  An  act  to  incorporate  the  Ulsitnr 
and  Orange  TMmpiks  Compamff  (Sees.  4QL  c 
213.)  for  making  the  road,  so  as  to  give  Ae 
owners  of  the  lands  an  opportinity  to  complete 
the  road  themselves,  throu^^b  theiv  own  lands^. 
a^ording  to  the  true  construetisai 
*of  the  second  section  of  the  act..    ^*5S701 
Coui^y,  Ulster  and  Orange  Branch 
Thtrnpike  Company,  4  J.  U.  R.  96. 

102].  An  injunction  will  be  granted'  t» 
restrain  persons  from  navigating  with  atonn- 
hoats,  in  violation  of  the  exclusive  privilege 
granted  by  the  legislature  to  L.  and  F.,  to  mwi- 
gate  the  waters  of  this  state  with  «feani-6oali,oii 
me  waters  fying  between  Staten  JsUmd  smd 
Powtes  Hook  am  (he  Jersey  short,  the  same  be- 
ing within  the  jurisdiction  of  th»  state,  Lkh 
ingslanv.  Ogden^A  J,  C.R.  48.  Sss  Ogden  r. 
GMmw,  Id.  15a  174.  Lwmgshn  r.  TVsip. 
kins,,  M.  415,  7fw  J^ortk.Rher  Steam-^boot 
Cosnmny  y.  IMman,i  J.  C.R.900^  [Butsf 
iXbimwy.  Qgiau  9  ffksiA  Box  iJb 
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1Q22.  A   second   injunction    will    not   be 

Cnted,  while  tlie  first  is  in  force,  unless  the 
t  has  been  withdrawn  by  some  agreement 
between  the  parties,  and  satisfactory  reasons 
shown  for  a  renewal  of  it.  LivingsUm  v.  Gib- 
6(m5,  4J.  O.  R.571. 

1023.  Nor  will  an  injunction  be  granted  to 
restrain  the  defendant,  in  such  a  case,  from  re- 
moving bis  boat,  pending  an  action  at  law, 
brought  to  recover  the  boat;  as  forfeited  under 
the  act  of  die  first  of  Aprils  1811,  to  protect  L. 
and  F.  in  their  exclusive  privilege;  unless 
there  is  a  direct  and  positive  charge  of  danger 
that  the  boat  will  be  eloigned  pending  the  suit. 
Ibid. 

1024.  Where  the  defendants,  a  banking  com- 
pany, agreed  with  B.  to  bold  the  bills  of  the 
plaintira,  a  banking  company,  sul^ect  to  hie 
order,  and  B.  engaged  to  apcept  the  drafts  of 
the  defendants  at  ten  days' sight,  for  the  amount, 
no  injunction  lies  to  restrain  the  bills  in  the 
possession  of  the  defendant,  or  from  tfieir  de- 
manding payment  of  them  from  the  plaintiffs ; 
for  the  agreement  with  B.  merely  sus(iended 
the  right  of  tlie  defendants  to  demand  payment 
of  the  bills  until  ten  days  after  the  acceptance 
of  their  drafts,  and  the  suspension  ceased  when 
B.  made  default  in  accepting  and  paying  the 
drafts.  WashAngUm  and  ffarrtn  Bank  v.  Far- 
mers* Bank,  4  J.  C.  R.  69. 

1035.  On  a  bill  filed  by  a  wife,  who  had 
property,  descended  to  ber,  during  coverture, 
an  injunction  was  granted  to  prevent  a  creditor 
of  the  husbmid  from  selling  the  property,  under 
an  execution  issued  on  a  judgment  confessed 
by  him,  for  a  konafidt  debt,  until  a  suitable  pro- 
vision out  of  the  property  was  made  for  the 
wife  and  her  cfaikljoetL  HamUmd  v.  Myers,  6 
J.  C.  R.  25. 

E.  JHien  dissolved,  tontmued,  or  renewed, 

1026.  If  the  ttMwer  deoies  all  the  equity  of 
the  bill,  the  injuoetfon  to  etay  proceedings  at 
law  will  be  dissolved,  of  course ;  otherwise,  it 
will  be  continued  inilfl  the  hearing ;  and  wliere 
it  may  be  necessary  to  ascertain  any  matter  of 
feet,  for  the  infermotion  of  the  Court,  it  must 
be  on  an  issue  at  law*  awarded  for  that  purpose. 
Hoffman  ▼.  LmRgprton,  1  J.  0.  R.  211.  S.  P. 
iioSerCf  V. ^luferson, 2  J.  O.  R. 202.  Cowky. 
VlsUr  and  Orange  T^ampike  Company,  4  J.  C. 
R.26. 

1027.  Affidavits  taken  ex  parte,  cannot  be 
read  in  opposition  to  a  motion  made,  on  the 
coming  in  of  cbe  answer,  to  dissolve  an  injunc- 
tion restraining  one  copartner  from  using  the 

copartnership  name,  or  *doing  any 
[*d80]    thing  relative   to  the  partnership 

eoDcem ;  nor  in  support  of  the  al- 
legations in  the  bllL  Easthamy.  Kirk,  1  J.  C. 
R.  444.  &  P,  Roberts  v.  Anderson,  2  J.  C.  R. 
202. 

1028.  If  all  the  defendants  are  implicated  in 
the  same  char^,  the  answer  of  all  will,  in  gen- 
eral, be  required;  but  if  the  defendant,  on 
whom  the  gravamen  of  the  charge  rests,  has 
fully  answered,  that  may  be  sufficient;  but 
where  the  answer  of  all  the  defendants  can  and 
ought  to  oome  in,  yet,  if  the  plaintiff  dose  not 


take  the  requisite  steps,  with  all  diligence,  to 
expedite  his  cause,  the  injunction  may  be 
dissolved.  DepeusUr  v.  Grisots,  2  J.  C  R. 
148. 

1029.  Where  the  bill,  on  which  an  injuoc- 
tion  was  issued,  to  stay  proceedings  at  law,  in 
an  ejectment  suit,  charges  the  dec^s  on  whirh 
the  defendant  sets  up  his  tide  at  law  to  he 
fraudulent,  the  injunction  will-not  he  dissolved 
on  the  coming  in  of  the  answer,  tmless  it  be 
full  and  satisfactory  as  to  the  fraud,  but  will  be 
continued  to  the  bearing.  Biibestts  v.  Anderson, 
2  J.  C.  R.  202.  Stating  that  the  defendants 
were  not  privy  to  the  fraud,  and  were  bona  fide 
purchasers;  that  they  believe  the  title  was 
good,  and  that  they  do  not  know  or  believe 
that  the  deeds  under  which  they  derive  title 
were  fraudulent,  is  not  sufficient,    Und, 

1030.  If  the  party  obtaining  an  injunction  to 
stay  proceedings  at  law,  neglects  to  deposit  100 
dollars,  at  the  time,  pursuant  to  tlie  4dd  rule  of 
the  Court,  the  irregularity  will  be  cured,  by  his 
making  tlie  deposit  liefbre  a  motion  is  made  to 
dissolve  the  injunction  ^  but  he  must  pay  the 
costs  of  the  motimi.  Skirmer  v.  DmUm,  2  J. 
C.  R.226. 

lOiJL  So,  if  the  |>arly  omits  to  enter  the  o^ 
der  for  the  injunction  with  the  register,  at  the 
time,  a  subsequent  entry  of  it,  before  motion, 
will  cure  the  neglect,  but  he  will  have  to  pay 
costs.    Ibid, 

1032.  A  creditor,  who  had  filed  a  btll  fer  re- 
lief, and  had  obtained  an  injunction  against  a 
judgment  confessed  Iw  his  debtor,  while  the 
suit  was  pending  in  Chancery,  proceeded  at 
law  against  his  debtor,  and  obtained  judgment 
and  issued  execution,  under  which  the  debtor's 
pro})erty  was  seized  and  advertised  fbr  sale; 
the  Court,  on  petttton  of  the  defendant,  ordered 
the  pluntifT  to  eliect  to  stay  hiif  execution  at 
law,  durinj^  the  injunction,  or  consent  to  have 
the  injunction  dissolved  ;  and,  the  plaintiff  re- 
fusing to  make  an  election,  the  injunction  was 
forthwith  dissolved.  LivingsUm  v.  Sjone,  3  J. 
C,  R.  224. 

1033.  When  new  facts  are  stated  in  a  sup- 
plemental hiUjSL  fresh  injunction  maybeawanl- 
ed,  though  the  former  injunction  was  dissolved 
on  the  merits.  Fanning  v.  Dunham,  4  J.  C. 
R.35. 

1034.  Where  an  injunction  had  been  grant- 
ed to  stay  a  sale  tmder  a  power  contained  in  a 
mortgage,  a  few  days  befere  the  expiration  of 
the  mr  m/onths^  notice,.it  was  dissolved,  after  an- 
swer, on  terms,  viz. ;  giving  six  wedcs^  further 
notice  of  the  time  and  place  of  a  sale,  and  a  ref- 
erence, in  the  mean  time,  to  a  master,  to  as- 
ceftain  the  balance  due,  &c.  Mchols  v.  WH- 
joii,4  J.  C.R.  115. 

1035.  When  an  injunction  is  allowed  hj  the 
Chancellor,  the  defendant,  befere  be  puts  in  an 
answer,  ma^  move  to  dissolve  it,  on  the  ground 
of  a  vi^ant  of^^equity  in  the  bill.  Mnium  v.  Seg- 
movr,  4  J.  C.  R.  ira 

*1036.  Where  the  defendttit,  ni 
hhi  answer  to  an  injunction  bill,    [  ^Mt  ] 
admits  the  equity  of  the  bill,  but 
sets  up  new  matter  c^  defence  on  which  be 
relies,  the  injunction  will  be  continued  to  tbe 
faeanng.    &  a  4  i.  C.  R.  497. 
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•  1037.  Where  an  injunction  has  been  vohin- 
tvity  disBoked  by  the  plaiotiff,  or  having  been 
dissoived  by  an  order  obtained  by  his  solicitor 
or  agent,  without  his  knowledge  or  consent, 
but  which  was  afterwards  recognized  and  acted 
opoo  by  him,  the  injunction  will  not  be  re- 
newed, on  his  petition,  without  some  new  and 
special  reasons,  wiiich  did  not  exist  when  it 
wu  planted  or  dissolved.  Livingston  r.  Qib- 
iww,  5 /.  C.  R.  250. 

1038.  An  injunction  to  stay  proceedings 
ODdera  power  of  sale  contained  in  a  mortgaee, 
was  continued,  tbottgh  it  appeared  that  the 
BMTtgage  had  been  discharged,  until  an  action 
ai  law  brought  by  the  plaintiff  against  the  de- 
fendant, on  the  covenant  of  seisin  contained 
in  his  deed,  had  been  decided.  TUlou  v. 
SuirpH€€n,  5  J.  C.  R.  260. 

F.  fflien  perpettittL 

1039.  Where  bail,  having  become  fixed  at 
law,  are,  under  the  equity  of  the  case,  entitled 
to  be  diseban^d.  Chancery  will  grant  a  per- 
petoal  injunction  against  an  action  on  the  f e- 
co^izance.  Raihbone  v.  Warren,  on  appeal, 
10J.R.587. 

1040.  Where  commissioners  appointed  un- 
der the  authority  df  an  act  of  the  legislature 
to  drain  a  swamp,  exceed  their  authority,  to 
the  injury  of  the  plaintiff,  a  perpetual  injunc- 
tno  will  be  granted,  though  there  has  been  no 
trial  at  law,  the  plaintiff's  right  to  the  land 
heirig  undisputed.  Belknap  v.  Belknap^  2  J. 
t'.  R.  463. 

1041.  Where  the  plaintiff,  and  those  under 
whom  be  claimed,  had  been  in  the  quiet  and 
uointerrupted  poasession  of  land  for  above 
twenty-five  years,  an  injtmction  to  restrain  the 
defendants  from  entering  and  digging  down 
the  ground  so  poaaeased  by  the  plaintiff,  was 
^ted,  and  made  perpetual,  or  until  the  de- 
fendaotB  shall  have  established,  bv  due  course 
of  law,  their  right  to  the  ground  in  question. 
ymdix.  The  Corporation  of  MuhYork,  4  J. 
C.  R.53. 

1042.  Where,  on  a  sale  of  land,  &C.,  in  po»- 
wssion  of  the  defendants,  under  an  execution 
apitnt  them,  Uie  sheriff's  deed,  by  mistake, 
difi  not  include  the  whole  premises  advertised 
sod  sold,  though  all  die  parties  supposed  it 
contained  the  whole,  and  the  purchaser  had 
^  and  paid  accordingly ;  dtereedy  that  die  de- 
wndants  be  perpetually  enjoined  from  prose- 
cuting any  ejectment  suits  at  law,  brought  by 
tnem,  to  recover  the  parcels  of  land  not  in- 
cJnded  in  the  sheriff's  deed  to  the  purchaser ; 
■nd  that  they  execute  a  release  to  the  pur- 
chaser of  all  their  right  and  title  to  the  same. 
^  Biemer  v.  ConiiUon,  4  J.  C.R.  85, 

1043.  Where  a  deed  was  ordered  to  be 
cancelled,  as  fraudulent  and  void,  the  defend- 
ants, and  all  persons  claiming  under  it,  were 
perpetually  ei^med  from  using  it,  or  the  rec- 
ord of  it,  in  eirfidence  of  tide.  BushneU  v. 
1^^  4  ^.  C  R.  aOl.    See  Limngston  v. 

,  .^^^^         •MWC  Where  the  plaintiff  eo- 
^  *3W]    Mid  into  a  eontmcl  with  the  de- 

bf  whicb,  among  other 


things,  he  engaged  to  pay  the  defendant  an 
annual  sum  for  twenty  years,  and  the  contract 
was  founds  on  mistake  and  misrepresentation, 
the  defendant  was  perpetually  enjoined  from 
bringing  any  suit  agtiinstthe  plaintiff,  to  recover 
the  annuity  so  agreed  to  be  paid  to  him.  Date 
V.  Roosevelt,  5  J.  C.  R.  174. 

1045.  Where  a  person  has  a  grant  of  a  ferry, 
bridge,  or  road,  with  the  exclusive  right  of 
taking  toll,  and  another  ferry,  bridge,  or  road, 
is  erected  so  near  it,  as  to  create  a  competition 
injurious  to  such  franchise,  it  is,  in  that  respect, 
a  private  nuisance,  and  the  Court  will  grant  a 
perpetual  injunction,  to  secure  the  enjoyment 
of  the  statute  franchise,  and  prevent  the  use  of 
the  rival  eetablishment  Jveufbvtrgh  Turnpike 
Company  v.  J^fSler,  5  J.  C.  R.  101.  CVolon 
Thiimpike  Company  v.  Ryder,  1  J.  C.  R.  611. 
Ogdm  V.  GM<ms,  4  J.  C.  R.  150.  Livingston 
V.  Ogdm,  4  J.  C.  R.  48. 


XXXIV.  lJ>rTEREST. 

A.  On  what  dehts  and  in  xoKat  cases  interest  is 

payable, 

B.  fflien  compound  interest  mU  be  allowed, 

C.  When  foreign  interest  is  allowed, 

D.  0/  simple  or  statute  iTderest ;  mode  of  eom^ 

putatwn    where    partial  payments    are 
made ;  and  qf  usury, 

A.  On  what  debts  and  in  what  cases  interesi  i» 

payable, 

1046.  Before  the  act,  seas.  3a  c.  20a  &  50. 
interest  could  not  be  levied  on  execution  on 
a  judgment  Mason  r,  Sudam^  2  J.  C.  R. 
172. 

1047.  A  legacy,  payable  at  a  future  day, 
does  not  cany  interest  until  after  it  is  payable, 
unless  it  is  given  to  a  child,  and  the  parent  has 
made  no  other  provision  by  will  for  its  main- 
tenance. Lvpton  v.  LupUm,  2  J.  C.  R.  614. 
But  this  exception  does  not  extend  to  grandr 
children.    Ibid, 

1048.  On  a  bond  conditioned  to  pay  mk 
per  cent,  for  the  security  of  which  a  mortgage 
was  given,  the  obligee^  afler  a  forfeiture  of  the 
bond,  is  not  entitM  to  seven  per  cent,  or  the 
kwful  interest ;  but  the  interest  is  to  be  paid 
according  to  the  contract,  until  it  ceases  to 
operate  by  being  merged  in  the  decree  of  fore- 
closure, &c,  Mller  v.  Burroughs,  4  J.  C.  R. 
436. 

1049.  Unsettled  acconnCa  do  not  bear  inter- 
est,   Consequa  v.  Fanning,  3  J.  C.  R.  587. 

1050.  Where  a  balance  of  account  ia  paid 
without  any  charge  of  interest,  interesi  caiH 
not,  afterwards,  be  demanded.    Ibid, 

*105].  A  trustee  who  mixes  the 
trust  moneys  with  his  own,  and    [  *JK88  ] 
uses  it  in  his  trad^,  the  profits  of 
which  are   not  known,  must  pay   interest 
Brown  v.  Rkkets,  4  J.  C.  R.  303. 

1052.  An  agent  of  the  administrators,  who 
asBumed  to  act  aa  guardian  for  the  infant  heirs, 
and  reoeived  the  rents  and  prafita  of  the  real 
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eilate,  is  chargenble  w\ih  interest  Mason  t. 
RaoBtvtU,  5  J.  C.  R.  534. 

1053.  Where  M.,  being  the  owner  of  a  con- 
tiguous tenement,  was  bound  lo  contribute  to 
ti^  expense  of  a  new  party  wall ;  hMy  that 
be  must  pay  interest  on  the  amount  of  his 
contribution,  which  was  a  lien  on  the  wall, 
from  the  time  it  was  (lemande<l  of  him  and  re- 
fused.   CampbtU  y.  Meder^  6  J.  C.  R.  21. 

1()54.  Where  land  is  devised,  charged  with 
the  payment  of  a  legacy,  the  devisee,  if  he  ac- 
cepts the  devise,  ^comes  personaJiy  liable, 
and  is  chargeable  with  interest  on  the  legacy, 
fr<yn  the  time  it  was  payable,  though  not  de« 
tnanded.     GUn  v.  fMer,  6  J.  C.  R.  33. 

1055.  If  a  legatee  is  compelled  to  sue  for  a 
legacy,  he  is  entitled  to  interest  and  costs. 
Bnd. 

1056.  An  attorney  or  agent  authorized  to 
collect  money,  &c^  is  not  chargeable  with  in- 
terest on  the  moneys  of  his  principal,  unless 
he  is  in  default,  or  has  employed  the  money 
fer  the  purpose  of  gain  to  nimself.  ffiUiams 
V.  Storrs,  6  J.  C.  R.  35a 

1057.  Where  there  is  a  general  reservation 
in  a  decree  of  all  questions  not  disposed  of  b^ 
the  Court,  and  nothing  said  as  to  interest,  it 
may  be  allowed  on  the  final  decree.  Ctunp- 
heU  V.  Mester,  6  J.  C.  R.  21. 

1058.  Where  the  plaintiff  had  offered  to  pay 
one  of  two  parties,  claiming  the  moneys  in 
his  hands,  on  being  indemnified,  which  was 
refused,  and  a  bill  of  interpleader  filed,  he 
was  not  charged  with  interest.  Richards  v. 
&tter,6J.C.IL445. 

1059.  Where  money  is  lent,  to  be  paid  at  or 
on  a  certain  day  specified,  with  interest  in  the 
mean  time,  at  stated  periods,  the  borrower 
cannot,  by  tendering  the  debt  or  principal  6e- 
fore  the  day  stiuulated  for  payment,  stop  the 
mterest;  for  tne  time  of  payment,  in  such 
case,  is  part  of  the  contract,  and  for  the  mu- 
tual benefit  and  convenience  of  the  parties. 
EUis  V.  Craig,  7  J.  C.  R.  7. 

B.  Whm  compound  interest  ioSU  he  Mnoed. 

1060.  Interest  upon  interest,  or  compound 
interest,  is  not  allowed,  except  in  special  cases, 
as,  where  there  is  a  settlement  of  accounts  be- 
tween parties,  after  interest  has  become  due, 
or  there  hss  been  an  agreement  for  that  pur- 
pose, subsequent  to  the  original  contract,  or  a 
master's  report,  computing  rho  amount  of 
principe]  and  interest,  has  been  confirmed. 
SUde  of  QmneeHaU  ▼.  Jackmm,  1  J.  G.  R.  la 
Bamw  v.  Bhindandar,  1  J.  C.  R.  550. 

1061.  An  agreement,  made  at  the  time  of 
the  original  contract,  to  allow  interest  upon 
interest,  as  it  should  become  due,  cannot  be 
supported.  Bid.  S.  P,  Fan  Bensehoatea  y, 
LoMson,  6  J.  C.  R.  3ia 

*10G2»  MThere  an  administrator 
[*£84]  enmloyed  the  moneys  belonging 
lo  ids  hilesiate's  estate  in  trade,  for 
his  own  benefit,  of  the  profits,  of  wkAck  trade 
he  refused  to  give  any  account,  the  master,  in 
statuw  the  account^  after  allowing  a  reasonslile 
time  nr  the  settlement  of  the  estate,  charged 
conipound  iotereirt,  makiny  wmtttA  rttU  in  the 
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account  for  that  pnrpose,  which  report  was 
confirmed  l.y  the  Court.  ScAu^e^  v.  iStew- 
orf,  1  J.  C.  R.  62a 

106a  A  partner,  who  draws  out  monfy 
from  the  copartnership  fund,  is  not  cbary{«fiUe 
with  compound  interest,  but  with  simple  iu- 
terest  only;  unless  it  appears  that  be  has 
traded  or  speculated  with  the  money,  and 
made  a  pront  on  it,  which  he  refuses  to  dis- 
close.   StwMghUm  V.  Lsfnch^  2  J.  C.  R.  209. 

1064.  Compound  interest  is  not  allowed  in 
favor  of  a  trustee,  though  it  is  sometimes  per- 
mitted against  him,  when  he  refuses  to  dis- 
close the  profits  he  has  made  out  o(^  the  tnist 
property.   EDciiaon  v.  Tappen^  5  J.  C.  R.  407. 

1065.  Compound  interest  is  not  allowed, 
unless  OQ  a  special  agreement  in  writing,  after 
the  lawful  interest  has  become  due.  The 
agreement,  to  be  valid,  must  be  prospective,  as 
that  the  interest  then  due  shall  carry  intrrejit 
thereafler.      Fan  Benschoolm  v.  Lawson,  6  J. 

C.  R.  3ia 

C.  WhenfireigninUrtstisoBowed. 

1066.  Interest  is  payable  according  to  the 
laws  of  the  country  where  the  couorart  is 
made ;  but  if,  by  the  terms  or  nature  of  the 
contract,  it  appears  that  it  Is  to  be  executed  io 
soother  country,  or  that  the  .parties  had  refer- 
ence to  the  laws  of  another  countrv,  then  ii  is 
to  be  ^verned  by  the  laws  of  the  country 
where  it  is  lx>  be  performed*  Annusr  v.  Om» 
stquOf  on  appeal,  17  J.  R.  511.  &  £  3  J.  C. 
R.587. 

1067.  Where  a  Chinest  merchant,  residing 
at  Contois,  consigned  goods  to  a  merchant  io 
MuhYork,  and  which  were  delivered  to  his 
agent  at  Otntfon  to  be  sold,  ai^d  the  net  pro* 
ceeds  to  be  remitted  to  the  consigrxH'  at  Cm- 
fon ;  hddi  that  the  consignor  was  entitled  only 
to  interest  according  to  the  hiw  of  Aeto-lsri, 
and  not  according  to  the  law  or  usage  of  Om- 
Urn.  S.  C.  17  J.  R.  511.  CmOra^  &  C3  J. 
C.R,587. 

D.  Of  simple  pr  sfatoie  uileresf ;  ikt  mode  of 
eompvHng  it  uAert  partial  pojfments  art 
made;  fmd  of  usury, 

1068.  The  policy  and  utili^  of  statstes 
agauMt  UiSury  are  dvcussed  and  defended  by 
the  chancellor,  in  the  case  of  TAofli|MOB  T. 
B^rry,  3  J.  C.  R.  SdS. 

1069.  The  rule  for  castmg  interest,  wbea 
pardal  payoKents  have  been  tnade,  is  to  spply 
the  payment,  in  the  first  instance,  to  thedjs* 
charge  of  the  interest  then  due.  If  tlie  pay- 
ment  exceeds  the  interest,  the  surplus  goes 
towards  discharging  the  ptincipal;  and  the 
subsequent  interest  is  to  be  cornputed  on  the 
balance   of   prindpal    remainiiig 

•due.  If  the  payment  be  less  [*ftS5] 
than  the  interest,  the  surplus  imer- 
est  most  not  be  added  to  the  psinoipal ;  but  the 
interest  oootmues  on  the  former  principal, 
until  the  period  when  the  payments,  taken  to- 
gether, ezoeed  the  interest  due^  and  then  the 
swrphis  is  to  be  applied  towai^  diaohargiog 
the  principal,  wid  tiM  imerast  atowards  com- 
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piite<l  on  the  balance  of  principal.  Stale  of 
Comudieut  t.  Jackson,  1  J.  C.  R.  la  S.  P. 
Stouehion  V.  I^fnch,  2  J.  C.  R.  209. 

1070,  Whether  the  praciice  prevailingr  among 
merciiaiits,  io  settling  their  accounts,  of  stating 
an  interest  account^  in  which  interest  is  charged 
on  each  item  of  principal,  on  the  debit  i^de, 
ind  credited  on  each  item  of  the  credit  side  of 
tli^  account,  and  a  balance  of  interest  struck, 
aijil  added  to  the  balance  of  the  principal^  is 
to  be  adopted  in  the  settlement  of  accounts 
lietwecn  merchant  and  merchant?     QtMcre. 

1071.  Bat  where  a  master,  under  an  order 
of  reference,  in  atating  the  Account  between 
\h^  ponies,  who  were  partners  in  trade,  adopted 
&ucli  ruercantile  usage,  the  amount  was  allowed 
to  5tai]d,  there  being  evidence  before  him,  from 
tim  books  of  account  or  otherwise,  that  the  par- 
iM  themselves  bad  followed  that  usage,  and 
tiie  calculation  was  so  made  by  an  eminent 
nirrcbant,  to  whom  the  accounts  were  refer- 
ral, with  the  consent  of  the  parties,  who  did 
not  question  the  statement  before  the  master. 

1  073l  To  render  a  transaction  usurious,  there 
m Hit  be  an  unlawful  or  corrupt  intention  con- 
kNk'd  or  proved.    JSTourse  v.  Prime,  7  J.  C. 

R.  ai  ' 

1073.  I(  on  an  application  for  a  loan  of 
money,  the  sale  of  shares  in  an  insurance  com- 
}>any,  at  par,  is  made  a  condition  of  the  loan, 
veieo  the  shares  are  in  fact  below  par,  the  trans- 
action is  usurious.  Eagleson  v.  ShotweU,  1  J. 
C.  R.  536L  And  if  it  be  impossible  to  ascer- 
tniii  the  cash  vftlae  of  the  shares,  the  company 
having  failed,  the  sale  will  be  rescinded,  and 
tlie  mortgage  taken  by  the  lender  ordered  to 
^aod  as  security  only  for  the  cash  lentand the 
iiiierest  thereon.     Ibid, 

1074.  6o,  \f,  on  a  loan  of  money,  the  lender 
iin[MMes  on  the  borrower,  as  a  condition  of  the 
luai),  uropertv  taken  in  part  of  the  sum  lent,  at 
a  itiirhcr  vame  than  it  is  worth,  it  is  uniry. 
St^utri  V.  Tkt  Mechanics^  Bank,  on  appeal,  19  J. 

107a.  Bat  where  goods,  or  the  notes  of  a 
hank  or  of  a  third  person,  constitute  part  of  the 
l<xin,  and  the  value  of  the  goods  is  uncertain, 
and  the  borrower,  of  his  own  accord,  offers  to 
take  them  at  a  certain  price,  or  notes  made  by 
a  penioo  in  credit,  at  par,  %i  seems,  that  the  loan 
is  not  usuriom.    Und* 

107tx  A  4eiider  ts  not  allowed  to  make  it  the 
con-iition  of  the  loan,  that  he  shall  receive  a 
cnuipenntioo  for  his  services  in  procuring  the 
mouey,  as  the  allowing  of  sucn  a  demand 
Would  tend  to  usury  and  oppression,  if  it  be 
^if*  oauTY  in  itaeln     Hins  v.*  Handy,  1  J. 

c.ita 

1077.  An  injunction  will  not  be  granted 
sffainst  a  judgment  at  law,  on  a  chaire  of  itfitry, 
where  the  party  seeks  a  discovery  of  the  usury, 
and  a  return  of  the  excess  beyond  the  legal 
iaierest ;  for  the  usury  would  have  been  a  good 
defence  at  law,  and  no  reason  was  given  why 
the  defendant  did  not  seek  the  discovery  while 
the  SQit  at  law  was  Spending.  Lar^ 
[*t96]    niv  V. £<%,  1  J.  C.  tt.  49.    [wM 


see  Thtmpsan  v.  Berry,  ^  J.  C.  R.  395.  5^.  C. 
17  J.  R.  436.] 

10/8.  On  a  bill  of  discovery,  on  a  charge  of 
Usury,  an  injunction  to  stay  proceedings  at  law 
on  the  contract  will  not  be  granted,  unless  the 
plaintiff  tenders,  or  brings  into  Court,  the 
money  actually  lent,  and  the  lawful  interest 
thereon.  Risers  v.  RaiUhun^  1  J.  C.  R.  :)()7. 
S.  P.  Tapper  v.  Pofvell,  1  J.  C.  R.  4:j9.  [And 
see  Farming  v.  Dunham,  5  J.  C.  R.  1!22.] 

1079.  Chancery  will  order  a  defendant  to 
account  for  moneys  overpaid  to  him,  l)eyond 
the  legal  interest,  pursuant  to  a  usurious  con* 
tract.    Dey  v.  Dunham,  2  J.  C.  R.  182. 

1060.  Where  the  defendant  advanced  his 
notes  to  the  plaintiff,  for  the  plaintiff's  notes 
for  the  same  sums,  payable  at  or  near  the  same 
periods,  for  which  exchange  of  notes,  the  de- 
fendant received  a  commission  of  two  and  a 
half  per  cent  on  the  amount;  and  the  notes, 
when  they  became  due,  were  renewed,  and 
new  notes  given  in  exchange,  and  this  renewal 
and  exchange  were  many  times  repeated,  and 
the  defendant,  on  each  renewal  and  exchange, 
received  a  commission  of  two  and  a  half  |>er 
cent.,  but  which  was  less  than  the  lawful  inter* 
est  on  the  amount  of  the  notes,  for  each  time 
they  had  to  run ;  held,  that  the  transaction  was 
not  usurious,  it  being  a  compensation  only  for 
a  loan  of  credit  and  risk.    Ihid, 

1081.  But  where  D.lent  F.  his  promissory 
notes,  and  received  the  notes  of  P.  for  the  same 
amount  in  exchange,  and  also  a  commission  of 
two  and  a  half  per  cent.,  which  exceeded  the 
lesal  interest  for  the  time  the  notes  had  to  run ; 
hdd,  that  the  transaction  was  usurious,  and  the 
notes  and  other  securities  given  by  F.  void. 
I\mmng  v.  Dunham,  5  J.  C.  R.  122.  [Jhiui  see 
Dunham  v.  6ot<^  in  error,  16  J.  R.  367.] 

1082.  The  charge  of  a  commission  of  a  half 
per  cent,  by  a  stock  aiid  exchange  broker,  in 
addition  to  the  lawful  interest  on  advances  made 
on  a  de|X)8it  of  stocks,  as  a  compensation  for 
transacting  the  bushiess,  is  not  usurious. 
JSTourse  v.  Prime,  7  J.  C.  R.  69. 

108a  Where  the  plaintiff  was  sued  at  law 
upon  notes  alleged  by  him  to  be  usurious,  and 
suffered  a  verdict  and  judgment  to  be  taken 
against  him,  without  making  any  defence,  or 
applying  to  Chancery  for  a  bill  of  discovery ; 
held,  that  he  was  concluded,  and  not  entitled  to 
relief  in  this  Court.  7%mpson  v.  Berry,  3  J. 
C.  R.  395.  5.  C.  on  appeal,  17  J.  R.  436. 
[And  see  Lanmng  v.  Eddy,  1  J.  C.  R.  49.] 

1084.  An  assignment  of  a  debt,  usurious  in 
its  inception,  to  a  third  person,  who  has  knowl- 
edge or  the  original  transaction,  will  not  cover 
it  from  the  scrutiny  of  the  Court.  Ibid,  And 
sufficient  ground  appearing  to  support  the 
charge  of  usury,  a  reference  to  a  master  to  take 
an  account,  &c.  was  ordered.    Ibid, 

1085.  If  the  lender  of  money  on  a  usurious 
contract,  seeks  to  enforce  his  securities  in 
Chancery,  and  the  borrower  sets  up  usurer  as  a 
defence,  and  proves  it,  the  securities  wdl  be 
declared  void,  and  ordered  to  be  delivered  up 
and  cancelled.  JVnrntn^  v.  Dunham,  5  J.  C  K. 
122. 

1086.  But  where  the  lender  has  proceeded 
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at  law,  and  recoveredJudgiDenton  a  bond  and 
warrant  of  attorney,  or  is  proceed- 
[•5187]  iog  to  foreclose  •a  mortgage,  by 
viitue  of  a  power  of  sale,  under  the 
statute,  without  the  aid  of  the  Court,  and  the 
borrower  files  his  bill  for  relief  against  the 
judgment  or  other  legal  securities,  on  the 
ground  of  usury,  he  must,  before  he  can  be  en- 
titled to  relief,  pay,  or  ofier  to  pay,  the  princi- 
pal and  interest  lawfully  due ;  and  that  whether 
the  usury  be  established  by  proof,  or  be  ad- 
mitted in  the  defendant's  answer.  'Ibid,  His- 
tory of  the  practice  of  Courts  of  law,  in  inter- 
fering to  set  aside  judgment  by  conf^ion  on 
bonds  and  warrants  of  attorney,  on  the  ground 
of  usury,    ibid,  •> 

1087.  Where  a  party  to  a  judgment  entered 
up  on  a  warrant  of  attorney,  voluntarily  waives 
bis  defence,  on  the  ground  of  usury  or  fraud, 
and  releases  the  other  party,  asuljsecjuent  pur- 
chaser under  him,  with  notice  of  the  judgment, 
will  not  be  allowed  to  impeach  it,  or  to  inves- 
tigate the  transaction  between  the  original  par- 
ties.   French  v.  Shotwdly  5  J.  C.  R.  555. 

1088.  As,  where  a  party  against  whom  a 
'  judgment  had  been  centered  up,  on  a  bond  and 

warrant  of  attorney,  founded  on  a  usurious 
consideration,  filed  a  bill  for  relief  against  the 
judgment,  on  the  ground  of  usurv,  and  after- 
wards voluntarily  dismissed  the  bill,  with  costs; 
hM,  that  a  subsequent  purchaser  of  the  land 
on  which  the  judgment  was  a  /ten,  could  not 
impeach  it  on  the  ground  of  usury  or  finud. 
Und. 

1089.  The  act  for  the  prevention  of  usury, 
(Sess.  10.  c.  13.)  contains  no  limiUUion  to  a  suit, 
at  the  instance  of  the  party  aggrieved,  to  com- 
pel the  lender  to  discover  and  refund  the  usu- 
rious excess  of  interest  paid ;  provided  no  qui 
tarn  or  popular  action  has  been  commenced  by 
a  third  person  under  the  act,  previous  to  filing 
the  plaintlfiPs  bitt.  Palmer  v.  Lord,  6  J.  C.  R. 
95. 

1090.  A  plea,  therefore,  in  bar  of  the  suit, ' 
tliat  the  plaintiff  did  not  file  his  bill  within  one 
year,  after  the  usurious  interest  was  paid,  is 
bad.    Ibid. 

1091.  Before  the  statnte,  the  party  aggrieved 
had  a  right  of  action  at  common  law,  to  re- 
cover biM^k  the  surplus  beyond  the  principal 
and  legal  interest.  The  second  section  of  the 
statute,  therefore,  does  not  give  a  new  right 
of  action,  though  it  omits  the  penalties  and 
forfeitures  contained  in  the  English  statute. 
Ihid. 

1092.  The  right  of  the  |mrty  aggrieved  to 
bring  the  action,  after  one  year,  may  be  lost  by 
tiie  interposition  of  the  popular  action  given  by 
tlie  statute ;  but  until  such  popular  action  ha^ 
been  commenced,  and  a  right  has  attached  in 
a  third  person,  it  aeeirw,  that  the  party  aggrie^'- 
ed  may  bring  his  action,  and  his  right  to  the 
surplus  of  interest  paid  will  be  thereby  fixed, 
00  that  a  popular  action  brought  ailerv^^ards 
cannot  be  sustainedf  though  within  the  second 
year;  and  if  no  S4ich  popular  action  is  brought 
witliin  the  second  year,  the  right  of  action  con- 
tinues in  the  party  aggrieved,  subject  only  to 
tke  general  limitatioa  of  actions  at  law.    loid, 
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•XXXV.  JUDGMENT.    [•£88] 

A.  Priority  and  lien  of  judgments  and  executions. 

B.  fVhen  a  judgment  nuy  be  impeaehed  or  tn- 

quiredinto, 

A.  Priority  and  lien  of  judgments  and  executions. 

1093.  A  judgment  at  law  is  not  a  lien  on  a 
mere  equitable  interest,  as  that  of  an  assignee 
of  e  contract  for  the  purchase  of  land,  partly 
executed ;  and  the  execution  under  it  will  uot 
pass  an  interest  which  a  Court  of  law  cannot 
i>rotect  and  enforce.  Bogari  v.  Perry,  1  J.  C. 
R.53. 

1094.  A  sale  under  a  second  or  junior  jud|^ 
ment  is  not,  of  itself  a  waiver  of  the  plmnttfi^s 
rights  under  a  first  or  elder  judgment  Shot- 
well  V.  Murray,  1  J.  C.  R.  5J2. 

10%.  Where  a  person  purchaaed  under  a 
junior  judgment,  with  notice  of  the  prior  judg- 
ment, supposing,  erroneously,  tliat  the  former 
judgment  was  extinguished  by  the  sale  under 
the  second  judgment;  held,  that  he  took  the 
land  subject  to  &e  lien  of  the  fomaer  JDdgux>nt, 
and  that  as  be  was  bound  to  know  the  law,  and 
there  was  no  mistake  as  to  fac^  there  was  ne 
ground  for  relief.    Ibid. 

1096.  A  mere.equiuble  interest  of  a  deliver 
in  personal  property,^  assigiied  by  him  as  secu- 
rity, cannot  be  reached  by  process  of  law,  or 
be  bound  by  execution.  Hendricks  v.  i2a6tii- 
son,  2  J.  C.  R.  284. 

1097.  Suing  out  execution  merely,  does  not 
create  a  lien  on  goods  and  chattels ;  but  there 
must  be  an  actual  levy  of  the  execution,  in  or- 
der to  bar  a  subsequent  bona  fidt  sale ;  for  the 
property  of  the  debtor  in  goods  and  chattels  Ib 
not  changed,  until  execution  executed,    i^ 

1098.  A  judgment  fraudulently  obtained, 
creates  no  /len  in  the  hands  of  n  honajide  as- 
signee.   Livingston  v.  Hubbs^  2  J.  C  R.  51*2. 

B.  Fhen  a  judgment  tncnj  he  vmpeaehtd  or  isr 

quired  into. 

1099.  A  judgment  of  a  Co^irt  cyf  competent 
jurisdiction  cannot  be  impeached  collaterally 
m  another  Coun.  HaiioUy  v.  Manetus,  7  J.  C. 
R.  174. 

1100.  Where  a  cause  has  been  ar^ed  in  a 
Court  of  law,  on  a  case  eeuled,  and  judgrneot 
rendered.  Chancery  will  not  interfere  to  har« 
the  case  amended  and  reargued.  Holmes  v. 
Remsen,  7  J.  C.  R.  286. 

1 101.  Though  a  jtidgmeot  at^aw  may  be  im- 
peached in  Chancery,  for  fraud,  yet  that  Court 
will  never  Interfere  with  the  judgment  on  ite 
ground  of  irregularity ;  but  the  record  of  the 
judgment  and  execution,  and  title  under  them, 
are  a  conclusive  bar  in  equity ;  for  It  betengs 
exclusively  to  the  Court  of  law  to  inquire  into 
the  regularity  of  the  judgment.  i^ujUenkiHt  v. 
fVheelfr,  8  J.  C.  R.  275.    &  P. 

•De  Riemer  v.  CantHUm,  4  J.  C.  R.     [  •^89] 
85.  S.  P.  Hawley  t.  Mancius,  7  J. 

C.  R.  174. 

1102.  A  judgment,  after  It  has  been  fully 
pud  and  satisfied,  cannot  be  k^t  od  foot,  to 
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coTpr  Dew  demands  of  the  plaintifil     Troup 
T.  Wood,  4  J.  R.  228. 

1103.  Where  the  BberifF  seizes  sufficient 
property  under  an  execution,  the  debtor  is  dis- 
cbarged  from  the  judgment,  and  the  plaintiff 
iiitLst  look  to  the  sheriff  for  his  money.     Ihid. 

1104.  A  Judgment  cannot  be  impeached, 
except  for  fraud,  nor  can  its  consideration  be 
inquired  into.  Frtnck  v.  SkoiwdL^  6  J.  C.  R. 
215. 


XXXVI.   JURlSDWTlOJsr  OF  THE 
STATE. 

1105.  By  the  declaration  of  the  statute  pass- 
ed JiprU  6th,  1808,  sess.  31.  c.  135.  as  well  as 
b)  iniroemorial  usage,  the  whole  of  the  Hvd- 
ton  River  south wanl  of  the  boundary  of  the 
riiy  of  Mho-  York,  and  the  whole  of  the  Bay 
between  StaUn  Island  and  Long  or  Musau 
Idandy  are  within  the  jurisdiction  of  the  state. 
Ltnn^ifon  v.  C^den,  4  J.  C.  R.  48. 

HOG.  Therefore,  a  legislative  grant  of  the 
exclusiTe  privilege  of  navigation  with  steam- 
hoaU,  **  in  all  creeks,  rivers,  and  bays  whatso- 
ever, within  the  territorv  or  jurisdiction  of  the 
Rate,^  comprehends  all  the  waters  lyinff  be- 
tween Statm  Island  and  Poteles  Hook,  and  the 
hrseu  shore,  as  being  part  of  Hudson  Biver  or 
rheBay.    IbuL 

1107.  The  waters  between  StaUn  Island  and 
the  WkUehaU  handing  in  the  city  of  Neuh 
York,  are  part  of  the  Bay  of  J^euhYork.   Ibid. 


XXX\TL  JURISDICTIOJ^r  OF  CHAJST^ 

CERY. 

1106.  When  Chancery  gains  jurisdiction  of 
a  cause  for  one  purpose,  it  may  retain  the  bill 
jpfnerally.  Raikbone  v.  Warren,  on  appeal,  10 
J.R.587. 

1109.  So,  Chancerjr  once  having  had  juris- 
dictioo,  will  retain  it,  though  the  original 
inrouod  of  jurisdiction,  to  wit,  the  inability,  to 
recorer  at  law,  no  longer  exists.  King  v. 
Baldwin,  on  appeal,  17  J.  R.  384. 

1110.  If  there  be  a  doubt  whether  a  defence 
be  available  at  law,  and  there  is  no  doubt  of 
(be  jurisdiaion  of  the  Court  of  Chancery,  and 
the  defendant  omits  to  make  his  defence  at 
law,  or  if  it  is  overruled  on  the  ground  that  it 
caoDot  be  made  at  law.  Chancery  may  afford 
relief,  notwithstanding  a  trial  at  law.    IhicL 

•1111.    Where  the  remedy  at 
[  *290  ]    law  is  doubtful.  Chancery  will  re- 
lieve.   Rathbone  v.  ffarren,  10  J. 
R.587.  &  P.  Ludlaw  V.  Simond,  2  C.C.E.1. 

1112.  Chancery  has  concurrent  jurisdiction 
with  the  CouxtB  of  common  law  in  all  matters 
of  account.  Ludlow  v.  Sinumd,  2  C.  C.  £.  1. 
S^P  Post  w.Kmberhf,9J.K.  470. 

1113.  It  has  no  excluave  jurisdiction  in 
matten  of  account  as  between  copaftners. 
'>»ieaii  V.  Lwm,  3  J.  C.  R.  351. 

1114.  And  the  plaintiff  may  come  into 
^^W:ery,  not  only  to  compel  the  defendant 
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to  account,  but  to  have  his  own  accoimt  allow- 
ed.   Ibid. 

1115.  Chancery  has  concurrent  jurisdiction 
with  Courts  of  law  in  a  case  of  private  nui- 
sance, by  diverting  or  obstructing  an  ancient 
water-course,  and  may  issue  an  injunction  to 

Ereveut  the  interruption,  though  the  plaintiff 
as  not  established  his  title  at  law.     Gardner 
V.  Trustees  of  J>rewburgh,  2  J.  C.  R.  162. 

1116.  Chancery  is  ano^^ory  to  Courts  at  law, 
in  compelling  a  discovery  of  facts,  to  aid  a 
party  in  defending  or  prosecuting  bis  rights  at 
law ;  but  it  will  not  compel  a  defendant  to  dis- 
cover that  which,  if  answered,  would  subject 
him  to  a  punishment,  or  render  him  infamous, 
or  expose  him  to  a  penalty.  M^Iniyre  v.  Jlfon- 
cius,  on  appeal,  16  J.  R.  ^2. 

1117.  Chancery  will  not  take  cognizance  of 
a  cause  where  the  amount  in  controversy  does 
not  exceed  the  sum  ofJ\fly  dollars,  nor  f^nxA 
an  injunction  to  stay  an  execution  on  a  judg- 
ment in  a  justice's  Court  Moore  v.  lAfttle,  4 
J.  C.  R.  183.  FuUtrton  v.  Jackson,  5  J;  C.  R 
276. 

1118.  The  power  of  Chancery  to  apply  the 
remedy  in  the  case,  is  co-extensive  with  its 
jurisdiction  over  the  subject  matter,  Kershaw 
V.  Thompson,  4  J.  C.  R.  609. 

1119.  Chancery  possesses  an  exclusive  ju- 
risdiction over  cases  of  lunacy  and  matrimamai 
causes ;  and  will  sustain  a  suit  instituted  to  pro- 
nounce the  nullity  of  a  marriace  with  a  lunatic 
Wishimaa  v.  Wightman,  4  J.  C.  R.  34a 

1120.  Chancery  has  no  jurisdiction  ovei 
offences  against  a  public  statute ;  or  to  restrain 
persons  from  carrying  on  the  business  of  6anJk» 
vng,  in  violation  of  a  statute.  A.  G.  v.  Utica 
Insurance  Company,  2  J.  C.  R.  371. 

1121.  It  has  no  jurisdiction  of  offencea 
against  the  public,    or  of  criminal  matters 

1122.  Whether  it  has  jurisdiction  over  coT' 
vorations,  in  respect  to  breaches  of  trust,  un- 
less in  the  case  of  a  charitable  institution? 
Quare.    Ibid. 

1123*  But  the  persons  who  exercise  the  cor- 
porate powers  may,  in  their  character  of  trus- 
tees, be  made  accountable  in  Chancery  for  n 
fraudulent  breach  of  trust.    Ibid. 

1124.  Where  an  unconscientious  advantage 
has  been  taken  of  the  situation  of  a  person, 
although  the  circumstances  do  not  amount  to 
fraud,  m  the  contemplation  of  a  Court  of  law. 
Chancery  will  relieve.  Lyon  v.  TaUmadge,  on 
appeal,  14  J.  R.  501. 

*1125.  Courts  are  bound  to  de-     [  *291  ] 
cide  upon  the  justice  and  law  of 
the  case,  and  not  merely  on  the  points  raised 
by  the  counsel.    Ibid, 

11^.  A.  obtained  a  judgment  a^inst  C,  a 
sheriff*,  for  an  escape,  and  C.  obtamed  judg- 
ment against  D.  and  £.,  the  sureties  for  the 
liberties  of  the  gaol.  D.  afterwards  prosecuted 
a  writ  of  error,  in  the  name  of  C,  to  reverse 
the  judgment  obtained  by  A.  agjainst  C. ;  and 
during  the  pendency  of  the  suit  in  error,  C* 
assigned  the  judgment  which  he  had  obtained 
against  D.  and  £.  to  A.,  with  the  assent  of  D., 
and  released  all  errore  in  the  judgment  of  A. 
against  C« — ^D.  then  filed  a  bill  in  Chancery  to 
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Bet  aside  the  aaBignment  and  release,  and  to  be 
permitted  to  prosecute  the  writ  of  error,  in  the 
name  of  C. ;  hdd,  that  the  assent  of  D.  to  the 
assignment  was  obtained,  by  taking  an  undue 
advantage  of  bis  situation  and  necessities,  and, 
therefore,  it  was  no  obstacle  to  the  relief 
sought ;  that,  admitting  the  assent  of  D.  to  the 
assignment  was  duly  obtained,  yet,  as  it  did 
not  appear  that  he  assented  to  the  release  of 
errors,  the  assignment  could  not  affect  his 
right  to  bring  a  writ  of  error,  nor  was  his 
rieht  affected  by  the  release ;  for  the  sureties 
of  a  sheriff  have  a  perfect  right  to  use  his 
name,  in  prosecuting  a  writ  of  error,  a  recov- 
ery against  the  sheriff  being,  in  effect,  a  recov- 
exy  against  them.    RitL 

1127.  Where  the  defendant  puts  in  an  an- 
swer, instead  of  demurring  to  the  bill,  and 
the  cause  comes  on  to  be  heard  upon  the  mer- 
its, it  is  too  late  to  object  to  the  jurisdiction  of 
the  Court,  on  the  ground  that  the  plaintiff  has 
an  adequate  rem^y  at  law,  which  he  might 
have  pursued.  UnderhiU  v.  Van  CortlaniU,  2 
J.  C.  R.  339. 

1128.  Where  a  party,  on  being  sued  at  law, 
made  his  defence,  which  was  overruled  as  in- 
sufficient, he  cannot,  on  the  same  facts  alone, 
obtain  relief  in  equity.  King  v.  Baldwin,  2  J. 
C.  R.  554. 

1129.  Where  a  cause  depends,  simply  and 
entirely,  on  the  solution  of  a  legal  question,  a 
Court  of  law  is  the  proper  forum  for  its  deter- 
mination.   Ibid. 

1130.  A  seems,  that  where  a  statute  gives  to 
certain  persons  a  discretion  in  a  particular  case, 
and  for  a  special  purpose,  a  mistake  of  judg- 
ment in  that  case  cannot  be  reviewed  and  cor- 
rected in  Chancery.  Haighi  v.  Day,  1  J.  C. 
R.18. 

1 131.  But  their  discretion  may  be  controlled, 
if  exercised  in  bad  faith  and  against  con- 
science.   Ibid, 

1132.  After  a  trial  at  law,  or  a  report  of 
referees,  a  party  cannot  have  the  aid  or  Chan- 
cery, unless  he  can  impeach  the  justice  of  the 
Terdict  or  report,  by  facts,  or  on  grounds  of 
which  he  could  not  have  availed  himself  be- 
fore, or  was  prevented  by  fraud  or  accident,  or 
by  the  act  or  the  opposite  party,  without  any 
fault  or  negligence  on  his  part  Ihmcan  v. 
Lyon,  3  J.  C.  R.  351, 

1 133.  Nor  will  the  Court  relieve  against  a 
judgment  at  law,  on  the  ground  o^  its  being 
against  equity,  unless  the  defendant  was  igno- 
rant of  the  fact  in  question,  or  it  could  not  be 
feceived  as  a  defence  at  law,  or  unless  he  was 
prevented  by  fi«ud,  accident,  or  the  act  of  the 
oprK)eite  party,  from  making  the  defence. 
Foster  v.  Wood,  6  J.  C.  R.  87. 

1134.  Chancery  has  original  jurisdiction,  to 
be  exercised  in  sound  djscretion,  to  try  all 
questions  of  fact  without  the  aid  of  o  jury. 
SmiJOi  V.  Cora,  5  J.  C.  R.  118. 

*1135.  And  it  is  not  bound,  ex- 
[*29ft]  cept  in  cases  of  bills  for  dxoorct, 
for  adultery,  or  where  there  is  an 
issue  of  devisavU  vel  non,  to  send  a  matter  of 
fact  to  be  tried  by  a  jury,  if  it  can  decide  of 
ilself,  to  its  own  satisfaction,  on  the  evidence. 
ttnd. 
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1 136.  M.  and  T.,  being  owners,  in  certain  pro- 
portions, of  goods  lying  at  Cadiz,  M.  constgn- 
ed  the  whole  to  T.  of  P.  for  sale,  on  their  joint 
account,  according  to  their  respective  inter- 
ests ;  T.  put  the  goods  with  the  invoice  and 
bill  of  lading  into  the  hands  of  B.  and  C^ 
partners  in  trade  at  JVhcr-  York  to  sell ;  hdd, 
that  B.  &  C.  could  not  retain  the  proceeds  in 
their  bands,  to  satisfy  a  demand  of  B.  against 
M. ;  and  that,  having  received  the  poods  as 
agents  of  T.,  with  full  knowledge  of  lus  rights, 
and  of  the  capacity  in  which  he  acted,  they 
were  not  entitled  to  the  aid  of  this  Court  in 
defending  a  suit  at  law,  brought  by  T.  against 
them.  Murray  v.  ToUsnd  and  Meade,  3  J.  C. 
R.5e9. 

1137.  Where  the  plaintiff,  having  an  exclu- 
sive right,  under  an  act  of  the  legislature  of 
this  state,  granted  to  the  defendant  the  exclu- 
sive right  of  navigating  with  steam-boats^  for 
a  certain  time,  between  ^ew-York  and  ^aten 
Island ;  and  it  vtras  provided,  that  if  the  legis- 
lature of  Nkw-Jersey  should,  at  any  time 
thereafler,  obstruct  or  prevent  the  plaintiff 
from  navigating  with  steam-boats  the  waters 
of  that  state,  that  from  thenceforth  the  grant 
should  cease,  &c. ;  held,  that  though  the  easus 
faderis  may  have  occurred.  Chancery  could 
not  interfere  to  restrain  the  defendant  from 
continuing  to  exercise  his  right  under  the 
grant  to  him,  until  the  plaintiff  had  establish- 
ed the  fact  ai  law,  and  nis  right  to  resume  t)ie 
grant.  Livingston  v.  Ihmpkms,  4  J.  C.  R. 
415. 

1138.  Chancery  will  not  interpose  to  amend 
a  written  instrument,  as  a  policy  of  insur- 
ance, on  the  ground  of  misiakt,  without  the 
clearest  and  most  satisfactory  proof  of  the 
mistake,  and  of  the  real  agreement  between 
the  parties.  Lyman  t*  Un&d  bmaremee  Om- 
jMny,  2  J.  C.  R.  630.     iST.  C.  on  appeal,  17  J. 

11^.  Where  the  intention  is  manifest, 
Chancery  will  always  relieve  against  mistakes 
in  agreements,  and  that  in  the  case  of  a  sure^ 
ty,  as  well  as  in  any  other  case.  f¥istr  ▼. 
BlatMy,  1  J.  C.  R.  607. 

1140.  Chancery  does  not  relieve  parties 
from  their  acts  and  deeds  fairly  done,  on  a  full 
knowledge  of  the  fkcts,  though  under  a  mis- 
take of  the  law.  Lyon  v.  Rtehmond,  2  J.  C. 
R,51. 

1141.  Where  a  bill  is  filed  to  correct  an  al- 
leged mistake  in  a  contract  or  agreement,  the 
evidence  of  the  mhstake  must  be  clear  and 
certain.  ExecvJtors  of  Gebnan  ▼.  Beardsky,  2 
J.  C.  R.  274. 

1142.  Where  a  bOl  is  filed  solely  for  the 
purpose  of  correcting  a  mistake,  it  will  not  be 
retamed,  on  the  ground  that  there  is  money  due 
from  the  defendant  on  the  contract    IhuL 

1143.  Equity  relieves  against  a  mistake,  as 
well  as  against  fraud,  in  a  deed  or  contract  in 
vnriting;  and  parol  evidence  is  admissible  to 
prove  the  mistake,  though  it  is  denied  in  the 
answer ;  and  this,  whether  the  plaintiff  seefci 
relief  affirmatively  on  the  ground  of  the  mis- 
take, or  where  the  defendant  sets  it  up  as  a  de- 
fence, to  rebut  an  equity.  fTtSeme  v.  Moon, 
2  J.  C.  R.  585. 
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1144.  Where  there  is  neither  accident  nor 
mistake,  mifirepreseotation  nor  fraud,  Chance- 
ry has  no  jurisdiction  to  afford 

[  *^9S  ]  refief  to  a  party,  •on  the  ground 
tliat  he  haft  lost  his  remedy  at  law, 
through  mare  ignorance  of  a  factf  the  knowl- 
edge of  which  might  have  been  obtained  by 
due  diligence  or  inquiry,  or  by  a  bill  of  dis- 
covery.   Penny  v.  Martin^  4  J.  C.  R.  5(16, 

1145.  Chancery  will  not  aid  or  enforce  a 
mere  voluntary  agreement,  not  valid  at  law, 
es})ecially  against  a  legal  claim  for  a  just 
delit,  and  where  there  is  no  consideration,  ac- 
cident or  fraud.  Mintum  v.  Seymour,  4  J. 
C.  R.  497. 

1 14(1  Cliancery  has  no  power  to  interfere 
v!\ih  or  set  aside  an  assessment  on  the  pro- 
pri^'tors  and  occupauis  of  lots  made  by  com- 
missioners under  the  direction  of  the  corpora- 
tion of  the  city  of  AWr-  ForJt,  under  an  act  of 
tlic  legislature,  to  defray  the  expense  of  a 
common  sewer,  on  the  ground  merely  of  a 
ini>iake  in  judgment  of  .the  commissioners, 
aiid  where  there  is  no  allegation  of  partiality 
or  unfairness.  Le  Roy  v.  Corporation  of  J^ew- 
iof*,  4  J.  C.  R.  352. 

1147.  Where  there  is  a  'devise  in  trust  for 
the  payment  of  debts,  and  to  distribute  the 
rp^idoe;  the  (U9tU  are  placed  under  the  juris- 
diction of  Chancery ;  and  it  will,  therefore,  en- 
join a  suit  by  one  creditor  against  the  execu- 
tors and  trustees,  brought  for  the  purpose  of 
gaining  a  preference.  Benson  v.  Le  Roy^  4 
J.C.R.651. 

1148.  Chancery  has  power  to  assist  a  judg- 
meot  creditor  to-discover  and  reach  the  prop- 
erty of  a  debtor,  placed  by  him  be\'ond  the 
reach  of  an  execution  at  law.  M*Dermutt  v. 
Snw/?,  4  J.C.  R.  687.  ffOliams  v.  Brown,  4 
J.C.R.682.  Brinkerhoff  v.  Broum^i  J,  C,K. 
671.  Spader  v.  Havu,  5  J.  C.  R.  280.  S,  C. 
on  appeal,  20 /.R.  554. 

1149.  On  a  bill  filed  hy  the  overseers  of  the 
]Mr  of  the  town  of  5.,  against  the  overseers 
of  the  town  of  JB.,  for  relief,  on  the  ground  of 
fraud  alleged  to  have  been  committed  by  a 
f)rn)cr  overseer  of  B.,  in  the  apportionment 
of  the  poor, 'under  -an  act  for  the  division  of 

.that  town,  Chancery  cannot  give  relief  against 
the  parties  in  their  individuiCI  capacities ;  but 
the  remedy,  if  any,  between  the  two  towns,  is 
*t  law.  Gregory  and  others  v.  Reeve  and  otk- 
«,5J.C.R.230. 

}l^.  Chancery  will  not  sustain  a  bill,  the 
object  of  which  is  to  obtain  a  review  of  the 
judgment  of  the  Supreme  Court,  on  the  con- 
»?niction  of  the  statute  (Sess.  41.  c.  250.  s.  8.) 
relatire  to  judgments  by  confession,  as  to  the 
pri«)rity  of  &n  between  two  judgments.  Brin- 
*<rft»/v.  Marvm,  5  J.  C.  R.  320. 

1151.  It  has  no  jurisdiction  to  grant  an 
Rijuoction  to  restrain  the  collection  of  sums 
allowed  by  the  supervisors  of  a  town,  un- 
der acts  of  the  legislature,  as  bounties  for 
the  destruction  of  wolves ;  there  being  no 
charge  of  fraud  or  corruption  in  the  board  of 
wperrisors.   Jtfooer«  v.  ;Sme(fley,  6  J.  C.  R.  28. 

1152,  The  review  and  correction  of  all 
W"J«,  mistakes,  and  abuses,  in  the  exercise  of 
'he  powers  of  inferior  jurisdictions,  and  in  the 


official  acts  of  public  officers,  belongs  exclu- 
sively to  the  Supreme  Court.    Ibid, 

1153.  The  jurisdiction  of  Chancery  is  con- 
current as  to  legal,  and  exclusive  as  to  equita- 
ble bars ;  and  a  collateral  satisfaction  will  con- 
stitute, in  equitv,  a  good  bar  to  a  freehold 
righL    Jones  v.  FoweU,  6  J,  C,  R.  194. 

1154.  As,  where  a  widow,  enti- 
tled to  dower  in  land  of  which  *her    [  *294  ] 
husband  died  seisid,  accepts  an 
equivalent  in  other   land,  or  in  money,  she 
will  be  barred  from  asserting  her  claim  for 
dower.    Ibid* 

1155.  The  jurisdiction  of  Chancery  over 
trials  at  law,  by  compelling  the  party,  who 
has  gained  a  verdict,  to  submit  to  a  new  trial, 
or  1^  forever  enjoined  from  proceeding  on 
his  vefdict,  is  now  very  rarely  exercised ;  and 
never,  except  in  a  very  clear  case  of  fraud  or 
injustice,  or  upon  newly  discovered  evidence, 
which  could  not  jxissibly  have  been  pro- 
duced at  the  first  trial.  Floyd  v.  Jaynt,  6 
J.  C.  R.  479. 

1156.  Chancery  does  not  noW  interfere  in 
granting  new  trials.  Per  Spencer,  Ch.  J.  Sim- 
son  V.  Hart,  on  appeal,  14  J.  R.  ^ 

1157.  But  where,  afler  verdict  in  a  Court 
of  Common  Pleas,  that  Court,  under  the 
statute,  has  no  power  to  grant  a  new  trial,  t^ 
seems,  that  Chancery  will  grant  relief,  on  the 
ground  of  newly  discovered  evidence,  unless 
the  sum  be  too  small  to  bear  the  expense  of 
the  remedy.    Floyd  v,  Jayne,  6  J.  C.  K.  479. 

1158.  But  if  the  party  has  not  used  dili- 
gence, or  all  the  means  in  his  power  to  estab- 
lish, at  the  trial,  the  fact  which  he  seeks  to 
prove  on  a  new  trial,  the  Court  will  not  inter- 
fere.   Ibid, 

1159.  Persons  incompetent  to  protect  them- 
selves, from  old  age,  weakness  of  mind,  or 
some  delusion  or  fanaticism,  are  entitled  to  the 
protection  of  the  Court  Malin  v.  Malin^  2 
J.  C.  R.  238.  Matter  of  Barker,  2  J.  C.  R. 
232. 

1160.  The  proper  remedy  for  the  creditor 
of  a  lunatic  is  in  Chancery,  which  has  the 
sole  custody  of  the  estates  of  lunatics.  Ex- 
ecutors of  Brasher  v.  Cortlandt,  2  J.  C.  R,  400. 

1161.  The  peculiar  state  of  the  property, 
and  the  oppressive  nature  of  the  litigation,  as 
to  the  title,  afford  a  prooer  ground  for  the 
equitable  jurisdiction  of  the  Court.  ^/tcoU  v. 
The  Trustees  of  Huntington,  IJ.  C.  R.  166. 

1162.  And  the  party  majF  either  come  into 
Chancery  first,  to  have  his  title  tried  at  law, 
under  its  superintendence,  or  he  may  have  the 
tide  established  at  law  before  he  comes  to  the 
Court ;  and  where  the  title  is  once  established 
to  the  satisfaction  of  the  Court,  either  upon  its 
own  view  of  the  testimony,  or  by  a  verdict  on 
one  or  more  issues  awaraed  at  its  discretion, 
it  will  declare  in  whom  the  right  exists,  by  a 
decree,  and  protect  that  right  ny  a  perpetual 
injunction.    Ibid, 

1163.  Bot,  if  the  plaintiff,  from  his  own 
case,  does  not  show  enough,  or  fails  to  make 
out  a  title  by  evidence,  his  bill  will  be  dis- 
missed, without  awarding  an  issue.    Ibid, 

1164.  A  bill  of  peace,  to  prevent  litigation, 
at  law,  is  allowed  only  in  case  the  plaintiff  has 
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satisfactorily  established  his  right  at  law,  or 
where  the  persons  who  controvert  the  riffht 
are  so  numerous  as  to  render  an  issue  under 
the  direction  of  Chancery,  necessary  to  bring 
in  all  the  parties  concerned,  and  to  prevent  a 
multiplicity  of  suits.  Eldndgt  y.  iSIL  2  J. 
C.  R,  281. 

1165.  Chancery  has  power  to  order  a  bond 
or  other  instrument  to  be  delivered  up  to  be 
cancelled,  whether  such  instrument  is,  or  is 
not  void  at  law,  or  whether  it  be  void  on  the 
face  of  it,  or  by  matter  shown  by  the  proofs 
in  the  cause ;  but  the  exercise  of  this  power 
rcstR  in  the  sound  discretion  of  the  Court,  and 
is  regulated  by  the  circumstances  of  each  par- 
ticular case.  HamiUon  v.  Cummings^  1  J.  C. 
R.  517. 

*1166.  Where  a  bond,  good  on 
[  *295  ]  the  face  of  it,  had  been  held  by  the 
defendant  for  twenty-seven  years, 
and  he  admitted  that  it  had  been  given  upon  a 
trust,  which  he  ought  not  to  disclose,  and  de- 
pended on  a  contingency  which  had  not  hap^ 
pened,  though  it  might  possibly  happen,  the 
Court  ordered  the  bond  to  be  deliverea  up  and 
cancelled.    UntL 

1167.  So,  where  a  bond  conditioned  to  pay 
a  certain  sum,  and  good  on  the  face  of  it,  and 
on  which  a  suit  at  law  was  pending ;  and  the 
obligor  had  a  food  defence  m  equity,  arising 
from  matter  dtwrs  the  bond,  it  was  ordered  to 
be  delivered  up.    Ibid. 

1168.  Chancery  has  jiuisdiction  to  prevent 
a  tenant  in  common  from  committing  wast€. 
HawUu  V.  CUnoe9, 2  J.  C.  R.  122. 

11 69.  It  has  concurrent  jurisdiction  with 
Courts  of  law  in  cases  of  private  nmsanet. 
Gardner  v.  Tnuteea  of  J^ewbur^  2  J.  C.  R. 
162.    Fan  fiei^env.F^Be/^fen,  2  J.  C.R.  272. 

1170.  But  the  Court  does  not  interfere  to 
prevent  or  remove  a  private  nuisance,  unless 
It  has  been  created  to  the  annoyance  of  the 
right  of  another,  long  previou^y  enjoyed. 
Vam  Bergen  v.  Van  Bergen^SJ.  C.  R.  282. 

1171.  And  it  must  be  a  case  of  strong  and 
imperious  necessity,  or  the  right  be  previously 
established  at  law,  before  the  party  is  entitled 

'to  the  aid  of  the  Court.     Ibid, 

1172.  The  jurisdiction  of  Chancery  in 
awarding  oorft/um,  is  well  established.  ffU- 
Idn  V.  fnlkiny  1  J.  C.  R.  111.  [It  is  recognized 
by  the  16th  section  of  the  act  relative  to  the 
partition  of  lands..  1 N.  R.  L.  507.  Seas.  dS. 
c.  100  s.  14. 16,  if] 

1173.  Chancery  gives  relief  against  h  penal- 
iy  or  forfeiture^  where  the  case  admits  of  cer- 
tain compensaHon ;  but  not  where  sums  cove- 
nanted to  be  paid  are  in  the  nature  of  stipu- 
lated  damages ;  but  it  will  not  interfere,  unless 
the  party  can  be  clearly  and  fully  indemnified, 
and  placed  in  the  same  situation  as  if  nothinff 
had  iiappened.  Skinner  v.  Dayton,  2  J.  C.  £ 
526.    S.  C.  on  appeal,  17  J.  R.  357. 

1174.  It  does  not  assist  the  recovery  of  a 
penalty  or  forfeiture,  or  any  thing  in  the  nature 
of  a  forfeiture.  Livingeton  v.  Tompkins,  4  J. 
C.  R.  415. 

1175.  It  does  not  lend  its  aid  to  devest  an 
estate  for  the  breach  of  a  subsequent  condi- 

Ibid. 
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1176.  It  will  only  interfere  to  protect  the 
property  from  waste  and  destruction,  or  pre- 
vent its  removal  out  of  the  jurisdiction  of  the 
Court,  pending  an  action  at  law  to  recover  the 
possession.    Ibid. 

1177.  It  does  not,  unless  under  very  special 
circumstances,  sustain  a  bill  for  a  compensa- 
tion in  damages,  for  breach  of  an  agreemeoL 
Hatdi  V.  Cobb,  4  J.  C.  R.  559.  &  P.  Kemp- 
ehaU  V.  SUme,  5  J.  C.  R.  193. 

1178.  As  where  the  defendant,  who  had 
entered  into  an  agreement  with  the  piaintifT, 
for  the  sale  and  conveyance  of  a  lot  of  land, 
ailer  the  time  of  performance  had  elapsed, 
sold  and  conveyed  the  land  to  a  third  person, 
for  a  valuable  conaderation,  without  notice 
of  the  agreement;  hdd,  that  a  specific  per- 
formance could  not  be  decreed,  but  the  par- 
ty's remedy,  if  any,  was  at  law.  KtmpshaUs, 
Stone,  5  J.  C.  R.  19a 

•1179.  A  party  has  no  remedy  [•2961 
in  Chancery,  on  the  mere  ground 
of  a  failure  of  tide,  if  he  has  taken  no  cove- 
nant to  secure  the  title,  and  there  is  no  fraud 
in  the  case.  Chestemum  v.  Gardner,  5  J.  C. 
R,29. 

1180.  But  that  Court  may  decree,  a  specific 
performance  of  a  general  covenant  of  imUm- 
nity,  though  it  sounds  only  in  damages. 
Champion  v.  Brown,  6  J.  C.  R.  398. 


XXXVin.     LACHES,    LEJSTGTH 
TIME,  A?fD  possession 


OP 


1181.  Where  an  executor  put  bonds  and 
notes,  due  to  his  testator,  into  the  hands  of  an 
attorney  to  collect,  and,  after  the  death  of  the 
testator,  the  attorney  collected  the  money,  and 
applied  it  to  his  awn  use,  and  became  insol- 
vent ;  held,  that  the  estate  of  the  executor  was 
not  chai^geable  with  the  loss,  especially  after 
the  lapse  of  more  than  six  years.  JRiOfner  v. 
PearaaU,  3  J.  C.  R.  578. 

1182.  Where  the  defendant,  a  honaJuU  pur- 
chaser, without  notice,  and  those  Qnder  whom 
he  claimed,  had  been  in  possession  of  laod 
above  twenty-six  years  before  the  plaintiffi 
filed  their  bill  to  enforce  their  claim  founded 
on  an  implied  trust,  tlie  bill  was  dismissed, 
but  without  costs.  Shaiver  y.  RadUy,  4  J. 
g.  R.  310. 

1183.  C.  purchased  of  V.  a  milita|7  lot,  and 
although  the  whole  estate  was  intended  to  be 
transferred,  the  assignment,  for  want  of 
words  of  inheritance,  conveyed  only  an  estate 
for  life  ;  and  C.  entered  and  continued  in  pos- 
session of  the  land  until  bis  death,  having 
made  valuable  improvements  upon  it ;  and  V. 
stood  by  during  thirteen  yeoxa  after  the  death 
of  C,  seeing  bis  heirs  in  possession,  wb9 
claimed  to  be  owners  in  fee  under  C.,  and 
dealing  with  the  land  as^  absolute  owners, 
without  disclosing  any  claim  to  the  reversion, 
or  any  pretension  of  right  or  title ;  ^e^  that 
v.,  and  all  persons  under  him,  were  estopped, 
by  his  silence  for  such  a  length  of  time,  from 
asserting  his  legal  title.  Higinboiham  v.  Bvr- 
net,  5  J.  C.  R.  ibi. 
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1184.  Where  an  agent  had  suffered  (kirty 
Tears  after  his  agency  had  ceased,  and  mxteen 
years  before  the  death  of  his  principal,  to  elapse, 
witiiout  rendering  any  account,  or  filing  a 
bill ;  heU  that  the  staleness  of  the  demand 
fila  a  bar  to  its  admission.  Mooera  v.  fVhiUy 
6J.C.R.3aO. 

1185.  Where  there  is  fraud  or  collusion  be- 
tween the  executor  and  debtor,  or  insolvency, 
iapsc  of  time  is  not  ground  of  demurrer  to  a 
bill ;  but  is  matter  of  evidence,  not  an  abso- 
lute bar,  and  may  be  set  up  in  the  answer  of 
the  defendant.  JIfDotd  v.  Charles^  6  J.  C. 
R.132. 

1186.  The  owner  of  land  through  which  a 
lirtam  of  waUr  has  run  from  time  immemo- 
rial, is  etided  to  its  use,  of  which  he  cannot  be 
deprived  without  his  consent,  or  a  just  coni- 

rij«tion.    Gardner  v.  Trustees  ofSfewburgh, 
J.  C.  R.  162. 

1187.  Whether  the  yearly  ^U  rent^  in  lieu 

of  all  other  rents^  reserved  *in  a 
[*297]    grant  or  lease  in  fee  of  land,  and 

which  have  not  been  demanded 
for  more  than  sixty  ^ears,  will  not  be  pre- 
aimcd  to  have  become  extinguished  by  la{ise 
of  time.  Ten  Broeck  v.  LivingsUm,  1  J.  C. 
K357. 

See  AccomiL  Evidtnce.  Legacy.  Limita- 
tionSf  Statute  of. 


XXXIX.  LEASE. 

1188.  A  surrender  of  a  lease  by  the  lessee  to 
the  lessor,  is,  U  seems,  an  extinguishment  of 
the  |nt)wing  xeau  Shtpprd  v.  MerriUj  2  J.  C. 
B,27a 

1189.  Rent  may  be  recovered  in  eauity, 
where  the  remedy  has  become  difficult  or 
doubtful  at  law,  or  where  there  is  a  perplexity 
or  UDcertainty  as  to  the  title,  or  the  extent  of 
the  tenant's  responsibility.  Livingston  v.  Liv^ 
tt^rfon,  4  J.  C.  R.  287. 

1100.  A  covenant  to  renew  a  lease  does  not, 
necessarily,  imply  that  another  lease  is  to  be 
given,  not  only  for  the  same  term  and  rent,  but 
also,  with  all  the  covenants  contained  in  the 
fonoer  lease ;  such  covenants  being  accidental, 
and  not  essential  parts  of  the  lease.  Rutgers 
V.  Hwder,  6  J.  C.  R.  215. 

1191.  As,  where,  in  a  building  lease  for 
twenty-one  years,  at  a  certain  annual  rent,  it 
H-as  covenanted,  that  at  the  expiration  of  the 
term,  the  buildings  erected  and  improvements 
ntade  by  the  les«ee,  should  be  valued  in  the 
mauner  specified  in  the  lease ;  and  if  the  lessor 
^ould  not  abide  by  and  pay  the  amount  of  such 
valuation,  he  should  **  renew  the  lease,  or  rede- 
mise the  lot,  at  such  rents,  and  upon  such  tenns 
>s  mifrht  be  aereed  on  between  the  parties :" 
At  the  end  of  the  lease,  the  lessee  refused  to 
Mcppt  a  redemise  of  the  lot,  upon  any  ternns, 
uhI  insisted  upon  being  paid  for  his  buildings 
uid  improvements,  according  to  the  valuation 
thereof,  made  pursuant  to  tlie  covenant  in  the 
l^aw ;  and  the  lessor  tendered  a  renewal  of 
the  lease,  for  the  same  term  and  for  the  same 


rent,  but  without  any  covenant  as  to  the  build- 
ings, or  paving  for  buildings  and  improve- 
ments ;  helJj  that  the  lessee  was  bound  to  ac- 
cept the  renewal  of  the  former  lease  so  ten- 
dered, or  to  give  up  all  claim  to  be  paid  for 
buildings  and  improvements.    Ibid, 


*XL.  LEGACY.        [  ^aOS  ] 

A.  fTko  take  as  legatees,  what  passes  hy  the  he- 

ouesty  and  by  what  words ;  and  where  the 
legacy  is  specific,  pecuniary,  or  general. 

B.  Payment  of  legacies;   and  of  marshaUxng 

assets  for  that  purpose. 

C.  When  liable  to  abate  or  rtfund. 

D.  Ademption  of  a  legacy. 
£.  Action  for  a  legacy. 

A.  fFho  take  as  legatees,  what  passes  hy  the  he^ 
ouest,  and  by  what  words;  and  where  the 
legacy  is  specific,  pecuniary,  or  generaL 

1192.  Though  the  name  of  the  legatee  is 
entirely  mistaken  by  the  testator,  as  Cornelia 
Thompson,  for  Caroline  Thomas,  yet  the  be- 
quest IS  good  ;  and  the  intention  of  the  testa- 
tor and  me  mistake  in  the  name  being  satisfac- 
torily proved,  the  legacy  was  ordered  to  be 
paid  to  the  person  intended.  Humas  v.  iSXe- 
vens,  4  J.  C.  R.  607. 

1193.  A  testator,  by  his  will,  gave  to  his 
daughter,  during  her  separation  from  W.  C, 
her  husband,  one  thousand  dollars  a  year, 
which  he  charged  on  his  real  estate ;  and  the 
daughter  was,  in  fact,  living  separate  firom  her 
husband  when  the  will  was  executed,  but  she 
and  her  husband  afterwards  lived  together,  and 
were  cohabiting  together  at  the  time  of  the 
testator's  death  ;  and  about  three  months  after 
his  death  they  again  separated,  and  continued 
to  live  separate  for  a  year ;  hddj  that  the  legacy, 
depending  on  a  se))aration  which  existed  at  the 
time  of  the  execution  of  the  will,  and  with  a 
view  to  that  fact,  was  lawful  and  proper ;  and, 
the  separation  having  ceased  wiien  the  will 
took  enect  by  the*  death  of  the  testator,  there 
was  an  end  of  the  legacy ;  and  a  voluntary 
separation  of  the  parties,  afterwards,  would 
not  entitle  the  wife  to  it.  Cooper  v.  Remsta^ 
5J.C.R.459.    5.  C.3J.C.R.  382.521. 

1194.  To  ascertain  the  chai-acter  of  a  legacy, 
the  intention  of  a  testator  is  an  essential  in- 
quiry.    WaUtm  V.  Walton,  7  J.  C.  R.  258. 

1195.  A  bequest  of  all  the  testator's  right, 
interest  and  property  in  shares  of  the  Bank  of 
the  United  States,  \a  a  specific  legacy.  IbvL 
SeeD. 

1 196w  A  legacy  of  a  sum  of  money  to  a  town, 
for  the  purpose  of  erecting  a  town  bouse,  for 
the  transaction  of  public  business,  is  valid  as  % 
charitable  bequest.  Coggeshall  v.  Petton,  7  J* 
C.R.292. 

B.  Payment  of  legacies,  and  qf  marshallmg 

assets  for  thatpurpose, 

1197.  Since  the  statute  gives  a  remedy  at 
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law  to  recoyer  legacies  and  distributives  shares, 
the  statute  of  limrtatioDS  may  be  pleaded  in 
bar  to  the  pavment  of  a  legacy,  Kane  v.Blood- 
groorf,  7  J.  C.R.  90. 

1198.  But  if  there  was  no  remedy  at  law, 

Chancery,  in  regard  to  •very  stale 
[*299]     demands,   would  adopt  the   pro- 
visions of  the  statute.     Executors 
i^Ardm  v.  Ard^rCs  Executors^  IJ.  C.  R.  313. 

1199.  A  legatee  may  compel  an  executor  to 
bring  into  Court  money  in  his  hands,  or  to  give 
security,  where  the  legacy  is  payable  at  a  fu- 
ture day.    Lupton  v.  lAipton,  2  J.  C.  R.  614. 

1200.  A  legacy  payable  at  a  future  dav,  does 
not  carry  interest  until  afler  it  is  payable,  un- 
less given  to  a  child,  and  the  parent  by  his  will, 
has  made  no  other  provision  for  its  maintenance. 
Ibid.  But  this  exception  does  not,  it  seems^ 
extend  to  grandchildren.    Ibid. 

1201.  If  a  residuary  legatee  might  come  in 
and  take  the  land  itself,  instead  of  its  pro- 
ceeds ;  yet,  afler  a  sale  by  executors  under  the 
will,  it  is  too  late  for  him  to  make  his  election. 
Osgood  V.  Franklin,  2  J.  C.  R.  1.  21. 

1202.  A  devisee  of  land  charged  with  the 
payment  of  a  legacy,  who  accepts  the  devise, 
IS  pereonally  liable  for  the  legacy,  and  must 
pay  interest  upon  it,  from  the  tmie  it  was  pay- 
able, though  it  was  not  demanded  by  the  lega- 
tee.    GUn  V.  Fislur,  6  J.  C.  R.  33. 

1203.  And  where  a  devisee  said,  that  if  the 
legacy  had  been  demanded,  he  would  not 
have  paid  it,  and  admitted  a  sufficiency  of  as- 
sets, he  was  decreed  to  pay  costs.    Ibid. 

1204.  And  where  sucn  devisee  dies,  his/)er- 
Monal  representatives  are  bound  to  pay  the  legacy 
as  &  personal  debt  of  the  intestate.  Jbid,  See  C. 

C.  When  liable  to  abale  or  refund, 

1205.  If  an  executor  pays  one  legatee,  and 
there  is,  aflcrwards,  a  deficiency  of  assets  to 
pay  the  others,  the  legatee  so  paid  niust  refund 
a  proportionable  part.  Jjupttm  v.  huvUm^  2  J. 
C.  R.  614. 

1206.  But  if  the  deficiency  of  assets  has 
been  occasioned  by  the  waste  of  the  executor, 
the  legatee,  who  has  been  paid  may  retain  the 
advantage  he  has  gained  by  his  legal  diligence, 
as  against  the  other  legatees,  but  not  against 
a  creditor.    Ibid. 

1207.  Where  land  is  devised,  charged  with 
the  payment  of  a  legacy,  and  the  devisee  ac- 
cepts of  the  devise,  he  has  no  right  to  require 
of  the  legatee,  before  payment,  a  security  to 
refund,  in  case  of  a  deficiency  of  assets  to  pay 
debts,  &c.     den  v.  Fisher,  6  J.  C.  R,  33. 

1208.  It  is  only  when  the  suit  for  a  legacy  is 
against  executors  or  administrators,  as  such, 
that  the  legatee  is  bound  to  give  security  to  re- 
fund ;  not  where  the  suit  is  against  the  execu- 
tor or  administrator  of  the  devisee,  who  has 
accepted  the  devise  of  the  land,  charged  with 
the  payment ;  for  the  leeacy  is  then  considered 
as  his  personal  debt,  and  the  legatee  as  a  cred- 
itor.   Ibid, 

D.  Ademption  of  a  legacy, 

12C9.  Where  a  debt  or  specific  chattel  is 
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bequeathed,  the  specific  legacy  is  adeemed,  or 

extinguished,  in  the  life-time  of  the 

testator,  by  •the  payment  of  the     [  *300  ] 

debt,  or  the  sale  or  conversion  of 

the  chattel.     Walton  v.  Walton,  7  J.  C.  R.  258. 

1210.  But  a  pecuniary  or  demonstrative  leg- 
acy, which  is  general  in  its  nature,  though 
payable  out  of  a  particular  fund,  is  not  adeemed 
or  extinguished  by  the  extinguishment  of  the 
fund  designated  for  the  payment  of  it.    Ibid, 

1211.  A  legacy  of  shares  in  a  bank  is  not 
extinguished  or  destroyed  by  a  variation  of  the 
testator's  interest  produced  by  operation  of  law. 
Ibid. 

1212.  As  where  a  testator  bequeathed  all  bis 
interest  in  30  shares  in  the  Bank  of  the  United 
States,  and,  before  his  death,  the  charter  of  the 
bank  expired,  and  all  its  property  and  funds 
were  conveyed  to  trustees,  who  divided  the 
funds  received  by  them,  from  time  to  time, 
among  the  stockholders,  and  the  testator  re- 
ceived dividends  on  the  shares,  but  did  not  sell 
or  diB[)bso  of  them  ;  held,  that  this  was  an 
ademption  of  the  legacy  pro  tanto  only ;  and 
that  the  legatee  was  entitled  to  the  dividends 
payable  after  the  testators  death.    Ibid. 

1213.  So  where  ttoo  shares  in  the  Western 
Inland  ■  Lock  Navigation  Company  were  l>e- 
queathed  to  the  plaintiff,  and  tne  Btiares  in  the 
life-lime  of  tlie  testator  were,  by  some  armagc- 
ment,  increased  to  the  number  of  six,  and  tlie 
stock,  under  an  act  of  the  legislature,  became 
vested  in  the  state,  and  a  certain  sum  paid  to 
the  stockholders,  as  a  compensation  for  its  val- 
ue ;  held,  that  the  legacy  was  not  adeemed  or 
extinguished.    Ibid, 

£.  Action  for  a  lega^^ 

1214.  Where  there  are  several  legacies  giv- 
en, which  are  to  be  increased  or  diminished  as 
the  estate  should  increase  or  diminish,  one 
legatee  may  file  his  bill,  in  behalf  of  himself 
and  the  other  legatees  who  may  choose  to  come 
in  against  the  executors,  for  an  account  and 
payment  Brown  v.  Ricketts,  3  J.  C.  R.  553. 
5.  P.  Daeoue  v.  Fanning,  4  J.  C.  R.  199. 

1215.  But  where  the  bill  is  for  the  residtie 
of  the  estate,  all  the  residuary  legatees  must 
be  parties  to  the  bill.    Ibid. 

1216.  Where  the  plaintifiT,  in  his  bill,  set-up 
a  claim,  indej^ndent  of  tiie  will,  to  part  of  the 
properly  devised  in  tnist  to  pay  the  legacies, 
he  must  elect  to  wt;ive  his  claim,  or  wait  until 
it  be  determined,  before  he  can  call  for  an  ac- 
count, or  payment  of  part  of  his  legacy.    Ibid. 

1217.  Where  husband  and  wife  sue  for  the 
wife's  legacy,  the  Court  will  direet  a  suitable 
provision  to  be  made  out  of  it,  for  the  mainte- 
nance of  her  and  her  children,  before  decree- 
ing payment  of  the  legacy  to  the  husband. 
Rid, 


•XLL  LIMITATIOJ^rS,  STAT-     [  •301  ] 

UTE  OF. 

1218.   The  statute 'receives  the  same  eon* 
strucdoa  and  application,  in  analogous  cases^ 
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in  equity,  as  at  law.  Kcavt  t.  Bloodgood^  7  J. 
C.  R.  90. 

1^19.  The  statute  of  limitatioiis  is  a  good 
plra  in  bar,  in  equity,  as  well  as  at  law.  Kane 
Y.  Bloodgood,  7. J.  Ci^R.  90. 

r<^20.  And  where  to  a  suit  at  law  on  a  note, 
die  dcfeDdant  pleaded  the  statute,  and  the  plain - 
tiif  tiled  a  bill  of  discovery,  with  a  view  to  en- 
ai)le  hiai  to  prove  a  promise  within  six  years ; 
kid,  that  the  defendant  was  not  bound  to  dis- 
cover anv  thing  that  would  destroy  the  effect 
of  his  plea  at  law.  Lansing  v.  ^arr,  2  J.  C. 
R.150. 

1221.  The  limitation  in  the  statute  a^nst 
usury,  must  be  pleaded  or  insisted  upon  in  the 
aiiiiwer,  otherwise  the  defendant  cannot  have 
ihe  iKoefit  of  it,  at  the  hearing.  Dey  v.  />ttn* 
ham,^J.C.R.182. 

1^2.  A  prescription  of  twenty  years  will 
l<ar  a  claim  to  a  right  of  common.  Denton  v. 
J(P'kson,  2  J.  C.  R.  320. 

1223.  Twenty  ycars*^  possession  by  a  mort- 
g!L4:ee,  without  any  account  or  acknowledgment 
of  asubeisting  mortgage,  is  a  bar  to  all  equity  of 
n^cmption;  unless  the  mortgagor  can  bring 
liiniself  within  the  promo  in  the  statute  of  lim- 
iraiidDs,  the  construction  of  which  is  the  same 
in  equity  as  at  law.  Demartat  v.  Wynhoopj  3 
*'  C.  R.  129. 

12^.  The  disability  that  entitles  the  party 
to  the  benefit  of  the  proviso,  must  be  existing 
at  ihe  time  the  right  first  accrues ;  so  that,  if 
during  the  ten  years  allowed  to  an  infant,  a 
suh^ueot  disability,  as  coverture,  arises,  the 
time  continues  to  run,  notwithstanding  such 
second  disability.     Ihid, 

122j.  Successive  or  cumulative  disabilities 
are  not  within  the  policy,  or  the  settled  and 
H)ui)d  coD8tructioi>)  of  the  statute.    Ibid. 

1226.  The  right  to  redeem  in  equity,  and  the 
right  of  entry  at  law,  are  analogous.    Ibid, 

1227.  No  lapse  of  time  is  a  bar  to  a  direct 
tnist,  as  between  trustee  and  cestui  que  trust. 
Dmuche  r.  Smeiier,  3  J.  C.  R,  190.  S.  P. 
Goodrick  v.  Pendleton,  3  J.  C.  R.  384.  &  P. 
Coifn-  v.  Murray,  5  J.  C.  R.  522. 

1228.  But  these  cases  must  be  understood 
» referring  to  such  trusts  only  as  are  mere 
creatures  of  a  Court  of  equity,  or  strict  iechni- 
5^  trusts,  and  not  to  those  which  are  also  with- 
in tlie  cognizance  of  a  Court  of  law ;  for  in  re- 
g'U'd  to  all  those  trusts  which  are  the  ground 
0^  an  action  at  law,  and  where  there  is  a  con- 
current jurisdiction  in  the  Courts  of  law  and 
^nuit}'}  the  rule  is  the  same,  and  the  statute  of 
mnitations  may  be  pleaded  with  the  same  ef- 
«"<%  in  a  Court  of  equity,  as  at  law.  Kane  v. 
Bkodgood,  7  J.  C.  R.  90—127.  Und  see  Boose- 
«^  V.  Mark,  6  J.  C.  R.  266.  Murrau  y.  Coster, 
on  appeal,  20  J.  R.  576.] 

12JQ.  In  cases  of  trusts  peculiarly  and  ex- 
clusively of  equity  jurisdiction,  as  long  as  there 
tta  continuing  and  subsisting  trust  acknowledg- 
ed and  acted  upon  between  the  parties,  the 
Hatute  does  not  apply ;  but  if  the  trustee  de- 
*04\A  °*^  ^®  right  of  the  cestui  que  trust, 
I  302  ]  and  the  possession  •of  the  property 
becomes  adverse,  lapse  of  time, 
,  .^  *?*  period,  may  constitute  a  bar  in  equi- 


1230.  Where  a  person  takes  po8.sc8sion  of 
property  in  his  own  right,  and  is,  ai'terwards, 
by  evidence  or  construction,  changed  into  a 
trustee,  be  may  plead  the  limitation,  or  lapse  ot 
time,  in  bar.  becouche  v.  Savetier,  3  J.  C.  K.  190. 

1231.  Where  there  is  a  joint  purchase  oi 
goods,  and  one  of  the  purchasers  takes  tiie  whole 
goods,  and  agrees  to  account  to  the  other  for 
his  share  of  them,  or  of  the  net  proceeds,  and 
to  charge  no  commission  in  case  of  sale,  this  is 
not  ^  a  trade  of  merchandise  between  merchant 
and  merchant,  their  factors  or  servants,^^  within 
the  meaning  of  the  exception  in  the  statute  of 
limitations.  And  where  a  bill  in  equity  was 
filed  for  an  account  against  a  party,  who  had 
so  received  and  sold  goods,  after  a  lapse  of  six 
years,  the  statute  of  limitations  was  held  to  be 
a  good  plea ;  for  it  is  not  the  case  of  a  techni-- 
ecu  trust  of  which  Chancery  has  peculiar  and 
exclusive  jurisdiction ;  nor  is  the  party,  in  that 
sense,  to  be  considered  as  a  trustee,  for  there 
was  a  perfect  remedy  at  law  against  him.  Mur- 
ray  v.  Coster,  on  appeal,  20  J.  R.  576.  Contra, 
S,  C.  5  J.  C.  R.  522.  decided  on  the  ground 
that  the  party  was  a  trustee,  depositary,  agent 
or  factor,  and  therefore,  the  statute,  did  not  ap- 
ply. Bid  see  Kane  v.  Bloodgood,  7  J.  C.  R.  90 
anU,  pi  1227, 1228. 

1232.  The  statute,  in  such  case,  begins  to  nm 
from  the  time  the  plaintiff  demanded  his  share 
of  the^oods,  or  the  proceeds ;  and  the  defend- 
ant h^Bug  rendered  an  account  of  sales,  the 
right  was  then  perfect.  iSL  C  on  appeal,  20 
J.  R.  576. 

1233.  But  where  the  defendant  in  his  an- 
swer accompanying  the  plea  of  the  statute  of 
limitations,  admitted  that  he  had  not  been 
called  upon  to  pay  to  the  plaintiff  his  proportion 
of  the  proceeds,  during  six  years  prior  to  the 
suit,  and  that,  to  avoid  litigation,  he  had, 
through  his  counsel,  offered  to  pay  the  plain- 
tiff his  share  of  the  proceeds,  without  interest; 
but,  at  the  same  time,  insisting  that  he  was 
discharged,  by  length  of  time,  from  all  hability, 
and  expressly  reserving  bis  right  to  avail  him- 
self of  the  statute  of  limitations,  in  case  the 
offer  of  settlement  was  refused ;  held,  that  this 
was  such  an  acknowledgment  and  admission 
of  the  debt,  as  defeated  the  operauon  of  the 
statute.    Ibid, 

1234.  If  part  of  an  open  current  account  be 
within  six  years,  it  draws  after  it  items  beyond 
six  years,  so  as  to  protect  them  from  the  stat- 
ute.   5.  C.  5  J.  C.  R.  522. 

1235.  Where  all  the  items  are  on  one  side, 
the  last  item,  though  within  six  years,  does  not 
draw  after  it  those  of  longer  standing.  To 
bring  the  case  within  the  exception,  there  must 
be  mutual  accourHts,    Ibid. 

1236.  Whether  the  exception  in  the  statute 
applies  to  other  peisons  than  merchants? 
Quare,    Ibid 

1237.  Whether  open  accounts,  even  between 
merchants,  where  tne  last  item  is  above  six 
years'  standing,  are  not  within  the  statute? 
QiMcre.    Ibid, 

1238.  An  executor,  being  a  trustee,  cannot 
plead  the  statute  of  limitations  in  bar  to  a  suit 
Dv  a  l^atee^  though  be  may  against  a  creditor. 
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1239.  But  Chancery,  in  regard  to  very  stale 

demands,  will,  in  the  ^exercise  of 
[  *908  ]    its  discretion,  adopt  the  provisions 

of  the  statute.  Jhrdtn  v.  ^den,  1 
J.  C.  R.  313. 

1240.  And  since  a  remedy  at  law  is  given  by 
statute  here,  to  recover  legacies  or  distributive 
shares,  the  statute  will  be  a  bar  to  a  suit  for  a 
legacy  in  equity  as  well  as  at  law.  Kane  v. 
Bhodgoodj  7  J.  C.  R.  90—127.  JThe  chancel- 
lor, in  Decouehe  v.  Savetier,  ana  Ardm  v.  Ar- 
den,  seems  not  sufficiently  to  have  regarded  the 
fact  of  the  remedy  at  law,  and  that  Chancery 
here  has  only  a  concurrent  jurisdiction,  while 
in  England  it  has  the  proper  and  exclusive 
jurisdiction  to  enforce  the  payment  of  legacies 
and  distributive  shares ;  and  it  was  in  refer- 
ence to  the  English  decisions  which  he  was 
examining,  that  the  observation  was  made  in  the 
cases  above  referred  to,  that  the  statute  was 
not  a  legal  bar  to  a  suit  fbr  a  legacy,  llnd,  126, 
127J 

1241.  The  time  of  limitation  of  actions  de- 
pends on  the  lexforiy  not  on  the  Ux  loci  con- 
tractus,   Decouehe  v.  Savetier,  3  J.  C.  R.  190. 

1242.  Where  the  statute  begins  to  run,  it 
continues  to  run,  without  being  impeded  by 
any  subsequent  event  Mooers  v.  JrhiUf  6  J. 
C.R.960. 

1243.  If  a  demand  on  a  simple  contract  can 
be  enforced  in  equity,  as  well  as  at  law,  and 
the  creditor  files  a  bill  in  Chancery,  te  de- 
fendant will  be  allowed  the  benefit  <k  tlV  stat- 
ute of  limitations,  if  it  would  have  been  a  good 

Slea  in  bar  to  an  action  at  law.    Roosevw  v. 
fork  6J.C.R.2G6. 

1244.  An  acknowledgment,  to  take  a  case 
out  of  the  statute,  must  be  of  a  present  sub- 
sisting debt,  unqualified,  and  made  by  the  .par- 
ty himself.    Ibtd. 

1245.  Any  payment  or  act  of  his  assignees 
or  trustees,  wno  are  not  parties  to  the  contract, 
nor  under  any  personal  obligation  to  pay  or 
contribute,  is  not  sufficient  to  create  a  con- 
structive acknowledgment  of  the  original  debt. 
Ibid, 

1246.  A  devise  ofreal  and  persona]  estate,  for 
the  payment  of  all  debts,  does  not  revive 
a  dent  barred  by  the  statute  of  limitations. 
IhitX 

1247.  An  acknowledgment  or  admission  by 
an  executor  or  administrator,  will  not  bind  the 
real  assets  in  the  hands  of  the  heir  or  devisee, 
or  of  the  people,  by  escheat,  or  affect  the  right 
of  either  to  plead  the  statute  of  limitations. 
Mooers  v.  Wkitt,  6  J.  C.  R.  360. 

1248.  There  is  no  statute  of  limitations  to  a 
charge  on  real  estate ;  for  an  action  at  law  does 
not  he  in  such  a  case,  or  where  there  is  no 

Jersonal  undertaking.    Kane  v.  Etoodgood,  7 
.  C.  R.  90. 

1249.  The  statute  is  a  bar  to  any  demand  of 
one  tenant  in  common  against  another,  for  an 
account  further  back  than  six  years.    Ibid, 

1250.  Corporations,  ss  well  as  private  persons, 
may  plead  the  statute.    Ibid. 

1251.  So,  directors  of  a  corporation,  who  are, 
on  its  dissolution,  made  trustees  by  statute, 
with  power  to  settle  the  concerns  of  the  cor- 
poration, may  plead  the  statute.    Ibid. 

152 


1252.  Where  a  plaintiff  is  entitled  to  ^ri- 
dends  on  shares  or  an  incorporated  compsoy, 
and  for  which  he  has  a  clear  remedy  at  law,  it 
is  not  such  a  direct  and  express  tnist,  as  will 
take  the  case  out  of  the  statute.    Ibid, 

*1253.  A  pure  plea  of  tlfe  statute 
is  no  bar,  where  there  are  circum-  [  •304  ] 
stances,  as,  an  offer  to  account, 
acknowledgment,  promise  to  pay,  &C.,  to  take 
the  case  out  ofthe  statute,  unless  there  be  aver- 
ments sufficient  to  destroy  the  force  of  these 
circumstances.    Ibid, 


XLII.  LOM^  OFFICERS. 

1254.  Though  by  the  act,  andhorizing  the 
hfitn  of  money f  &c.  (Sess.  31.  c.  216.)  the  mort- 
gagor, afler  a  default  of  payment,  loses  all 
equity  of  redemption,  and  the  commissioneis 
become  seised  of  an  absolute  estate  in  the 
premises  ;  yet  the  commissioners  are  trustees 
for  the  people,  to  the  amount  of  the  mQrtga|e 
debt  and  interest,  and  for  the  mortgagor,  in 
respect  to  the  surplus ;  and  the  mortgagor,  as 
well  as  the  people,  has  a  right  to  demand  of 
the  commissioners  a  faithful  execution  of  their 
trust.    Denning  v.  Smith,  3  J.  C.  R.  332; 

1255.  The  notice  of  sale,  according  to  the 
true  construction  of  the  act,  authorizing  the 
loan  of  money,  &C.,  must  contintie  to  be  Jixed 
up  at  three  public  places,  and  be  advertised  in 
a  public  newspaper  of  the  county  in  which  the 
land  lies,  from  eight  days  afier  the  fourth  Tua- 
day  of  May,  or  the  third  Tuesdcy  ofSeptember^ 
or  day  of  sale.    Ibid, 

1256.  Where,  on  default  of  the  mortgagor, 
the  commissioners  caused  the  mortgaged  prem- 
ises to  be  sold,  without  giving  due  public  notice 
of  the  sale,  pursuant  to  the  act,  and  under  cir- 
cumstances denoting  fraud  and  coUusion  on  the 
part  of  one  of  the  commissioners,  the  sale  was 
set  aside,  and  the  deed  executed  by  the  commis- 
sioners ordered  to  be  delivered  up  to  be  can- 
celled, and  proceedings  in  an  action  of  eject- 
ment brought  by  the  purchaser  to  be  perpet- 
ually stayed.    Ibid, 

1257.  B^nodce  of  sale  to  be  fixed  up  in 
three  pubhc  places,  is  meant  that  the  notice 
shoida  be  put  up  in  places  best  calculated  to 
bring  home  the  notice  of  sale  to  the  motgagor, 
and  all  persons  most  likely  to  attend  as  pur- 
chasers.   Ibid, 

1258;  Three  weeks'  notice  is  not  sufficient 
Ibid. 

1259.  The  notice  must  contain  the  name  of 
the  mortgagor,  and  an  accurate  description  of 
the  quantity  and  situation  of  the  land.    Ibid. 

1260.  If  the  commissioners  abuse  their  trust, 
Chancery  will  afford  relief^  either  by  setting 
aside  the  sale,  and  letting  in  the  mortgagor 
to  redeem,  or  by  directing  tne  commissioners  to 
account  for  the  difference  between  the  sum  for 
which  the  land  was  sold,  and  its  real  value  at 
the  time.    Ibid. 

1261.  The  loan  officers  are  bound  to  pursue 
the  directions  of  the  statute  strictly.  If^  there- 
fore, there  be  a  defect  in  the  advertisement,  in 
describing  the  quantity  and  situation  of  the 
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land,  the  sale  is  iireguUir  and  void ;  and  the 
purchaser  under  such  sale  was  decreed  to  re- 
lease all  his  title  to  the  owners  of  the  equity 
of  rederpption ;  and  a  note  given  by  him  to 
the  loan  officers,  for  the  surplus  money,  was 
ordered  to  be  delivered  up  and  cancelled ;  but 
the  defendant  being  an  *kinoc6nt 
[*S05]  and  bonajide  purchaser,  was  not 
subjected  to  the  payment  of  costs. 
iSftmnoa  v.  Dodgty  6  J.  C.  R.  107. 

12^  Where  a  mortgage,  taken  by  two  loan 
office  commissioners  oi  Essex  county,  bad  be- 
come forfeited,  and  the  land  regularly  sold,  pur- 
suant to  the  act,  except  that  one  of  the  commis- 
sioners was  not  present  when  the  order  for  the 
adTertisement  of  sale  was  made,  nor  at  the  time 
of  sale ;  heU  that  the  assent  of  the  absent  com- 
Diisaioner  was  to  be  presumed,  as  no  dissent 
was  expressed  by  him,  afterwards,  and  he  join- 
ed in  me  deed  to  the  purchaser ;  and  though 
it  is  the  duty  of  both  of  the  commissioners  to 
be  present  at  the  sale,  yet  the  absence  of  one  of 
them,  from  necessity  or  just  cause,  which  was 
to  be  presumed  in  this  caSe,  would  not  afiect 
the  validity  of  a  sale,  otherwise  regular  and 
fair;  and  though  the  commissioners  neglected 
to  inake  all  the  proper  minutes  or  entries  in  a 
book  of  their  proceedings,  according  to  the  di- 
rections of  the  act,  yet  an  omission  on  their 
port,  in  this  respect,  will  not  vitiate  or  defeat 
the  sale  itself,  as  against  a  honajidc  purchaser. 
Gng  V.  Stow,  6  J.  C.  R.  323. 

1263.  Where  the  advertisement  of  sale  was 
affixed  up  by  the  commissionerB,  At  the^ourt 
House, and  two  public  taverns  in  the  village  of 
Rj  being  the  three  most  public  places  in  that 
Tillage,  which  is  the  place  of  the  greatest  pub- 
lic resort  in  the  county ;  heldy  that  this  was  suf- 
ficient, as  the  act  did  not  expressly  require 
that  the  advertisements  should  be  put  up  in 
three  distinct  villages  or  towns ;  and  the  prac- 
tice of  the  commissioners  of  Essex  had  been 
uniformly  otherwise.    Ibid, 

l%i.  But,  admitting  that  the  commissioners 
erred  in  their  construction  of  the  act,  in  this 
respect ;  yet  a  mere  error  of  judgment,  where 
there  was  no  fraud,  or  pretence  for  imputing 
fnind,  win  not  vitiate  a  sale  as  asainst  a  bona 
Me  purchaser,  without  notice  of  any  irregu- 
Wy  or  omission  on  the  part  of  the  commis- 
nonera.    Ibid. 


XLHL  LUJSTATICS  JUW  IDIOTS. 

A.  Of  hmatics  and  idiots. 

B.  Jwisdictwn  of  Chancery^  and  Us  course  of 

proutding  tn  regard  to  lunatics  and  idiots ; 
commission  and  tnquisiJtion  of  lunacy ;  traih 
erse  of  ike  inquisilion. 

C.  Committee  or  curator  of  the  person  andeftcde 

of(ke  lunatic ;  his  potoer  and  duty ;  and 
batin  of  the  sale  of  the  lunatic's  estate  for 
his  matntencMce,  and  the  payment  of  bis 
debts;  account  and  allowances. 

A*  Of  lunatics  and  idiots. 

1!^  A  person  deaf  and  dumb  from  his  na- 
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tivity,  18  not,  therefore,  an  idiot,  or  non  compos 
mentis ;  though  such,  perhaps,  may 
be  the  legal  ^presumption,  until  his    [  *906  ] 
mental  capacity  is  proved,  on  in- 
quiry and  examination  for  that  purpose.  Brouh 
er  V.  Tishtr,  4  J.  C.  R.  441. 

B.  Jurisdiction  qf  Chancery,  and  its  course  of 
proceeding  in  regard  to  lunatics  and  idiots ; 
commission  andinquisition  of  lunacy,  and  trav- 
erse of  the  inquisition. 

1266.  Chancery,  having  the  whole  jurisdic- 
tion in  regard  to  lunatics  and  idiots,  will  direct 
the  course  of  proceeding  on  the  traverse  of  the 
inquisilion  returned,  in  such  a  manner  as  may 
be  most  useful  and  expedient,  so  as  best  to  in- 
form its  conscience,  and  afford  the  safest  con- 
clusion as  to  the  fact  of  lunacy.  Matter  of 
mmdeU,l}.C.R.eO0. 

1267.  The  lunatic  may  be  brought  into 
Court,  aAer  the  iiKiuisition  is  returned,  and  an 
inquiry  be  made  by  inspection,  as  to  the  fact  of 
his  lunacy,  or  an  issue  may  be  awarded  to  as- 
certain,  by  a  verdict  at  law,  the  existence  or 
contin  uance  of  his  lunacy.    Ibid. 

1268.  The  most  usual  and  proper  course  la, 
to  have  the  issue  made  up  and  prepared  for 
trial,  under  the  direction  of  the  Court,  instead 
of  delivering  over  the  record  and  traverse,  after 
the  attorney  ^neral  has  joined  issue  thereon, 
as  practised  m  England,  under  the  statute  2 
and  3  Edw.  VI.  which  has  not  been  re-enacted 
or  adopted  here.    Ibid. 

1269.  At  the  time  of  directing  the  issue  at 
law,  the  Court  will,  if  necessary,  make  a  pro 
visional  order  for  the  care  of  the  lunatic's  es 
tate,  until  the  question  of  lunacy  is  determined. 
Ibid. 

1270.  An  inquisition  of  lunacy  taken  abroad, 
or  in  another  state,  is  not  sufficient  to  author- 
ize a  sale  of  the  lunatic's  estate  for  his  mainte- 
nance ;  but  it  is  enough  to  warrant  the  Issuing 
of  a  new  commission  here,  and  may  perhaps 
be  sufficient  ground  or  evidence  to  warrant 
an  inquisition  here  on  such  new  commission. 
Mailtr.of  PerHns,  2  J.  C.  R.  134. 

1271.  A  commission  of  lunacy  may  issue 
against  a  person  resident  abroad.    Ibid. 

1272.  Where  a  person,  from  old  age,  disease, 
or  other  cause,  becomes  so  incapacitated  in 
mind,  as  to  be  unable  to  manage  his  affairs,  a 
commission  in  the  nature  of  a  vrritdelunatieo 
inqmrendo  may  be  awarded.  Matter  of  Barker, 
2  J.  C.  R.  232. 

1273.  And  where  the  Inquisition  on  such  H 
writ  found  the  party,  who  was  eighty-five 
years  of  age,  to  be  of  ^  unsound  mind,  and 
mentally  incapable  of  managing  his  afiairs,"  a 
committee  of  his  estate  was  appointed.    Ibid. 

1274.  On  the  petition  of  a  lunatic  to  super- 
sede the  commission,  and  to  be  restored  to  his 
estate,  on  his  recovery,  the  Court  will  either 
order  it  to  be  referred  to  a  master,  to  take  proof 
as  to  the  allegations  in  tde  bill,  and  to  examine 
the  lunatic,  if  he  thinks  fit,  and  report  the 
proof  of  his  opinion  thereon,  or  direct  the  luna- 
tic himself  to  attend  in  Court,  to  be  examined 
by  the  chancellor.  Matter  of  Hanks,  3  J.  C« 
It  567. 
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1975.  Where,  on  the  petition  of  a  relation  of 
a  lunatic,  who  had  received  from  bim  a  deed 
of  a  farm,  a  few  days  before  the  finding  of  the 
inquisition,  an  issue  was  awarded  to  try  the 

fact  of  lunacy,  and  the  *party,  by 
[  *807  ]    the  verdict,  was  found  to  have  been 

a  lunatic  for  several  years  preced- 
ing, the  party  traversing  the  inquisition  was  or- 
dered to  pay  costs.  Matter  of  Folger,  4  J.  C. 
IL1G9. 

1276.  The  prosecutor  of  a  charge  of  lunacy 
is  not,  of  course,  ordered  to  pay  costs,  where 
the  part^  is  found  by  the  inquisition  to  be  of 
Bound  mind,  if  the  prosecution  has  been  in  good 
faith,  and  upon  probable  grounds.  Broiotr  v. 
IHshtr,  4  J.  C.  R.  441. 

1277.  On  the  petition  of  a  lunatic,  for  the 
discharge  of  his  committee,  on  the  gi-ound  of 
a  returned  sanity,  it  is  in  the  sound  discretion 
of  the  Court  to  allow  him  to  traverse  the  in* 
quisition,  or  to  try  the  question  by  a  feigned  is- 
sue.   Matter  of  M^ Clean,  6  J.  C.  R.  440. 

1278.  Where  the  lunacy  was  satisfactorily 
established,  in  the  first  instance,  and  the  opin- 
ion of  the  Court,  afler  repeated  applications  for 
a  discharge  of  the  committee,  remained  un- 
changed, the  trial  of  the  question  was  directed 
to  be  at  the  expense  of  the  lunatic  or  his 
friends,  and  not  at  the  charge  of  his  estate, 
which  consisted  of  personal  property  only,  ac- 
quired by  the  skill  and  industry  of  his  wife, 
and  barely  sufficient  for  the  maintenance  of  her- 
self and  children  and  husband.    Ibid*  - 

C.  Committee  or  curator  of  the  person  and  estate 
of  the  lunatic ;  his  power  ana  ditty ;  and  ken- 
tn  of  the  sale  of  the  lunatic^s  estate  for  his 
maintenance,  or  for  the  payment  of  debts;  ac' 
count  and  aUotoances. 

1279.  The  custody  of  a  lunatic's  person  and 
estate,  real  and  personal,  may  be  committed  to 
his  next  of  kin,  though  heir  at  law.  Matter  of 
LioinfrsUm,  1  J.  C.  IL  43^. 

1280.  The  proper  remedy  for  the  creditor 
of  a  lunatic  is  in  Chancerv,  not  by  an  action  at 
law.  Executors  of  Brasher  v.  Cortlandt,  2  J. 
C.  R.  400. 

1281.  The  real  estate  of  a  lunatic  may  be  sold 
for  the  payment  of  his  debts,  on  a  bill  filed  by 
a  creditor  for  that  purpose,  without  a  petition 
of  the  committee  of  the  lunatic,  under  the  act 
eoneeming  idiots  and  lunatics,  6cc.  Sess.  24.  c. 
30. ;  but  the  sale  is  to  be  conducted,  under  the 
directions  of  the  Court,  by  a  master,  and  the 
committee  of  the  lunatic ;  and  the  terms  of 
sale,  &c.  must  be  reported  to  the  Court,  for  its 
approbation,  before  any  conveyance  is  execut- 
ed.   Ibid.  S.  C.  2  J.  C.  R.  242. 

1282.  A  creditor  of  a  lunatic  may  file  a  bill 
for  the  payment  of  his  debt  against  the  com- 
mittee of  the  lunatic,  without  making  the  luna- 
tic himself  a  party.    Ibid, 

1283.  Where  a  creditor  wishes  to  obtain 
payment  of  his  debt  out  of  a  lunatic's  estate, 
and  no  inventory  of  the  estate  has  been  filed  by 
the  committee  of  the  lunatfc,  according  to  the 
statute,  the  proper  course  is  to  cause  the  com- 
mittee, by  citation  or  otherwise,  to  file  an  in- 
yeniory,  and  to  present  a  petition  to  the  Court, 
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stating  the  amount  of  the  estate,  debts,  &c 
Ibid. 

1284.  The  usual  course  to  obtain  payment 
of  a  debt  owing  from  a  lunatic,  is  by  petition 
to  the  Court    Ibid. 

1285.  Where  it  appeared  that  all  the  estate 
of  a  lunatic  had  been  'expended 

in  bis  necessary  maintenance,  the    [  *308  ] 
Court,  on  petition  of  his  committee, 
ordered  the  lunatic  to  be  delivered  over  to  the 
overseer  of  the  poor  of  the  town.    Matter  of 
M'FoHan,  2  J.  C.  R.  440. 

1286.  In  the  management  of  a  lunatic's  es- 
tate, the  interest  ofthe  lunatic  is  more  to  be  re- 
garded, than  the  contingent  interest  of  those 
who  may  be  entitled  to  the  succession ;  aod 
the  Court,  if  it  be  for  the  interest  ofthe  lunatic, 
will  dii'ect  timber  on  the  land  of  the  lunatic  to 
be  sold.    Matter  of  Salisbury,  3  J.  C.  R.  347. 

1287.  So,  the  real  estate  may  be  converted 
into  personal,  or  per%M)nal  into  real,  for  the  bene- 
fit of  the  lunatic.    Mnd.    • 

1288.  A  committee  ofn  lunatic  is  entitled  to 
an  allowance,  by  \^ay  of  compensation  for  his 
services  in  receiving  and  paying  moneys,  &c. 
within  the  equity  ofthe  statute,  Sess.  40.  c.  25. 
authorizing  the  Court  to  make  a  reasonable  al- 
lowance to  guardians,  executors,  and  adminis- 
trators, for  their  services.  Matter  of  Roberts,^ 
J.  C.  R.  4a 

1289.  On  the  petition  ofthe  committee  of  a 
lunatic^  without  a  bill  filed,  the  Court  may 
make  an  order  to  restrain  toaste  on  the  real  es- 
tate o#  the  lunatic ;  and  for  a  breach  of  siich 
order,  an  attachment  will  be  eninted,  on  motion 
ofthe  committee.  Matter  of  Matlock,  7  J.  C.  R.  24. 

1290.  A  lunatic  is  not  a  necessary  pany 
plaintiff  with  his  committee,  in  a  bill  to  set 
aside  an  act  done  by  the  lunatic,  under  mental 
imbecility.    Ibid, 


XLIV.  MORTGAGE. 

A.  What  constitutes  a  mortgage  ;  and  its  nature, 

B.  Registry  of  mortgages ;  priority  of  encum- 

brances, and  tacking, 

C.  Estate  and  interest  of  the  mortgagor  and 

mortgagee;  and  when  the  eqmtabU  is 
mergeain  the  legal  estate, 

D.  Equity  of  redemption;  who  may  redeem; 

what  length  of  time  shall  he  allowed  for 
that  purpose ;  and  what  fund  is  liable  for 
the  redetnption  of  the  mortgage  of  a  testa- 
tor; and  when  payment  or  satisfaction  of  a 
mortgage  will  be  presumed. 

E.  Foreclosure  and  sale. 

F.  Account  between  mortgagor  and  mortgagee. 

G.  Potoer  to  sell  in  a  mortgage,  and  of  the  sale 

uruierit. 

A.  ffhat  constitutes  a  mortgage ;  and  its  nature. 

1291.  An  absolute  deed  and  a  defeasance 
subsequently  executed  by  the  giTintee,  amounts 
to  a  mortgage.  Dey  v.  Dunham,  2  J.  C.  R.  182. 
&  C  on  appeal,  15  J.  R.  555. 

1292.  Parol  evidence  is  admissible  to  show 
that  a  mortgage  only,  not  an  absolute  sale,  was 
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intended ;  and  that  the  defendant  had  fraudu- 
lently attempted  to  coven  a  loan  into  a  sale, 

and  the  plaintiff  was,  **there1bre,' 
[  *909  ]    entitled  to  redeem.    Strtmg  v.  Steto- 

art,  4  J.  C.  R.  167.    5.  P.  Jamea  v. 
Johnson,  6  J.  C.  R.  417. 

l^l  A  deed,  absolute  on  the  face  of  it,  but 
intended  by  the  parties  as  a  security  merely 
fur  a  debt,  though  registered  as  a  deed,  is 
valid  and  effectual  between  the  parties  as  a 
DH)rtgage ;  but  it  is  liable  to  be  defeated  by  a 
siibe^quent  mortgage  duly  registered.  Jamta 
V.  Johnson,  6  J.  C.  R.  417.  &  P.  Dunham  v. 
Dty,  on  appeal,  15  J.  R.  555. 

12l>4.  Though  the  deed  is  absolute  on  the 
fare  of  it,  and  tlie  defeasance  is  by  parol,  it 
iH  Talid  as  between  the  parties  themselves. 

1295.  Parol  evidence  is  admissible  to  show 
that  an  absolute  deed  was  intended  as  a  mort- 
^cre,  or  that  the  defeasance  had  been  de- 
nroved  by  fraud  or  mistake.  J^arks  v.  Pell, 
1 J/C.  R.  594. 

12U6.  But  where  a  bill  was  filed  for  an  ac- 
count and  reconveyance,  thirty  years  after  the 
(leefi  alleged  to  be  a  mortgage  was  given^ 
during  which  time  the  defendant  had  been  in 
pos.^esaion,  parol  evidence  of  the  mere  con- 
ii'Kcions  of  the  defendant,  made  seven teetf 
Tears  after  the  deed,  that  it  was  a  security 
merely  lor  a  debt,  was  held  insufficient.    Ibid, 

129V.  A  conveyance  of  real  estate,  intended 
merely  as  a  security  for  a  debt,  though  alwolute 
OD  the  fate  of  it,  is  a  mortgage;  and  any 
agreement,  on  a  subsequent  event,  to  change 
its  nature,  is  void.  Hmry  y.  Damsy  1  J.  C. 
iL40. 

1296.  H.,  having  a  bond  and  mortgage  ex- 
ecuted to  him  by  D.,  for  1065  dollars,  assi^ed 
them  over  to  C,  for  securing  the  sum  or  235 
dollani.  The  assignment  was  absolute,  but 
^'.  gave  H.  a  writing,  promising  to  reassign  the 
l>nn(l  snd  mortgage  to  him,  on  his  paytnff  the 
^  dollan,  and  interest,  on  a  day  specified. 
Notice  of  the  assignment,  and  of  its  being  in- 
tf>nded  as  security  merely,  was  given  to  D.,  and 
that  he  must  pay  no  more  to  C.  H.,  after- 
vardfi,  settled  and  cancelled  the  mortga^,  on 
D.^fl  imying  part  of  the  money,  and  givmg  C. 
a  new  secunty  for  the  residue ;  hM,  that  the 
cancelling  of  the  mortgage  was  fraudulent, 
and  C.  was  de«n«ed  to  pay  the  balance,  after 
dedocting  the  S2^  dollars,  and  interest,  to  H. 

1299.  Where  a  mortgage  had  become  ihr- 
feited,  and  a  judgment  was  recovered  on  the 
bond,  and  ezecation  ianied,  and  the  mort- 
9^or,  to  obtain  time  for  payment,  conveyed 
other  piopetty  to  the  mortgagee,  as  further 
•ecurit^,  and  the  mortnpee  gave  a  bond,  by 
Way  of  defeasance,  that  if  the  money  was  paid 
ooacertaio  day,  the  conveyance  should  be 
void;  AeUythat  the  eonveyance  partook  of  che 
quality  of  the  original  transaction,*  and  was  to 
lie  deemed  a  mortgage,  and  not  a  defeasible 
purchase.   Bhodf^  v.  ZeSy,  9  C.  C.  E.  124. 

1300.  An  assignment  of  a  debt  passes  the 
equitable,  if  not  the  legal  interest  in  a  mort- 
me  given  ft>r  securing  payment  of  the  debt. 
Jmmm  v.  Hbi,  on  appeal,  3  J.  C  333. 


1301.  The  debt,  in  equity,  is  considered  as 
the  principal,  and  the  mortgage  or  security  as 
the  incident  Green  v.  Hart,  on  appeal,  1  J. 
R.  580 ;  and  the  assignment  of  the  principal 
draws  after  it  the  incident.    Ibid, 

1302.  And  Courts  of  law  take  notice  of 
this  rule.  Jackson,  ex  dem,  JVorlon,  v.  ffiUard^ 
4  J.  R.  41.    As,  where  a  mortgage, 

had  been  given  *to  secure  the  pay-  [  *310  ] 
ment  of  a  negotiable  note,  if  the 
holder  endorses  the  note  over  to  a  third  person, 
and,  at  the  same  time,  delivers  the  mortgage 
to  the  endorsee,  without  any  written  assign* 
ment  of  it,  the  written  transfer  of  the  note,  and 
the  delivery  of  the  security,  is  a  sufficient  as* 
signmentofit    Ibid, 

1303.  A  mortgage  for  a  debt  may  be  held 
as  security  for  further  loans,  if  there  be  no  in- 
tervening right  James  y.  JbAtuon,  6  J.  C.  R. 
417.  429. 

1304.  A  mortgage,  after  describing  the 
premises,  contained  an  exception  of  sucn  vil- 
lage lots,  as  had  been  or  mignt  be  laid  out  by 
the  mortgagor  within  certain  limits,  so  that 

{ the  whole  of  such  lots  did  not  exceed  50  acres. 
The  mortgage  was  recorded  October  13, 1817, 
and  on  the  ^th  of  Jtpril,  1820,  the  mortgagor 
released  to  the  mortgagee  his  right  in  the  ex- 
ception, being  ten  acres  in  extent,  or  any 
buildings  erected  thereon.  On  a  bill  of  (ore- 
closure,  a  creditor,  who  had  recovered  a  judg- 
ment against  the  mortgagor,  on  the  25th  of 
*6lpril,  1820,  claimed  the  whole  50  acres;  held^ 
that  the  50  acres  were  included  in  the  mort- 
gage, subject  to  the  election  and  appropriation 
of  the  mortgagor,  who  was  bound  to  make  his 
election  in  a  reasonable  time ;  and  if  his  right 
of  election  was  not  exercised  t)efore  the  com- 
niancetnent  of  the  suit,  that  he  be  deemed  to 
have  waived  the  exception  in  his  favor.  Al" 
bony  Insurance  Company  Y.  Lsamng,  7  J«  C. 
R.  142. 

1305.  And  the  master,  in  such  case,  v?a8 
directed  to  ascertain  what  village  lots  had 
been  laid  out  by  the  mortgagor,  before  the 
commencement  of  the  suit,  and  to  exempt 
them  fit)m  the  sale  under  the  mortgage,  pro- 
vided that  th^y  did  not  include  more  thain  ten 
acres,  or  any  buildings,  A&c.    Ibid, 

1306.  The  expenses  of  making  the  security 
are  to  be  paid  by  the  mortgagor.  Hine  ▼. 
Hamfy^  1  J.  C.  R.  7. 

B.  Registry  of  mortgages;  pnonty  <ifeneum- 
branceSf  and  tacking, 

1307.  The  registry  of  a  mortgage  is  notice 
to  subsequent  purchasers.  Imif  v.  Beekman^ 
1  J.  C.  R.  288.  Parkisi  v.  Alexander,  1  J. 
C.R.394.    /oAnson  T.^Sto^,  2  J.  R.  510. 

1306.  But  the  registry  is  notice  only  to  the 
extent  of  the  sum  specified  in  the  registry. 
Ibid,  S,  Pk  Beekman  r,  jFVtuL  on  app^  18 
J.R.  544. 

1309.  As,  where  a  nrHMr^age  given  to  secure 
three  thousand  doiUtrs^  wai^  by  mistake  of  the 
olerk,  reffistered  as  a  security  fbr  three  hundred 
dollars  ,*  ndd,  that  this  wis  notice  only  of  a 
mortgage  for  300  dollars.    Bnd, 

1310.  The  mortgagee  is  not  bound  to.iii 
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spect  the  record,  and  see  that  the  registry  is 
correct ;  that  is  the  duty  of  the  clerk.    Ihia. 

1311.  An  unauthorized  registry  of  a  mort- 
gage, or  a  mortcage  registered  without  any 
proof  or  acknowledgment,  is  not,  it  Btenu,  no- 
tice to  a  subsequent  purchaser.     lUd. 

1312.  Equity  gives  no  assistance  against  a 
purchaser  for  a  valuable  consideration  without 
notice.    Ib%<L 

1313.  But  when  actual  notice  of  the  true 
stun  in  the  mortgage  is  brought  home  to  the 

gurchaser,  be  is,  from  that  time,  so 
U'ostbe  •purcliase  is  left  incom- 
plete, either  as  to  the  deed  on  the 
one  hand,  or  as  to  the  payments  on  the  other, 
bound  by  the  prior  equitable  lien;  and  all 
snbeequent  payments  are  made  by  him  in  his 
own  wrong,  so  far  as  the  rights  of  the  mort- 
gagee are  conceded.    IM. 

1314.  The  notice  of  an  encumbrance  stops 
all  further  proceedings  towards  the  comple- 
tion of  the  purchase  orpaymeol  of  the  money. 
Ibid, 

1315.  H  teems,  that  the  registry  of  a  mere 
equitable  mortgage,  or  encumbrance,  is  notice 
to  the  Buheequent  purchaser  of  the  legal 
estate,  so  as  to  entitle  such  mortgage  to  a  pref- 
erence.   ParHd  v.  Alexandert  1 1.  C.  R.  394. 

1316u  A  lease  anrigned  byway  of  mortgage, 
must  be  registered,  in  oixler  to  secure  the 
mortgagee  against  a  subsequent  registered 
mortgage.  Jokntem  r.  i^Aagg^  on  q>peal,  3 
J.  R.  510. 

1317.  The  statute  odoeeming  the  registry 
of  mortgagee  applies  to  mortgages  of  leoae&oM, 
as  well  as  of  fineehokl  estates.  Ibid.  &  P. 
Berry  r,  Muhud  Luwmnn  CbnuMBiy,  3  J.  €• 
R.603. 

1318.  Where  a  demise  is  made  by  way  of 
mortgage  of  leasehold  property^  it  is  not  neces- 
sary to  deliver  the  lease  itwlf  to  the  mortgagee ; 
and  leaving  it  in  the  hands  of  the  mortgagor, 
is  no  evidence  of  fraud ;  for  the  statute  re- 
quiring theregistfy  of  the  moiCgage,  effectual- 
ly secures  subsequent  purcbasens  or  mort- 
gagees, against  fraud  or  imposi^n.    Ibid, 

1319.  Such  registry  is  equivalent  to  notice, 
and  subsequent  mortgagees  te  purchasers 
must  lo(^  to  the  registry,  at  their  periL    Ibid 

1320.  Nothing  but  actual  f^ud  can  devest 
the  prior  mortgagee,  whose  mortgie^  is  re- 
c<M^ed,  of  his  security.    RvL 

1321.  Subseaueot  mortgagees  or  ptirchasera 
are  so  atTected  by  the  constructive  notice 
arising  from  the  registry  of  a  prior  mortga^, 
that  they  are  subject  to  all  the  eouity  existing 
between  the  prior  mor^agee  and  mortgagor. 
Ibid. 

1322L  Where  the  mortgagee  executes  and 
delivers  to  the  mortgagor  a  defeasance,  con- 
ditioned that  the  bend  and  mortgage  shall  be 
delivered  up  and  caBoelled,  on  the  per- 
formance of  certain. acts  by  the  mortgagor, 
such  defeasance  need  not  be  recorded.  Chcte 
V.  RMsmty  on  appeal,  3  J.  R.  595. 

1383L  Where  a  deedi  absolute  on  die  ftce 
of  it,  is  recorded  as  a  deed,  and  afterwaids  the 
gramee  exeoutss  a  defeaaance^  it  is  connected 
with  the  first  deed,  and  eonsidered  as  a  mort- 
sage,  and  nuist  be  recorded,  in  order  to  have 
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priority  over  a  subsequent  deed  to  a  Bona 
Jfde  purchaser.    Dey  v.  Ihaihamj  2  J.  C.  BL 
182.    [S.  C.  on  appeal,  15  J.  R.  555.] 

1324.  The  record  of  the  absolute  deed,  as 
such,  is  no  notice  to  the  subsequent  pur- 
chaser.   Ibid 

1325.  It  must  be  such  a  notice  as,  with  at- 
tending circumstances,  will  affect  the  subse- 
quent  purchaser  with  actual  frauds    Rid, 

1326.  A  notice,  merely  suilicient  to  put  a 
party  on  inquiry,  is  not  sufficient  to  break  in 
on  the  registry  act    SmL 

1327.  fiut  where  a  person  conveyed  all  his 
property,  real  and  personal,  without  any  por- 
tk:ular  description  of  it,  in  the  body  of  the 
deed,  but  in  a  schedule  annexed  to  the  deed, 
certain  lots  previouslv  conveyed  to  D.  D.  were 
described  as  ^  lots  of  ground  In  Stuart-nreet, 
the  title  to  which  is  in  D.  D.,  as  collateral  seca- 
rit^  to  pay  certain  notes ;  ^hdd^  that 
this  Was  sufficient  notice  to  the  [*31i2] 
grantee  of  the  prior  mortgage  to  D. 
D.,  ».vhich  had  never  been  recorded ;  and  that 
therefore,  the  grantee  could  not,  by  having  his 
deed  first  recorded,  obtain  a  priority,  or  defeat 
such  mortgage.    S.  C.  on  appeal,  15  J.  R.  555. 

1328.  Priority  of  registry  is  of  no  avail 
against  actual  previous  notice  of  an  unregis- 
tered mortgage.  Berry  v.  Mutual  huwwwe 
Gtmwcmy,  2  J.  C.  R.  6(«. 

1329^  Where  several  equitable  interest^ af- 
fecting an  estate,  are  otherwise  equal,  they  will 
attach  according  to  priority  of  time.    IbuL 

1330.  A  second  mortgagee,  who  has  neg- 
lected to  have  his  mortgage  registered,  will 
not  be  relieved  against  a  prior  unregisteml 
mortgage,  unless  he  shows,  from  non-delivery 
of  possession,  or  other  circumstanceB,  that 
impMosition  hais  been,  or  might  be,  practised 
upon  him,  by  or  with  the  concurrence  of  the 
fust  mortgagee,  which  could  not  be  detected, 
or  guardM  against,  by  the  exercise  of  ordina- 
ry diligence.    Ibid. 

1331.  The  mere  cireumstaoee  ot  leaving 
the  title  deeds  with  the  mortgagor,  is  liot,  of 
itself^  sufficient  evidenee  of  fraud,  so  as  to 
postpone  the  first  mortgagee,  to  a  second 
mortgage  who  has  taken  the  tide  deeds  with- 
out notice  of  the  prior  mortgage.  There  must 
be  fraud,  or  gross  negligence,  equivalent  to 
fraud,  on  the  part  of  the^first  mortgagee.  Mfid, 

1332.  The  registry  of  a  mortgage  is  a  sub- 
stitnte  lor  the  deposit  of  the  title  deeds.    IM 

1333.  A  subsequent  bona  Jide  purchaser  is 
expressly  protected  by  the  statute  against  prior 
univgjsie^d  naortmes;  bat  a  mortgagee  is 
not  a  imrdyiser  within  the  meaning  of  tlie 
statute.    Ibid 

1334«  He  my,  however,  protect  himself  by 
a  registry,  against  a  prior  unregisterBd  uioit- 
gage  without  notice.    IhuL 

1335*  A  person  who  takes  a  conveyance  of 
land  with  notice  of  a  prior,  unregistered  rooit- 
gage,  is  not,  within  the  meanmg  of  the  registry 
ad,  a  bonajkk  purchaser,  who  can  gain  prior- 
ity by  bavmg  ius  deed.fint  kvoorded.  Dun- 
h!m  V.  jDMf,  on  appeal,  15  J.  R.  555. 

1336.  where  a  prior  mortgagee  or  encum 
'  brancer  witnesses  a  subsaqoent  cosnreyance  oi 
oKutgage,  knowing  its  eoiiteiM%  witiiout  dis 
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dos'iDf  his  own  enctimbFance,  he  will  be  post- 
poned or  barred.  Brinckarhoff  v.  Lansings  4 
J.C.R.60W 

Wff.  This  rule,  however,  does  not  apply ; 
utere  the  prior  mortgage  is  duly  registered; 
for  then  the  subsequent  mortgagee  is  charged 
«iih  notice.    Ibid. 

13:J8.  Toafiect  the  right  of  such  prior  mort- 
gagee, mere  silence  is  not  sufficient;  there 
must  be  actual  fraud  charged  and  proved,  such 
as  faise  representations,  or  denial  on  inquiry, 
or  artful  aseurauce  of  good  title,  or  deceptive 
fiilcnce  when  information  is  asked*  Ibid, 
Aod  the  burden  of  proving  such  fraud  lies 
on  the  subsequent  purchaser  or  mortgagee. 

1339*  A  mortgage  given  to  secure  a  certain 
sum,  according  to  the  condition  of  a  certain 
iojii/ofihesame  date,  which  was  conditioned 
to  pay  that  sum,  or  to  indemnify  the  mort- 
^?ce  against  a  note  for  the  same  Sum,  made 
by  the  mortgagor,  and  endorsed  by  the  mort- 
gagee, and  discounted  at  a  bank,  for  the  ac- 
commodation of  the  mortgagor, 
[*313  ]  *will  continue  as  a  subsisting  valid 
security,  as  long*  as  such  note  is 
ran  or  kept  alive  in  the  bank,  in  whole  or  in 
pan,  by  renewals  thereof^  from  time  to  time, 
accordiag  to  the  customary  course  of  such 
transactions  with  the  bank;  such  mortgage, 
^'b  reference  to  the  bond,  being  sufficient  to 
af'prize  a  subeeouent  purchaser  or  mortgagee 
of  the  nature  or  the  debt  secured.    Jbid, 

1340.  Where  amortgage  is  given  as  security 
for  the  payment  of  promissory  notes,  which 
are  from  time  to  time  renewed,  the  renewal  is 
oot  to  be  deemed  an  extinguishment  of  the 
original  debt,  so  as  to  affect  the  mortgage  se- 
<'<inty.     Dunham  v.  Dof^  on  appeal,  15  J.  R. 

1311.  The  rtgittry  of  the  assignment  of  a 
mortgage  is  not  notice  to  a  mortgagor,  so  as  to 
rtnder  payments. by  him  to  the  mortgagee,  in 
his  owQ  wrong ;  but  it  is  effectual  notice  to  a 
siihsequent  purchaser.  James  v.  Johnsonj  6  J. 
V.  R.  417. 

1^  All  dealings  with  a  mortgagee,  before 
notice  of  an  assignment  by  him,  are  valid. 
Bnd. 

1313.  A  prior  mortgagee  is  not  allowed  to 
^large  his  demand  beyond  what  appears  on 
^  record,  m  consequence  of  a  separate 
•frreement  between  him  and  the  mortgagor,  to 
^  prejudkse  of  a  second  mortgagee,  who  had 
DO  notice  or  information,  at  the  time  he  took 
Hia  mortgage,  of  sitch  agreement  between  the 
nnt  mortgagee  and  mortgagor,  by  which  tlie 
former  claimed  interest,  when,  on  the  face  of 
(n«  bond  and  mortgage,  no  interest  was  pay- 

C.R.14.  ^ 

1^14  The  statute  does  oot  make  the  regi»- 
<nr  of  a  mortgage  indispensable.  The  omi»- 
»on  to  register  only  exposes  the  mortgagee  to 
tbe  hazard  of  kising  his  lien,  hi  case  of  a  sub- 
sequent hmajlde  purchaser,  or  to  the  postpone- 
n>^  of  it  to  a  subsequent  mortgage  first  regis- 
»e««L   Btrry  v.  The  Muhud  imtremee  Coiw- 

13i3.  Begistered  mort^pigee  are  to  be  paid 


according  to  the  time  of  their  registry,  and 
the  doctrme  of  tacking  does  not  apply  to  them. 
Grant  v.  BisseU,  1  C.  C.  £.  112. 

C.  Of  (he  estate  and  interest  of  the  mortgager 
and  mortgagee ;  and  token  the  equitable  is 
merged  in  the  legal  estate, 

1346.  A  feme  covert  may  mortgage  her  sepa- 
rate property  for  her  husband's  debts.  Dem." 
arest  v.  fVynkoop,  3  J.  C.  R.  129. 

1347.  ^,  she  may  execute  a  valid  power  to 
sell  the  property  so  mortgaged,  in  case  of  de- 
fault of  payment,  pursuant  to  the  statute.  Ibid* 

1348.  In  a  mortgage,  by  husband  and  wife, 
of  the  wife's  separate  estate,  the  equity  of  re- 
demption may  be  reserved  to  the  husband 
alone,  who  may  sell  it.    Ibid, 

1349.  A  mortgage  interest,  before  foreclos- 
ure, is  a  chattel,  and  e  personal  assets  belong- 
ing to  the  executor.    IbieL 

1350.  The  Courts  of  law  have  decided,  that 
a  mortgagor  in  possession  of  land  mortgaged 
in  fee,  ^fore  foreclosure,  or  entry  by  the 
mortgagee,  has,  in  regard  to  all  the 

rest  of  the  world,  except  the  •mort-  [  ^814  ] 
gagee,  the  legvl  seisin,  and  that  his 
equity  of  redemption  might  be  sold  in  exe- 
cution ;  and  that,  in  case  of  his  death,  while 
in  possession,  and  before  foreclosure,  his 
widow  was  entitled  to  her  dower  in  the  land 
mortgaged,  of  which  she  could  not  be  depriv- 
ed by  a  purchaser  of  the  equi^  of  redemption 
of  her  husband ;  {Jackson  v.  WiUard^  4  J.  R. 
41.  Hitchcock  V.  Harrington,  6  J.  R.  290. 
Collins  V.  Torry,  7  J.  R.  278.  Runyan  v. 
Merserean,  11  J.  R.  534.)  and  Chancery  IoIIowb 
the  doctrine  of  the  Courts  of  law,  and  allows 
the  widow  her  dower  out  of  the  proceeds  of 
the  sale  of  the  mortgaged  premises,  on  a  bill 
for  foreclosure  and  sale.  Titus  v.  JVetZmm,  5 
J.  C.  R.  452. 

1351.  As,  where  the  wife  of  a  mortgagor 
joined  in  a  mortgage  in  fee,  and  the  mortgagor, 
oflerwards,  executed  a  second  mortgage  of  the 
same  premises,  in  which  she  did  not  join ;  and 
after  a  decree  for  sale,  on  a  bill  filed  by  the 
first  mortgagee,  but  before  the  sale,  the  mort- 
gagor died  ;  held,  that  the  widow  was  entitled 
to  her  dower  out  of  the  surplus  proceeds  re- 
maining afler  the  mortgage  debt  was  satisfied. 
Ibid. 

1352.  A  secret  assignment  of  a  mortgage, 
by  a  mortgagee  who  had  purchased  the  equity 
of  redemption,  will  not  affect  a  bona  fide  pur- 
chaser.   James  v.  Johnson,  6  J.  C.  R.  417. 

1353.  Mortgage  creditors  are  frona  ,/Eie  pur- 
chasers, within  the  meaning  of  the  act  or  the 
21st  of  April,  1818,  (Sesa  41.  c.  259.)  relative 
to  judgments  entei^  by  confession  on  war- 
rants of  attorney.    Ibid, 

1354.  A  mortgagee,  who  has  assigned  tbe 
bond  and  mortgage,  and  guarantied  the  pay- 
ment of  the  debt,  may  take  additional  security 
from  the  mortgagor,  m  his  own  name,  which 
will  accrue  to  the  benefit  of  his  assignee, 
though  he  was  ignorant  of  its  being  ttikeD ; 
and  the  mortgagee  may  avail  himself  of  such 
additional  security,  until  he  is  indemnified 
against  his  guaranty.  Enerison  v.  BooUi^  on 
appeal,  19  J.  R.  486. 
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J  355.  Where  one  of  several  mortgagors  as- 
signs his  interest  to  a  third  person,  who  is  ac- 
cepted by  the  mortgagee,  as  a  substitute  of 
such  mortgagor,  to  the  extent  of  his  interest, 
^  and  an  endorsement  to  that  effect  is  made  on 
the  bond  and  mortgage,  the  land  will  l)e  exon- 
erated from  the  pro|)ortion  of  the  debt  of  such 
mortgagor,  on  the  assignees  paying  to  the  mort- 
gagee the  amount  of  such  proportion  ;  and  if 
tiie  assignee  has  given  bonds  to  the  mortgagee 
for  a  balance  of  an  account  between  them,  in- 
chiding  the  amount  of  such  proportion,  the 
satisfaction  of  those  bonds  will  be  regarded  as 
payment,  notwithstanding  such  satisfaction 
was  by  a  settlement  made  aAer  cancelling  the 
original  bonds,  by  giving  other  securities,  and 
at  the  time  of  givmg  the  same  the  assignee  has 
notice  of  an  assignment  of  the  bond  and  mort- 
gage, made  by  the  mortgagors,  between  the 
nrst  and  second  settlements.  Leake  v.  Wool- 
gey,  1  C.  C.  E.  7a 

1356.  A  mortgage  interest  passes  under  the 
general  words  of  the  will  of  the  mortgagee  as 
to  his  real  estate.  Jackson,  exdem.  lAvingsion, 
V.  Delancify  13  J.  R.  537. 

1357.  \Vhere  the  equitable  and  legal  estates 
are  united  in  the  same  person,  the  former  is 
merged  in  the  latter ;  as,  where  the  owner  of 
an  equity  of  redemption  pays  off  a  subsisting 

mortgage,  and  takes  an  assien- 
[  *315  ]    ment  *of  it,  it  will  be  intended  that 

he  does  it  to  exonerate  his  estate 
from  the  encumbrance,  and  that  the  mortgage 
is  extinguished,  unless  it  is  made  to  appear  that 
he  has  some  beneficial  interest  in  keeping  the 
legal  and  equitable  estates  distinct  Gmner 
▼.  ^stor,  3  J.  C.  R.  53.  James  v.  Johnson,  6 
J.  C.  R.  417.  S.  F.  Starr  v.  EUis,  6  J.  C.  R. 
39a 

1358.  So,  where  a  mortgagor  executes  an 
absolute  deed  to  the  mortgagee  for  the  same 
land,  with  full  covenants,  the  legal  and  equita- 
ble titles  being  united  in  the  same  person,  the 
latter  is  mei^d  in  the  former.  Burnet  v. 
Denniston,  5  J.  C.  R.  35.  S,  P.  MiUs  v.  Corn- 
stock,  5  J.  C.  R.  214.  Starr  v.  EUis,  6  J.  C. 
R.  393.    James  v.  Johnson,  6  J.  C.  R.  417. 

1359.  Chancery  will  keep  an  encumbrance 
alive,  or  consider  it  extinguished,  as  may  best 
serve  the  purposes  of  justice  and  the  just  in- 
tent of  the  parties.    Starr  v.  EUis,  6  J.  C.  R. 

d9a 

1360.  In  special  cases,  as  where  an  ii^ant 
is.  entitled  to  the  estate,  the  charge  may  be 
preserved  for  his  benefit.  Jatnes  v.  Johnson, 
6  J.  C.  R.  417. 

1361.  Though  a  mortgagee  may,  by  way  of 
extinguishment,  release  alT  his  interest  to  the 
mortgagor,  yet  he  cannot  convey  it  as  a  sub- 
sisting mterest  absolutely,  or  by  way  of  mort- 
gage to  secure  a  debt  to  a  third  person ;  es- 
pecially when  the  mortgage  has  not  become 
absolute,  and  there  has  been  no  foreclosure ; 
for  the  debt  cannot  reside  in  one  person  and 
the  mortgage  iu  another.  Jiymar  v.  BUt,  5  J. 
C.  R.  570. 

1362.  P.  gave  a  mortgage  of  land,  the  title 
to  which  was  in  S.,  who  was  in  possession 
thereof  with  P.,  and  S.  treated  it,  afterwards, 
as  a  valid  and  subsisting  mortgage^  and  volun- 


tarily paid  pnrt  of  the  money  due  on  it ;  Idi^ 
in  a  suit  by  the  mortgagee  against  P.  and  S. 
for  a  foreclosure  and  sale,  that  S.  wascstopiied 
from  setting  up  his  title  to  the  premii>c4s  in 
avoidance  of  the  mortgage,  lit  v.  Poritr 
and  StUes,  5  J.  C.  R.  268. 

1363.  A  mortgage  was  given,  in  1814,  by 
P.,  one  of  the  occupiers  of  a  lot  of  land,  for  a 
ratable  proportion  of  the  money  due  on  a 
former  mortgage,  covering  the  whole  lot,  of 
which  the  premises  in  question  were  oulya 
part,  which  former  mortgage  was  given  to  R 
m  1799,  in  renewal  of  a  prior  roortf^ge  of  the 
lot,  in  1794,  to  R.,  who  had  assigned  it  to  E ; 
held,  that  though  R.  claimed  title  under  the 
grantee  of  the  patentee,  whose  title  to  the  land 
had  become  forfeited  to  the  state,  by  his  attain- 
der, and,  therefore,  the  mortgage  by  P.  might 
be  said  to  be  without  consideration;  yet  P., 
being  fully  apprized  of  the  state  of  the  title, 
when  he  gave  the  mortgage,  could  not  set  that 
up  as  a  defence  against  the  plaintiff,  a  hova 
dde  purchaser  of  the. mortgage ;  especially,  as 
he,  with  the  other  occupiers  of  the  lot,  \mi  in 
a  petition  to  the  legislature,  stated  that  he  bad 
satisfied  the  mortgage.    Ibid, 

1364.  //  seems,  that  Chancery  will  not  re- 
lieve against  a  mortgage,  oii  the  ground  of  an 
outstanding  claim,  which  the  mortgagor  had 
bought  in  for  greater  security,  without  any  ju- 
dicial investigation  or  decision  on  such  claim. 
JM. 

1365.  A  deed  from  the  state,  pursuant  to  an 
act  of  the  legishtture,  reeiiing  tnat  the  title  to 
certain  lands  were  vested  in  tha  state  by  dw 
attainder  of  J.  W.,  and  that  such  title  bad 
been  perfected  by  the  removal  *of 
encumbrances,  and  directing  the  [*816] 
surveyor  general  to  convey  the  land, 

&C.,  cannot  be  set  up  as  a  defence  to  defeat  a 
bona  fidt  mortgage  on  the  land ;  fbr  such  an 
act  cannot  devest  the  title  of  persons  holding 
adversely,  without  a  regular  eviction  in  tbe 
ordinary  course  of  law.    PAL 

D.  Equity  of  redemption ;  who  may  redeem,  and 
what  time  ghall  he  cdlowed  for  that  purpost: 
what  fund  is  liahle  for  the  redemption  of  a 
mortgage  of  a  test^or;  and  when  paymttd 
or  salisfacHon  of  the  mortage  will  be  pn- 
sumed, 

1366.  No  person  can  come  into  the  Oiirt 
of  Chancery  for  a  redemption  of  a  mortga£e, 
unless  he  is  entitled  to  the  estate  of  the  nioii- 
gagor,  or  claims  a  subsisting  interest  under  it 
Grant  v.  Duane,  on  appeal,  9  J.  R.  591. 

1367.  PosBession  by  tbe  mortgagee,  for  a 
period  short  of  tu>eniy  years,  will  not  bar  the 
equity  of  redemption  ;  the  poeseesion  muflt  be 
an  actual,  quiet,  and  undisturbed  possession  for 
twenty  y^c^  or  a  period  sufficient  to  toll  tbe 
right  of  entry  at  law.  JIfoore  v.  CMe,  1  J.  C. 
R.385. 

1368.  A  mortgage  is  no  evidence  of  a  sub- 
sisting title,  if  the  mortgagee  never  entered, 
and  toere  has  been  no  interest  paid  for  twentjf 
vears.     Giles  v.  Baremore,  5  J.  C.  R.  545. 

1369.  Where  the  plaintiff  assigned  the  leaiB 
of  a  fiurm,  to  secure  the  payment  of  a  debt 
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due  to  the  defendant ;  and  the  parties,  afler- 
wards  CDtercd  into  an  agreement,  by  which 
ihe  plaintifT,  in  consideration  of  a  sum  of  money 
eipreieed,  but  not,  in  fact,  paid,  agreed  to  give 
up  to  the  defendant  one  half  of  the  farm  ;  and 
tbe  defendant  entered  into  possession  of  the 
premises,  surrendered  the  lease  to  the  land- 
IonJ,ftndtookanew  lease  for  an  extended  term 
of  veara ;  hdd,  that  the  plaintiff  was  entitled  to 
redeem  the  whole  premises,  and,  on  such  re- 
iJempuon,  to  have  the  entire  benefit  of  the  new 
l«ise.    /foW^e  V.  GtZte*^,  2  J.  C.  R.  30. 

1370.  Chancery  regards  with  jealousy  con- 
tracts made  with  the  mortgagor  to  impair  or 
emtwrraas  the  right  of  redemption.    Jhid. 

1371.  Where  a  subsequent  judgment  or 
mortgage  creditor  offers  to  redeem  a  prior 
uivrtgage^  tbe  mortgagee  cannot  make  it  a  con- 
dition, 3iat  another  debt  due  to  him,  not  cover- 
ed by  the  mortgage  in  question,  or  any  debt 
which  is  not  a  charge  on  the  premises  sought 
Ui  ho  redeemed,  or  of  which  such  subsequent 
judirment  or  mortgage  creditor  was  not  bound 
totake  notice,  shall  also  be  paid,  Bumd  v. 
DtmiiUmy  5  J.  C.  R.  35. 

I'C^  An  encumbrancer,  pendente  lite,  is  not 
entitled  to  redeem,  and,  therefore,  need  not  be 
laide  a  party  to  a  bill  of  foreclosure,  unless 
under  t^fjeciai  circumstances.  Cook  v.  ManciuSy 
5J.C.R.89. 

l-)7:i  A  party  cannot  obtain  relief -in  Chan- 
r^n'  against  a  mortgage  given  to  secure  an 
wsrww  debt,  without  offering  to  redeem,  by 
paving  the  principal  and  (^oT interest.  Dun- 
i«ii  V.  Dey,  on  appeal,  15  /.  R.  555. 

I'i74.  A  sale  or  leaae  of  part  of  tlie  premises, 

br  a  mortgagee,  before  foreclosure,  does  not 

prejudice  or  affect  the  right  of  re- 

[*317]    demptioD  *of  the  mortgagor;  nor 

does  it  deprive  the  mortgagee  of 

h:s  ri?ht  of  foreclosure.     ffUaan  v.  Troup,  7  J. 

1*^5.  A  mortgagee,  before  foreclosure,  can 
<i'i  r)o  act  to  bind  the  mortgagor  when  he  offers 
to  ntleem.    Ibid. 

1^<1  No  length  of  time  is  a  bar  to  a  right  of 
fp'l'-nipiion  of  a  mortgage,  where  there  is  fraud 
in  tlw  transaction,  or  where,  by  the  agreement 
J"  the  parties,  the  mortgagee  is  to  enter  and 
<i<  <'|)  pMseasion  of  tbe  premises  until  be  is  paid 
on  of  the  profits.    Marks  v.  Pett,  1  J.  C.  R. 

I W.  On  a  bill  to  redeem,  further  time  is  not 
>Kially  riven  for  tbe  payment  of  the  money. 
Bnnrktrh^y,  Lansing,  4  J.  C.  R.  65. 
.  I'i7i?.  T'he  time  allowed  for  the  redemption 
'J'  uot  flted  and  certain,  but  rests  in  the  sound 
d  **retioii  of  the  Court,  to  be  regulated  by 
orctimsiances.     Perine  v.  Dunn,  4  J .  C.  R.  140. 

1-37D.  The  usual  time  is  six  months  from  the 
Ii  juidation  of  the  debt  by  the  master's  report ; 
a:)d  a  twm,  that  when  this  time  has  been  al- 
nV:'^  it  will  not   be   afterwards  enlarged. 

lirO.  On  a  bill  for  foreclosure,  the  time  may 
JT  ^"^srged  firoro  six  months  to  six  months,  or 
nx>tn  three  months  to  three  months,  upon 
tM  "table  terms,  and  according  to  the  circum* 
a^M's  of ihecase.    /KA 

13dl.  But  this  rule  applies  only  to  bills  for 


\  foreclosure,  strictly  so  called,  where  the  equity 
of  redemption  is  barred  by  the  decree,  and  a 
complete  title  vested  in  the  mortgagee;  and 
not  to  cases  of  decrees  for  the  sale  of  the  i)rem- 
ises,  according  to  the  usual  practice  of  tlie 
Court.    Ihid, 

1382.  Where  a  party  fails  to  redeem  within 
the  time  allowed,  on  a  bill  to  redeem,  it  is  Ui^ual 
to  dismiss  the  bill,  which  amounts  to  a  bar  of 
the  equity  of  redemption.  Ibid,  For  where 
a  bill  is  dismissed  on  the  merits,  without  any 
direction  that  the  dismissal  shall  be  without 
prejudice,  it  may  be  pleaded  in  bar  to  a  uew 
bill  for  the  same  matter.    Ibid, 

1383.  Where  a  bill  was  not  simply  to  re- 
deem, but  to  set  aside  a  mortgage,  three  months 
only  were  allowed  to  the  mortgagor.     Ibid, 

1384.  Where  a  mortgagee  has  been  detained 
from  his  remedy  on  the  mortgage  for  many 
years,  by  a  long  and  tedious  litigation,  payment 
may  be  required  in  a  much  shorter  time,  as 
thiriu  days  after  the  final  decision  of  the  cause* 
IbU. 

1385.  When  a  man  gives  a  bond  and  mort- 
gage for  a  debt  of  his  own  contracting,  the 
mortgage  is  merely  coUaternl  security  for  the 
personal  obligation.  Duke  of  Cumberland  v. 
Codrington^  3  J.  C.  R.  229. 

1386.  And  the  personal  estate,  in  such  case, 
is  the  primary  fund  to  pay  off  the  mortgage 
debt  of  the  testator  or  intestate.     Ibid, 

1387.  But  if  he  purchases  or  becomes  tbe 
devisee  of  land,  incumbered  by  a  mortgage,  be 
becomes  a  debtor  only  in  respect  to  the  land ; 
and  as  far  as  relates  to  the  marshalling  of  as- 
sets between  his  representatives,  the  land  is  tbe 
primary  fund  for  the  payment  of  the  mortgage 
debt ;  and  it  is  so,  even  though  the  purchaser 
or  devisee  covenants  to  pay  the  deU,  for  it  is 
still  a  debt  of  the  ancestor.    Ibid 

1388.  The  purchaser,  by  express  directions 
in  his  will,  or  by  disfMisitions  and  language 
equivalent  to  an  express  direction,  may  throw 
the  encumbrance  upon  his  personal  assetSL 
Ibid, 

*1389.  Where  a  mortgage  had  [*318] 
been  executed  forty  years,  and 
thirty-iiire  years  bad  elapsed  from  tbe  time 
the  state  was  supposeo  to  have  acquijp- 
ed  an  interest  in  it,  by  the  attainder  of  the 
mortgagee,  and  there  had  been  no  interest  paid 
or  demanded,  payment  of  the  mortgaee  debt 
was  presumed.  Giles  v.  Baremarey  5  J.  C.  R. 
545. 

E.  Of  ihe  foreclosure  and  sate,  and  execution  of 

the  decree, 

1390.  Real  estate  mortgaged  cannot  be  sold 
by  the  mortgagee,  on  default  of  the  mortgagor, 
without  a  bill  for  foreclosure,  and  a  decree  for 
a  sale.    HaH  v.  Ten  Eyck,  2  J.  C.  R.  02. 

1391.  To  a  bill  of  foreclosure  and  sale,  all 
encumbrancers,  or  persons  having  an  interest 
existing  at  the  commencement  of  the  suit,  sub- 
sequent or  prior  in  date  to  the  plaintiff's  mort- 
gage, must  be  made  parties  to  the  bill,  otherwise 
3iey  will  not  be  bound  by  the  decree,  fbmts  T« 
Beac^3J.  C.  R.  459. 

1392.  A  bill  to  foreclose  the  equity  of 
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ilemptioii  of  a  mortga^,  is  a  proceeding  in 
reroy  and  poesession  follows  the  decree,  and 
will  be  enforced  by  tlie  Court  Kershaw  v. 
Tkcmpson,  4  J.  C.  R.  609. 

1393.  Where  a  mortgage  is  given  to  secure 
a  sum,  payable  in  instalments,  with  interest, 
and,  on  default  in  payment  of  the  first  instal- 
ment, a  bill  is  filecl  by  the  mortgagee,  the  de- 
fendant will  not  be  allowed  to  stay  proceed- 
ings, on  bringing  into  Court  the  principal  and 
interest  due,  witti  the  costs,  unless  he  also  put 
in  an  answer,  confessing  the  debt,  &c.,  or  con- 
senting to  a  decree  of  roreclosure  and  sale,  to 
remain  subject  to  the  further  order  of  the 
Court,  upon  a  subsequent  de&ult  Lansing 
y.  Caprofif  1  J.  C.  R.  617.  And,  in  such  case, 
if  the  subseauent  instalments  are  punctually 
paid,  the  defendant  will  not  be  charged  with 
costs.    Ibid, 

1394.  A  sale  of  mortgaged  premises  under  a 
decree,  will  not  be  postponed,  merely  on  ac- 
count of  the  existence  of  a  war ;  that,  as  a 
general  calamity,  not  being  sufficient  to  justify 
the  Court  in  interrupting  the  regular  adminis- 
tration of  justice,  and  the  collection  of  debts. 
Astor  V.  Romavne,  IJ.  C.  R.  310. 

1395.  But  if  it  should  be  made  satisfactorily 
to  appear,  that  there  was  an  immediate  or  im- 
pending calamity  over  the  city  or  place  where 
the  mortgaged  premises  were  situated,  which 
would  cause  a  suspension  of  all  civil  business, 
the  Court  would  interfere,  and  postpone  the 
sale.    Ibid, 

139G.  A  sale  of  mortgaged  premises  was 
postponed  for  six  weeks,  to  give  the  mortgaror 
an  opportunity  to  comply  with  the  proposal  of 
the  mortgagee ;  such  delay  being  equally  bene- 
ficial to  lK)tn  parties.    Jbtd, 

1397.  If  the  mortgagee  Siells  the  equity  of  re- 
demption, by  execution  at  law,  to  satisfy  the 
mortgaged  debt,  and  then  proceeds  by  execu- 
tion at  law  against  the  person  or  other  property 
of  the  debtor,  to  obtain  the  residue  of  his  debt 
remaining  unsatisfied  by  the  sale  of  the  equity 
of  redemption,  or  if  the  whole  debt  has  been 
satisfied  by  such  sale,  he  must  assign  over  the 
bond  and  mortgage  to  the  mortgagor,  to  enable 
him  to  compel  the  purchaser  of  the  equity  of 
redemption  to  refund  to  *him  the 
[  *319  ]  debt  out  of  the  laud  mortgaged. 
Ticev.Anninj  2  J.  C.  R.  125. 

1396.  But  if  the  mortgagee,  by  assigning  the 
whole  debt  and  mortgage  to  the  ]nirchaser  of 
the  equity  of  redemption,  has  put  it  out  of  his 
power  to  assign  them  to  the  mortgagor,  the 
debt  shall  be  extinguished  in  the  hands  of 
the  purchaser  of  the  equity  of  redemption. 
Ibid. 

1399.  The  mortga^,  however,  in  such  a 
ease^  will  not  be  entitled  to  receive  the  pur- 
chase money ;  for  the  purchaser  will  be  con- 
ndered  as  having  bought  the  land  for  the  price 
paid,  subject  to  all  the  residue  of  the  debt,  se- 
cured by  the  mortgage,  beyond  what  was  ex- 
titigtiished  by  the  purchase  money.    Ibid. 

1400.  Chancery  will  restrain  a  mortgagee 
from  proceeding  at  law  to  sell  the  equity  of  re- 
demption, or  put  him  to  his  election,  either  to 
proceed  directly  on  his  mortgage,  or  to  seek 
«<her  property,  (where  the  rights  of  creditors 
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do  not  interfere,)  or  the  person  of  the  debtor, 
for  the  satisfaction  of  his  debt.    Ibid, 

1401.  And  if  the  mortgagee,  instead  of  re- 
sorting to  a  bill  of  foreclosure,  seeks  to  col- 
lect his  money  by  execution,  out  of  other  prop- 
erty of  the  mortgagor,  his  proceeding  at  law 
will  be  stayed,  or  he  be  compelled  to  assic^n  the 
bond  and  mortgage  to  the  mortgagor.    Mnd, 

1402.  A  mortgagee  may  sue,  at  tlie  same 
time,  on  his  bond  at  law,  and  in  Chancery,  cm 
the  mortgage.  Jones  v,  Conde^  6  J.  C.  R.  77. 
S.  P.  Dunkley  y.  VanBweny  3  J.  C.  R.  330. 

1403.  It  is  not  a  matter  of  course,  on  a  bill 
for  foreclosure  and  sale,  to  order  the  whole 
premises  to  be  sold.  Delalngarre  v.  jBufA,  on 
appeal,  2  J.  R.  490. 

1404.  If  the  property  mortgaged  exceed  the 
debt,  and  can  he  separated,  no  more  ought  to 
be  sold  than  is  sufficient  to  pay  the  principal, 
interest,  and  costs.  Ibid.  Ana  see  CanqAtU 
V.  Macomb,  4  J.  C.  R.  534. 

1405.  Where  the  intefest  on  a  mortgage  is 
payable  annually,  and  the  principal  at  a  future 
period,  on  a  bill  for  foreclosure  and  sale,  fbi 
the  non-payment  of  the  interest,  the  whole,  or 
a  part  of  the  mortgaged  premises  will  be  sold, 
as  the  Court  may  deem  just  and  necessary^  en 
a  special  report  of  the  master  ss  to  the  situa- 
tion of  the  premises,  and  the  best  mode  of  sale; 
and  an  order  may  be  obtained,  from  time  to 
time,  as  the  interest  or  principal  becomes  due, 
for  a  future  sale,  on  the  fbot  of  the  decree,  and 
on  obtaining  a  master's  report  of  the  amount 
due,  &c.  BrinchirhoffY.  TkaWdmer^  2  J.  C. 
R.  486.  S.  P.  Lyman  v.  5We,p.  487.  Andste 
CampbtU  V.  Macomb,  4  J:  C.  R.  534. 

1406.  All  s^les  of  mortgaged  premises,  tinder 
a  decree  of  the  Court,  must  be  made  by  a  roas- 
ter, or  under  his  direction.  Heyerv.  beaveSy  2 
J.  C.  R.  154. 

1407.  A  sale  by  a  person  deputed  by  a  mas- 
ter, in  his  absence,  b  irregular,  and  will  be  set 
aside.    Ibid. 

1408.  Where,  on  a  bill  for  foreclosure  and 
sale,  there  was  an  order  of  reference  to  a  roas- 
ter, to  ascertain  the  amount  due  on  the  mort- 
gage, the  cause,' on  the  coming  in  of  the  report, 
must  be  set  down  for  hearing  on  the  requisite 
notice.    Dean  v.  Coddingiony  2  J.  C.  R.  201. 

1409.  If  a  decree  for  the  sale  be  entered  im- 
mediately on  filing  the  roaster's  report,  it  nill 
be  set  aside  for  irregularity.    Ibid. 

•141 0.  Where,  on  a  sale  of  morl-  [  •320  ] 
gaged  premises,  under  a  decree  of 
foreclosure  and  sale,  the  bond  is  fully  paid, 
the  mortgagor  is  entitled  to  have  the  bood 
and  mortgage  delivered  up  to  him  and  caa- 
celled.    MaUer  of  Coster,  2  J.  C.  R.  503. 

1411.  The  mortgagee,  or  purchaser  of  tbe 
premises,  is  not  entitled  to  retain  them  in  his 
hands,  for  his  own  convenience,  or  for  grraier 
security  of  his  title  under  the  decree,  without 
tbe  assent  of  the  obligor.    Und. 

1412.  But  a  third  person  who  pays  oflTmoit- 
gaged  debts  for  his  security  ,without  any  decree, 
may  be  substituted  in  the  place  of  the  nK)rt- 
gagoT,  and  may  retain  tbe  bond  and  mortgage. 
Ibid. 

1413.  Where,  on  a  bill  for  foreclosurp,  a 
subsequent  mortgagee  or  judgment  creditor, 
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who  m  made  a  party  defendant,  answers,  and 
disclaims,  he  is  bntitled  to  costs  against  the 
plaintifi^  to  be  paid  out  of  the  fund,  if  that  is 
sufficient,  and  if  not,  to  be  paid  by  the  plaintiff 
liiniself ;  be  not  having  applied  to  such  defend- 
ant, before  the  suit  was  brought,  to  release,  or 
otherwise  disclaim.  Cailin  v.  Harried^  3  J.  C. 
R.G]. 

14 14.  The  practice  of  the  pngUsk  Chancery, 
of  opening  biddings  at  a  master's  sale,  has  not 
been  adopted  here.  WiUiamson  v.  Dale,  3  J. 
C.  R.  290. 

1415.  But  where  the  extcidors  of  a  mortgagee 
were  innocently  misled,  and  induced  to  believe 
that  (he  sale  would  not  take  place  on  the 
day  appointed,  there  being  no  culpable  negli- 
g'^Dce  on  their  part,  the  Court,  under  the  cir- 
cumstances of  the  case,  ordered  tlie  sale  to  be 
Eet  luide  on  the  ground  of  surprise,  on  the  de- 
teodaoi's  paying  the  purchaser  all  his  costs  and 
expenses,  and  the  costs  of  the  application, 
though  the  sale  was  perfectly  fair,  and  no  un- 
fairoess  was  imputed  to  tiie  mortgagee  or  his 
solicitor.    IbicL 

1416.  A  decree  taken  pro  amfesso,  on  a  bill 
hr  a  foreclosure  and  sale,  will  not,  after  a  sale 
has  taken  place,  and  a  delay  of  six  months,  be 
set  aside,  unless  under  very  special  circum- 
Kancea.   Lcom']^  v.Jtf'PW4on,3J.C.  R.  424. 

1417.  But  the  defendant,  who  was  bound  to 
make  good  the  deficiency  in  the  sale,  offering 
^v  per  cent,  more  for  the  property  than  was 
bid  for  it,  the  sale  was  opened,  on  condition  of 
his  depositmg  that  advance  with  the  register, 
in  ei^ht  days,  and  paying  the  expenses  of  the 
former  sale.    Ibid, 

1418.  On  a  bill  for  fOTeclosure  and  sale,  the 
mortgagee  is  confined  to  his  remedy  on  the 
mortgage.    DvnkUy  v.  Van  Bvren^  3  J.  C.  R. 

1419.  The  suit  cannot  be  extended  to  other 
property,  or  the  person  of  the  mortgagor,  in 
case  the  mortgaged  premises  prove  insufRcient 
to  satisfy  the  debt.  The  further  remedy  of 
the  mortgagee  is  at  Uxwy  where  he  may,  at  the 
same  time,  sue  on  his  bond,  or  on  the  covenant 
to  pay  the  money ;  and  after  a  foreclosure  and 
nie,  in  equity,  he  may  sue  at  law,  on  the  bond 
to  recover  the  deficiency.    Ibid, 

14^.  But  ii  stems,  that  a  suit  at  law,  brought 
to  recover  the  residue  of  the  debt,  unsatisfied 
bj'  the  gale  of  the  mortgaged  premises,  does  not 
open  the  foreclosiune,  or  revive  the  equity  of 
redemption.    Ibid, 

•142L  A  prior  mortgagee,  who 
[  *Z%\  ]  had  also  a  judgment  against  the 
mortgagor,  subsequent  to  the  sec- 
ond mortgage,  and  had  purchased  the  equity 
of  redemption,  on  a  sale  of  the  premises  by 
ex^iitfon  under  the  judgment,  cannot,  on  a 
hill  filed  against  the  second  morU^agee,  compel 
bim  to  pay  the  judgment,  as  well  as  the  first 
mortgage,  or  be  foreclosed ;  but  tlie  encum- 
brances are  to  be  paid  in  the  order  of  time  in 
which  their  re«)ective  Urns  attached.  HainM 
V2^3J.C.450.  JfePiGasfry  V.  Jtfertrtn,  3 
J.C.R.466. 

1422.  A  purchaser,  under  a  sale  by  virtue 
<>>  a  decree  of  foreclosure  and  sale,  will  only 
tue  a  title  as  against  the  parties  to  the  suit; 


and  he  cannot  set  it  un  against  the  subsisting 
equity  of  thase  encumbrancers  who  are  not 
parties.    Ibid, 

1423.  There  can  be  no  valid  decree  for  fore- 
closure, against  an  infani  htir  of  the  mortgagor ; 
hut  if  instead  of  seeking  a  foreclosure  merely, 
there  is  a  decree  for  the  sale  of  mortgaged 
premises,  it  will  bind  the  infant.  Mills  \,Ihnr 
nis,  3  J.  C.  R.  3G7. 

1424.  A  snle  is  the  most  usual  course  of  the 
Court,  as  being  most  beneficial  for  both  parties. 
Ibid. 

1425. .  But  before  a  decree  for  the  sale, 
there  must  be  a  special  report  of  the  master, 
of  the  proof  of  the  debt  before  him,  and  of  the 
amount  due,  and  of  what  part  less  than  the 
whole  of  the  premises  a  sale  will  be  sufiicient 
to  raise  the  debt,  and  also  most  beneficial  to  the 
infant  heir.    Ibtd. 

1426.  Where  a  mortgagee  was  compelled, 
for  his  own  security,  to  satisfy  an  execution  on 
a  prior  judgment  in  favor  of  another,  he  was 
had,  by  right  of  substitution,  to  stand  in  the  place 
of  the  judgment  creditor,  and  entitled,  on  a 
sale  of  the  mortgaged  premises,  to  receive  out 
of  the  fund  the  amount  of  the  judgment  as 
well  as  the  mortgage  debt.  SUver  lakt  Bank 
V.  JVbi^  4  J.  C.  R.  370. 

1427.  If  the  mortgaged  premises  are  incapa- 
ble of  being  sold  in  parcels^  or  of  being  divided, 
without  injury,  the  whole  may  be  sold,  though 
the  whole  debt  is  not  due ;  and  the  proceeds 
applied  to  pay  the  interest  and  eosts,  and  the 
surplus  to  the  principal  of  the  debt.  Campbell 
V,  .Wocomi,  4  J.  C.  R,  534. 

1428.  Where,  in  such  a  case,  the  bond  hav- 
ing become  forfeited  at  law,  for  the  non-pay- 
ment of  the  ifUenst,  the  whole  mortgaged 
premises  are  decreed  to  be  sold,  and  the  mort- 
gagor, of  owner  of  the  equity  of  redemption, 
before  the  day  of  sale,  pays  the  interest  and 
costs,  the  sale  will  be  stayed ;  but  the  decree 
of  sale  and  foreclosure  will  stasd  as  further 
security,  to  enforce  the  payment  of  the  future 
interest,  and  the  instalments  of  the  ]>rincip9l, 
as  they  respectively  l)ecome  due^  Ibid,  [See 
Lyman  v.  Sale,  2  J.  C.  R.  487.] 

1429.  Though  the  mortgagee  be  not  only  a 
trustee,  but  a  surety  for  the  debt,  and  though 
the  nrM)rtgaged  premises  be  in  a  state  of  ruin 
and  decay,  and  the  security  thereby  impaired 
and  rendered  precarious,  he  is  not,  therefore, 
entitled  to  have  the  property  sold  before  the  debt 
is  due,  or  the  debtor  is  in  default.    Ibid*^ 

1430.  Nor  will  the  Court,  where  the  mort- 
pged  premises,  being  a  dam  and  bridge,  were 
mjured  by  storms,  compel  the  mortgagor  in 
possession  to  repair  them  at  his  own  expense. 
Ibid. 

1431.  On  a  sale  of  mortgaged  premises,  it 
was  represented  that  the  ^property 

was  free  from  all  other  encum-  [*3i22] 
brances ;  but  after  the  sale  and  mas- 
ter's report,  it  was  discovered  that  the  property 
was  subject  to  a  city  assessment  and  tax ;  and 
the  purchaser  refused  to  complete  the  purchase, 
until  this  encumbrance  was  removed.  The 
Court  directed  the  master  to  discharge  the  en- 
cumbrance out  of  the  proceeds  of  the  sale 
Lawrence  v.  Cornell^  4  J.  C.  R.  542. 
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1432.  The  act,  passed  ^pnl  13, 1820,  (Sess. 
43.  c.  184.)  directiDff  the  sberifij  or  other  officer, 
where  lands  are  sold  by  virtue  of  an  execution, 
to  delay  giving  a  deed  to  the  purchaser,  so  as 
to  give  the  debtor  time  to  redeem  within  one 
year,  on  certain  terms,  does  not  apply  to  the 
case  of  a  sale  by  a  master  of  mortgaged  prem- 
ises under  a  decree.  Tmbrook  v.  Lansings  4 
J.  C.  R.  601. 

1433.  A  mortgagor,  where  tlie  eqiiity  of  re- 
demption has  b^n  sold  by  a  sberin  under  an 
execution  at  law,  has,  by  the  act  of  the  12th  of 
,^prU^  1820,  (Sess.  43.  c.  184.)  one  year  to  re- 
deem the  land  from  the  purchaser ;  and,  there- 
fore, where  a  bill  is  filed  during  the  year  for  a 
foreclosure  and  sale,  he  ought  to  be  made  a 
partv.    Hallock  v.  SnM^  4  J.  C.  R.  649. 

1434  Where,  after  a  foreclosure  and  sale  of 
mortgaged  premises,  the  mortgagor  or  defend- 
ant, or  any  person  who  has  come  into  posses- 
sion under  him,  pending  the  suit,  refuses  to  de- 
liver up  the  possession,  on  demand,  to  the  pur- 
chaser under  the  decree,  the  Court,  on  motion 
for  that  purpose,  will  older  the  possession  to 
be  delivered  up  to  the  purchaser,  and  not  drive 
him  to  an  action  of  ejectment  at  law,  though 
the  delivery  of  possession  is  not  made  part  of 
the  decree.  Kerthtfw  v.  Tfunrnpaofif  4  J .  C.  R. 
609. 

1435.  And  in  case  of  disobedience  to  such 
order,  an  injunction  issues ;  and  on  proof  of 
its  service,  and  of  the  reflisal  of  the  party  to 
obey  it,  a  writ  of  assktanee  issues,  of  course,  to 
the  sheri£  Ibtd,  But  where  the  deliveiy  of 
possession  is  made  part  of  the  decree,  a  wrU  of 
execution  is  the  proper  remedy,  in  case  of  diso^ 
bedience.    Aid, 

1^36.  An  eacumbnuicer,  pendente  lUey  not 
being  entitled  to  redeem,  neea  not  be  made  a 
party  to  a  bill  for  foreclosure,  unless  under 
special  circumstances ;  as  where  he  became  a 
judgment  creditor  after  the  commencement  of 
the  suit  bitt  before  the  decree,  and  the  pur- 
cnaser  at  tne  tnasters  sale  had  previous  notice 
of  the  judgment,  and  by  a  previous  agreement 
with  the  mortgagor,  obtained  from  him  an  order 
&r  the' surplus  moneys,  which  was  accepted 
l^  the  punBhaseb    Cooib  v^  Mancius,  5  J.  C. 

JeL  oil. 

1437.  Where  a  bill  for  a  foreclosure  was 
filed  by  a  second  mortgagee,  and  the  frH  and 
iMrd  mortgagees  were  made  parties,  but  the 
ktter  did  not  disclaim  or  ofier  to  release ;  held^ 
that  the  third  mortgagee  was  not  entitled  to 
have  his  costs  paid,  until  after  the  plaintiff  was 
paid  his  debt  and  costs.  Titus  v.  Fe/ie,  6  S.  C. 
R.435. 

1438.  L^a  mortgagee,  filed  a  bill  against  S.  and 
others  for  the  foreclosure  and  sale  of  the  mort- 
gaged premises,  and  to  which  suit  M.,  who  had 
purchased  a  judgment  against  the  mortgagor, 
was  a  party.  After  a  decree  for  a  sale  had 
been  entered,  by  consent  of  the  solicitor  of  the 
parties,  M.  sued  out  an  execution  on  the  judg^ 
inent  against  8.,  under  which  hisinterert  in  the 
premises  was  sold  by  the  sheriff,  to  M.,  as  the 

highest  Udder ;  and  M.,  having  thus 
[  *9ft8  ]    purchased  the  equity  of  *redemp- 

tion,  offered,  before  the  day  of  sale 
fixed  by  the  decreey  to  piay  to  the  solicitor  of  L. 
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the  principal  and  interest  doe  on  the  mortgage, 
if  S.  would  asugn  the  same  to  him,  which  L. 
refused  to  do.  M.  the  next  day,  paid  L.  the 
amount  due  on  the  mortgage,  and  took  a  re- 
ceipt for  it,  without  expressing  it  to  be  in  sat- 
isfaction of  the  mortgage ;  and  tliere  was  parol 
evidence  that  it  was  maide  as  a  depomt,  and  not 
for  the  redemption  of  the  mortgage.  M.,  after- 
wards, obtained  an  order  to  stay  the  sale ;  but 
the  master,  not  having  notice  of  the  order,  pro- 
ceeded md  S0I4  the  premises  at  auction  under 
the  decree,  and  executed  conveyances  to  the 
purchasers;  hdd^  that  the  master's  sale  was 
valid  and  effectual,  and  that  the  rights  of  bona 
fide  purchasers  could  not  be  affected  by  the 
order  staying  the  sale.  MantU  v.  Lawreneey  on 
appeal,  12  J.  R.  521. 

1439.  In  consequence  of  the  direction  of  the 
statute,  (Sess.  36.  c.  95.  s.  IL]  relative  to  the 
sales  pf  mortgaged  premises  fay  a  master,  un- 
der a  decree  m  Chancery,  it  is  not  neoeasaiy 
that  the  report  df  the  master,  as  to  the  sale, 
should  be  confirmed  before  deeds  are  executed 
to  the  purchasers ;  and  the  rule  of  the  EngiiA 
Chancery,  on  this  subject,  does  not,  th^refbre^ 
apply.    Aid, 

1440.  A  subsequent  creditor,  who  is  desirous 
to  compel  the  mortgagee,  or  his  assignee,  who 
had  taken  other  securiu^  in  addition,  to  resort 
to  the  mortgage  alone  for  payment  of  the  debt, 
must  make  the  assignee  a  -party  to  a  bill  fhr 
that  purpose;  for  a  sale  of  ibe  mort^ged 
premises,  in  order  to  ascertain  the  sufiSeiency 
of  the  mortgage  security,  cannot  be  decreed 
until  the  assignee  is  made  a  party.  Evertsem 
V.  Boothj  on  appeal,  19  J.  R.  486. 

1441.  On  a  bill  for  foreclosure,  by  the  as- 
signee of  a  mortgagee,  it  is  not  necessary  to 
make  the  mortgagee  a  party,  he  having  parted 
with  all  his  interest  bv  an  aheohtte  assignment 
ffkitney  v.  J*f  Atniwy,'?  J.  C.  R.  144, 

1442L  Nor  does  the  circumstance  that  the 
mortgagee  took  possession  of  the  premises, 
and  received  the  rents  and  profits  before  die 
assignment,  render  it  necessary  to  make  him  a 
partv.    IM, 

l443w  Nor  is  it  necessary,  where  the  mort- 
gage is  absolutely  asngned,  to  make  the  mort- 
gagee a  party  to  a  bill  filed  by  the  mortgagor 
to  redeem.    Ibid, 

F,  Account  between  the  morigagor  and  martgagee, 

1444.  A  mort^gee,  or  assignee  of  a  mort- 
gagee in  possession,  is  not  to  m  allowed  for  bis 
improvements  in  clearing  wild  land,  but  only 
for  necessary  reparations,  &c.,  and  must  ac- 
count for  the  rents  and  profits  received  by  him, 
except  such  as  have  arisen  exclusively  from  bis 
own  improvements.  Moore  v.  CoM^  1  J.  C. 
R.385. 

G.  Power  to  seU  in  a  mortf^ge^  and  qf  the  saU 

ynderiL 

1445.  A  power  to  sell,  contained  in  a  mort- 
gage, is  an  authority  ^coupled  with 

an  interest,  and  is  not  revoked  by    [  *3ft4  j 
the  death  of  the  mortgagor.    Ber- 
gen T.  Benmet  1  C  C.  £.  1. 
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144&  If  the  power  is  recorded  in  the  book 
for  the  registry  of  mortgages,  it  is  a  sutficient 
oompiianee  with  the  statute.    Bnd, 

1417.  Recording  the  mere  power  at  length 
B  sufficient    Ibid, 

1448.  But  if  the  power  has  not  been  record- 
ed before  a  sale  by  tlie  mortgagee  under  it,  the 
mortgagor  cannot  object  to  the  validity  of  the 
sale ;  for  the  recording  of  the  power  is  for  the 
benefit  of  the  purchaser.    BnJL 

1449.  After  a  mortgagor,  or  his  heir,  has 
bin  by  ntUtn  years,  he  shall  not  be  allowed  to 
question  the  regularity  of  a  notice  of  sale  un- 
der a  power.  Bnd.  [See  aUo^  Demaresi  v. 
Wydufop,  3  J.  C.  R.  129. 145, 146.| 

1450l  Nor,  after  such  a  lapse  of  time^  will  the 
mortgagor  be  permitted  to  redeem,  on  the 
grouiMl  that  the  mortgagee  has  purchased  the 
ptopeny  at  the  sale  under  the  power.    HneL 

1451.  A  power  of  sale  contamed  in  a  mort- 
page  of  land  in  this  state  to  a  person  residing 
ID  another  state,  may  be  lawfully  executed  by 
in  administnuor  appointed  in  another  state, 
where  the  mortsajvee  died ;  it  being  a  special 
authority  derived  mm  the  mortga^r,  not  from 
the  Court  of  another  state.  DwMU  v.  Lewis^ 
7J.C.R.45W    [&ePoirer.] 

1452L  Where  the  statute  directs  the  adyer- 
tisement  for  the  sale  of  mortgaged  premises, 
noder  a  power,  to  be  published  ''once  a  week 
for  six  soceessive  months,'*  lunar^  not  calendar 
inooths,  are  intended.  Stackhoun  v.  Halsev,  3 
J.C.iL74 

1453.  A  sale  of  mortgaged  premises  at  pub- 
Dc  auction,  by  a  surviving  executor  of  a  mort- 
gagee, under  a  power  pursuant  to  the  statute  is 
a  conqilete  bar  to  the  equity  of  redemption. 
Dtmarmi  v.  fFvnkaop,  3  J.  C.  R.  129.  &  P. 
MittUy.  Leufis,  Th  C.  R.  45. 

145i  A  deed  executed  to  the  purchaser,  at 
web  tale,  imeUtn  years  after  the  sale,  was  held 
to  be  good,  by  relation,  there  being  no  inter- 
veoiog  right    IhitL 

1455.  And  the  Court  will,  after  a  lapse  of  so 
ouoy  yean,  presume  that  a  deed  was  given  at 
the  dme  of  sale,  when  it  ought  to  have  been 
done,  and  was  lost,  and  that  me  deed  produced 
wan  afterwards  given  for  greater  caution.  IbifL 

14o6L  Where  the  statute  midces  no  exception, 
the  Court  will  make  none,  in  favor  of  infanta, 
but  their  equity  of  redemption  is  barred  by  a 
regular  sale  under  the  power.    JbidL 

1457.  Where  a  second  mortgagee  was  pro- 
ceeding to  sell  the  mortgaged  premises,  under 
t  power  of  sale,  the  Court,  as  the  rights  of  an 
ta/m/  were  conceroed,  and  it  appearing  to  be 
^  the  interesf  of  all  parties,  ordered  the  sale 
to  be  stayed,  and  that  it  should  be  under  the 
directioo  of  a  maatery  associated  with  the  mort- 
P^^  on  giving  a  further  notice  of  the  sale  for 
■ix  weeks;  and  that  no  more  of  the  premises 
atmuld  be  vAA  than  would  be  sufficient  to  pay 
the  amount  due  on  the  mortgage,  to  be  com- 
puted by  the  master ;  provided  that  the  sale  of 
a  part  eould  be  made  without  prejudice.  Van 
otrpns.  Dmaruiy^l,  C.  R.  37: 

^         •1458.  Proceedings  of  the  mort- 

l*tl^]    gagee  under  a  power  to  sell,  will 

not  be  suspended  or  delayed,  until 

HK  aereral  owners  of  the  equity  of  redemption, 


in  different  proportions,  have  settled  the  ratdblU 
proportion  which  each  is  to  contribute  towards 
the  redemption.  Brinckerhoff  v.  Lansing,  4  J. 
C.R.  65. 

1459.  But  if  they  pay  into  Court  the  mort- 
gaged debt,  interest,  and  costs,  the  suit  may  be 
retained  for  a  reasonable  time,  to  enable  them 
to  proceed  against  one  of  the  defendants,  who 
had  an  interest  in  the  equity  of  the  redemp- 
tion, to  compel  him  to  contribute  his  propor- 
tion of  such  debt  and  interest    IbitL 

1460.  On  a  bill  charging  usury,  an  injunc- 
tion was  granted  to  stay  tl^  proceedings  imder 
a  power  of  sale,  on  payment  of  die  costs,  and 
the  plaintiff  paying  mto  Court  the  amount  re- 
ported  by  a  master  to  be  due  on  the  mortgage. 
JSine  V.  Handy,  IJ.  C.  R.  6. 

1461.  Where  the  adoertisemmt  of  a  sale  un- 
der a  power  contained  in  a  mortgage  states  a 
false  assertion,  as,  that  the  premises  are  to  be 
sold  for  default  as  to  three  mortgages,  when 
there  are  only  hoo,xhe  third  mortgage  being  on 
other  land,  by  which  the  public  may  be  mis- 
led, or  purchasers  deterrea  from  bidding,  tlie 
sale  will  be  irregukir  and  void.  Burnet  v. 
Dennigton,  5  J.  C.  R.  35. 

1462.  So,  if  no  j92ace  of  sale  is  designated  in 
the  advertisement,  or  if  the  mortgagor  was  not 
twenty-five  years  of  age  when  he  executed  the 
mortgage,  a  sale  under  a  power  will  create  no 
bar  to  the  equity  of  redemption,    llnd, 

1463.  Where  a  subsequent  mortgage  or  judg- 
ment creditor  tenders  to  the  prior  mortga^ 
the  full  amount  of  his  debt  and  interest,  with 
costs  and  charges,  which  such  mortgagee  re- 
fuses to  accept,  unlesaanother  debt  due  to  him 
from  the  mortgagor,  but  not  charged  on  the 
premises,  is  also  paid  ;  and  proceeds  to  selljthe 
premises  mortgaiged,  under  a  power  of  sale,  the 
sale  is  irregular  and  void.    loid, 

[In  Ja(£9on  v.  Henry,  10  J.  R.  185.  the  Su- 
preme  Court  said,  that  a  sale  under  a  power 
was  equivalent  to  a  foreclosure  and  sale  under 
a  decree  of  Chancery,  and  could  not  be  defeat- 
ed to  the  prejudice  of  a  hona,  fide  purchaser  | 
although  the  mortgage  was  given  to  secure  a 
usurious  debt] 

[As  to  mortgages  by  commissioners  of  loans, 
see  Loan  Ojficers.  Mortgage  of  chattels;  see 
Pledge.] 


XLV.   JVJS  EXEAT  REPUBLICJL 

1464.  A  writ  of  ite  exeat  repvUica  will  not  be 
granted  for  a  debt  due  and  recoverable  by  srnt 
at  law.  It  is  applicable  only  to  equitable  de^ 
mands.    Seymour  v.  Haxard,  1  J.  C.  R.  1. 

1465.  And  it  must  be  not  only  an  equitaUe 
demand,  but  one  in  the  nature  of  a  debt  actu- 
ally due.  Und,  See  Porter  v.  ;Speiu:er,  2  J* 
C.  R.  169. 

1466.  A  writ  of  ne  exeat  will  not  be  granted 
where  the  plaintiff's  ^demand  is 

purely  legal,  or  where  the  defend-    [  *8S6  ] 
ant  is  an  executor  or  administrator, 
and  there  is  no  affidavit  that  assets  have  come 
to  his  hands.  Smedberg  v.  Mai^  6  J.  C.  R.  138. 

1467.  Where  a  wife  filed  a  bill  for  almomit 
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&C.  agaiDBt  her  husband,  and  it  appeared,  that 
be  hikl  abandoned  her,  without  any  support, 
and  threatened  to  leave  the  state,  the  Court,  on 
the  petition  of  the  wife,  mnted  a  writ  of  ne 
exeat  against  the  husband.  Denton  v.  Denton, 
1  J.  C.  R.  364. 

1468.  On  such  an  application,  the  affidavit 
of  the  wife  is  admissible,  the  proceeding  being 
ex  parte,  and  the  wifb,  in  that  respect,  consider- 
ed as  independent  of  her  husband.,  jS>.  C  1  J. 
C.  R.  441. 

1469.  And  the  writ  may  be  granted  prior  to 
the  decree  for  alimony.    Ibid, 

1470.  The  Court,  in  raaricing  a  writ  of  ne 
exeat,  for  haU,  will  exercise  a  sound  discretion, 
under  the  cucumstances  of  the  case,  having  re- 
gard to  the  rank  and  situation  of  the  parties, 
and  the  property  of  the  husband.    Ibid, 

1471.  In  a  matter  of  account  of  which  Chan- 
cery has  jurisdiction,  a  writ  of  ne  exeat  may  is- 
sue, though  the  plaintifT  has  sued  the  defendant 
at  law,  and  held  him  (o  bail;  and  where  a  de- 
fendant, who  had  been  sued  at  law,  and  held 
to  bail  was  about  to  depart  the  state  tttlk  his 
baU,  who  had  sold  his  property,  the  Court,  from 
the  necessity  of  the  case,  and  to  prevent  a 
fiulure  of  justice,  granted  the  writ  Porter  v. 
Spencer,  2  J.  C.  R.  169. 

1472.  To  entitle  a  party  to  a  writ  of  ne  exeat, 
his  debt  or  demand  must  be  satisftctorily  as- 
certained ;  a  mere  declaration  of  belief  of  the 
existence  and  amount  of  his  claim,  is  not  suffi- 
cient ;  there  must,  also,  be  a  positive  affidavit 
of  a.  threat  or  pur})08e  of  the  party  against 
whom  the  writ  is  praved,  of  going  abroad ;  and 
that  the  debt  would  be  lost,  or,  at  least,  in  dan- 
ger, by  his  departure  from  the  state.  Mattocks 
V.  Trtmain,  3  J.  C.  R.  75. 

1473.  And  the  affidavit  must  be  positive, 
though  it  be  a  matter  of  account,  as  to  the  in- 
debt^ness  of  the  party ;  though  the  plaintiff 
need  not  swear  to  a  precise  sum,  but  onlv  ac- 
cording to  his  belief  as  to  the  amount.  Tiwme 
▼.  Halsey,  7  J.  C.  R.  189. 

1474.  And  if  an  answer,  in  such  case,  is  put 
into  the  bill,  though  before  the  tune  for  filing 
the  exceptions  to  it  has  expired,  the  answer  may 
be  read  on  a  motion  to  discharge  the  writ.  Ibid, 

1475.  U  seems,  that  a  writ  of  ne  exeat  is  not 
granted,  on  petiJtum  and  motion  only,  without 
a  bill  previously  filed.  Mattocks  v.  Tremmn, 
3J.C.R.75. 

1476.  A  writ  of  ne  exeat  may  issue  against  a 
foreigner,  or  citizen  of  another  state,  and  on 
demands  arising  abroad ;  but  the  writ  will  be 
discharged,  on  the  defendant's  giving  security 
to  abide  the  decree.  Jfoodward  v.  Schatzell,  3  J. 
C.  R.  412. 

1477.  To  sustain  the  application  of  a  writ 
fbr  ne  exeat,  sufficient  equity  must  appear  on 
the  face  of  the  bill :  mere  apprehension  that 
the  defendant  will  misapply  funds  in  his  hands, 
or  abuse  his  trust,  is  not  sufficient    Ibid. 


[•3a7]    ^XLYl.  JSTEir  TRIAL. 

1478.  Where  a  Court  of  law  has  refiised  a 
*v  trial,  the  party  will  not  be  relieved  in 
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Chancery,  at  least,  upon  the  same  merits  al- 
ready discussed,  and  niUy  within  the  jarifttic- 
tion  of  the  Court  of  law.  Simpson  ▼.  Hart,  I 
J.  C.  R.  97. 

1479.  A  new  trial  will  not  be  granted,  merely 
to  give  a  party,  who  has  gone,  voluntarily  to 
trial,  an  opportunity  to  impeach  the  testimoDy 
of  witnesses,  of  the  object  of  whose  testimony 
he  was  apprized  beforehand.  fFoodwoHhv,Fan 
Buskerk,  1  J.  C.  R.  432. 

1480.  The  party  must  show,  at  least,  that  be 
has  since  discovered  testimony  of  which  he 
had  no  knowledge  before  the  tnal.    Rid, 

1481.  Where  the  defendant,  in  an  action  at 
law,  had  not  used  due  diligence  in  making 
his  defence,  or  in  applying  to  the  Court  for  a 
discovery,  if  necessary  to  aid  him  in  his  de- 
fence at  law,  he  cannot,  afler  a  verdict  against 
him,  obtain  the  aid  of  Chandenr  to  have  a  new 
trial.  Barker  v.Elkins,  I  J,  C,R.4!d5,  &?. 
Dodge  v.  :^rong,  2  J.  C.  R.  228.  Foster  v. 
Wood,  6  J.  C.  R.  87.  Ffoud  v.  Jcame,  6  J.  C. 
R.  479. 


XLVII.  ATJj&iVCjB. 

1482.  Chancery  has  jurisdiction  in  the  cose 
of  a  primte  nuisance.  Van  Bergen  v.  Vat 
Bergen,  2  J.  C.  R.  272.  5.  F.  Gimbier  v. 
Trustees  of  Mwburgk,  2  J.  C.  R.  168. 

1483.  out  it  will  not  give  an  order  to  abate 
the  nuisance,  until  the  opposite  party  has  been 
heard.    Ibid, 

1484.  Nor  will  the  Court  interfere  to  pre- 
vent or  remove  a  private  nuisance,  unleas  it 
has  been  erected  to  the  annoyance  of  the  right 
of  another  long  previously  enjoyed.  Van  Btr- 
geny.  Van  Bergen,  3  J.  C.  R.  282. 

1485.  It  must  be  a  case  of  strong  and  impe- 
rious necessity,  or  the  right  prevknislv  estab- 
lished at  law,  before  the  Court  will  lend  its 
aid.  Ibid,  [See  Coming  v.  Lowerrt,  6  J.  C. 
R.439.] 

1486.  Though  a  person  has  a  right  to  erect 
a  mill  on  his  own  ground,  yet  be  must  so  ex- 
ercise that  right  as  not  to  interfere  with  the  ex- 
isting rights  of  others.  Ibid,  \See  ^es^ntrgk 
Tumvike  Company  v.  MUer,  5  J.  C.  R.  lOl.J 

1487.  If  A.  erects  a  mill  in  such  a  place,  or 
so  near  the  mill  of  B.,  that  an  artificial  dam, 
before  erected  by  B.,  causes  the  water  to  flow 
back  on  A.'s  mill,  and  obstructs  its  moveineDt, 
A.  has  no  right  to  complain  of  the  dara  of  fi.  aa 
a  nuisance.    Ibid, 

See  Iiyunction, 


•XLVni.  PAREATT  AND  CHILD,  [•828] 

1488.  Maintenance  will  be  allowed  out  of 
the  capital  of  the  infent's  estate,  where  the  prin- 
cipal is  small ;  otherwise  it  must  be  out  of  the 
interest    Matter  of  Bostwiek,i  J,  CR.  1(30. 

1489.  Application  for  maintenance  may  be 
by  petition,  without  bill.    Ibid, 

1490.  A  parent  may  be  allowed  to  be  reim- 
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twraed  oat  of  the  infant's  estate,  lor  past  main- 
tenaoce.    Rid. 

1491.  A  father  is  not  entitled,  in  that  relation, 
or  as  guardian  bv  nature^  to  demand  the  moi^y 
of  the  iafiint  in  the  hands  of  an  executor  orad- 
miuistnitor.  (renel  v.  Tallmadge^  1  J.  C,  R. 
a  561.    maiams  V.  Storrs,  6  J.  C.  R.  353. 

1492.  Where  the  fund  was  clear,  and  the 
rights  of  the  respective  parties  ascertained,  the 
Couit  directed,  pending  an  account,  a  part  of 
the  moneys  td  be  paid  to  the  solicitor  of  the  in- 
fant plaiotifis,  towards  farther  defraying  the 
past  and  future  expenses  of  the  suit,  and  the 
interest  of  the  residue  of  the  portion  coming  to 
the  iofimts,  to  be  paid  to  their  mother,  for  their 
Deorssary  maintenance  and  education.  Meth- 
odid  ^pueopal  Ckurch  v.  Jaqu€8^  3  J.  C.  R.  I. 


XLEX.  PARTTTIOJ^. 

1493.  Chancery  will  not  sustain  a  bill  for  a 
partition,  where  the  title  is  denied,  or  is  not 
dearly  established  ;  but  the  bill  will  be  retain- 
ed to  give  the  pfaiintiff  an  opportunity  to  estab- 
lish his  thie  at  W.  fmdny.WUkin,lhC. 
R.111. 

1494.  The  owners  of  an  equity  of  redemp- 
tion, as  well  as  tenants  in  common,  for  life,  or 
for  yearsi  may  have  partition  of  their  interest, 
as  between  themselves.  WoUen  v.  CoptUmd,  7 
J.  C.  R.  140. 

1495.  But  roortgBffe  and  judgment  creditors 
eiDnot  be  compellefTto  join  in  a  bill  for  a  par- 
titioD,  DOT  can  relief  be  prayed  asainst  them, 
nor  can  their  rights  be  affected  by  Uie  partition. 
[hid, 

149&  Under  the  act  for  the  partition  of 
jands,  where  the  proceedings  are  in  Chancery j 
it  is  not  necessary  for  the  parties  to  execute 
mutual  releases  to  each  other,  according  to  the 
partition;  but  the  final  decree  of  the  Court, 
that  such  <*  partition  shall  remain  firm  and  ef- 
fectual for  ever,"  <&c.  is  sufficient.  Young  v. 
Owper,  3  J.  C.  R.  295. 

1497.  If  any  doubt  arises  on  a  bill  for  parti- 
tion, as  to  the  extent  of  the  undivided  rights 
UMi  interests  of  the  parties,  the  ustial  course  is 
to  direct  a  reference  to  a  master,  to  inquire  and 
report  on  them ;  for  the  estate  and  interest  of 
the  parties  must  be  ascertained  before  a  com- 
mission is  awarded  to  make  partition.  Phelps 
T.  Creeii,  3  J.  C.  R.  302. 

*14^.  But  where  title  is  doubt- 
[  *329  ]    fol,  or  litigated,  it  must  first  be  es- 
tablished at  law,  before  Chancery 
will  interfere.    Ibid,    S.  P.  Caxt  v.  SnM^  4 
y  C.  R.  271. 

1499.  Bat  where  the  question  arises  upon 
an  equitable  title  set  up  by  the  defendfuits, 
Chancery  must  decide  on  the  title.    Ibid, 

1500.  Where  the  plaintifT's  right  to  one  un- 
divided moiety  was  admitted  bv  Si]  the  defend- 
ants claiming  the  other  moiety,  but  they  dtflfered 
soKmg  themselves  as  to  their  titles  and  interests, 
•omeof  the  defendants  claiming  the  whole  moi- 
^  in  fee,  and  the  otheiB  claiming  and  enjoving 
■^pvate  portions  of  it,  and  asserting  a  fireehold 
*«Bie  therein ;  the  Court  ordered  partition  to 


be  made  between  the  plaintiff  and  all  the  de- 
fendants aggregately;  dividing  the  premises 
into  two  equal  moiedes,  so  as  to  give  one 
moiety  to  the  plaiutififin  severalty,  leaving  the 
other  moiety  to  the  defendants  to  be  divided 
lietween  them,  on  a  further  application  to  the 
Court,  when  their  confiicting  rights  shall  have 
been  established  at  law ;  jLhe  plaintiff,  in  the 
mean  time,  to  pav  his  own  costs  of  suit,  and 
the  expenses  uf  the  commission,  reserving  the 
question  as  to  the  defendants'  proportion  of 
costs  until  such  further  application.    IbicL 

1501.  Costs  of  partition  in  Chancery  are 
charged  upon  the  parties  respectively,  in  pro- 
portion to  the  value  of  theu*  respective  rights^ 
Ibid. 

1502.  On  a  bill  2br  partition,  the  Court  of 
Chancery,  being  authorized  by  the  statute  to 
decree  a  sale  where  a  Court  of  law  are  au- 
thorized, or  where  tlie  ends  of  justice  require 
it,  may  decide  on  the  necessity  of  a  sale,  upon 
the  report  of  a  master^  as  well  as  of  com-- 
missumers ;  and  where  the  master  reports 
that  a  sale  is  necessary,  commissioners  will  be 
appointed  to  sell  and  convey.  Thompson  x* 
Hardman,  6  J.  C.  R.  436. 


L.  PARTNERSHIP. 

1503.  The  acts  of  a  majority  of  the  partners 
bind  the  firm.  Kirk  v.  Hodttaon  and  others^  3 
J.  C.  R.  400. 

1504.  The  interest  of  each  partner  in  the 
partnership  property,  is  his  share  in  the  swr- 
plusy  afler  a  settlement  of  the  partnership  ac- 
counts.   McoU  V.  Mimfordf  4  J.  C.  R.  522. 

1505.  And  that  interest  alone  is  liable  to 
the  separate  creditors  of  each  parmer.  Ibid. 
S.  C.  on  appeal,  20  J.  R.  611. 

1506.  The  assignees  of  a  bankrupt  partner, 
under  a  separate  commission,  are  tencmtsin 
common  with  the  solvent  partner;  and  if  tliey 
get  possession  of  the  partnership  property,  the 
solvent  partner  cannot  call  it  out  of  their 
hands.    Murray^,  Mwrray^  5  J.  C.  R.  60. 

1507.  The  solvent  partuer,  as  against  his  co^ 
partner,  is  entitled  only  to  his  share  of  the  suT" 
pluSf  after  the  debts  are  paid.    Ibid. 

1508.  The  solvent  partner  and  the  assignees 
of  the  bankrupt  partner  must  join  in  a  suit  at 
law.    Ibid. 

*1509.  A  solvent  partner  is  bound  [  *330  ] 
and  concluded  by  a  decree,  in  a 
suit  brought  by  the  assignees  of  the  bankrupt 
partuer,  against  trustees,  he  having  been  maae 
a  party  to  the  suit,  and  though  he  objected  to 
the  funds  being  paid  to  the  assignees*    Ibid. 

1510.  Where  a  creditor  has  separate  judge- 
ments against  each  of  two  partners,  the  part- 
nership property  will  be  bound  in  the  same 
manner  as  if  the  amount  of  both  judgments 
bad  been  included  in  a  joint  judgment  against 
both.    Brinkerhoffy.Marvin,Sf.C.Ii.SiO. 

1511.  The  interest  of  one  partner  in  the 
parmerehip  property  may  be  taken  and  sold 
under  an  execution  at  law,  on  a  judgment 
against  him  for  his  separate  debt.  Mmy  v. 
Pouie,  2  J.  C  R.  548 
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1512.  Where,  by  the  articles  of  co-partner- 
Bhip,  the  capital  aod  prt^  were  to  remain 
during  the  co-partnerBnip,  each  partner  being 
at  liberty  to  withdraw  so  much  as  was  necessary 
for  bis  private  expenses ;  hddy  that  neither  had 
a  right  to  withdraw  from  the  fund  money  to 
purchase  plate,  carriages,  horses,  &c.,  but 
only  for  his  family  expenses,  and  education 
of  his  children,  &c.  StougJUon  v.  Lmdu  1 
J.  C.  R.  467. 

1513.  Nor  can  a  partner,  living  in  his  own 
house,  charge  the  concern  with  the  rent 
Bnd. 

1514.  A  partner  withdrawing  or  using  the 
joint  fiind,  for  his  private  trade  or  specula- 
tions, must  account  for  it,  not  only  with  in- 
terest, but  for  the  pro/Us  he  has  made.    Ibid, 

1515.  The  stockholders  of  the  Mnik  River 
SUam-Boat  Company  are  not  a  co-partnership, 
but  are  tenants  in  common  of  the jnt)perty  and 
franchises  of  the  comimny.  Juioingston  v. 
Lynch,  4  ].  a  fL  573. 

1516.  Though  the  part  owners  of  a  fhip, 
generally  speaking,  are  tenants  in  common,  and 
not  partners  or  joint  tenants,  yet,  it  seems, 
there  may  be  a  special  partnership  in  the  ship, 
as  well  as  the  cargo,  in  resard  to  a  particular 
adventure,  and  the  proceeds  arising  from  the 
sale  of  them,  and  the  profits  of  the  ad\*enture. 
Mumford  v.  MlcoLl,  on  appeal,  20  J.  R.  611^ 
Contra,  S.  C.  4  J.  C.  R.  522.  ' 

1517.  Owners  affreight  and  cargo  are  part- 
ners,   ibid,    [See  Ships  and  Shipoumert,] 

1518.  Partners  are  not  entitled  to  coarge 
each  other  for  services  rendered  in  the  care 
and  management  of  the  joint  property,  unless 
there  is  a  special  agreement  to  that  effect 
JVonJUtn  V.  Robinson,  1  J.  C.  R.  158.  &  P. 
Bradford  y,  Kimbedy,  3  J.  C.  R.  431. 

1519.  But  if  one  partner  or  part  owner  is 
appointed  an  agent  for  a  special  purpose,  in 
relation  to  their  joint  concern,  he  is  entitled  to 
all  the  rights  and  privileges  of  a  factor  or 
agent  in  relation  to  the  subject  of  such  agen- 
cy.   Ibid, 

1520.  A  partner  who  goes  abroad  on  his 
owii  private  affairs,  is  not  entitled  to  charge 
his  expenses  to  the  co-partnership.  Mumford 
V.  Murray,  6  J.  C  R.  1. 

1521.  Where  one  partner  wrongfully  kept 
his  co-partner  ignorant  of  his  rights  to  moneys 
recovered  in  the  partneriship-s  name  abroad, 
he  was  hdd  accountable  fiir  the  whole  amount 
of  the  interest  of  his  co-partner,  who,  being 
ignorant  of  the  facts,  had  joined  in  a  release 
of  a  CO- trustee,  into  whose  bands  a  part  of  the 
money  had  been  suffered  to  pass,    ibid, 

*1522.  Chancery  ^ves  relief 
2  *331  ]  against  the  representatives  of  a  de- 
ceased partner,  who  has  lefl  assets, 
gf  the  surviving  partner  is  insolvent ;  and  the 
'lefeudants  cannot  object  to  a  want  of  diligence 
in  the  creditor,  in  not  prosecuting  the  surviving 
partner  before  his  insolvency.  Hcnnersley  v. 
Lambert,  2  J.  C.  R.  508.  For  the  debt  being 
joint  and  several,  the  assets  of  the  deceased 
parmer  remain  liable  until  the  debt  is  paid. 
Ibid, 

1523.  Co-partoera  are  not  chargeable,  as 
"^fainst  each  oJier,  with  compound  interest, 
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unless  where  one  of  them  speculates  wirb 
partnership  money  for  his  own  profit,  and  re- 
fuses to  disclose  the  profits.  SlovgkUm  t 
Lynch,  2  J.  C.  R.  209. 

1524.  In  stating  an  account  between  piit- 
ners,  the  true  dates,  as  furnished  by  the  books 
themselves,  ousht  to  be  assumed,    tind, 

1525.  And  the  period  of  the  dissolution  of 
the  partnership  is  the  proper  time  to  make  a 
rest  and  adjust  the  balance  of  the  account,  ud 
the  partner  against  whom  it  is  found  is  chai^- 
able  with  interest  on  such  balance.    Ibid. 

1526.  An  action  of  account  lies  at  law  by 
one  partner  against  his  co-partner.  i>wM»i  t. 
Lyon,  3  J.  C.  K.  351. 

1527.  So,  covenant  lies  where  the  aiuclei 
contain  a  covenant  to  account    Ibid, 

1528.  An  assumpsit  will  lie  on  a  promise  ia 
writing,  by  one  partner,  to  take  part  of  the  goods 
bought,  in  which  they  were  to  be  equally  con- 
cerned as  to  profit  aivd  lose.    Ibid. 

1529.  Chancery  may  appoint  a  persoo  to 
carry  on  the  trade  of  an  tf^im<  partner.  7%«np- 
son  v.  Brown,  4  J.  C.  R.  ol9. 

1530.  Where  a  creditor  recovers  judgment 
at  law  against  partners,  and  afterwards  di»- 
covera  that  there  was  a  secret  or  dormant  part- 
ner. Chancery  has  no  jurisdiction  to  afibni 
him  relief  against  such  dormant  partner.  Pen- 
ny  V.  Martin,  4  J.  C.  R.  566. 

1531.  Where  two  persons  are  joint  owners 
or  proprietore  of  a  patent  right  or  privilege,  j 
one  of  them  is  not,  on  that  ground  merely,  re- 
sponsible for  any  special  contract  entered 
into  by  the  other,  not  connected  with  the  en- 
joyment and  exercise  of  their  common  riefat  or 
privilege.  Launrence  v.  Dale^  3  J.  C.  K.  33. 
iS.  C  on  appeal,  17  J.  R.  437. 

1532.  A  oonafide  assignment  by  one  of  ser- 
eraf  partners,  of  fdl  his  interest  in  the  eo-pait- 
nership  stock,  &c.,  ipso  facto  dissolves  the  co* 
partnerehip,  though  one  of  the  articles  ex- 
pressly provided  that  the  co-partnership  was 
to  continue  until  two  of  the  contracting  par- 
ties should  demand  a  dissolution,  and  the 
other  partnera  were  desirous  to  have  it  con- 
tinue, notwithstanding  the  asiugnment  Mar- 
qaand  v.  Tkt  ATeuh  York  Manafactunng  Cosh 
pasty,  on  appeal,  17  J.  R.  525. 

1533.  The  assignee  of  the  partner,  in  such 
case,  is  entitled  to  an  account  of  the  profits 
of  the  concern,  and  to  the  share  of  the  is- ' 
signer.    Ibid, 

1534.  And  where  an  imoesdafy  bad  been 
taken  of  the  co-partnership  stock,  fay  mutual 
consent,  ox  months  after  the  asagnment,  ano 
the  otlier  partnera  refused  to  deliver  the  ehans 
claimed  by  the  assignee  of  their  co-partner, 
the  inventory  was  tucen  as  the  true  valuatiop, 
though  if  the  stock  had  been  sold  at  public 
or  private  sale,  the  value  might 
*have  been  less,  and  the  value  of  [  *332  ] 
such  stock  had,  in  fact,  fallen  be- 
tween the  tune  of  taking  the  inventoiy,  aiul 
taking  the  account  before  the  master.    Ibid, 

15^  One  partner  or  member  of  an  associs* 
t!on  cannot  execute  a  deed  or  writing  uoder8e^\ 
so  as  to  bind  the  others,  without  an  express 
authority  for  that  purpose ;  and  if  he  does  M} 
he  makes  himself  personally  respoDfliNc :  ^ 
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nek  anthoritT  may  be  by  parolj  and  if 
ibowiv  or  if  toe  other  partners  or  associates 
hare,  by  their  subsequent  acts,  ratified  the 
contrecti  they  will  be  equally  responsible,  and 
bound  to  contribute  ratably  to  any  damages 
which  may  be  reooTered  at  law  against  the 
parnier  or  associate  who  executed  the  con- 
tmrt.  Skhmtr  v.  Dayton,  on  appeal,  19  J.  R. 
5i;i  &C.  2  J.C.R.5a6.  13  J.  R.  307.  5 
J.C.R.351.    17J.R.357. 

1596.  And  an  injunction  against  proceeding 
in  tiie  suit  at  law  against  the  individual  peit- 
niT,  on  sueh  contract,  was  continued,  until 
the  amount  of  such  contribution  was  ascer- 
tained ;  and  the  deficiency  only,  after  the  pro- 
oeitlsof  the  clear  estate  of  the  company  had 
lipeo  appGed  towards  the  payment  of  the 
damages,  should  be  levied  under  the  judg- 
meni  and  execution  at  law.  &  C.  on  appeal, 
WJ.ILSia 

Sre  jWfA^,  JIgrttmentf  Acetmni,  Bankrupt^ 
ETectttimtf  hderesty  Judgmtifd^  Jurisdiction, 
Shijaaidl^^  Owners, 


LI.  PLEADINGS. 

A.  Ofpkadings  in  Chancery ,  generaUy. 

B.  d^ihepmius. 

D.  Demwrer. 
RPIeo. 

F.  Gnawer  and  disdaimtr, 

G.  RtfikaHtm  and  issue. 

A.  Pleadings  generally, 

1537.  Pleodings  should  consist  of  avjer- 
nents  or  allegations  of  fiusts,  staled  with  as 
RMKb  brevity  and  preciaion  as  possible,  not 
^  inference  or  argument.  Hood  v.  Ifimafi,  4 
i.C.IL437. 

1538.  Impeninenoe  in  pleading  consists  in 
^tinj  forth  what  is  not  necessary  to  be  set 
funh;  as  stuffing  the  pleadings  with  useless 
n^itah,  and  kmg  digresnona  about  immaterial 
manera.    AidL 

1539.  Generally,  the  bill  and  answer  ought 
^  to  set  forth  deeds  tn  hoe  i^erha,  but  so 
niuch  of  them  only,  as  is  material  to  the  point 
in  queitioB ;  nor  oufflit  they  to  be  argumenta- 
tive or  rhetorical     llnd. 

[•333]  •B.  Parlies. 

1540.  All  persons  materially  interested  must 
■^  niade  parties  to  the  suit.  ISdcock  v.  SerUh' 
»«^'jm  appeal,  3  J.  C.  311. 

,  1511.  The  general  rule  requiring  all  persons 
interested  to  be  made  parties  to  the  suit,  is  con- 
^1^  to  the  parties  to  the  interest  involved  in 
^^  '«me^  and  who  must  necessarily  be  afiect- 
^  ^  the  degree.  It  is  a  rule  of  convenience 
nienij,  and  may  be  dispensed  with  when  it 
*|*j*«>roe8  extremely  difficult  or  inconvenient 
^^^M  T.  Van  Rensselaer,  1  J.  C.  R.  344. 
f^^  P'  Wwv. BfacWy,  1  J.  C.  R.  437.     & 


P,  Executors  of  Brasher  v.  Van  CorUandt.  2 
J.  C.  R.  242—247. 

1542.  A  person  against  whom  process  is  not 
prayed,  is  not  a  party  to  a  bill.  Brasher's  £r- 
eeutors  v.  Van  CorOandt,  2  J.  C.  R.  242. 

1543.  A  creditor,  filing  a  bill  against  an  er- 
ectUor,  cannot  make  a  debtor  of  the  testator  a 
party,  except  where  the  executor  is  insolvent, 
or  there  is  collusion  between  the  executor  and 
debtor,  or  in  some  other  special  case.  Long 
V.  Mf^estre,  IJ.  C.  R.  305. 

1544.  The  assignees  of  an  insolvent  who 
had  obtained  his  discbarge,  must  be  made  par- 
ties to  a  bill  filed  to  enforce  the  execution  of 
an  agreement  or  trust,  relative  to  his  estate,  ex- 
isting prior  to  his  assignment  Movan  v.  Hays, 
1J.C.R339.  See  also,  SeUs  y.  Administratora 
of  Hvbhel,  2  J.  C.  R.  394. 

1545.  Where  a  party  becomes  insolvent 
pending  the  suit,  his  assignees  must  be  made 
parties  before  the  cause  c^m  be  heard.  Deas 
V.  Thoffne,  on  appeal,  3  J.  R.  543. 

1546.  Where  some  of  the  plaintifis  became 
insolvent,  on  a  bill  of  revivor,  their  assignees 
were  made  defendants,  and  it  was  objected,  at 
the  hearing,  that  they  ought  to  have  been 
made  plaintifib ;  hdd,  that  they  could  not  be 
made  plaintifis  against  their  consent ;  and  hav- 
ing answered  as  defendants,  the  Court  mi^ht 
infer  their  refiisal  to  be  plaintiff  and  being 
before  the  Court  as  parties,  it  was  sufficient 
Osgood  V.  FranUin,  2  J.  C.  R.  1. 

1547.  An  encumbrancer  pendente  lite,  need 
not  be  made  a  party  to  a  suit  to  foreclose  a 
mortgage.  Cook  v.  Mancius,  5  J.  C.  R.  89. 
For  uie  Court  does  not  take  notice  of  a  pur- 
chaser of  the  subject  matter,  pending  the  suit 
Ibid. 

1548.  Individual  members  of  a  corporation 
may  be  called  upon  to  answer  to  a  bill  of  dis- 
coverv,  under  oath ;  but  in  such  case,  the  indi- 
viduals must  be  named  as  defendants  in  the 
bill.  Brumly  v.  JVest^  Chests  Manufaetwing 
Society,  1  J.  C.  R.  366. 

1549.  But  where  a  bill  was  filed  against  a 
corporation  generally,  who  put  in  an  answer, 
under  their  corporate  seal,  tne  Court  refused, 
on  motion,  to  order  certain  officera  of  the  cor- 
poration to  make  oath  to  such  answer.    Ibid. 

1550.  A  creditor  or  legatee  of  the  personal 
estate,  need  only  make  the /personal  representa- 
tives of  the  debtor  parties  to  the  suit ;  and,  in 
many  cases,  where  it  would  be  attended  with 
extreme  difficulty,  or  venr  great  inconvenience, 
the  general  rule  may  be  dispensed  with.  JFiser 
v.  moMy,  1  J.  C.  R.  437. 

1551.  nut  on  a  bill  asainst  the  executora  of 
a  guardian,  for  a  breach  *of  trust, 

the  testator  having,  by  his  will,  [*834] 
made  the  timber  on  his  land  €usets 
for  the  payment  of  his  debts ;  held,  that  the  de^ 
visee  of  the  r^  estate  ou^ht  to  be  made  a  par- 
ty, as  the  whole  estate  might  become  responsi- 
ble to theplaintifif.    Ibid, 

1552.  The  parties  can  be  known  only  in  the 
charactere  in  which  they  are  brought  before 
the  Court;  therefore,  if  a  bill  of  revivor  states 
the  plaintiff  to  be  heire  and  devisees  of  the 
party  deceased,  though  some  of  them,  in  fact, 
are  executors,  they  can  only  be  taken  notice 
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of  aa  heirs   or   devisees,  not  as  executors. 
Travis  v.  fTatera,  1  J.  C.  R.  85. 

1553.  Where  real  estate  had  been  purchased 
by  a  joint  fund,  raised  by  subscription  of  above 
250  shares,  or  subscribers,  and  the  property  con- 
veyed to  A.,  B.  and  C,  as  tnuUea ;  on  a  bill  for 
tlie  foreclosure  and  sale  of  the  property  under 
a  mortgage  made  bv  the  trusUeSy  it  is  not  ne- 
cessary tliat  the  subscribers  or  stockholders 
should  be  made  parties;  the  trustees  suffi- 
ciently representing  all  the  interests  concerned 
for  that  purpose.  Van  Vtchten  v.  TVrry,  2  J. 
C.  R.  197. 

1554.  A  mere  nominal  trustee  cannot  bring 
a  suit  in  his  own  name;  but  the  etsivi  qut 
trust  must  be  joined.  Mdin  v.  Maiin^  2  J.  C. 
R.  238.  And  the  objection  may  be  taken  at 
the  hearing.    Ibid. 

1555.  If  a  person  has  religious  scruples 
against  being  a  party  to  a  suit,  he  may,  U  sterns^ 
sue  by  his  prockein  amy.    lUd, 

1556.  A  Ivamiic  himself  need  not  be  made 
a  party  to  a  suit  by  a  creditor  against  his  com' 
mxtUt^  for  the  payment  of  a  debt.  Brasha^a 
Executors  v.  Van  CartlandL  2  J.  C.  R.  242. 
400. 

1557.  Nor  need  he  be  a  party  to  a  bill  filed 
by  his  committee  to  set  asiae  an  act  done  by 
him,  under  mental  imbecility.  Ortky  v.  Jlfe^- 
sere,  7  J.  C.  R.  139. 

1558.  One  creditor  may  file  a  bill  in  behalf 
of  himself  and  all  the  other  creditors.  Hen- 
dricksv.  Robinson,  2  J.  C.  R.  28a 

1559.  Where  one  judgment  creditor  filed  a 
bill  for  himself  alone,  it  was  sustained,  it  not 
api>earing  that  there  were  any  other  creditors, 
or  if  there  were,  there  was  reason  to  believe 
that  their  judgments  were  satisfied ;  or,  if  not 
satisfied,  that  they  had  not  taken  any  steps  at 
law  to  enforce  payment  by  execution  ;  and,  at 
any  rate,  all  parties  concerned  in  such  judg- 
ment were  before  the  Court    Ibid. 

1560.  On  a  bill  to  redeem  a  mortgage,  the 
assignees  of  the  mortgagee,  and  purcnasers 
under  him,  must  be  made  parties.  Hickoek  v. 
Scribner,  on  appeal,  3  J.  C.  311. 

1561.  So,  where  A.,  as  collateral  security 
for  a  debt  due  B.,  endorsed  to  him  the  note  of 
C,  and  delivered  to  him  a  mortgage  given  by 
C.  to  secure  it ;  on  a  bill  filed  by  B.  against  C. 
to  foreclose,  and  for  a  sale  of  the  mortgaged 
premises,  A.  ought  to  be  made  aparty.  Jwui/' 
son  V.  Hart,  on  appeal,  3  J.  C.  322. 

1562.  But  where  there  is  an  absolute  assign- 
ment of  a  mortgage,  the  mortgagee  need  not 
be  a  party,  either  to  a  bill  for  a  foreclosure  and 
sale,  or  to  a  bill  by  the  mortgagor  to  redeem ; 
for  the  assignee,  standing  in  the  place  of  the 
mortgagee,  may  be  decreed  to  convey.  Whit- 
tKy  V.  JUPKinney,  7  J.  C.  R.  144. 

1563.  Nor  does  the  circumstance  that  the 

mortgagee  took  possession  *of  the 
[  *885  ]    premises,  and  received  the  rents 

and  profits,  before  the  assignment, 
render  it  necessaiy  to  make  him  a  party. 
Ibid. 

1564.  To  a  bill  fbr  the  ibrecloeure  and  sale 
of  mortgaged  premises,  all  encumbrancers,  or 
persons liaving  an  interest  existing  at  the  com- 
mencement of  the  suit,  subsequent,  as  weU  as 
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Crior  in  date  to  the  plaintififs  inort{^ge,  must 
B  made  parties,  otherwise  they  will  not  be 
bound  by  the  decree.  Homes  v.  Beoc^  3  J. 
C.R.459.  S.P.Enswnihy.Lamberi,AiX. 
R.605. 

1565.  On  a  bill  to  foreclose  a  mortgage,  tbe 
mortgagor,  whose  equity  of  redemptioD  has 
been  sold  under  an  execution  at  law,  must  be 
made  a  party,  as,  by  the  statute,  (sees.  43^  c 
124.)  he  has  one  year  after  the  sale,  to  redeem 
the  utnd  fi:om  the  purchaser.  HaBodtv.  Smtkf 
4  J.  C.  R.  649. 

1566.  On  a  bill  fi>r  tbe  fbreclosore  and  sale 
of  a  mortgage,  it  appeared,  that  the  defendaots 
were  owners  of  iwofiflts  only  of  the  premiMS, 
under  the  will  of  their  father,  and  that  there 
were  legacies  given  to  other  persons  charged 
on  the  mortgaged  premises;  Kdd,  that  the 
legatees  ought  to  be  parties  to  the  suit,  lor  tbe 
security  of  the  purcnaser,  and  to  prevent  in- 
jury to  the  rights  of  the  mortgagors.  JIf  Gotm  | 
V.  Fei**,  6  J.  C.  R.  450. 

1567.  Creditors  and  legatees  are  exceptions 
to  the  general  rule,  that  all  persons  interested 
in  the  nind,  must  be  made  parties.  Brown  t. 
Ricketts,  3  J.  C.  R.  553.  For  one  creditor  or 
legatee  mav  sue  in  behalf  of  himself  and  tbe 
rest,  and  the  others  may  come  in  under  the 
decree.    Ibid. 

1568.  As,  where  there  are  several  le^cies 
given,  whidi  are  to  be  increased  or  diroiDtib- 
ed,  as  the  estate  should  increase  or  diminab,  ; 
one  legatee  may  file  a  bill  in  behalf  of  him- 
self and  the  others  who  may  choose  to  come 
in ;  but  if  tbe  bill  is  for  a  residue  of  tbeeftaie, 
all  the  residuary  legatees  must  be  made  partic& 
Ibid.  S.  P.  Daiwws  v.  Fanning,  4  J.  C.  K. 
199. 

1569.  A  plaintifiT  cannot  sue  as  administn- 
tor,  without  taking  out  letters  of  adroiBi^n- 
tion ;  it  is  not  essential  that  it  should  be  done 
before  filing  the  bill,  but  letters  of  admloistn- 
tion  may  be  taken  out  at  any  time  before  tbe 
bearing,  and  the  fact  may  be  charged  by  way 
of  supplement  or  amendment  to  the  bill 
Goodriek  v.  Pendleton^  4  J.  C.  R.  549. 

1570.  Where  the  objection  of  a  want  of  par- 
ties is  made  out  of  season,  the  plaintifT,  instead 
of  amendinff  the  original  bill,  may  file  a  «ijp- 
plemental  bill  merely  to  bring  in  the  ^pexm 
wanted ;  and  the  defendants  in  the  original 
bill  need  not,  in  such  case,  be  made  paities  to 
the  suptHementul  bill.  Enswortk  v.  Lasfbo^ 
4J.C.R.e05.  S.P.M'Goimy.Yerks,Gl 
C.  R.  450. 

1571.  Where,  to  a  bill  against  an  adnunis- 
trator,  charging  fraud,  the  defendant,  in  bis 
plea,  alleged  that  all  the  acts  done  in  relation 
to  the  estate  of  the  intestate,  were  done  by  hiin 
and  v.,  jointly,  as  co-administrators,  to  which 
there  was  no  replication  ;  hdd,  that  V^  the  co- 
administrator, ought  to  have  been  made  a  par- 
ty.   Bregaw  v.  Claw,  4  J.  C.  R.  I1& 

1572.  A  foreign  corporation,  or  incorporated 
bank  of  another  state,  may  sue  here  in  their 
corporate  name,  and  file  a  bill  for 

the  sale  *of  land,  under  a  naortgage    [  *396 1 

given  to  it,  to  secure  money  lent. 

SUver  Lake  Bank  v.  MrrtK,  4  J.  C.  R.  ^ 

1573.  Where  a  trustee  and  his  cestui  ^tit 
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flruf/fUe  a  bill  as  plaintifis,  and  pending  the 
Aiit,  the  etitui  que  trust  assigns  his  interest  to 
tnocber,  it  is  no  objection,  at  the  hearing,  that 
the  aasigoee  was  not  made  a  pany.  Cook  v. 
Maneius,  5  J.  C.  R.  89. 

1574.  In  a  suit  by  a  husband  for  the  wife's 
distributive  share,  the  wife  must  be  a  party. 
Sckv^  V.  Hoi^  5  J.  C.  R.  Ida 

15/5.  After  a  lapse  of  twenty  years,  a  de- 
feodaot,  who  was  a  trustee  for  himself  and 
such  other  creditors  of  the  assignor  as  should 
come  in  and  execute  the  deed,  cannot  object, 
on  a  bill  filed  against  him,  for  an  account,  that 
the  other  eestm  que  trusts  were  not  made  par- 
ties.  Mw^ford  V.  Murrmff  6  J.  C.  R.  1. 

157&  Dinerent  judgment  creditors  may  unite 
io  oDe  bill  for  discovery  and  account,  the  ob- 
ject of  which  is  to  set  aside  imi>ediments  to 
tbetr  remedies  at  biw,  created  by  the  fraud  of 
tlieir  common  debtor ;  and  to  have  his  estate 
dJAributed  among  them,  according  to  the  pri- 
ority of  their  respective  liens,  or  ratably,  as  the 
caae  might  be.  Britikerhoffy,  Brown,  6  J.  C. 
R.139. 

1577.  A  bill  may  be  filed  against  several  per- 
sons, relative  to  matters  of  the  same  nature, 
forming  a  connected  series  of  acts,  all  intended 
to  defraud  and  injure  the  plaintiffs,  and  in 
wbicb  all  the  defendants  were,  more  or  less, 
concerned,  though  not  jointly  in  each  act 
ina, 

1578.  Where  the  party  in  whom  the  fee  re- 
sides is  dead,  a  conveyance  will  not  be  direct- 
ed, unless  bis  heirs  are  made  patties.  Dale  v. 
AooMvdl,  6  J.  C.  R.  255. 

1579.  The  heirs  of  an  intestate,  who  had 
Diade  a  contract  for  the  purchase  of  land, 
^'tiich  bis  administrators  assigned  to  the  de- 
fendants, are  proper  parties  to  a  bill  filed 
for  the  specific  performance  of  the  contract. 
Ompwn  V.  Bryiim,  6  J.  C.  R.  396. 

15t<0.  Where  there  are  several  owners  of 
different  parcels  of  land,  on  which  a  judgment 
is  a  Hnn,  and  one  of  them  pays  off  the  judg- 
>ncnt,  ail  the  persons  interested  in  the  land 
bound  by  the  judgment,  must  be  made  parties, 
tKfore  contribution  will  be  decreed  or  enforced 
^mst  them.    Jivery  v.  Petten^  7  J.  C.  R.  211. 

c.  Bm. 

158).  The  substance  of  a  bill  mast  contain 
ffround  for  relief;  and  there  must  be  equity  in 
tbe  case,  when  fully  stated  and  correctly  ap- 
plied to  the  proper  parties,  sufficient  to  war- 

nntadecree.  Lyon  v.  Tcdlmadge,  1  J.  C.  R. 
1S4. 

158^  A  bill  by  executors,  stating  that  they 
^1  been  sued  at  law,  by  the  defendant,  for  a 
debt  pretended  to  be  due  from  the  testator,  of 
^licb  they  had  no  knowledge,  and  which  they 
had  Mrong  ground  to  believe  was  unjust,  and 
that  they  could  not  safely  proceed  to  a  trial 
^fithout  a  diacorery,  and  praying  for  an  injunc- 
^n  and  discovery,  is  what  is  called  a  fishing 
^  and  does  not  entitle  the  plaintifiTs  to  an  in- 
junction or  discovery.  NhMrk  v.  mUeU,  2  J. 
C.413.    &C.2C.C.  E.296. 

*1S83.  The  general  interrogatory 
L  *33ir  1    or  requiiitioQ  m  the  bill,  "*  that  the 
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defendant  may  full  answer  make  to  all  and 
singular  the  premises,  fully  and  particular- 
ly, as  though  the  same  were  repeated,  and 
he  specially  interrogated,''  &c.  is  sufficient, 
and  entitles  the  plaintiff  to  a  full  disclosure  of 
the  whole  subject  matter  of  the  biU,  equally,  as 
if  he  had  s[)ecially  interrogated  the  defendant 
to  everv  fact  stated  in  the  bill.  Methodist  J^pit- 
eopal  Church  v.  Jaques,  1  J.  C.  R.  65. 

1584.  If  a  bill,  besides  the  usual  prayer  for 
general  relief,  contains  a  prayer  for  specifie  re- 
lief, the  plaintiff  is  entitled  to  other  specific  re- 
lief, so  far  as  it  is  consistent  with  the  case  stated 
m  the  bill.     mUdn  v.  Wilkin,  1  J.  C.  R.  111. 

1585.  No  relief  can  be  granted  under  the 
general  prayer  which  is  ot  a  nature  distinct 
from  and   independent  of  the  special  relief 

S rayed  for.    Franktinr,  Osgood,  on  appeal,  14 
.  R.  527. 

1566.  A  bill  of  discovery,  for  matters  material 
to  the  defence  of  the  plaintifiT  in  a  suit  at  law 
against  him,  must  state  the  nature  of  that  de- 
fence. APlntyre  v.  Maneius,  3  J.  C.  R.  45. 
S.  C.  on  appeal,  16  J.  R.  592. 

1587.  It  ought  to  state  enough  to  enable  the 
Court  to  see  tliat  the  ends  of  justice  require  ita 
interposition  ;  and  the  facts  sought  to  oe  dis- 
covered should  be  so  far  stated  as  to  show  their 
pertinency  and  relevancy.    Ibid. 

1588.  A  bilUnteiT^cKKT  may  be  filed,  though 
the  party  has  not  been  sued  at  law,  or  has  been 
suea  by  one  only  of  the  conflicting  claimants, 
or  though  tlie  claim  of  one  of  the  defendants  ia 
actionable  at  law,  and  that  of  the  other  in 
equity.    Ridutrds  v.  Salter,  6  J.  C.  R.  445. 

1589.  On  a  bill  of  interpleader,  the  right  may 
be  decided  in  &vor  of  one  defendant  against 
the  other ;  and  if  one  defendant  establishes  a 
title,  and  the  other  makes  default.  Chancery 
will  decree  payment  to  the  one,  and  award  a 
perpetual  injunction  as  to  the  other.    Ibid. 

1590.  Where  one  of  the  defendants  was  en- 
titled to  the  fund  which  had  been  paid  into 
Court  by  the  plaintifiT,  on  obtaining  an  injunc- 
tion against  a  suit  at  law,  the  otlier  defendant 
who,  by  setting  up  a  groundless  claim,  had 
compelled  the  plaintiff  to  resort  to  a  bill  of  in- 
terpleader, was  ordered  to  pay  the  costs  of  the 
other  defendant,  whose  claim  was  established ; 
and  also  the  costs  of  the  plaintiff  in  Chancery. 
Ibid. 

1591.  And  where  the  plaintiff  had  offered  to 
pay  the  demand,  on  being  indemnified,  and 
that  being  refused,  filed  h»  bill  of  inter|)leader, 
with  reasonable  diligence,  he  was  not  charged 
with  interest  on  the  money.     Ibid. 

1592.  Afler  a  verdict  at  law,  the  partycomea 
too  late  with  a  bill  for  discovery,  Duncan  v. 
ij^on,  .3  J.  C.R.a51. 

1593.  A  bill  filed  solely  to  correct  a  misted 
in  a  contract,  will  not  be  retained,  on  the 
ground  that  there  is  money  due  on  the  contract 
Getman^s  Execuiors  v.  Beardsley,  2  J.  C.  R.  274. 

1594.  If  relief,  as  well  as  discovery,  is  preyed 
for,  on  the  ground  of  a  loRt  deed,  there  must  be 
an  affidavit  of  the  loss.  Livingston  v.  Livings* 
ton,  4  J.  C.  R.  294. 

1595.  If  a  bill  for  discovery  and  relief  be 
good  as  to  the  discovery,  a  general  demurrer  to 
the  whole  is  bad.    Ibid. 

169 


338 


CU/kSCERY^PleaiiMg$. 


338 


[  *888  ]  *1596.  If  a  bill  seeks  discovery 
in  aid  of  the  jurisdiction  of  a  Court 
of  law,  it  must  appear  that  such  aid  is  ne- 
cessary, and  the  discoyery  maierial  to  the 
defence ;  for  if  the  fiicts  depend  on  the  testi- 
mony of  witnesseff,  and  the  Court  of  law  can 
compel  their  attendance,  Chancery  will  not  in- 
terfere.    GdsUm  V.  Hoyt,  1  J.  C.  R.  54a 

1597.  B  items,  that  Chancery  will  not  sus- 
tain a  bill  for  discovery  and  injunction,  merely 
to  enable  the  party  to  procure  such  admissions 
by  the  adverse  party  as  might  be  used  in  miti- 

fstion  of  damages  in  an  action  of  trespass. 

1598.  A  bill  for  discovery,  in  aid  of  a  cause 
before  a  svarogaUy  brought  for  an  account  and 
distribution  ofihe  intestate's  estate,  niust  charge 
certain  fiicts,  within  the  knowledge  of  the  de- 
fendant, the  disclosure  of  which  is  material 
and  necessary  to  the  party's  defence  in  that 
Court,  and  that  he  has  no  means  of  showing 
the  fiicts,  without  such  discovery.  Seymour  v. 
Sevmour,  4  J.  C.  R.  409.  « 

1599.  But,  it  seems,  that  where  the  bill  is  for 
discovery  merely,  and  no  injunction  asked  for, 
and  there  is  a  demurrer  to  the  bill,  the  Court 
will  not  examine  so  nicely  as  to  the  materiality 
of  the  discovery.    Ibid. 

1600.  Where  a  bill  seeks  to  transfer  to  Chan- 
eerr,  a  matter  properly  cognizable  in  a  Court 
of  law,  it  must  be  veniied  by  oath.  LaigtU  v. 
JMof^n,  on  appeal,  1  J.  C.  439.  iS.  C.  2  C.  C. 
£.344.    Lyndiv.mUard,  6  J.  C.IL  ^42.^46. 

1601.  So,  to  a  bill  to  |)erpetuate  the  tes- 
timony of  wimesses  who  are  aged  or  residing 
abroad,  there  must  be  an  qffidavU,  stating,  gen- 
erally, the  age,  the  infirmity,  and  place  of  res- 
idence of  the  witnesses.  LaigfU  v.  Moi^an, 
on  appeal,  1  J.  C.  429.    S,  C,  2  C.  C.  £.  344. 

1608.  So,  a  bill  seeking  to  have  a  title  es- 
tablished, and  possession  quieted,  must  be  veri- 
fied bv  oath.    Ibid. 

1603.  But  a  bill  for  discovery  merely  does 
not  require  an  affidavit.    Ibid, 

1604.  An  affidavit  to  an  injunction  bill,  made 
by  one  of  several  plaintiffs,  stating  that  he  had 
been  informed,  and  verily  beheved,  and  hoped 
10  prove,  that  the  deeds  in  question  did  exist, 
and  were  lost  or  destroyed  in  the  manner  men- 
tioned in  the  bill,  is  sufficient.  Le  Boy  v. 
Veedtr,  on  appeal,  1  J.  C.  417.  S.  C.  2  C.  C. 
E.175. 

1605.  In  a  bill  for  a  divoree,  the  charges  of 
adultery  and  of  cruel  usage,  lieing  distinct  and 
inde{)endent,  and  leading  to  distinct  issues  and 
decrees,  cannot  be  joined  together  in  the  same 
bill.    Johnson  v.  Johnson,  6  J.  C.  R.  163. 

1606.  A  cross  bill  must  be  filed  before  publi- 
cation is  passed  in  the  original  cause.  Sterry 
V.  Ardcn^  1  J.  C.  R.  62.  ifnlessthe  plaintiff  in 
the  cross  bill  go  to  a  hearing  on  the  proofs  al- 
ready published.  Fidd  v.  Schitffelin,  7  J.  C. 
R.250. 

1607.  And  if  a  crossbill  is  filed  afler  publica- 
tion, testimony  taken  in  the  cross  cause  cannot 
be  read  or  used.    Ibid. 

1608.  The  Court  mav  at  a  hearing,  direct  a 
crow  bill  to  be  filed,  when  it  aftpears  that  the 
first  suit  is  insufficient  to  bnng  before  the 
Court  the  rights  of  the  parties,  and  the  matters 
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necessary  to  a  full  and  just  determination  of 
the  cause.    Ibid. 

1609.  B  seems,  that  a  cross  bill  may  set  up 
additional  fiicts  not  ^alleged  in  the 
original  bill,  where  they  constitute     [  *839  ] 
part  of  tlie  same  defence,  relative 

to  the  same  subject  matter.     UnderhSQ,  v.  Van 
Cortlandi,  2  J.  C.  R.  339—355. 

1610.  Where  one  of  several  defendants  dies, 
the  plaintiff  cannot  file  a  new  original  bill 
against  the  representatives  of  the  deceased 
party  and  others,  but  should  file  a  bUl  ofrtvieor 
only  against  such  representatives.  JVlcott  v. 
Roosevelt,  3  J.  C.  R.  60. 

161 1.  And,  even  if  he  might  elect  to  file  a 
new  bill,  he  cannot  do  so,  where  an  answer 
bad  been  pnt  in  by  the  original  party,  since  de- 
ceased.   Ibid. 

1612.  L.  and  T.,  assignees  of  B^  filed  a  bQl 
to  foreclose  a  mortgage  against  W.,  who  put  in 
his  answer,  and  then  filed  a  bill  against  L.  and 
T.  for  relief  against  the  mortgage,  and  also 
against  a  judgment  and  execution.  W.  died 
before  any  decree  to  account  in  the  suit  for  a 
foreclosure  ;  held,  that  the  bill  filed  by  W.  par- 
took of  the  nature  of  an  original  as  well  as  a 
cross  bill ;  and  that  his  legal  representatives 
might  file  a  bill  of  revivor  against  L.and  T^  to 
wh  ich  they  must  answer.  Woolsey  v.  lAvrngkon 
if  Thompson,  5  J.  C.  R;  265. 

1613.  A  bill  of  revivor  and  supplomaU  is  a 
compound  of  a  supplemental  bill  and  bill  of  re- 
vivor, and  not  only  continues  the  suit,  which 
has  beeiv  abated  by  the  death  of  the  plaintiff, 
&C.,  but  supplies  any  defects  in  the  original 
bill  arising  from  subsequent  events,  so  as  to 
entitle  the  party  to  relief  on  the  whole  merils 
of  his  case.     iTesteott  v.  Cody,  5  J.  C.  R.  334. 

1614.  A  bill  of  rmei0  is  proper  afVer  a  decree 
is  enrolled,  and  a  supplemental  bill,  in  the  na- 
ture of  a  bill  of  review,  before,  the  enrolment 
of  the  decree.    Wiser  v.  EkuMy,  2  J.  C.  R.  488. 

1615.  The  pmty  who  aska  for  a  bill  of  re- 
view, must  show  that  he  has  performed  the  de- 
cree, especially  as  regards  the  payment  of 
money,  and  that  be  has  paid  the  costs.    Ihnd, 

1616.  But  where  the  party  is  in  execution 
for  the  non-payment  of  the  money  and  cosi^ 
and  which  he  is  unable  to  pay,  U  seems,  that 
leave  to  file  a  bill  of  review  will  not  be  denied 
on  the  mere  ground  of  non-performance  of  tite 
decree.    IMngston  v.  Hubbs,  3  J.  C.  R.  124. 

1617.  A  bill  of  review  must  be  either  ibr  e^ 
ror  in  point  of  law,  apparent^  on  the  face  of  the 
decree,  or  for  some  new  inatter  of  fact,  rele- 
vant to  the  case,  discovered  since  publication 
passed  in  the  cause,  and  which  could  not,  with 
reasonable  diligence,  have  been  discovered  be- 
fore.    fViser  V.  Blaehly,  2  J.  C.  R.  488. 

1618.  On  a  discovery  of  new  evidence,  aflcr 
a  decre9,  tlie  application  ought  to  be  by  a  bill 
of  revteto,  not  by  a  petition  for  a  re-hearing. 
Fw^man  v.  Coe,  on  appeal,  1  C.  C.  E.  96. 

1619.  Where  the  objection  is  to  the  Mmpe- 
tency  of  the  wimesses  examined,  the  applica- 
tion should  be  by  a  bill  of  review  ;  but  where 
the  objection  is  to  their  credit  merely,  by  arU' 
des.    Ibid. 

1620.  A  bill  of  remew  on  matter  of  fact,  is 
sot  allowed  to  be  filed,  unleaa  on  oath  of  tbo 
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disroveiy  of  new  matter  or  evidence  which 
came  to  li^ht  since  the  decree,  or,  at  least,  since 
publication,  and  which  could  not  possibly  be 
had  or  used  at  the  time  publication  passed. 
Linn^rston  v.  Hubhs,  3  J.  C.  It  124. 

1621.  Newly  discovered   evidence,  which 

goes  to  imi>each  the  character  •of 

[  *3dO  ]     wimeaaes  examined  in  the  original 

Buit,  or  of  cumulative  evidence  to 

a  liti^ted  fact,  is  not  sufficient.     IbidL 

l(iij.  The  matter  of  fact  newly  discovered 
must  be  relevant,  and  materially  affecting  the 
ground  of  the  decree.    Ibid, 

102^  Afler  publication  has  passed,  and  a 
catiso  has  been  set  down  for  hearing,  the  plain- 
tiff will  not  be  allowed  to  amend  his  bill  by 
addiiiff  new  charges ;  but  may  file  a  supple- 
airUal  biU,  on  fiayment  of  the  costs  accruing 
BDce  publication.  Shephard  v.  Merrll,  3  J.  C. 
R.423. 

D.  Demvmr. 

1024.  A  demurrer  to  a  bill  must  be  founded 
00  some  dry  point. of  law,  which  goes  to  the 
absolute  denial  of  the  relief  sought.  Verpkmk 
T.  Oriw,  IJ.  C.  R.  57. 

1625.  If  the  subject  matter  of  the  bill  be 
such  as  Chancery  may  take  cognizance  of,  if 
tite  defendant  does  not  demur  to  the  jurisdic- 
tion, but  answers,  he  cannot  aAerwards  take 
adyantage  of  the  objection.  ImuUow  v.  SimMtdy 
on  appeal,  2  C.  C.  E.  1. 

IGS&A.  Where  a  bill  prays  for  the  appoint- 
xnent  of  a  recett^er,  that  is  no  ground  of  demur- 
rer, as  the  appointment  of  a  receiver  rests  in 
the  sound  discretion  of  the  Court.  Verpkmk 
T.  Caines,  1  J.  C.  R.  57. 

1G27.  A  bill  filed  to  recover  the  amount  of  a 
total  loss  on  a  policy  of  insurance,  on  the 
ground  that^e  policy  had  been  assigned  to 
the  plaintifl^  by  llie  assured,  and  that  the  as- 
aurers  refused  to  pay,  was  dismissed,  on  cfemtir- 
rer,  with  costs,  the  plainti^  having  adequate 
lemedy  at  law.  CarUr  v.  Urwlea  Insurance 
Company,  IJ.  C.  R.  463. 

IG2S,  The  defendant  must  take  advantage  of 
the  objection,  that  the  party  has  adequate  reme- 
dy at  law,  by  demurring  to  the  bill ;  he  cannot 
avail  himself  of  the  objeetion,  afler  answer,  at 
the  hearing.  UnderhiU  v.  Van  CorUandl,  2  J. 
C.  R.  339. 369. 

1039.  Where  a  party  demurred  to  a  bill  of 
discovery,  alleging  that  it  might  subject  him 
to  penalties  under  the  revenue  laws  of  the  Unit' 
td  SUUes,  but  without  showing  how,  or  for 
what  eause,  he  should  incur  a  penalty  by  a 
discovery,  the  Court  overruled  the  demurrer ; 
•uch  a  general  allegation  not  being  sufficient 
to  bar  the  discovery,  in  the  firat  instance. 
Starpy.  Sharp,  3  J.  C.  R.  407. 

1^.  So,  where  a  bill  charges,  that  the  de* 
fendants  claimed  land  by  conveyance  from 
persons  out  of  posseasion,  and  prayed  a  dis- 
covery of  that  fact,  a  demurrer  to  the  bill,  be- 
cause it  would  subject  the  defendants  to  the 
penalties  of  tlie  act,  against  buying  a  pretended 
title,  is  bad,  unless  it  appears,  that  the  answer 
of  the  defendants  would  show  that  they  knew 
of  the  vendors  being  out  of  possession,  and  of 
a  mhristing  adverse  poasession.   Xe  Roy  v. 


Veeder,  on  appeal,  1  J.  C.  417.    &  P.  1  C. 
C.  E.  111.    iS.  C.  2  C.  C.  E.  175. 

1631.  A  general  demurrer  to  a  bill  for  want 
of  equity,  or  because  the  plaintiff  has  a  fit  and 
adequate  remedy  at  law,  is  bad,  unless  the 
plaintiff's  case  is,  from  his  own  showing,  such, 
that  no  discovery  or  proof  can  possibly  make 
it  a  subject  of  equitable  jurisdiction. 

Le  Roy  •v.  Veeder,  on  appeal,  1  J.  C.    [  *341  ] 
4 17.    Laight  v.  Morgan,  on  appeal, 

1  J.  C.  42i).    5.  C.  2  C.  C.  E.  344. 

1632.  Where  a  bill  is  good  in  part,  and  bad 
in  part,  the  whole  bill  will  not  be  dismissed  on 
a  general  demurrer.    Ibid* 

1633.  Where  there  is  a  general  demurrer  to 
the  whole  bill  filed  for  discovery  and  relief 
and  the  plaintiff  is  entitled  to  an  answer  to 
any  part  of  the  bill,  the  demurrer  will  be 
overruled.  IRmberly  v.  Sells,  3  J.  C.  R.  467. 
&  P.  Higinbotham  v.  Burnet,  5  J.  C.  R.  184. 
As,  if  it  be  goo<l  os  to  the  discoverer,  a  general 
demurrer  to  the  whole  is  bad.  Livingston  v. 
Livingston^  4  J.  C.  R.  294.  S.  P.  Le  Roy  v. 
Sends,  1  C.  C.  E.  iii.— VL 

16.'M.  So,  if  a  bill  is  for  discovery  only,  and 
not  for  relief,  a  demurrer  to  the  whole  bill  is 
bad.    IKginbothjam  v.  Burnet,  5  J.  C.  R.  184. 

1635.  Where  the  bill  is  for  discovery  and 
rehef,  the  defendant  should  answer  as  to  the 
discoverv,  and  demur  as  to  the  relief.  Ibid. 
See  also,'LaigfU  v.  Morgan,  1  J.  C.  429.    S.  C. 

2  C.  C.  E.  3U. 

1636.  If  a  demurrer  is  bad  in  part,  it  is  bad 
in  toto.     Verpkmk  v.  Caines,  1  J.  C.  R.  57. 

1637.  Where  it  appears  on  the  fiice  of  the 
bill,  that  there  has  been  a  decree  in  a  former 
suit  between  the  same  parties,  the  defendant 
rnav  demur.    Davoue  v.  Fanningf  4  J.  C.  R. 

1638.  Where  a  bill  blends  together  a  de- 
mand by  the  plaintiff,  as  legatee,  against  the 
defendant,  as.  executor,  with  a  demand  of  the 
plaintiff,  individually,  against  the  defendant, 
m  his  individual  character,  it  is  a  good  cause 
for  demurrer,  and  the  bill  will  be  dismissed 
with  costs.    Ibid, 

1639.  Causes  of  demurrer  may  be  ossigned 
ore  tenits  at  the  bar.  Brinkerhoff  v.  Brown^  6 
J.  C.  R.  139. 

1640.  A  defendant  cannot  plead,  or  answer 
and  demur,  both  to  tlie  whole  or  part  of  the 
bill.    Clark  v.  Phelps,  6  J.  C.  R.  214. 

1641.  Fraud  and  collusion  between  the  ex- 
ecutor and  the  debtor,  or'  insolvency,  or  lapse 
of  time,  is  not  ground  of  demurrer,  but  may 
be  set  up  in  the  answer.  M^Dcwl  v.  ChaiUs^ 
6  J.  C.  R.  132. 

E.  PUa. 

1642*  A  plea  must  rest  the  defence  on  a  an- 
gle point,  creating,  of  itself,  a  bar  to  the  suit. 
Goodrich  v.  Pen&ion,  3  J.  C.  R.  384. 

1643.  But  though  it  be  multifarious,  yet,  if 
it  discloses  facts  which  form  a  fiital  objection 
to  the  bill,  as,  the  names  of  necess^  mutiea 
to  it,  the  plea  will  be  suffered  to  s^U|(^  with 
liberty  to  the  plaintiflT  to  amend  hip  bill,  by 
adding  the  parties,  on  payment  of  the  costs  of 
the  plea,  and  subsequent  proceedings,  bitf  not 
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of  useless  matter  in  tbe  plea.     Cook  t.  Man- 
dug,  3  J.  C.  R.  427. 

1644.  A  plea  must  be  perfect  in  itself^  so 
that,  if  true  in  fart,  it  will  put  an  end  to  tbe 
cause.    ^Un  v.  Randolph,  4  J.  C.  R.  693. 

1645.  If  cirrunistances  of  fraud  are  charged 
in  the  bill,  they  must  tie  denied  by  a  general 
averment,  at  least.    Ibid, 

1646.  Where  the  bill  cbargcd  misrepre- 
seutation,  coercion,  and  fraud,  in  procuring  the 

release  of  a  debt,  and  the  defend- 
[  *3412  ]    ant  put  in  a  *plea  and  answer ;  and 

in  his  plea,  insisted  on  the  release 
in  bar,  without  noticing  the  allegation  of 
fraud,  though  in  the  answer  it  was  fully  met 
and  denied ;  hM,  that  tlie  plea  was  bad.    Ibid, 

1647.  A  plea  in  bar,  naming  certain  judg- 
ment creditors,  not  parties  to  tbe  bill,  without 
stating,  affirmatively,  that  they  oufht  to  be 
made  parties,  is  good ;  but  if  the  plea  simply 
states  tacts,  from  which  it  may  be  inferred  that 
other  parties  are  necessary,  without  naming 
them,  or  averring  that  they  are  necessary  par« 
ties,  it  is  informal  and  bad.  Cook  v.  Mancius, 
3J.C.IL427. 

1648.  A  plea  in  bar  of  the  statute  of  limita- 
tions, unless  accompanied  by  an  answer,  sup- 
porting it  by  a  particular  denial  of  all  thoee 
fkcts  and  circumstances  cbai^d  in  the  bill, 
and  which  in  equity  may  avoid  the  statute,  is 
bad.     Goodrich  v,  Pendleton,  3  J.  C.  R.  384. 

1649.  As,  where  a  bill  charged  a  defendant 
with  fraud,  and  a  breach  of  trust:  and  be 
pleaded  tbe  statute  of  limitations  in  bar ;  ami 
ibr  an  answer  in  support  of  it,  denied,  in  gen- 
eral terms,  that  be  received  tbe  money  men- 
tioned in  tbe  bill,  as  trustee;  held,  that  the 
plea  was  bad,  and  it  was  overruled  with  costs, 
and  the  defendant  ordered  to  answer  in  six 
weeks,  with  liberty  to  insist  on  the  benefit  of 
the  statute  in  bis  answer.    Ibid. 

1650.  To  a  bill  by  several  tenants  in  corn- 
moo  of  an  estate,  m  the  island  of  Jamaica, 
against  their  co-tenant,  for  an  account  of  the 
profits,  ice,  it  is  not  sufficient  for  the  defend- 
ant to  plead,  that  the  tide  to  the  estate  may  be 
brought  in  question,  and  suggesting  that  he 
has  an  exclusive  title  to  the  whole,  and  ought 
not  therefore  to  be  sued  in  Chancery.  He 
ougin  to  set  forth  his  title  affirmatively,  that  the 
Court  may  determine  whether  the  suit  ought 
to  be  stayed  until  the  title  is  established.  Zav- 
ingston  v.  Livingston,  3  J.  C.  R.  51. 

1651.  Where  a  bill  is  dismissed  on  the  mer- 
its,- witliout  any  direction  that  the  dismissal 
shall  be  made  without  prejudice,  it  may  be 
pleaded  in  bar  to  a  new  bill  for  the  same  mat- 
ter. Ferine  v.  Dunn,  4  J.  C.  R.  14a  5.  P. 
HolmesY.  Remsen,  7  J.  C.  R.  286. 

1653.  But  to  make  a  decree  of  dismissal  a 
bar,  it  roust  be  an  absolute  decision  upon  the 
same  point  or  matter,  and  the  new  bill  must 
be  brought  by  the  same  plaintifiTwho  filed  the 
original  bill,  or  his  representatives,  against  the 
same  defendant  and  his  repr^ntatives.  If 
the  defendant  in  the  original  suit,  having  since 
acquired  a  legal  estate  or  legal  advantage,  files 
his  bill  against  the  former  nlaintiff,  the  cause 
is  open  on  its  merits.    JSTeq/le  t.  A'eq/Se,  7  J.  C. 
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1653.  The  issue,  as  to  the  truth  of  the  plea, 
is  to  be  referred  to  the  state  of  fiicts  at  tbe 
time  of  filing  the  plea.  Cook  v.  Mandus,  4 
J.  C.  R.  166. 

1654.  Though  a  decree  in  a  former  suit,  to 
which  the  plaintiff  and  defendant  were  parties, 
cannot  be  pleaded  in  bar,  until  it  ia  signed  and 
enrolled,  it  may  be  insisted  on  by  way  of  an- 
swer.   Davoue  v.  Fanning,  4  J.  C  R.  199. 

1()55.  Where  a  cause  was  broufffat  to  hear- 
ing on  the  bill  and  answer,  and  Vie  Itill  w&s 
dismissed  with  costs,  because  no  person  ap- 
peared for  the  plaintifiT,  and  the  decree  was  en- 
rolled ;  held,  that  it  was  no  bar  to  another  suit 
for  the  same  matter.  Rosse  v.  Rust^  4  J.  C. 
R.300. 

1656.  Presumption  of  payment, 

from  lapse  of  time,  is  matter  of  ♦er-     [  *343  ] 
idence,  and  not,  in  most  cases,  jiro- 
priojure,  matter  of  plea  in  bar.     CSUes  t.  Bart- 
more,  5  J.  C.  R.  545. 

1657.  A  nlea  may  be  good  in  port,  and  bad 
in  (tart ;  and  where  a  plea  is  more  extensive 
than  the  subject  matter  to  which  it  relates,  it 
will  be  allowed  to  stand,  as  to  so  ranch  of  tbe 
bill  to  which  it  properly  applies ;  and  the  de- 
fendant must  answer  to  tbe  residue.  Firendi 
Y.  Shotwdl,  5  J.  C.  R.  555.  SL  C  on  appeal, 
20  J.  R.  668. 

1658.  Where  a  plea  is  ordered  to  stand  for 
an  answer,  it  must  be  deemed  sufficient,  so  far 
as  it  covers  tbe  bill ;  but  tbe  plaintifif  mar 
still  except  to  the  residue  of  the  answer,  though 
not  without  special  leave  for  that  purpose. 
JGrfty  V.  Taylor,  6  J.  C.  R.  242. 

1659.  Leave  to  withdraw  a  plea  was  denied ; 
but  the  defendant  was  allowed  to  answer  as  to 
the  discovery  and  relief  sought,  but  not  to  in- 
sist on  the  release  which  had  been  pleaded  in 
his  answer,  so  fiir  as  the  same  had  been  over- 
ruled by  the  plea.     Ibid, 

1660.  A  plea  in  bar  of  a  former  decree, 
must  state  so  much  of  tbe  bill  and  answer,  as 
to  show  that  the  same  point  was  in  isHue. 
Lyon  V.  TaUmadge,  on  appeal,  14  J.  R.  501. 

1661.  A  decree  in  one  cause  cannot  be  used 
as  a  defence  in  another  cause,  where  tlie  Rib- 
ject  matter  of  the  two  suits  is  distinct  and  in- 
dependent :  and,  therefore,  a  decree  to  set 
aside  a  sale  on  execution,  as  fraudulent  on  the 
part  of  the  defendant  in  the  execution,  is  not 
a  defence  to  a  bill  filed  by  the  defendant 
against  his  judgment  creditor,  to  get  rid  of  a 
fraudulent  assignment  of  the  judgment,  be- 
fore execution  issued.    Rnd, 

1662.  A  former  decree,  to  be  a  defence, 
must  be  pleaded  or  relied  on  in  the  answer,  as 
a  bar;  it  is  not  enough  to  produce  and  read  it 
at  the  hearing.    Ibid, 

1663.  Two  distinct  pleas  in  bar,  different  in 
their  nature,  as,  a  plea  of  the  statute  of  limita- 
tions, and  a  discharge  under  the  insolvent  nrtt 
cannot  be  pleaded  together,  without  the  pre- 
vious leave  of  the  Court  i^dtus  v.  Tobias,  7 
J.  C.  R.  214. 

1664.  Tbe  defendant  cannot  plead  double, 
but  must  reduce  his  defence  to  a  single  point; 
for  he  may  put  all  the  fiicts  on  which  his 
whole  defence  rests,  together  in  his  answei 
Ibid. 
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F.  Annoer, 

1665.  If  the  defendant  submits  to  answer  a 
bDl  of  discovery,  &c.,  he 'must  answer  fully, 
except  in  certain  cases  where  the  discovery 
may  tend  to  criminate  him,  or  where  he  is 
purchaser  for  a  vahiable  consideration.  Mdh- 
odUt  Episcopal  Church  v.  JaqueSf  1  J.  C.  R. 
ax  &  p.  PhUlivs  V.  Prevost,  4  J.  C.  R.  205. 
[See  ante,  C.  pi.  1583.] 

1&16,  But  the  general  rule  is  stibject  to  ex- 
ception and  modification,  according  to  the 
rircumstances  of  the  case  ;  as,  where  the  de- 
fendant objects  to  a  discovery,  because  the 
pl&intifi*  has  no  title.  Phillips  v.  Prevost,  4  J. 
C.R.205. 

IGGT.  So,  where  a  bill  was  filed  by  the  ex- 
ecutors of  a  creditor,  claiming  under  a  judg- 
ment of  more  than  thirty-six  years'  standing, 
against  the  legal  representatives  of  the  debtor, 
alx>ve  thirty  years  after  *his  death, 
[  *344  ]  without  accounting  for  tiie  delay, 
or  showing  any  attempt  to  recover 
tbe  debt  at  law,  and  seeking  a  discovery  and 
accouDt  of  assets :  the  defendants,  afler  ad- 
inining  the  death  of  the  original  parties  to  the 
judgment,  and  the  representative  character  of 
tbe  defen<Unts,  may  object  to  a  discovery  of 
(usds^  or  the  material  objects  of  the  bill,  on  the 
grotind  of  the  stateness  of  the  demand.    Ibid, 

1668.  If  the  defendant  rests  himself  on  a 
&ct,  as  an  objection  to  a  further  discovery,  it 
ought  to  be  such  a  fact  as,  if  true,  would  at 
once  be  a  clear,  decided,  and  inevitable  bar  to 
the  plaintiflfs  demand.  Methodist  Episcopal 
Ckureh  V.  Jaques^  IJ.  C.  R.  65. 

1669.  A  defendant,  in  his  answer,  is  bound 
to  admit  or  deny  all  the  facts  stated  in  the 
bill,  with  all  their  material  circumstances, 
without  any  special  interrogatories  in  the  bill 
fur  that  purpose.    Ibid, 

1670.  He  must  answer  specially  to  the 
specific  chaises  in  the  bill,  and  give  the  best 
account  he  can,  so  as  to  enaible  the  plaintiff,  if 
he  calls  for  an  account,  to  possess  materials  for 
stating  an  account.    Ibid, 

1671.  He  must  not  answer  generally,  though 
the  general  answer  may  amount  to  a  full  de- 
nial.   ffoiMif  V.  3forre^  IJ.  C.  R.  103. 

1672.  He  must  answer  directly  and  precise- 
ly to  every  material  allegation  in  the  bill,  and 
not  by  way  of  a  negative  pregnant  The 
ehargM  are  not  to  be  answered  literally ;  but 
the  defendant  must  confess  or  traverse  the 
substance  of  each  charge  positively.    Ibid. 

1673.  If  a  fiict  is  cluirged  to  be  within  the 
defendant*^  personal  knowledge,  he  must  an- 
swer positively,  and  not  to  his  remembrance 
or  belief;  and  as  to  &ct8  not  within  his  own 
knowledge,  he  must  answer  as  to  his  informa- 
tion or  belief,  not  as  to  infbrmation  or  hearsay, 
withoot  stating  his  belief  one  way  or  the  other. 
/Wi  &  P.  fW  v.  Bcefoiifln,  1  J.  C.  R.  288. 
Morris  V.  Pcn*er,  3  J.  C  R.  297.  SmUh  v. 
Lasher,  5  J.  C.  R.  247. 

1674.  But  when  a  defendant  answers,  that 
he  has  not  any  knowledge  or  belief  of  a  fact 
fWged  in  the  plaintiff'b  bill,  he  is  not  bound 
to  declare  his  belief  one  way  or  the  other. 
•Wwrif  T.  Porfar,  3  J.  C.  R.  S»7. 


1675.  When  certam  documents  are  8etfi>rth 
historically,  in  the  stating  part  of  the  bill,  tlie 
defendant  must  answer  to  the  fact  of  the  ex- 
istence  of  such  document^  according  to  his 
knowledge,  information,  and  belief.    IbicL 

1676.  He  is  not  bound  to  answer  to  the 
facts  contained  or  stated  in  such  documents^ 
unless  particularly  stated,  distinctly  from  the 
documents.    Ibid, 

1677.  Where  a  defendant  answers,  that  he 
is  "  utteriy  and  entirely  ignorant"  of  the  fact 
to  which  he  is  interrogate  in  the  bill,  it  is  suf- 
ficient.   Ibid, 

1678.  It  is  not  sufficient  to  answer  to  certain 
specific  facts  charged  in  the  bill,  "that  they  may 
be  true,  &c.,  but  the  defendant  has  no  knowl- 
edge of,  but  is  a  stranger  to  the  foregoing  facts, 
and  leaves  the  plaintiff  to  prove  the  same. 
Smith  V.  Lasher,  5  J.  C.  R.  247. 

1679.  Nor  is  it  sufficient  to  say,  "  the  de- 
fendant has  not  any  knowledge  of  the  fore- 
going facts,  but  from  the  statements  in  the 
bill  f  but  the  defendant  should  answer  to  his 
information  and  belief,  and  admit  or  deny  any 
information  dehors  the  bill.    Rid. 

1680.  An  answer  ought  not  to  go 

out  of  the  way,  to  state  what  is  *not    [  *d45  ] 

material  or   relevant  to  the  case 

stated  in  the  bill.     Woods  v.  MorreU^  1  J.  C. 

R.103. 

1681.  The  best  rule  to  ascertain  whether 
matter  be  impertinent,  is  to  see  whether  the 
subject  of  the  aile^tion  could  be  put  in  issue, 
or  be  given  in  evidence  between  the  parties. 
Ibid, 

1682.  Long  recitals,  stories,  conversarionsi 
and  insinuations,  tending  to  scandal,  are  im- 
pertinent.   Ibid. 

1683.  So,  fiicts  not  material  to  the  decision 
are  impertinent,  and,  if  reproachful,  are  scan- 
dalous.   Ibid. 

1684.  But  if  the  plaintiff  will  put  imperti- 
nent questions,  he  nuist  take  impertinent  an- 
swers. It  will  depend,  however,  on  the  rea- 
son of  the  thing,  and  the  nature  of  the  case, 
how  far  a  general  inquiry  will  warrant  an 
answer  leading  to  particular  details.    Rid. 

1685.  Exceptions  to  an  answer  for  imperti- 
nence, as  well  as  insufficiency,  are  made  in 
writing,  and  are  referred  to  the  master,  at  the 
same  time,  to  be  disposed  of  together.  (This 
is  different  from  the  practice  of  the  English 
Chancery.)    Rid. 

1686.  A  party  claiming  relief,  as  a  bonajide 
purchaser,  must  positively  and  precisely  deny 
all  notice,  though  it  be  not  charged.  Prost  v. 
Beekman,  1  J.  C.  R.  288.  S,  P.  Mxaray  v. 
BaUou,  1  J.  C.  R.  566.  Murray  v.  Flnster,  2 
J.  C.  R.  155.  Jhid  set  HeaOey  v.  FinsUr,  2 
J.  C.  R.  158.  Denning  v.  SmUL  3  J.  C.  R. 
345. 

1687.  If  a  feme  covert^  who  is  defendant, 
puts  in  an  answer  separately  from  her  hus- 
band, without  leave,  the  Court,  on  motion,  will 
quash  it.    Perine  v.  Swaine,  IJ.  C.  R.  24. 

1688.  A  wife  may  put  in  a  separate  answer, 
where  the  plaintiff  seeks  relief  out  of  her 
separate  estate.  Ferguson  v.  Smithy  2  J.  C. 
R»139. 

1689.  Where  abill  was  filed  by  an  edmitt- 
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iatrator,  for  the  distribution  of  tho  intestate's 
estate,  the  answer  of  a  person  entitled  as  next 
of  km  to  a  distributive  share,  signed  by  her  at- 
torney in  fact,  but  not  swoni  to,  was  received, 
as  the  party  resided  out  of  the  state,  and  the 
suit  was  merely  for  the  security  of  the  admin- 
istrator.   Dumimd  v.  Magee^  2  J.  C.  R.  240. 

1690.  R  aeems,  that  a  general  |x>wer  of  at- 
torney to  act,  relative  to  the  management  of  an 
estate,  does  not  authorize  the  attorney  to  put 
in  an  answer  for  his  principal  to  a  bill  in  Chan- 
cery; tlie  answer  requiring  tiie  oath  of  the 
party.    Rogers  v.  KrugtTy  7  J.  R.  557. 

1691.  Where  a  bill  is  taken  pro  confesso, 
against  a  defendant  absent  from  the  state,  he 
mav  come  in  afler  the  decree,  and  answer,  and 
defend  the  suit.  Davoue  v.  Fanning^  4  J.  C. 
R.  199. 

1692.  A  defendant  is  not  bound  to  answer, 
so  as  to  subject  himself  to  a  penalty  or  forfeit- 
ure. Livingsion  v.  Tompkins^  4  J.  C.  R.  415. 
432. 

1693.  After  a  plea  has  been  overruled,  the 
same  defence  may  be  insisted  on  by  way  of 
answer.     Goodrich  v.  PendUtofiy  4  J.  U.  R.  549. 

1694.  Afler  a  plea  of  the  statute  of  limita- 
tioDsto  a  bill  for  an  account  and  discovery, 
with  an  accompanying  answer,  has  been  over- 
ruled, and  the  defendant  ordered  to  put  in  a- 
full  and  perfect  answer,  he  is  not  allowed  to 

repeat,  to  bis  second  atiswer,  the 
[  *346  ]    same  matter  contained  *in  the  plea 

which  had  been  overruled ;  but  must 
xnake  a  fhll  and  perfect  answer  on  the  merits. 
Coster  v.  Murray^  7  J.  C.  R.  167. 

1695.  Where  the  defendant  in  his  answer 
does  not  directly  insist  on  the  presumption  of 
payment,  nor  waive  the  benefit  of  it,  but  insists 
on  his  ignorance  of  the  fiict,  necessarily  arising 
from  his  being  a  stranger  to  the  transaction, 
and  u|Jon  the  stateness  of  the  demand,  he  may 
raise  the  objection  of  a  presumption  of  pay- 
ment at  the  hearing.  Giles  v.  Baremort^  5  J.  u. 
R.545. 

1696.  A  party  in  whose  favor  a  judgment 
has  been  entered  up,  is  not  bound  to  answer 
any  inquiries  in  a  bill  filed  by  a  subsequent 
purchaser,  which  go  to  impeach  the  conside- 
ration or  validity  of  the  judgment  Drench  v. 
ShoiweU,  6  J.  C.  R.  235. 

1697.  A  defendant  cannot  answer  and  de- 
mur to  the  whole  or  same  part  of  a  bill. 
dark  V.  Phelpsy  6  J.  C.  R.  214 

1698.  Where  A.  aiul  B.  answer  separately 
to  a  bill,  and  B.  refers  to,  and  adopts  the  an- 
swer of  A.  as  his  own,  and  a  replication  is 
filed  to  the  answer  of  A.,  but  not  to  the  answer 
of  B.,  and  proofs  are  taken  in  the  cause,  this 
is  not  an  admission  that  the  answer  of  B.  is 
true.  L^fon  v.  TaUmadge,  on  appeal,  14  J.  R. 
501. 

G.  Replieation  and  issue, 

1699.  Where  the  defendants  pleaded  certain 
outstanding  judgments,  and  the  Court  gave  the 
plaintiff  leave  to  amend  their  bill,  by  making 
the  judgment  creditors  parties;  and  subse- 
quent to  the  order  for  amendment,  the  judg- 
ments were  satisfied  and  discharged ;  and4he 

instead  of  amending  their  bill,  re- 
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pliedy  taking  issue  on  the  plea ;  the  Court  or- 
dered the  plaintiffs  to  pay  the  costs  of  the  plea 
and  subsequent  proceedings  in  thirty  days,  or 
that  the  bill  stand  dismiss^  with  costs;  but  if 
the  costs  were  paid,  then  the  defendants  were 
to  answer  the  bill  in  six  weeks,  or  it  'would 
be  taken  pro  confesso.  Cook  and  anoUter  v. 
Mancius,  4  J.  C.  ft- 166. 

1700.  Where  an  answer  is  put  in  issue, 
what  is  confessed  and  admittea  need  not  he 
proved ;  but  where  the  defendant  admits  a  fart 
by  way  of  avoidance,  he  must  prove  the  fact 
so  insisted  upon,  in  defence.  Hart  v.  Ttn 
Eyck,  2  J.  C.  R.  62.  [But  as  to  the  latter 
point,  see  ante,  Evidence^  pi.  514.] 

1701.  Matters  set  up  in  an  answer,  by  way 
of  avoidance,  and  not  necessarily  drawn  forth 
by  the  bill,  must,  afler  a  general  replicatiou, 
he  proved,  or  the  defendant  cannot  avail  him- 
seu  of  them.  Simson  v.  Hart,  on  appeal,  14 
J.R.63. 


Lll.  PLEDGE. 

1702.  A  bill  may  be  filed  in  Chanoeiy  to  re- 
deem fjersonal  property  pledged  for  the  pay- 
ment of  a  debt.  Hart  v.  Ten  EvcL  2  J.  C. 
R.62. 

•1703.  But  the  creditor  holding  [  ^347  ] 
the  goods  or  chattels  in  pled^  is 
not  Dound  to  wait  afler  tne  tune  of  payment 
has  elapsed,  until  the  debtor  files  a  bill  to  re- 
deem, but  may,  on  givine  reasonable  notice  to 
the  debtor  to  redeem,  sell  the  property.    Ibid. 

[See  furihtr  on  this  svhjecty  the  opinion  of 
Kent,  J.  in  the  ease  of  Cortelyou  v.  Lansings 
2  C.  C.  E.  200.] 


LHI.  POWER. 

1704.  The  Court,  in  considering  the  extent 
of  powers,  looks  to  the  end  and  &sign  of  the 
parties,  and  to  the  substantial,  rather  than  the 
literal  execution  of  them.  ffiUon  v.  Troupf  7 
J.  q.  R.  25. 

1705.  And  to  support  such  intention,  a  pow- 
er limited  in  terms  has  been  deemed  a  gene- 
ral power ;  and  a  power  general  in  terms  has 
been  reduced  to  a  particular  purpose.   Ibid. 

1706.  Where  a  person  tafces  by  execuiioo 
of  a  power,  he  takes  under  the  authority  of 
the  power,  equally  as  if  the  power  and  the 
instrument  executing  the  power  had  been  in- 
corporated in  one  instrument.  DoUitiU  v. 
Lewis,  7  J.  C.  R.  45. 48. 

1707.  A  naked  power  to  executore  to  sell 
the  real  estate,  does  not,  at  common  law,  sur- 
vive. Osgood  V.  Franklin^  2  J.  C»  R.  1.  19' 
&  C.  on  appeal,  14  J.  |l.  527. 

1708.  But  if  executors,  having  a  power  to 
sell,  are  vested  with  any  interest,  legal  or 
equitable,  in  the  estate,  the  power  survives. 
Ibid. 

1709.  So,  if  the  executors  are  charged  with 
a  trust  relative  to  the  estate,  and  depending  on 
the  power  to  sell,  the  power  miryiyet.    Ibid. 
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1710.  A  deyise  to  executors  to  sell  land,  not 
coupled  with  any  iniereet,  is  a  naked  power, 
which  mast  be  executed  by  all  the  executors 
named  in  the  will ;  and  if  one  dies,  the  power 
liw'S  not  survive.  Where  the  power,  per  ae,  is 
merely  a  naked  power,  but  there  are,  in  other 
parts  of  tJie  will,  trusts  and  duties  imposed  on 
the  executors,  which  require  a  sale  to  be 
m&de,  in  order  to  effectuate  the  intent  of  the 
testator,  in  such  case  the  power  survives.  S, 
C.  ou  appeal,  14  J.  R.  527. 

1711.  In  the  construction  of  a  will,  as  to  the 
power  given  to  executors  to  sell,  the  intention 
of  the  testator  is  much  regarded.  Ibid,  OS' 
good  V.  lyanklmj  2  J.  C.  IL  1. 

1712.  A  Tiower  to  executors,  and  to  ike  ma- 
jorpaii  ofthemj  their  heirs  or  extcutora,  vests,  it 
itetns,  solely  in  the  last  survivor,  and  his  rep- 
re^ntativeSk     Ibid. 

1713.  As,  where  the  testator  devised  to  A., 
his  wife,  and  to  B.,  C.,aud  D.,  each  one  eighth 
of  the  residuum  of  his  real  estate,  and  ap- 
pointed A.,  H.,  C.  and  D.  his  executors,  and 
em{)Qwered  them  that  might  act,  and  the  major 
]njrt  ofthtm^  their  htirs  or  executor8j  to  sell  and 
convey  bis  real  estate,  not  before  disposed  of; 
aod  the  executors  were  also  authorized   to 

lease  the  land,  and  to  distribute  his 
[*348]    ^effects;   and    one  eighth  of  bis 

residuary  estate  h§  ordered  to  be 
ptit  at  interest,  and  the  interest  paid  annually 
to  his  sister,  and  on  her  death  the  principal 
and  interest  to  bis  daughter  ;  and  B.  and  C. 
took  ufion  themselves  the  execution  of  the 
will,  and  after  their  deaths,  A.  qualified  as  ex- 
ecutrix, and  sold  the  land;  ktld,  that  the 
power  was  coupled  with  the  interest  which  the 
executors  had  in  the  residuary  estate ;  and 
hesides,  being  coupled  with  the  performance 
of  certain  trusts  and  duties,  and  it  being  the 
intention  of  the  testator,  as  collected  from  the 
will,  that  it  might  be  executed  under  certain 
circumstances,  by  less  than  the  whole  number 
of  acting  executors,  the  power  survived,  and 
might  be  executed  by  A.  without  the  concur- 
rence of  the  heirs  or  executors  of  the  deceased 
cxerutors.    S.  C.  14  J.  R.  527. 

1714.  As  to  the  power  of  a  sole  acting  ex- 
ecutor, see  Davoue  v.  Farming,  2  J.  C.  R.  254. 

1715.  A  power  given  to  executors  to  sell,  is 
Apenoiuxl  trust  etna  confidence^  and  they  cannot 
»*n  by  attorney.    JBcf^er  v.  Duff^  4  J.  C.  R. 

1716.  As,  where  A.  authorized  his  execu- 
toni,  B.  and  C,  to  sell  certain  lots  of  land,  if, 
under  the  circumstances  of  the  times,  they 
should  deem  it  prudent ;  and  C.  having  gone 
■iToad,  sent  a  iK)wer  of  attorney  to  B.,  his  co- 
eiecutor,  to  sell  the  land,  on  such  terms  as  he 
'hould  deem  expedient ;  heldj  that  an  agree- 
nit'ni  for  the  sale  entered  into  by  B.,  for  him- 
self and  C,  was  not  valid.    Ibid, 

1717.  A  power  to  mortgage,  includes  a 
power  to  execute  a  mortgage  containing  a 
power  to  the  mortgagee  to  sell  the  premises, 
U)  default  of  payment ;  it  being  one  of  the 
^ual  remedies  of  a  raortgacee  known  in  law 
and  regulated  by  statute.     Wilson  v.  Troup,  7 

1718.  A  letter  of  attorney  to  sign,  seal,  and 


deliver  a  mortgage,  &C.,  and  to  do  and  per- 
form all  things  necessary  and  lawful,  in  obtain- 
ing a  title  to  laud,  and  securing  the  considera- 
tion for  the  same,  gives  authority  to  do  evoiy 
thing  incident  to  a  mortage,  which  the  party 
creating  the  power  could  himself  do.    Ibid. 

1719.  A  power  of  sale  in  a  mortgage  of  hind 
in  this  state,  may  be  lawfully  executed  by  the 
administrator  of  the  mortgagee,  residing  in 
another  state,  and  appointed  by  a  Court  of 
another  state ;  it  being  an  authority  derived 
from  the  mortmigor,  not  from  the  Court  of 
another  state.   DooliLile  v.  Lewis,  7  J.  C.  R.45. 

1720.  A  probate  of  a  will  is  not  necessary  to 
the  due  execution  of  a  power  contained  in  a 
will  to  sell  land.    Ibid. 

[See  ExeciUors  and  Mministrators,  Devise^ 
Mortgage.    Husband  and  Wife^ 


aiV.   PRACTICE.      [•349] 

A.  Filing  bQl;  and  process. 

B.  Appearance. 

C.  Removal  of  a  cause  into  the  Circuit  Court 

of  the  United  States. 

D.  Motions,  petitions  and  orders, 

E.  Amending  and  dismissing  biU. 

F.  Taking  the  bill  pro  eoiyisso,  and  opening 

the  decree. 

G.  Puttins^  the  plaintiff  to  his  election, 

U.  Amenmng  the  answer,  or  fding  a  9uppU* 

mental  answer. 
1.    Exceptions  to  the  answer. 
K.  Taking  testimony,  fei^ed  issue,  and  other 

intermediate  proceedings. 
L.  Hearing  and  nhearing. 
M.  Reference  to  a  master,  report  and  exceptionM, 
N.  Decree. 

O.  Execution  of  decree. 
P.  Solicitors  and  agents. 

A.  Filing  biU;  and  process. 

1721.  A  cross  bill  must  be  filed  before  pub- 
lication is  passed  in  the  original  suit.  Gou- 
vemeur  v.  Etmendorf,  4  J.  C.  R.  357. 

1722.  The  service  of  a  subpana  on  the  bui»- 
band  alone,  on  a  bill  against  husband  and 
wife,  is  good  against  them  l)oth,  and  he  must 

I  answer  for  both.    Ferguson  v.  Smithj  2  J.  C. 
I  R.  139. 

1723.  But  if  the  plaintiff  seeks  relief  out  of 
the  separate  estate  of  the  wife,  the  service  of 
the  9ubp€ena  must  be  on  the  wif»  personally. 
Ibid. 

1724.  Orders  for  iniunctions,  and  other  pro- 
cess, must  be  entered  with  the  register  or  as- 
sistant register,  before  the  process  issues. 
Skinner  v.  Da^,  2  J.  C.  R.  226. 

1725.  And  if  the  entry  cannot  be  made  be- 
fore the  process  issues,  without  injurious  de- 
lay, the  party,  or  the  clerk  for  him,  ought  to 
cause  the  order  to  be  entered,  with  all  reason- 
able speed,  as  of  the  day  of  its  allowance. 
Ibid. 

17^.  Where  a  bill  has  been  amended,  by 
adding  new  defendants,  the  plaintiff  may  havtt 
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process    of   wbfHuna  asainst   tbem,  in  the 
usual  course.  Bukman  YJVatera,  3  J.  C.  R.  41 0. 

1727.  Where  an  attachment  is  issued  to  en- 
force an  appearance,  or  an  answer,  the  body 
of  the  writ  is  general ;  but  the  suit  and  the 
cause  of  the  attachment  are  endorsed  thereon, 
or  appear  in  a  label  annexed,  so  that  the  party 
may  at  once  comply,  without  application  to 
the  Court  Matter  of  VanderbiUy  i  J.  C.R.  57. 

1728.  But  where  the  attachment  is  issued 
lor  a  contempt  in  disobeying  an  injunction,  an 
endorsement  or  label,  specifying  the  cause  of 
action,  is  not  necessary.    IbuL 

1729.  And  on  such  an  attachment,  the  party 
is  DOC  to  be  bailed  bv  the  sheriff,  but  must  be 

brought  before  the  Court,  to  an- 
[  *350  ]    swer  sfiecific  ^charges ;  and  he  will 

then  be  ordered  to  be  bailed,  to 
appear  from  day  to  day,  until  the  party  com- 
plaining has  prepared  his  interrogatories,  on 
which  he  is  to  be  examined  before  a  master. 
1M(L 

B.  Appearance. 

1730.  An  infant  must  appear  by  guardian, 
or  next  friend ;  and  cannot  petition  by  his  so- 
licitor or  counsel  to  be  relieved  from  the  ne- 
cessity of  depositing  the  sum  required  by  the 
rules  of  the  Court,  on  entering  an  appeal. 
BradweU  v.  Weeks,  1  J.  C.  R.  325. 

1731.  Superannuated  persons,  on  proof  of 
imbecility,  may  appear  and  answer  by  guar- 
dian.   Matter  of  Barker,  2  J.  C.  R.  232. 

1732.  A  female  defendant,  unmarried,  and 
above  sixty  years  of  age,  and  who  had  been 
deaf  and  dumb  from  infancy,  was  admitted  to 
appear  and  defend  by  guardian.  Markle  v. 
MarkU,  4  J.  C.  R.  168. 

1733.  If  a  person  has  religious  scruples 
against  being  a  party  to  a  suit,  he  may,  it 
seems,  sue  by  his  prochein  amy,  or  next  friend. 
Matin  v.  Mciiny  2  J.  C.  R.  238. 

1734.  If  a  party  who  takes  a  copy  of  the 
bill  filed  against  bun,  as  the  committee  of  a  lu- 
natic, enters  his  appearance,  without  the  addi- 
tion of  committee,  &c.,  he  cannot,  afterwards, 
and  after  suffering  the  plaintiff  to  go  on  to  a 
final  decree,  object  that  the  svhpana  was 
against  him  individually,  and  not  as  a  commit'' 
tee,  &.C,  Brasher^a  Executors  v.  Van  Cort- 
loni^  2  J.  C.  IL  242. 

1735.  The  usual  mode  of  appearing  in 
Chancery,  is  hv  entering  an  appearance  with 
one  of  the  clerks  of  the  Court.  lAvingston  v. 
Gihhons,  4  J.  C.  R.  94. 

1736.  But,  it  seems,  that  a  notice  by  the  de- 
fendant's solicitor,  of  an  appearance,  to  the 
plaintiff's  solicitor,  withput  any  entry  of  the 
appearance  on  the  clerk's  minutes,  will  be 
binding  on  the  party.    Ihid, 

1737.  An  appearance  filed  with  the  regis- 
ter, is  an  appearance  on  the  records  of  tlie 
Court    Ihid. 

1738.  Where  a  defendant  puts  in  an  an- 
swer, which  is  read  in  Court,  by  the  consent 
of  the  plaintiffs  counsel,  and  ordered  to  be 
filed  with  the  register,  it  is  an  appearance  on 
the  records  of  the  Court    Ibid. 

1739.  Where  the  plaintiff's  solicitor,  at  the 
lequest  of  the  defendant's  solicitor,  sent  him  a 
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copy  of  the  bill,  aDd  requested  that  aa  answer 
might  be  put  in ;  held,  that  this  amounted  to 
an  appearance,  or  a  waiver  of  a  formal  eotiy 
of  appearance ;  and  that  the  defendant  was, 
therefore,  to  be  considered  as  in  Court,  and 
entitled  to  be  served  with  a  rule  to  answer, 
before  the  bill  could  be  taken  pro  amfesso. 
Livingston  v.  Woolsey,  4  J.  C.  R.  ^65. 


C.  Removal  tf  a  cause  into  f^  Ciremt  Cawt 
of  the  United  States. 

1740.  If  a  defendant  intends  to  remove  a 
cause  into  the  Circuit  Court  of  the  Umied 
States,  he  must  file  his  petition,  6lc.  for  that 
purpose,  at  the  time  of  entering  his  appear- 
ance in  Chancery.  lAvingston  v.  Gihi)on$,A 
J.  C.  R.  94. 

•1741.  Where  a  defendant  files  [  •SSI  ] 
his  answer  to  an  injunction  bill,  and 
is  heard  by  his  counsel,  on  the  bill  and  answer, 
and  the  Court  makes  a  decretal  order  in  tbe 
cause,  it  is  too  late  to  petition  for  a  removal 
of  the  cause.    Ibid. 

1742.  Where  one  of  two  defendants  is  a 
citizen  of  another  state,  and  there  is  no  joint 
trust,  interest^  duty,  or  concern,  in  the  subject 
matter  of  controversy,  he  may  be  allowed  to 
appear  and  defend  alone,  so  as  to  enable  him 
to  remove  a  cai^.    Ibid^ 

1743.  If  some  of  the  parties,  plaintiffs  and 
defendants,  respectively,  are  citizens  of  the 
same  state,  the  cause  cannot  be  removed. 
A/orth  River  Sieam-Boat  Company  y,  Hoffman, 
5  J.  C.  R.  300. 

1744.  Where  a  corporation  are  plaintiffis  it 
must  appear  that  all  persons,  jointly  interested, 
are  entitled  to  sue  in  the  Courts  of  the  United 
States,  in  order  to  ^ive  a  Circuit  Court  of  the 
United  States  jurisdiction  of  the  cause,  or  to 
entitle  a  defendant  in  a  State  Court,  to  remove 
the  cause  into  the  Cireuit  Court  of  the  Umitd 
States.    lind. 

D.  Motions,  petitions,  and  orders* 

1745.  The  party  who  wishes  to  avail  him- 
^1f  of  an  irregularity  in  the  proceedings  of 
his  adversary,  must  make  the  objection  the 
first  opportunity  after  he  has  knowledge  of  it, 
or  has  sufficient  information  to  put  him  on  in- 
quiry as  to  the  fact  Executors  of  Brtuktr  v. 
Van  CorUandt,  2  J.  C.  R.  242. 

1746.  An  irregularity  of  practice,  or  defec- 
tive notice,  will  be  cured  by  neglect  to  com- 
plain of  it  in  due  season.  iSShnaer  v.  Daifton, 
5  J.  C.  R.  191. 

1747.  As,  where  a  party  who  bad  not  re- 
ceived  due  notice  of  the  examination  of  wit- 
nesses before  commissioners,  suffered  te* 
months  to  elapse,  before  applying  to  the  Court ; 
held,  that  he  had,  by  his  delay,  waived  all  right 
to  cross-examine  the  witnesses,  or  to  object  to 
the  irregularity.    Ibid. 

1748.  A  motion  by  the  plaintiff  to  have  hit 
name  struck  out  of  Uie  bill,  because  it  was  in- 
serted without  his  knowledge  or  consent,  is 
too  late,  after  publication  passed,  and  when 
the  plaintiff  knew  that  his  name  bad  been 
lised  immediately  after  the  bill  was  filed,  and 
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suiTt  Tfd  more  tlmn  a  year  to  elapse  before  be 
iiiriilo  bis  appIicatioD.  Seart  v.  PotPtU^  5  J.  C. 
U.  2.'i!». 

1749.  Where  a  motion,  on  some  interlocu- 
tory matter  in  a  cause,  baa  been  once  heard 
and  decided  on,  it  cannot  be  repeated,  unless 
OQ  a  new  ground.  Hoffman  v.  LrnngsUnij  1 
J.C.R.211. 

]7.)0.  It  is  enough  that  additional  evidence 
is  oifered,  by  affidavits,  of  the  matter  urged  in 
9up;iort  of  the  former  motion  $  nor  can  atfida- 
iiis  be  received  on  suob  motion  to  aid  the  an- 
B\\  vT  of  the  delendant    JbitL 

1751.  Affidavits,  ex  parity  cannot  be  read  in 
opposition  to  a  motion  made,  on  the  coming  in 
ot'  the  answer,  to  dissolve  an  injunction,  or  in 
Bijpport  of  the  allegationa,  in  the  bill.  Eati- 
bum  y,  Xirkj  1  J.  C.  EL  444. 

1752.  The  admission  of  txvarU  affidavits  is 

an  exception  to  tne  ^general  rule 
[*3o!2]    of  the  Court;  and  it  is  allowed, 

only  in  iMufe,  or  cases  where  irre- 
parable nuBchief  miglit  ensue  from  delay. 
iW. 

1753L  A  regular  decree  on  the  merits  cannot 
be  Ait  aside  on  motion,     Rat&ey  r.  Shaver,  1 

j.c.itsoa 

17^.  An  application  to  set  aside  a  default, 
Df^d  Dot  be  by  petition,  but  may  be  by  motion, 
prrceded  by  the  aenrice  of  notice,  with  copies 
of  tbe  affidavits  on  which  it  is  founded.  Beek- 
mm  V.  Pedk,  3  J.  C.  IL  415. 

1755.  Orden  for  itijunotions,  as  well  as 
otheripeciol  orders,  roust  be  entered  with  tbe 
rrtriiUr  or  amstoif  regiMter,  not  with  the 
ricrk,  before  process  issues.  Skinner  v.  Day- 
ton, 2  J.  C.  IL  236. 

175^  Copies  of  affidavits,  in  support  of  a 
*p^ial  motion  or  petition,  must  be  served  on 
lb'*  rolieitor  of  the  opposite  party,  with  nodce 
of  tbe  motion.  Bnrni  r.  RiekeUtf  2  J.  C.  R. 
425. 

1757.  Notice  of  a  motion  to  prove  txhUntt 
tt  tbe  hesring,  must  be  served  four  days  be- 
(*^n  the  hearing.  Connqva  v.  Fanning,  2  J. 
C.R.481. 

1758.  Hioagb  an  order  dissoMng  an  injuiKS- 
tioDf&c.,  may  be  discharged,  by  motion  or  pe- 
tition, 00  proper  grounds,  yet,  the  most  regu- 
lar course  is  to  diacoss  the  merits  of  the  order 
^  (he  7v4eartfiir.  Fanning  ▼,  Dunham,  4  J. 
C.R.35.  «  -8  n 

1750.  Application  for  an  allowance  out  of 
the  capital  of  an  lnfiint*s  estate,  for  his  main- 
tmaoce,  may  be  by  petition,  without  a  bill 
^hikr  of  Bottwifik,  A  J.  C.  R.  100. 

1760.  Whether  a.  parw  is  entitled  to  relief 
^  petitionf  or  must  apply  by  U2Z,  depends  on 
circumstanoes,  and  the  sound  discretion  of 
tbf  Court.  Codme  ▼.  Gtlston,  an  appeal,  10 
••R.507, 

176L  Wliere  it  relates  to  some  collateral 
jOBKer,  which  has  reference  to  a  suit  in  the 
^^it,  the  party  may  be  relieved  by  petitioiL 
Ihid, 

E«  Amending  and  dismismg  the  hiU, 

17^  Where  a  bill  is  dismined  on  de- 
iDunvr,  for  want  of  equiur,  leave  to  amend 
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the  bill  will  not  be  granted.  Lyon  v.  TaU- 
madge,  1  J.  C.  R.  164. 

1763.  Amendments  are  granted  only  where 
there  is  somO  defect  as  to  parties,  or  some 
omission  or  mistake  of  a  fact,  or  circumstance 
connected  with  the  stilistance  of  the  CAse,  but 
not  forming  tbe  substance  itself,  or  whfre 
there  is  some  defect  in  the  praver  for  re  lief.  Ibid, 

17VA.  The  Xlth  rule,  of  iune,  180(5,  allow- 
ing  the  plaintiff  to  amend  his  bill  of  course, 
at  any  time  l)efore  answer,  plea,  or  demurrer 
filed,  doos  not  apply  to  a  bill  ttoom  to  by  tbe 
plaintiff,  or  an  ii^unction  bill.  Parker  v. 
OrmO,  IJ.  C.  R.  434. 

1765.  The  name  of  a  defendant  cannot  be 
struck  out  of  a  bU),  on  motion  of  a  co-defend- 
ant, without  his  consent,  or  notice  of  the  ap- 
plication.    Livingston  v.  Gibbons  ^'  Ogden,  4 

«l.  O.  A.  iri. 

17Ga  Though  a  nile  to  amend  a  bill  is  of 
course,  yet  it  must  actually  be  entered  with 
the  register;  for  the  dark  cannot 
allow  ilie  •records  to  be  amended     [  *353  ] 
without  a  certified  order  for  that 
purpose.    ]juee  r,  Graham,  4  J.  C.  R.  170. 

1767.  The  amendments  to  a  bill  should  be 
marked  and  distinguished,  so  that  they  may  be 
eanly  seen  by  the  defendant ;  and  without  be- 
ing blended  with  or  repeating  the  original  bilL 
Ilnd. 

1768.  After  replication,  the  plaintiff  will  not 
be  allowed  to  amend  his  bill  until  afler  he  has 
obtained  leave  to  withdraw  his  replication ; 
and  the  materiality  of  the  amendment,  and  the 
reason  why  it  was  not  stated  l)efore,  mii^  ho 
satisfactonly  shown  to  the  Court.  TAom  v. 
Germand,  4  J.  C.  R.  863. 

1769.  But  If  a  wimess  has  been  examined, 
the  pleadings  cannot  be  altered  or  amended, 
unless  under  very  S)>ecial  circumstances,  or  in 
consequence  of  some  subsequent  event ;  ex- 
cept for  the  purpose  merely  of  adding  par- 
ties.   Ihid, 

1770.  When  a  plaimiff  cannot  amend  bis 
bill,  the  proper  course  for  him,  is  to  apply  for 
leave  to  filo  a  supplemental  bill.    Ilnd, 

1771.  A  plaintiff  will  not  be  allowed  to  dis- 
miss his  bill  %vithout  costs,  unless  it  appears 
that  he  had  reasonable  ground  for  filing  it. 
Perine  v.  Swaim,  2  J.  C.  R.  475. 

1772.  The  plaintiff,  on  petition,  after  answer 
and  exception  to  the  answer,  may  amend  bis 
bill,  by  adding  new  charges  and  new  parties, 
upon  payment  of  costs,  if  a  new  or  further 
answer  he  nnpiired ;  and  tbe  plaintifF  must 
amend  the  office  ropy  of  the  bill  taken  out  by 
the  defendant,  who  has  appeart^d,  and  who  is 
entitled  to  six  weeks,  within  which  to  answer 
the  amended  bill.  Beekman  v.  Heaters,  3  J.  C. 
R.  410. 

1773.  And  in  case  defendants  are  added  to 
the  bill,  the  plaintiff  may  have  process  of  sub- 
ptena,  an  5  proceed  agamst  them  in  the  usual 
course.    IhuL 

177 A.  After  publication  passed,  and  tbe  cause 
set  down  for  hearing,  the  plaintitT  wiO  not  be 
allowed  to  amend  his  bill,  by  adding  new 
charges ;  but  may  file  a  supplemental  biU  on 
payment  of  costs.  Shephard  v.  MerrH,  3  JT.  C 
R.4'^3. 
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']779w  A  Mtemd namdmeon  to  a  bill 
fbiedy  after  an  Auwcr  by  one  defendaiit ;  and 
a  sfea  by  another  wbo  was  Buretv,  and  tbe  plea 
'  aUowedy  and  tbe  bill  at  to  bim  oiaanmoA^  and 
a  motion  finr  rehearing  granted,  after  eiffbteen 
montha  bad  elapaed  m>ni  the  ftrat  amendnaeni, 
and  no  new  aridenoe  aince  acquired ;  and  tbe 
■econd  aoaendment  being  aubatantially  tbe 
aame  aa  the  ftrat.  though  more  diroctly  charg- 
fa«  the  de^mdanta  with  fraud.  JEtr&y  v. 
HeMMoii,  6  J.  C.  R.  79. 

177a  Aa  iniunctioii  airora  to  waa  allowed 
to  be  amended,  after  tbe  anawer  bad  been  ex* 
eepted  to  aainaufficient,  by  inaerting  additional 
ebargea  and  aiatenient%  without  preittdioe  to 
the  injunction,  and  without  ooata,  aa  of  coutn  ; 
but  not  by  atrUting  out,  or  altering,  any  part 
of  the  biU  without  due  notice  of  the  motion 
and  affidavit,  atating  the  preciae  amendments 
wlbadibr.    JRmmir.  WUmrn^ 6  J.  C.R. Si. 

F.  ntrng  Ae  MIm  eM|/Uio;  and  tptmng 

1777.  If  a  deftndant  after  an  appearance, 
will  not  answer,  the  bill  will  be  taken  ^ra  eon- 
Aaaa.    Gouiet  ▼.  iUer,  1  J.  C.  R.  & 

•177a  Whera  the  hUl  ia  for  nK^ 
[  *8M  ]  only,  and  atatea  aofficient  ground, 
it  ia  not  neceaaaiy  to  proaeeute  the 
paily  to  eoniempc  and  aequeatratioD,  beft>ra 
taking  the  bill  pro  eottftao,  Ihid,  Otherwiae, 
when  an  answer  ia  eaaential,  aa  in  billa  of  dia- 

1779.  IC  after  appearance,  no  answer  is  put 
in,  according  to  the  niles  of  tbe  Court,  the  de- 
ftndant will  be  ordered  to  file  bis  answer  by. 
tbe  first  day  of  tbe  next  term,  or  that,  on  proof ' 
of  aerrice  of  the  order,  the  bill  be  taken  pn 

1780L  By  a  geiicroi  mis  of  the  Court,  Mg 
90^  1816;  it  was  ordered,  that  whenever  a  de- 
fendant shall  not  cauae  his  anawer  to  be  filed 
ia  due  time,  an  application  may  be  made  to 
the  Court,  (without  previous  notice,)  by  peti- 
.  Ikm,  statiiur  the  circumstancea,  ftw  aa  onler, 
.  that  the  defendant  anawer  the  plaintiff 'k  bill, 
ia  such  time,  after  service  of  a  copy  of  tbe 
order  lor  that  purpose,  as  the  chaneelior  ahall 
direct;  or,  in  deftuk thereof,  the  bin  be  taken 
jM«eM/b«a.    9J.C.R.153. 

178L  And  if  the  defendaat  does  not  an- 
swer, within  the  time  limited  by  such  order, 
anile  for  taking  the  biO  jn«  timfuao  may  be 
•Blered,  as  of  coune,  on  filbig  an  affidavit  of 
the  aervice  of  a  copy  of  the  order.  IhitL  See 
alis,  Bnaker*9  Ejceadan  r.  Van  CoHUmdL  3 
J.C.IL94a 

1789.  Where  a  bin  k  taken  jira  esil^bse,  the 
plamdff  cannot  thereupon  Miter  a  decree ;  bm 
mast  set  down  the  cause  for  hearinff  in  term; 
hot  ao  notice  of  the  hearing  need  he  nven  to 
the  defendant  Rom  r.  froodnif,  4  J.  C.  R. 
547. 

1783L  A  deftedant^  who  baa  suflexed  a  biH 
ta  be  taken  are  ssii^tos^  aad  a  decree  aaahist 
hia^  by  denaih|  may,  imder  the  speiw  cir- 
camstuiees^  be  let  hi  to  a  defence,  upoB  terms ; 
^  itrestfaBgittthesonaddiseretioaof  the«Coart, 
to  relwva  the  party,  or  not  from  tbe  c 
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oaeaccsofhisde&Blt  Wi 
J.  C.  IL  588. 

1784  But  where  there  had  been  gro«  oef- 
ligenoe  oo  the  pait  of  the  defendant,  and  tbe 
principal  and  moot  material  wimem  of  tbe 
phunt&r  bad  died  aince  the  bin  was  filed,  tbe 
Court  refbaed  to  relieve  the  defendaat,  •• 
opening  the  decree  would  produce  iirepanble 
iojunr  to  the  plaintiffi    IhyL 

1785b  A  decree  fairly  and  reguhfflvobiaimd, 
by  defeuk,  Ant  want  or  anawer,  will  not  be  set 
aside  to  let  in  a  defenoe  fbunded  on  a  fimidii* 
lent  speculation.  Parker  v.  Qratdf  IJ.  C.  R. 
690. 

1786b  The  apptication  to  be  let  hi  te  a  de- 
fence, afier  a  decree  by  defeult,  ia  to  the  grace 
and  fevor  of  the  Court,  and  the  defeadut 
must  show  that  he  is  deserving  of  fevor.  ML 

1787.  A  decree  tsken  pro  woftno^  on  a  hill 
to  foreclose  a  mortgage,  after  a  sale  under  ibe 
decree,  and  a  delay  of  more  than  six  montbi^ 
will  not  be  aet  aside,  unlem  under  very  special 
circumstancesL  hmmmg  ▼•  MTPkarmo^  3  J. 
C.  R.434. 

1788.  A  decree  entered  on  daftuh,  and  en- 
rolled, was  set  aside,  on  aiofisn,  without  ■  ])•- 
tition,  on  payment  of  costs,  &C.,  the  pbintiff 
having  be«n  served  with  notieo  of  the  motioa 
and  copiea  of  the  affidavits  in  support  of  it 
BeefaMm  v.  Peek,  3  J.  C.  IL  415. 

1780.  WbereabiU  b  filed  awainrttaode- 
fbidants,  jointly  interested,  ana  ia  taken  fn 
eot^feeoo  against  ooe  of  them,  and 
tbe  other  appean  *and  disproves  f  *S5f  ] 
the  pbintifl%  esse,  the  bUl  vrill  be 
dismissed  aa  to  both  defeadaais*  €lsaaiT. 
Jlfon^a,  on  appeal,  10  J.  B.  594. 

Q.  PuUmg^pUuniifio  Urebcfiim. 

179a  Where  a  plainttflTbaa  bnnigbtaiDita 
law,  and  obtained  a  judgment,  and  at  tbe  mao 
time  filed  a  bill  againat  thedefeadant  ia  Cban- 
eery,  fbr  the  ssme  nMtter^  the  Court,  os  tbe 
coming  in  of  the  aaswer,  witt  put  him  to  bit 
election,  either  t^  proceed  st  law  on  the  jodf- 
ment,  or  in  tbe  suit  in  Chancerr ;  and  if  be 
elect  to  proceed  at  kw,thebiU wUI  be  diaoia- 
ed  with  ooiata;  but  if  be  elects  to  proceed  is 
Chaacery,  he  vrill  be  emoined  not  to  proceed 
under  tlie  judgment  at  law,  without  the  leaft 
of  the  Court    i2og«rt  v.  raaftargA,  4  J.  C.  R* 

84. 

1791.  A  creditor  filed  a  bOI  to  set  sride  a 
oiitain  relief  sgaiasta  judgmeatal  lew  coaler* 
edby  bis  debtor  in  fevor  of  a  third  psnDO,oo 
the  ground  of  fraud ;  and  vrhile  the  soit  wai 
pcfiding  inCbaneery,be  prooeeded  st  law,i&d 
recovered  a  judgment  againat  hia  debtor,  asd 
bnued  execution  tiiereoa,  uader  which  tbe 
property  trf'the  debtor  was  advertiaed  fbr  sale; 
tbe  Court  ordered  tbe  plauoiff  to  make  bit 
election,  either  to  stav  execution  at  law,  diinQ9 
the  continusnoe  of  toe  imnnetioik  or  coneail 
to  have  the  injunetioa  masohrsd;  sad,  tbe 
pismtifr  reftisfaig  to  nate  an  ebedaa,  the  in* 
junctioD  wssfbrthwididimolved.  Lhmg^ 
v.Jtee,3J.C.R.994. 

1709.  Where  the  ramedies  st  law  and  « 
equity  are  iaooaaisteaty  any  dseiHva  aet  of  tbi 
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party,  with  knowledge  of  hit  riirhtii  and  of  the 
&cn,  denermtnes  hie  election.  iScii^per  v.  ffaodf 
3J.C.R.4ie. 

J793.  Am,  where  the  platntifEB  nied  the  de- 
fendant oo  his  eoDOwst  at  law,  and  a  fbw  days 
be  fore  die  trial  of  the  cause  diacorered  iacta 
amounting  to  a  fraudulent  concealment,  but 
proceeded  to  take  a  verdict,  and  afterwards 
filed  a  bill  10  be  relieved  aninst  the  contract, 
00  (be  ground  of  fraud ;  iUM,that  the  plaintiflb 
had  made  their  election  of  their  remedy  at 
law,  and  were  hound  by  it,    /6idL 

E  Amen&ig  ihe  amwer,  orJUingampplemeni' 

al  antwer, 

179i  Where  there  is  a  clear  mislake  in  an 
answer,  wliich  is  proper  to  be  corrected,  the 
practice  is  fo  permit  the  defendant  to  file  an  ad- 
ditional or  supplemental  answer.  Ba^pen  r, 
CVoit,  4  J.  C.  R.  375.  But  this  is  alk>wed  with 
great  caution ;  and  only  where  there  is  a  mis- 
take, properly  epeakiagi  in  a  matter  of  iiict. 

L  Eretptiem  to  the  answer. 

1795.  Eaoepdoas  to  an  answer  lor  impertt- 
B^nce,  as  well  as  insuffictency,  are  mane  in 
writhiffSod  are  referred  to  a  master  at  the 
cinie  time,  and  are  disposed  of  together. 
Hoodsv.MmrM,  1  J.C.  R.  lOa 

*1790.  If  exceptions  are  taken  to 
1*356  ]  an  answer,  and  the  defendant  sub- 
mits to  the  exceptions,  by  putting 
■  a  further  answer,  the  plamtifl^  if  be  thinks 
tbe  second  answer  not  sumcient,  should,  within 
a  reaaonable  time,as  three  weekly  obtain  an  or- 
iv  to  lefer  the  answer  to  the  master,  for  insuf- 
ficiency.   Smrfm-dv.  Bindl,  1  J.  C.  R.  383. 

17!^.  And  the  plaintiff  ought,  either  in  the 
•rder  of  reftreiioe,  or  bv  notice  to  the  defend- 
•01,  to  specify  to  whico  of  the  exceptiotis  the 
•wnnd  answer  is  still  imperfecL    iUtL 

1796.  Where  exceptions  lo  an  answer  were 
liken  io  AbeonW',  and  the  defendant  put  in  a 
Kcnod  answer  in  Dtombtr^  and  the  plaintiff, 
in  JIardk  following^  obtained  a  rule  of  reference 
10  a  laaMer  without  any  ootioe  to  the  defend- 
■■t,  the  alaimiff  was  deemed  to  have  acquies- 
ced io  cim  sscond  answeri  and  the  order  of 
K^reoce  was  set  sside.  IhiiL  And  though 
Ibe  aecend  answer  was  not  accompanied  with 
•Q  offer  to  pay  the  costs  of  the  exceptions, 
wbkb  the  defendant,  in  such  case,  is  regularly 
bound  to  pay ;  yet,  as  the  plaintiff  made  noob- 
joftioa  on  that  ground,  nor  called  on  the  de- 
feodaot  for  the  costs,  he  was  precluded  from 
nnkiiig  diet  olgectioa  afterwards,    /6tdL 

1799.  There  is  no  precise  time  for  filing  ex* 
ccptioas  lo  a  master's  report  on  the  insufficien- 
^  of  an  answer,  as  it  does  not  rsquire  con- 
finnadon.    ^fiym  v.  Bradfird^i  J.  C.  R.  434. 

IdOa  On  the  filing  of  the  report  of  the  mas* 
ter  on  exceptions  taken  lo  the  sufiiciency  of  an 
•oiwer,  the  plaintiff  may  immediately  sue  out 
a  ivhamm  tor  a  better  answer  and  for  costs ; 
•od  it  the  defendant  does  not  file  excepdons  to 
^  report,  and  obtain  an  order  for  setting  them 
down  for  hearing,  within  tight  dduft  from  the 
service  of  the  siwpooay  the  plaioliff  umj  sue 


out  an  attachment ;  after  which  the  defendant 
cannot  except  to  the  report    Jlnd, 

K.  JlMng  iesHmony^  feigned  wtie,  and  oOner 
inUrmeduUe  proceedings, 

1801.  No  interrogatories  can  be  filed  in  a 
cause,  which  do  not  arise  from,  or  relate  to, 
some  feet  charj^  in  the  plaintiff's  bill ;  nor 
can  any  deporittons  be  resd  which  do  not  re- 
late to  some  fact  put  in  issue  by  the  bill  and 
answer.  James  v.  Af  *jE«m<m,  on  appeal,  6  J. 
R.  54a  &  P.  lAfon  V.  TaUmadge^  on  aiipeaL 
14J.R.501. 

1803:  And  if  such  depositions  are  read  at 
the  hearinr,  and  Chancery  decides  upon  the 
evidence,  though  no  objection  be  made  at  the 
time,  the  decree  will  m  revened  on  appeal 
Ikid. 

1803.  Examinations  of  witnesses  sre  always 
taken  de  bene  esse^  or  subject  to  all  just  exoep- 
tions ;  and  if  inadmissible  on  account  of  the  in- 
competency of  the  witnesses,  they  may  be  sup- 
pressed at  the  hearing ;  or,  if  admitted,  they 
are  ground  ibr  an  appeal  from  the  dracree. 
Thutees  ofHmHngton  v.  Mcott,  3  J.  R.  506. 

1804.  Where  publication  has  passed,  with- 
out any  witnesses  being  examined  on  either 
side,  the  Court,  afler  the  lapse  of  more  than 
two  years  firom  the  time  of  filinf^thebill,  refbs- 
ed  to  open  the  rule  for  publicadon,  on  the  afil- 
davit  or  the  plaintiff  of  the  discovery  of  a  wit- 
ness, who  would  prove  a  material  fact  in  the 
cause,  denied  in  the  answer.  Sanik  t.  Brutht 
1J.C.R.459. 

*1805.  Nor  wouM  the  Court,  un-    [  •857  ] 
der  the  circumstances,  avrard   a    ' 
feigned  issue  in  the  cause,  that  being  a 
ure  of  aound  discretion.    Md, 

1806i.  Liberty  to  re-examme  vritn< 
in  the  discretion  of  the  Court,  and  is  to  be  gov- 
erned by  ciroumstanees.  Bavd  v.  Ihmlapf  1 
J.  C.  R.  478. 

1807.  It  is  not  of  course  to  enlarge  the  rale 
to  peas  publication,  and  it  will  ra  refhsed, 
where  there  has  been  great  delay ;  hut  it  was 
granted  until  the  plaintifib  had  sufficiently  an- 
swered a  cross  bill  of  the  defendants.  Vnder^ 
fnU  v.  Fern  Corilandi,  1  J.  C.R.  500. 

1806.  Where  a  replication  is  filed,  and  the 
cause  set  down  for  bearing,  without  any  rale 
having  been  entered  to  produce  witnesses,  it  is 
a  waiver  of  the  replication  ;  and  the  defendants 
are  entitled  to  the  benefit  of  their  answen^  as 
if  the  cause  had  been  set  down  on  bill  and  an- 
swer.    Wiser  v.  Blaehly,  1  J.  C.  R.  607. 

1809.  Afler  publication  passed,  and  the 
cause  set  down  for  a  hearing,  the  deposition  of 
a  witness  was  sllowed  to  be  amended,  on  ex- 
amination of  him  by  the  Court,  he  being  aged 
and  very  deaf^  and  a  mistake  having  been 
made  in  taking  down  his  testimony.  Ikmhm 
V.  Jaekson,  1  jf.  C.  R.  526. 

1610.  On  a  cause  coming  on  to  be  heard,  if 
it  ap|iear  that  a  witness  has  misbehaved  in  hki 
answers  to  the  intenrogatoriea,  the  depositk» 
may  be  suppressed.  PluUips  v.  T%ompmmf  1 
J.C.R.131. 140. 

1811.  Or,  if  a  further  answer  he  deemed  ma- 
teriali  the  Court  may  order  a  flmfaer  examiaa- 
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tioo  of  the  witnoBs  upon  the  interrogatories, 
either  before  a  master,  or  in  open  Court  Ihid. 
1S\%  Where  at  the  hearing,  and  after  the 
argument  had  closed,  an  objection  was  madr^  to 
the  competency  of  a  witness,  whose  deposition 
bad  been  read,  the  Court  allowed  the  plaintiff 
to  prove  the  exerntion  of  a  relecLse  by  the  wit- 
ness of  all  his  interest,  by  examhiing  a  witness, 
viva  voce,  without  any  (ircvious  order  or  notice 
for  that  purpose.    Barrow  v.  Rhindanderf  1  J. 

1813.  A  witness  may  be  examined  viva  voce, 
at  the  hearing,  for  a  particular  purpose,  as  to 
prove  exhibits  not  proved  before  the  examiner. 

181.4.  But  the  regular  course  is  to  serve  a 
previous  order  for  that  purpose,  or  a  notice  to 
the  opposite  party,  four  days  before  tiie  hear- 
ing.   Ibi(L 

1815.  The  Court  will  order  a  witnesw  to  be 
examined  de  bene  esse,  though  no  answer  hos 
been  filed,  if  the  necos*ity  for  takinsr  the  depo- 
sition is  satisfoctorilv  shown  by  affidavit  Fort 
r.  Rof^n,  2  J,  C.k,  146. 

1816.  The  deposition  of  a  witness,  whose 
examination  was  not  closed  until  afler  publica- 
tion had  passed,  was  allowed  to  be  read,  he 
having  been  cross-examined  by  the  opposite 
party,  and  no  actual  abuse  appearing ;  but  such 
practice  is  irregular.  IJnderhiU  v.  Van  Cart' 
ImuU,  3  J.  C.  R.  389. 

1817.  A  witness  should  go  before  the  ex- 
aminer free  to  answer  all  interrogatories,  not 
with  a  deposition  already  prepared.    I  bid* 

1818.  If  a  cross  bill  contains  a  charge  of 
fraudulent  misconduct  in  arbitrators,  but  no 
Buch  alle^tion  is  made  in  the  answer  to  the 
original  bill,  though  by  a  general  order  of  the 

Court,  the  depositions  taken  *in 
[  *858  ]    the  original  suit,  are  allowed  to  be 

read  in  the  cross  suit,  yet  such 
parts  of  the  depontions  as  related  to  the  fraudu- 
lent misconduct,  not  charged  in  the  original 
iuit  in  which  they  were  taken,  will  be  sup- 
pressed.   Ibid, 

1819.  Leave  to  vrithdraw  tlie  replication,  for 
the  purpose  of  excepting  to  the  answer,  is  not 
allowed,  unless  for  sfiecial  cause,  clearly  shown, 
and  satisfactorily  accounting  for  the  neglect  of 
tfie  plaintiff.    Brown  v.  RuikeUs,  2  J.  C.  R.  405. 

1$20.  Where  three  months  had  elaptied  from 
the  time  of  filing  the  answer,  and  no  sood 
cause  shown  for  die  delay,  leave  to  withdraw 
the  replication,  &c.  was  refused.    Ibid» 

1821.  But  if  the  plaintiff  wishes  to  witiidraw 
the  replication  merely  for  the  purpose  of  set- 
ting the  cause  down  ihr  hearing  on  the  bill  and 
answer,  it  seems,  the  motion  will  not  be  grant- 
ed.   Ibid. 

1822.  A  replication  cannot  be  withdrawn 
for  the  puiTKMe  of  amending  the  bill,  unless 
the  plaintiff  shows  the  materiality  of  the 
amendments,  and  why  the  matter  proposed  as 
an  amendment  was  not  before  stated  in  the 
bUL    Ibid. 

1823.  A  rule  to  produce  certain  bonds  before 
the  examiner,  for  the  inspection  of  the  pppo- 
site  party,  will  not  be  {/ranted,  where  the  ex- 
istence of  one  of  the  bonds  is  denied,  and  the 
other  is  denied  to  have  been  recciv<>d  by  the 
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plaintiff,  for  the  purpose  alleged  by  the  de- 
fendant    LupUm  ▼.  Johnssn,  2  J.  C.  R.  439, 

1824.  A  cross  bill,  or  bill  of  discovery,  is  the 
projier  remedy  in  such  a  case. 

1825.  After  publication  has  passed,  but  the 
de|H>sitions  token  not  rend,  a  motion  to  rnl?irp» 
the  time  of  publication  will  not  be  granted,  un- 
less upon  special  cause  shown,  and  due  notice 
to  the  opjKwitP  party  of  the  motion.  Hamers- 
Uy  V.  Broxcn,  2  J.  C.  R.  428. 

1K26.  After  publication  has  ooce  pasw'd, 
witnesses  cannot  be  examined,  unless  ufuiet 
very  special  circumstances.  Haiin€rsly  v.  Lam- 
beH,  2  J.  C.  R.  432. 

1827.  To  enlarge  pMicaiiim  is  to  stay  or 
postpone  the  rule  for  passing  publication  ;  and  a 
motion  for  that  purpose  may  be  granted,  on  rea- 
sonable cause  shown  ;  but  this  is  verydiflbrcnt 
fit>m  a  motion  to  examine  witnesses  after  pub- 
lication has  actually  passed.    Ibid. 

1828.  Publication  is  passed  in  a  cause,  by 
filing  a  certiJkaU  of  the  clerk,  of  the  entry  and 
expiration  of  the  previous  rules,  with  the  re- 
gister or  assistant  resrister,  and  entering  a  nile 
with  him  to  pass  publication.  Brown  v.  RickeUs, 
3  J.  C.  R.  63. 

1829.  Notice  of  the  rule  to  pass  publication, 
must  be  served  on  the  defendant's  sdicitor  or 
his  agent ;  and  if  it  is  served  on  the  offeril,  ihe 
time  of  service  must  be  dcvhle,  as  in  oilier 
cases,  or  six  weeks.  Billings  ▼.  Raitoon,  5  J. 
C.  R.  189. 

1830.  Either  porty,  who  has  examined  wit- 
nesses, may  give  rules  for  jmblication,  but  the 
rule  for  publication  con  be  entered  by  the  fiarty 
only  who  has  given  the  previous  rules.  Broun 
V.  RitkOts,  3  J.  C.  R.  63. 

1831.  The  defendant  cannot  pass  publication 
on  the  plaintiff's  rules,  nor  vice  verscu    Ibid. 

1832.  Where  the  rule  to  show  cause  why 
publication  should  not  pass,  has  been  enlarged 
by  an  order  fbr  that  purpose,  at  the 
instance  *of  the  defendsnts,  and  [*359] 
that  order  has  expired,  publica- 
tion may  pass,  without  entering  a  further 
rule  with  the  register,  as  is  the  practice  in 
ordinary  cases,  on  the  expiration  of  the  rule 
to  show  cause.  Moodv  v.  Payne,  8  J.  C.  R  2*»*4. 

1833.  If,  after  publication  has  so  passed,  the 
substance  of  the  testimony  taken  on  a  mate- 
rial point  U|)on  which  further  testimony  is 
sought,  has  been  disclosed  to  the  defendant,  it 
is  too  late  to  ntove  to  open  or  enlarge  the  rule, 
on  affidavit    Ibid* 

1834.  After  a  cause  has  been  regularly  «t 
down  for  bearing,  on  the  hill  and  unswer, 
the  plaintiff  was  allowed  to  file  a  re|tIic«iion, 
on  payment  of  costs.  StmUi  t.  Wesi,  3  J.  C 
R.Ji63. 

1835.  Where  the  objection  is  to  the  emh^ 
of  the  witnesses,  the  application  to  the  Court 
is  by  filing  articles  to  impeach  it  I\tnnan  v 
Coe,  1  C.  C.  E.  96. 

1836.  Wliere,  after  publication  passed,  a 
party  files  articles,  and  gives  notice  of  the  ex- 
amination of  witnesses,  to  impeach  the  credit 
of  former  witnesses,  the  adverse  party  n«y 
examine  witnesses  to  support  the  eredit  of  his 
witnesses  who  have  already  deposed  ;  and  is 
entitied  to  a  rule  to  produce  witnesses  awl 
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pass  frabRcation,  as  in  other  cases.  TVoup  r. 
ShertMood^S  J.  C.R.  558. 

\&7,  A  copy  of  the  ortieles  filed,  with  no* 
tice  of  the  examination,  to  discredit  the 
fonner  witnesses,  ndust  be  served  on  the  ad- 
verse party,  within  fourteen  days  after  obtain- 
ing a  copy  of  the  depositions.    Rid. 

18^^  And  copies  of  the  interrogatories  to 
be  administered  to  the  witnesses,  must  be  fur- 
D^hed  to  the  adverse  party  six  days,  at  least, 
before  the  day  assigned  for  their  examination. 
lind. 

1839.  B  geems,  that  artides  to  impeach  the 
credit  of  witnesses  who  have  been  examined, 
and  after  publication  has  passed,  may  be  filed 
aAer  the  cause  has  been  set  down  for  hearing. 

1^0.  The  rule  of  evidence,  as  to  impeach- 
ing the  credit  of  witnesses  wlio  have  been  ex- 
amined, should  be  the  same  in  equity  as  at 
bw.  The  inquiry  should  be  as  to  the  general 
deraHerofihe  viritnesaeB  for  veracity.    Ibid, 

1^1.  But,  it  geemSy  that,  on  a  special  appli- 
cation to  the  Court,  the  inquiry  may  be  allow- 
ed to  go  beyond  the  general  character,  as  to 
particular  facts  affecting  the  character,  pro- 
vided those  fiicts  are  not  material  to  the  matter 
ID  i89ue  between  the  panics.    Jhid. 

lt<42.  Where  a  witness  is  about  to  depart 
the  state,  to  reside  permanently  abroad,  the 
Court,  on  petiHany  verified  by  affidavit,  and  on 
motion  for  that  purpose,  will  order  him  to  be 
examined  de  &en«  esse,  without  previous  no- 
tice of  the  motion.  Rockweli  v.  Ihlsom,  4 
J.  C.  R.  165. 

1^3l  a  eross  bUl  must  be  filed  before  pub- 
lication is  |iQssed  In-  the  original  cause.  Gou- 
ttmeur  v.  Elmmdorf,  4  J.  C.  R.  357.  S.  P. 
FM  V.  Sddeffelin,  7  J.  C.  R.  250. 

1B44.  It  is  not  matter  of  course  to  stay  pro- 
ceeding!^,  or  to  eularge  publication  in  the  origi- 
nal cause,  until  an  answer  is  put  in  to  a  cross 
inil,  filed  after  proceeding  or  answer  in  the 
original  cause;  but  it  must  depeud  on  special 
circumstances.     Ibid, 

1845,  Where  there  has  been  very  great  de- 
lay and  negligence  on  the  part  of  the  de- 
fendant, he  will  not  be  allowed  to 
[  *360]  file  a  cross  bill,  *nor  to  amend  his 
answer,  nor  to  issue  a  commis- 
Bon^  w)  as  to  delay  the  plaintifiT.    Ibid. 

1S46.  But  the  Court  may,  at  a  hearing, 
direct  a  croM  bill  to  be  filed,  when  it  appears 
that  the  first  suit  is  insufficient  to  bring  be- 
fore the  Cotirt  the  rights  of  the  parties,  and 
the  meriiB,  itecessary  to  a  complete  and  just 
detenninaiion  of  the  cause.  Field  v.  Sckieffe- 
iw,  7  J.  C.  R.  !W0. 

1847.  To  entitle  the  plaintiff,  before  hear- 
in?,  or  pnblicatiofi,  or  issue  joined,  to  call  for 
ibe  in9iH>ction  of  |)apers,  accounts,  &c.,  it  is 
not  sttmcient  tiiat  tliere  has  been  a  general 
Hbrence  to  them,  in  the  answer,  or  in  the 
ithduU  annexed  to  it ;  tliey  must  be  described 
with  reasonable  certainty,  in  the  answer,  or  in 
the  srliedule,  so  as  to  be  considered  by  the 
Tv^Cerencp,  as  incorporated  in  the  answer,  which 
t^uMt  admit  them  to  be  in  tlie  possession  or 
fiower  of  the  defendant ;  and  it  must  appear, 
(bat  the  plaintiff  has  an  interest  in  the  pro- 


duction of  the  papers,  books,  or  instruments 
sought  after.  fVatson  v.  Menufickj  4  J.  C.  R. 
381. 

1848.  A  party  is  not  entitled  to  copies  of 
deeds,  or  other  wriungs,  referred  to  in  the  in- 
terrogatories of  the  opposite  party,  until  after 
publication.  IVoup  v.  Haightj  6  J.  C.  R. 
a35. 

1849.  ExhibiiSy  however,  ough(  to  bfe  suffi- 
ciently described  in  the  interrogatories,  so  as 
to  enable  the  adverse  paity  to  know  what  is 
intended  to  be  proved,  and  to  put  htm  on  all 
due  inquiry.    Ibid. 

]1850.  A  reexamination  of  witnesses  is  not 
of  course,  but  only  on  special  application  to 
the  Court,  and  on  sufficient  cause  shown,  by 
affidavit  or  otherwise,  accordiiig  to  circum- 
stances.   HaUock  V.  iSiTRt^,  4  J.  C.  R.  G49. 

1851.  A  wimess  who  has  been  examined 
before  a  eoinmissionery  by  consent  of  |)arties, 
on  affidavit  that  his  testimony  was  not  duly 
taken  down  by  the  commissioner,  who  had 
materially  mistaken  it,  was  ordered  to  be  re« 
examined  before  an  examiner,  there  being  ut 
suggestion  of  any  tampering  with  the  witness  * 
T^ytstees  of  Kingston  v.  l.^'c^ppen,  1  J.  C  R, 
368. 

1852.  A  party  who  had  not  received  due 
notice  of  the  examination  of  witnesses  before 
commissioners,  suffering  ten  months  to  elapse 
before  applying  to  the  Court,  was  deemed  to 
have  waived,  by  his  delay,  any  right  to  cross 
examine  witnesses,  or  to  object  to  the  want 
of  notice.    Skinner  v.  Daytan,  5  J.  C.  R.  191. 

1853.  Each  party  has  a  right  to  elect  his 
own  excminer,  and  the  Court  will  not,  on.  mo- 
tion of  the  opposite  party,  interfere  with  that 
right ;  but  a  direct  exammation  tpay  be  made 
before  one  cxaml/ier,  and  a  cross  examination 
before  another  2>ot<ii  v.  Haightj  6  J.  C.  R. 
335. 

1854.  A  motion  for  a  second  or  new  trial  of 
a  feigned  Iahio,  directed  by  the  Court,  to  try 
the  vnlidi^^  of  a  will,  made  the  second  term 
after  that  in  which  the  nisi  prius  record  and 
judge's  certificate  had  been  filed,  and  upon 
an  ex  fMrte  statement  of  the  evidence  given  at 
the  trial,  was  denied,  on  the  ground  of  the  de- 
Inv,  and  the  want  of  proper  documents.  Van 
Alst  v.  Hunter,  5  J.  C.  R.  148. 

1855.  A  new  trial  may  be  moved  for,  and 
granted,  at  the  final  hearing,  on  the  equity  re- 
served.    Ibid. 

«1856.  Though  it  is  the  most  [  *361  ] 
usual  course,  to  award  a  second  tri- 
al on  a  feigned  issue,  in  cases  touching  the  in* 
heritance,  where  the  verdict  is  in  favor  of  the 
will  and  against  the  heir  at  law ;  yet  it  rests 
entirely  in  the  discretion  of  the  Court  to  award 
a  second  trial  or  not,  according  to  the  circum- 
stances and  testimony  in  the  cause.    Ibid, 

1857.  And  where  the  truth  of  the  &cts  can 
be  satisfactorily  ascertained  bv  the  Court 
without  the  aid  of  a  jury,  it  is  its  duty  to  de- 
cide as  to' the  facts,  and  not  to  subject  the  par- 
ties to  the  expense  and  delay  of  a  trial  at  law. 
Dale  V.  Roosevelt,  6  J.  C.  R.  355.  S.  P.  Lt 
Guen  V.  Gouvemeur,  on  appeal,  1  J.  C.  436^ 

1858.  Where,  on  a  bill  for  a  specific  per^ 
formance  of  an  agreement  to  convey  land^tlue 
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plaiatiff  alleged  payment  of  part  of  the  pur> 
ohiiae  money,  under.a  verbal  agreenient  prior 
to  tfai9  written  contract,  and  a  feigned  UMue 
woe  awarded  to  try  the  truth  of  the  allegation 
of  payment,  and  the  jurjr  found  the  fact ;  KM, 
that  the  defendant  having  acquieaced  in  the 
feigned  Jaaoe,  and  controverted  the  feet  at  the 
trial,  could  not,  afterwarda,  object  to  the  de- 
cree allowing  the  payment  in  part  of  the 
purcliaae  money.  WaUn  v.  3Vami|  on  an- 
peal,9  /.R.45a 

[R  MOM,  that  the  Supreme  Court  will  graol 
a  new  trial  of  a  feigned  iflsue  out  of  Chancery, 
on  an  affidavit  of  newly-diacovered  evidence. 
Dot  V.  Hoe,  1  J.  C.  409b  I(  on  a  feifpied  iaaiie 
from  the  Court  of  Chancery,  an  inquest  be 
irapro(ierly  taken,  relief  muat  be  sought  in 
tlie  Supreme  Court,  before  which  tlie  ifvue 
waa  directed  to  he  tried  ;  and  if  notice  of  trial 
has  not  been  given,  the  inquest  will  be  set 
aside,  with  costs,  to  be  paid  by  the  plainfiflT's 
attorney.    Den  v.  fVn,  1  C.  R.  487.] 

t 

1859.  Where  a  cause  is  brought  to  a  hear- 
ing on  the  bill  and  answer,  the  answer  is  to  be 
taken  sa  true  in  all  points.  Brinekahoff  v. 
Browu,  7  J.  C.  R.  217. . 

1860.  And  where  the  defendant,  in  his  an* 
ewer,  states  that  be  believes,  and  hopes  to  he 
able  to  prove,  such  and  such  matters,  they  will 
be  considered  as  proved.    ffniL 

1861.  it  is  too  late  to  object  to  the  jurisdic- 
tioo  of  the  Court,  at  the  hearing,  after  the  de« 
fend^t  had  answered,  and  put  himself  on  the 
merits  of  the  esse,  instead  of  demurring  to  so 
much  of  the  bill  as  sought  relieil  LmngtUm 
V.  Lkf^sUm,  4  J.  C.  R.  287. 

1862.  Paptrt  or  writings  of  eveiy  descrip- 
tion may  be  proved  at  the  bearing,  and  the 
wimesses  may  be  cross  examined  at  the  dis- 
cretion and  under  the  direction  of  the  Court. 
Comeqva  v.  Fanning^  2  J.  C.  R.  481.  But  no 
pa|ier  can  be  proved  as  an  ezhiUni  at  the  hear- 
ing, unless  satisfactory  reasons  are  shown  to 
the  Court  why  it  was  not  regularly  proved 
before  the  examiner.    SniL 

186dL  After  hearing,  and  a  final  decree  in 
the  cause,  a  wimess  cannot  bo  reexamined  to 
explain  or  correct  his  testimony  taken  on  ex- 
amination in  chief,  and  read  at  the  hearing ; 
unless,  perhaps,  under  very  special  circuin- 
itances.    Or«w  v.  Murrmt^  4  J.  C.  R.  412. 

*1864.  Affidavits  taken  ex  parity 
[*805t]    after  a  cause  has  been  set  down 
for  a  final  hearinfl^  are  kiadmi»- 
fiibie.    MnuMe  v.  Cox^  5  J.  C.  K.  441. 

1865.  Proofe  are  allowed  to  be  read  In 
Chancery,  without  prejudice,  subject  to  all  just 
exceptrans;  but  this  is  not  allowed  at  law. 
Jlfefin  V.  Jtfisiin,  on  appeal,  14  J.  R.  1. 

1866.  In  two  causes  asainst  the  same  de- 
fendant, depending  on  the  same  facts,  the 
piaintifl^  were,  res|)ectivel^,  witnesses  for  each 
other,  and  after  publication  had  paased,  and 
the  causes  were  set  down  for  heanng,  the  de- 
fendant filed  cross  bills  for  disooveiy,  on  the 
ground  that  the  wimesses  had  not  full^  and 
Mtiflfectorily  answered  one  of  the  croea  inter- 
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rogatories ;  and  a  motioo  wis  made  to  pot  off 
the  hearing  of  the  caus^  until  aneweni  were 
put  in  to  Uie  cross  bills;  wbieh  niotioB  was 
refused,  it  being  too  late  for  auch  an  applica- 
tion, and  the  anawera  not  afipeaiing  to  be  eva- 
aive.    SUny  v.  Ardem,  IJ.  C.  R.  & 

1867.  A  re-Jbeoruig' reslH  in  the  sound  dis- 
cretion of  the  Court,  and  is  not  granted  on  a 

<- decree  for  cette  only,  unless  under  special  rir- 
cumstaaeea.  Trams  v.  Wafers,  1  J.  C  R.  48b 
&  P.  JBa«i6iint  V.  fink,  2 /.  C.  R.  317. 

1868.  On  a  re-hearing,  the  party  complain- 
ing of  the  decree^  and  seeking  lo  have  it  cor 
rected,  is  entitled  to  open  and  cloae  the  argn 
menL    iSiUt  v.  Bivwn,  1  J.  C.  R.  444 

1869.  A  petition  for  a  re-hearinff  ou^ht  to 
state  the  grouoda  on  which  a  re-hearing  is 
asked,  to  enable  the  Court  to  exercise  its  judg- 
ment as  to  the  propriety  of  granting  the  mo- 
tion.   fKterv.J9bdUy,2J.C.  R.488. 

1870.  And  the  party  must  depoait  JC^  <W- 
lars  with  the  register,  towards  the  costs  of  the 
re-hearing,  in  caae  the  decroe  is  not  materially 
varied.    Ciimaefiia  v.  Fanning,  3  J.  C.R.  364. 

1671*  On  a  re-hearing,  the  cauae  is  open  to 
the  party  who  petitiona  for  it,  to  those  jmrm 
only  of  the  decree  complained  of  in  the  |ietK 
tion ;  but  as  to  the  otlier  }»rty,  the  caiu«e  ia 
open  as  to  the  whole  matter.  ML  &  P. 
Me  V.  i^oMet^  6  J.  C.  R.  25£i.  • 

1872.  Where  a  decretal  order  of  reference 
to  a  master,  lo  take  an  account,  was  made  in 
September,  1817,  and  in  Jasmvy,  1818,  the 
master,  after  hearing  both  parties^  made  hia 
report,  and  in  June  following*  tlie  defendant 
f^titioned  for  a  re-hearing,  on  gtounda  alfect- 
ing  the  merits  of  the  decretal  order;  the 
Court,  although  the  party  was  not  entitled  to 
a  re-bearing,  as  of  course,  on  account  of  the 
dehiy  in  making  the  application^  granted  the 
petition,  on  the  defendant  paying  all  the  coMa 
of  reference  under  the  order,  and  depoakiog 
fifty  dollars  with  tlie  register,  &«•  Cmte^iis 
V.  Mmntiv,  3  J.  C.  R.  ddl. 

1873i  Evidence,  duly  taken  in  chie^  omit 
ted  to  be  read  at  the  former  hearings  through 
negligence,  or  otlier  cause ;  or  evidence  as  to 
new  matter  not  beft>re  ready,  or  as  to  papeis 
since  fouud,  and  which  may  be  proved  at  the 
hearing ;  or  evkience  to  show  tne  incompe- 
tency of  a  witness,  whose  depositaon  was 
read  at  the  former  bearing,  is  admissible  at  the 
re-hearing.    D0U  v.  /Zsoscvett,  6  J.  C.  R.  25& 

1874.  But  new  evidenoo  as  10  the  merits,  ii 
not  allowed  at  a  re-hearing ;  especially,  tvbea 
it  has  been  taken  axooyie.    Jbiai 

1875.  Where  a  decree  ia  entered  by  con- 
sent, there  can  be  no  re-hearing;  but  the 
party,  in  case  of  fraud  or  colhtaiont  Biuit  seek 
relief  by  original  biUL  MsnM  v.  Zgawanct,on 
appeal,  12  J.  R.  521. 

*M.  Reftrsnee  fo  a  master,  rtjwi    {*M3] 

flno  ejroepfioti^. 

1876.  In  the  caae  of  IZeaiMti  v.i2effijen,(2J. 
C.  R.  485.)  the  Court  laid  down  the  following 
gmeral  rules  of  practice,  to  be  deduced  fivm 
the  books,  and  which  ought  to  fNrevail  en  the 
subject  of  examinatloQa  before  a  naaateri  an  ai 
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to  uiuie  conrenieiiee  and  despatch,  with  sound 
principle  and  nfety : — 1.  The  parttes  should 
Diake  their  prooft  as  fbll,  be^re  publication,  as 
the  nature  of  the  caae  requires  or  admits  of,  to 
the  eod,  that  the  suppiementaiy  proofi  helbre 
the  marter  may  be  as  limited  as  the  rights  and 
responsifailities  of  the  parties  wiU  admit.  2. 
The  oideri  of  reference  should  specify  the 
principles  on  which  the  accounts  are  to  be  tak- 
en, and  the  inquirv  is  to  proceed,  as  far  as  the 
Court  shall  have  decided  upon  them ;  and  the 
examioationa  before  the  master  should  be 
limited  to  such  matters,  within  the  limitB  of  the 
onJer,  is  the  principlea  of  the  decree,  or  the 
order,  may  render  necessary.  3.  That  no  wit- 
ness ia  chie(  nor  the  parties,  be  examined  be- 
fore the  master,  without  an  order  ibr  that  pur- 
pose, specifying  the  subject  and  extent  of  the 
euunination ;  and  such  an  order  to  be  given, 
when  a  wfmeai^  who  has  once  been  examined, 
is  to  be  reteamtned  before  the  master  on  the 
nmenntter.  4.  Upon  the  defendant  account- 
iof  before  the  master,  he  is  to  be  allowed  on 
hia  own  oath,  being  credible  and  uncontradict- 
ed, forsums  not  exceeding  tisenhf  doUtars  each ; 
hit  he  most  mention  when  and  to  whom  he 
(Sid  them,  and  must  swear  positively  to  the 
act,  and  not  as  lo  belief  only,  and  the  whole 
of  the  items  so  established,  must  not  exceed 
(500)  dolfaurs;  and  the  defendant  cannot,  by 
way  of  charge,  diarge  another  person  in  that 
wiy.  5.  Tlw  naaier  ought,  in  the  first  in- 
Aiace,  to  ascertnin  fhim  the  parties,  or  their 
ccansd,  bj  suitable  acknowledgmenta,  what 
mttera  or  tlesia  are  agreed  to  or  admitted;  and 
then,  as  a  general  rufe,  and  for  the  sake  of  pre- 
cinon,  the  disputed  items  ought  to  be  reduced 
to  writng  by  the  nailies  rsspecdvelv,  by  the 
wtT  of  cbar]^B8,  and  discharges,  and  the  nqfii- 
ate  proofh  taken  on  written  imerrocatones, 
preptied  by  the  parties  and  approved  by  the 
i»aier,or  by  a  «tM  voce  examination,  as  the 
pwties  maj  deem  most  expedient,  or  the  mas- 
ter may  direct,  in  the  given  case.  The  testi- 
iDOoy  is  to  he  taken  In  uie  presence  of  the  par- 
tics,  or  thefa*  counnel,  (except  when  it  is  specially 
•x^ml  to  be  taken  privately ,2  and  reduced  to 
^ritiac  bv  the  master,  or  under  his  direction, 
if  he  ahatt  deem  it  advisable,  as  well  where  the 
pvty,  ss  a  witness,  is  examined,  €L  In  all 
cmei  where  the  master  is  directed  bv  the  order 
10  report  prao6,  the  depooitlmis  of  the  witness- 
easbooid  be  rednced  to  writing  by  the  mas- 
tw,  tad  subscribed  by  the  wimesses,  and  the 
deposifioos  lecnmed,  with  the  report  of  the 
GcNut.  7.  Whm^an  examination  la  once  be- 
gun belbre  a  master,  he  ought,  on  assigninff 
•  Rssonsfale  time  to  the  parties,  to  proceed 
wkh  as  little  dete^  and  intermission  as  the  na- 
>«ro  of  the  case  will  admit  o£  to  the  conclusion 
<*f  die  examination ;  and  when  concluded,  it 
<wght  not  to  be  opened  for  further  proof;  widi- 
oot  flpaeial  and  veiy  aatiafectoiy  cause  shown. 
&  AAerthe  examination  ia  concluded,  in  cases 
^5  reference  to  take  aceounts,  or  to  make  in- 
firy,  the  paities^  theur  sofidloia,  or  ooimsel, 
>Av  befaig  furnished  by  the  master  with  a 

eop7  of  his  report,  ought  to  have  a 
[^S4]    ^dayaarigned  to  them  to  attend  b^ 

iiinhim^totiiaaeidingof  the  va- 


port,  and  to  make  objections  in  writing,  If  any 
they  have;  and  when  the  report  is  finally  set- 
tled and  signed,  the  parties  ought  to  be  confin- 
ed, in  their  exceptions,  to  such  objections  as 
are  overruled  or  disallowed  by  the  master. 
Ranten  v.  J2em#en,  3  J.  C.  R.  495. 

1877.  After  a  final  decree,  an  order  for  the 
defendant  to  account  before  a  master,  so  as  to 
vary  the  relief  sought  bv  the  bill,  will  not  be 
granted  on  motion  ;  but  the  reference  must  be 
granted,  if  at  all,  afler  a  re-hearing  in  the 
cauae.    Hendricks  v.  EMnsan^fi  J.  C.R.48i. 

1878.  It  is  not  the  proper  course  to  refer  to 
a  master  an  examination  into  facts,  going  to  the 
merits  of  the  cause,  and  as  to  which  proofe 
have  been  taken  in  chief;  in  the  usual  way. 
SUe  V.  mo&m,  on  appeal,  20  J.  R.  069.  iSL  C 
5J.C.R.96a 

1879.  In  an  order  of  reference,  the  defend 
am  may  be  directed  to  produce  before  the 
maater,  on  oath,  all  books,  papers,  &c.  in  hia 
cusiodv  or  power,  and  be  examined  on  oath, 
on  auch  interrogatories  as  the  master  may  di* 
rect,  relative  to  transactioos  set  forth  in  the 
pleadings.    HaH  v.  TVia  Eyck,  2  J.  C.  R.  5ia 

1880.  A  party  in  an  account  before  a  roas- 
ter, under  toe  head  of  general  expense*,  is  not 
to  be  allowed  anv  thing,  without  specifying 
particulara.  MeAoditi  Epiieopal  Ckurdi  v. 
Jbmiet,  3  jr.  C.  R.  78. 

1881.  Where  one  party  produces  a  paper  to 
charge  the  other,  the  opposite  party  may  use  it, 
in  his  discharge  ;  but  it  does  not  follow,  that 
each  partv  is  to  have  the  aame  credit    Rid, 

188w.  Where  the  diacharges  are  inaccurate 
in  some  instances,  and  are  destitute  of  precis- 
ion and  certaimv  as  to  place  and  circumstances, 
the  whole  may  be  rejected.    Ibid, 

1883.  An  order  of  reference  for  an  account 
before  a  master,  cannot  be  more  extensive  than 
the  allegations  and  proofe  of  the  parties.  Om^ 
iwa  V.  Fnmmg^  3  J.  C.  R.  587. 

1884.  Where  the  charges  in  the  bill  are  spe* 
cifie,  setting  forth  the  items  of  the  account,  with 
thordatee,  on  an  order  of  reference  for  an  ac- 
count, the  inquiry  is  not  open  beyond  the  spe- 
cial matten  charged;  although  the  bill  may 
contain  a  general  charge  at  the  conclusion,  and 
a  prayer  for  **  a  full  account  concerning  the 
premises.**    Rid, 

1885.  Where  the  plaintiff  produces  and  ex- 
amines a  witness  before  a  master,  but  neglects 
to  inquire  as  to  the  particular  item  in  the  ac- 
count which  the  witness  alone  could  explain, 
he  cannot,  afterwards,  except  to  the  report 
of  the  master,  as  incorrect,  in  regard  to  such- 
item.    Bamno  v.  EhmeUmder^  3  J.  C.  R.  614 

1886.  On  a  reference,  aged  witnesses  resid- 
ing in  a  distant  part  of  the  state^  maybe  exam- 
ined on  interroffatoriea,  before  a  master,  in  the 
county  where  mey  reaide,  under  the  directions 
of  the  master  before  whom  the  refbrence  ia 
pending ;  and  examinationa  so  taken  may  be 
uaed  on  the  ref^noe,  aaving  all  just  excep- 
tionsL    Aiition  v.  Roo^aM^  3  J.  0.  R.  627. 

1867.  If  the  decretal  order  of  reference  ia  si- 
lent as  to  the  mode  of  calculating  interest,  and 
die  master  doea  not  allow  onmiol  ruU,  the 
phintiff  ahould  apply,  on  the  coming  in  w  the 
report^  for  an  ofder  on  the  maater  to  report  hto 
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reaaons  for  rejecting  the  claioitOr  mnk«  the  re- 
jection a  ground  o£txception  to  the  report    If 

he  does  ueiuier,  and  *tbe  report  is 
[  *305  ]    confirmed,  he  cannot,  on  a  final 

hearingi  on  the  equity  reserved, 
make  the  objection  to  the  report.  StnUh  v. 
iS^i/A,4J.C.It445. 

1888.  Objections  to  the  admissibility  of  evi- 
dence before  a  master,  not  made  the  ground  of 
exception  on  the  report  being  filed,  will  be 
considered  as  waived,  and  cannot  be  made  at 
the  final  hearing.  Mxnust  v.  Cox,  5  J.  C*  R. 
441. 

1889.  In  a  suit  between  the  representatives 
of  a  father,  and  the  representatives  of  his  son, 
where  all  the  matters  in  controversy  were  re- 
ferred to  a  master,  the  Court  refused  to  allow 
the  exceptions  made  to  the  report;  the  trans- 
actions being  very  stale  and  ancient,  and  most 
of  them  family  dealings  and  concerns,  and  the 
parties  and  their  witnesses  haviuff  been  fully 
examined  before  the  master.  JhrdtiCt  Ezeap- 
tors  V.  Exeadors  ofArdmj  1  J.  C.  R.  3ia 

1890.  Where  numerous  excqdions  were  tak- 
en to  a  master's  report,  and  the  facts  were  mul- 
tiplied, and  the  detendant  applied  for  an  order 
on  the  master  to  furnish  cert%/kd  capita  of  iht 
mnvJUa  of  UaiivMn}f  taken  in  the  case  i>efore 
a  former  master,  since  deceased,  and  before 
himself,  as  the  same  were  in  his  possession,  and 
of  all  noUa  and  memorandums  made  upon  the 
testimony  by  the  masters,  and  ail  the  vouehars 
produced  in  evidence  before  them  relative  to 
the  matters  of  charge  and  discharge,  in  takinff 
the  account ;  the  Court,  on  account  of  the  dil- 
ficulty  of  speciA^ing  particular  parts  of  the 
testimony  wanted,  granted  the  order,  on  con- 
dition that  the  expense  of  returning  such  parts 
of  the  testimony  as  should  not  be  found  neces- 
sary to  support  the  exceptionB,  should,  in  any 
event,  be  ^id  by  the  defendant.  Jagues  v. 
Methodist  Episcopal  ChwrcK,  2  J.  C.  R.  54a 

1891.  Costs  on  exceptions  to  a  master's  re- 
port are  allowed  to  each  party  on  the  exceptions 
m  which  they  have  each  respectively  prevail- 
ed.   &C.3J.C.R,78. 

1892.  The  mistake  of  a  master  is  not  like  the 
error  of  a  judge,  and  is  no  rule  as  to  costs. 
Ihid. 

1893.  Where  there  were  exceptions  on  both 
sides,  some  of  which  were  allowed,  and  some 
overruled,  and  one  of  the  exceptions  was  modi- 
fied by  the  Court,  the  parties  respectively  were 
allowed  costs  of  the  exceptions  on  which  they 
prevailed,  and  of  those  made  by  the  opposite 
party,  which  were  overruled ;  but  costs  were 
granted  to  neither  party  on  the  exception 
which  was  modified.  Barrow  v.  ShindandeTy 
3  J.  C.  R.  614.  627. 

1894.  No  exceptions  can  be  taken  to  a  mas- 
ter's report,  unless  the  objection  was  made  to 
him,  previous  to  the  signing  of  the  report 
Methodist  Epis€<^pal  Chumh  v.  JaqueSf  3  J.  C« 
R.  78.  ( 

1895.  Exceptions  to  the  repoits  of  masters 
are  in  the  nature  of  special  demurrers,  and  the 
party  objecting  must  lay  his  finger  on  the  er- 
ror;  dtherwise,  the  part  not  pointed  out  by  the 
exception,  will  be  taken  to  be  admitted.  JflUUB 
y.  iZogerf,  on  appeal  6  J.  R.  566. 
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1896.  The  Court  eaimot  set  aside  a  repoit 
upon  matters  to  which  exoeptions  are  aot 
taken,  and  require  further  proof;  not  even  in 
a  case  where  infiiuts  are  concerned,  if  tbey 
have  n  guardian,    llnd, 

1897.  Where  the  order  for  confirming  the 
master's  report  is  regular,  it  will  not  be  vacated 
afterwards,  so  as  to  allow  the  defendant  to 
except  to  the  report,  when  he  purposely  kept 
back  his  objections  at  *lhe  time, 

and  did  not  suite  them  to  the  mas-  [  *366  ] 
ter,  though  he  had  full  knowledge 
of  all  the  facts  which  formed  the  ground  of  his 
exception^  .SZee  v.  Bloom,  7  J.  C.  R.  137.  & 
P.  Methodist  Episcopal  Churdi  v.  Jaqucs,  3  J. 
C.  R.  78. 

N.  Decree. 

1898.  The  plaintifif  is  not  confined  to  the 
particular  relief  prayed  for  in  the  bill,  but,  un- 
der the  general  prayer,  is  entitled  to  such  a  de- 
cree as  the  eircumstaikees  xif  the  case  may  re- 

?uire.    Btbee  v.  Bank  ofMuh  Yorkf  on  appeal, 
J.R,529. 

1899.  A  decree  can  never  be  impeached  by 
an  original  bill ;  it  can  be  qucetioned  only  by  a 
bill  of  review.  Gdston  v.  Codwise,  1  J.  C.  R. 
189.  195.  Except  on  the  ground  of  frml 
Davoue  v.  Fanning,  4  J.  C.  R.  199.  Mwrrmf  r. 
wlffirray,  5  J.  C.  R.  60. 

1900.  A  regular  decree  on  the  merits  can- 
not be  set  a8i<£9  on  naotion ;  and  U  seems,  that 
where  it  is  sought  to  set  aaide  a  decree  on  the 
ground  of  surprise  and  irregularity,  the  coorae 
is  to  apply  by  petition.  Modky  v.  Shaver,  1  J. 
C.  R.  200. 

1901*  The  recitals  in  a  decree  ahould  not  be 
argumentative,  but  state  merely  the  condu- 
8H>ns  of  hiw  and  &ct.  J}ey  v.  Jhmkam,  2  J. 
C.R.182. 

1902.  Where  a  deed  is  set  aside  as  con- 
structively fraudulent,  it  is  usual  to  dtrecct  re- 
lease and  rerconveyance  by  the  party  daitmf 
imder  the  deed,  with  a  coveoaot  agaiost  bat 
own  acts.    Ilnd, 

1903i  If  a  final  decree  is  silent  as  to  cos^ 
tbey  are  lost,  and  cannot  afierwanls  be  ordered 
to  be  paid,  unless,  on  a  re^hearuigv  the  dorne 
has  been  opened  for  that  purpose.  .Travis  ft 
muers,  1  J.  C.  R.  85.  on  appeal,  13  J.  R.  50& 

1904.  A  decree  on  a  bill  lor  the  specific  pe^ 
forroance,  on  the  coming  in  of  the  master's  re- 
port, as  to  the  quantity  of  land  to  be  oonve}'ed, 
and  the  payments  made,  directing  the  baiaiice 
due  to  be  paid,  and  the  ccmve^anoe  fo  be  ex- 
ecuted, is  a  final  decree.    Ibid, 

1905.  A  final  decree  is  that  which  is  madf 
when  all  the  material  facts  ar«  ascertained,  so 
as  to  enable  the  Court  to  understand  and  decide 
on  tlie  merits  of  the  casa  Jagves  v.  MethM 
Episcopal  Church,  on  appeal,  17  J.  R.  548. 

1906.  A  final  decree,  reffularly  obtained  sod 

enrolled,  cannot  be  opened,  or  altered,  except 
by  a  bill  of  review^  and  if  not  enraUed,  it  c«d 
be  corrected  only  by  a  re-bearing,  duly  obtain* 
ed  according  to  the  rulea  of  the  Court.  B»* 
neU  V.  mnkr,  2  J.  C.  R.  205. 

1907.  But  beibre  enrolmwt  it  may  be  eer* 
reoted,  where  the  mistake  or  omiaBion  was  in- 
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advertent,  and  ie  cleariy  ascertained.    Law- 
rence V.  CamdL,  4  J.  C.  IL  542. 

1908.  Instead  of  enrolments  of  decrees  on 
parchment,  as  formerly  used,  the  hiU^  answer^ 
plfjidingSj  and  orders,  &c.,  in  a  cause,  are  an- 
nexed, and  filed  with  a  &ir  engrossed  copy  of 
the  decree  in  the  register's  office,  after  the  ex- 
piration of  thirty  days  from  the  time  the  final 
decree  is  pronouneed.  (Sess.  36.  c.  95.  s.  6.  1 
N.  R.  L.  488.)     Hlser  v.  BkuMy,  2  J.  C.  R. 

1909.  There  can  be  no  valid  decree  against 

an  tn/amty  by  default,  *nor  on  his 
[*367]     answer  by  his  guardian;  but  the 

plaintiff  must  prove  his  demand 
in  Court,  or  before  a  master,  and  the  infant 
will  have  a  day  in  Court,  after  he  comes  of 
hsp,  to  show  error  in  the  decree.  Mills  v. 
/)«mw,  3  J.  C.  R.  367. 

1910.  If^  instead  of  seeking  a  foreclosure 
merely  of  a  mortgage  against  the  infant  heir 
of  the  mortgagor,  there  is  a  decree  for  the 
sale  of  the  premises,  the  decree  will  bind  the 
infant.     Ibid, 

1911.  A  decree  entered  by  default,  and  en- 
rolled, was  set  aside  on  motion  and  pay- 
ment of  costs,  the  plaintiff  having  been 
previously  served  witli  notice  of  tbe  mo- 
tion and  copies  of  the  afiidavits,  on  which  it 
was  intended  to  be  made.  Beekman  v.  Peck, 
3  /.  C.  R.  415. 

1912.  Where  one  of  the  defendants  dies, 
after  the  argument  of  a  cause,  and  before  judg- 
ment, the  decree  may  be  entered  so  as  to  have 
relation  back  to  the  day  of  final  hearing. 
CanpbeU  r.  Mesier,  4  J.  C.  R.  334. 

1913.  A  decree  is  never  pronounced,  unless 
the  cause  is  regularly  set  down  for  hearing  in 
term,  except  when  it  is  submitted  by  consent 
of  all  parties,  out  of  term ;  and  the  decree 
may  be  afterwards  entered  in  term  time,  or  in 
the  vacation,  at  the  discretion  of  the  chancel- 
lor ;  and  whera  a  bill  is  taken  pro  confesso,  the 
cause  must,  nevertheless,  beset  down  for  hear- 
ing in  term;  but  no  notice  of  the  hearing 
neBd  be  ffiven.  Bose  v.  Woodruff.  4  J.  C.  £ 
547. 

1914.  A  decree  of  Chancery  is  equivalent 
to  a  judgment  at  law,  and  in  the  case  of  ex- 
ecutors and  administrators,  if  it  is  prior  to  a 
judgment  at  law,  it  will  be  first  paid.  Thomp- 
son V.  Browtiy  4  J.  C.  R.  619. 

1915.  Where  there  is  a  general  reservation 
in  a  decree  of  all  questions  not  disposed  of 
by  the  Court,  but  nothing  said  as  to  irdtrest,  it 
may  be  allowed  on  the  final  decree.  Camp- 
heU'y.  Mesier,  6  J.  C.  R.  21. 

lOia  The  tkirty-Jlfth  ride  of  the  Court, 
which  declares,  that  no  process  shall  be  issued, 
or  other  proceeding  had,  on  any  final  decree, 
until  the  same  has  been  enrolled,  does  not,  il 
seem^j  apply  to  decretal  orders  for  the  sate  of 
mortgaged  premises ;  but,  at  any  rate,  if  the 
enrolment,  which  is  matter  of  form,  be  after- 
wards made,  it  will  have  relation  back  to  the 
time  of  the  decree,  and  protect  the  interme- 
diate fiale.     Goeld  v.  Lansing,  6  J.  C.  R.  75. 

1917.  A  decree  entered  by  consent  of  the 
BoBciton  or  counsel  of  the  parties,  cannot  be 
KC  aside,  on  motUnu  unless  there  be  firaud,  or 

Vouh  34 


collusion.     MoneU  v.  Lawrence,  on  appeal,  12 
J.  R.  521. 

1918.  The  party  must  seek  rolief  by  origi- 
nal bill.  Bnd,  .S*.  P.  French  v.  Shutu/eU,  5 
J.  C.  R,  555. 

1919.  All  persons  are  bound  to  take  notioe 
of  decrees  in  Chancery,  as  well  as  of  judg- 
ments at  law.    Ibid, 

1920.  b  seems,  that  if  a  party  is  present  in 
Court,  and  has  knowledge  of  any  order  or 
proceeding  of  the  Court,  and  acts  contrary  to, 
or  in  violation  of  it,  it  is  a  contempt.    IbuL 

•O.  Execution  of  a  decree.   [  ♦868  ] 

1921.  A  purchaser  under  a  decree  of  the 
Court,  at  a  master's  sale,  may  be  compelled  to 
complete  the  purchase ;  and  the  Court,  where 
the  conditions  of  sale  give  no  alternative  to 
the  purchaser,  will  exercise  its  discretion,  un- 
der the  circumstances  of  the  case,  in  coercing 
the  purchaser  by  attachment.  Executors  tf 
Brasher  v.  Van  Corilandt,  2  J.  C.  R.  505. 

1922.  An  appeal  interposed  afler  a  decree 
of  sale  is  essentially  executed,  does  not  super- 
sede the  completion  of  the  purchase.    JbuL 

1923.  If,  after  a  foreclosure  and  sale  of 
mortgaged  premises,  the  mortgagor,  or  any 
person  who  has  come  into  possession  under 
him  pending  the  suit,  refuses  to  deliver  up  the 
possession,  on  demand,  to  the  purchaser, 
under  the  decree,  the  Court,  on  motion  for 
that  purpose,  will  order  the  possession  to  be 
delivered  to  the  purchaser,  though  the  delivery 
of  possession  is  not  made  {mrt  of  the  decree. 
Kershaw  v.  Tliompson,  4  J.  C.  R.  609. 

1924.  And  in  case  of  disobedience  to  such 
order,  an  ir^unction  issues,  on  affidavit  of  ser- 
vice of  the  order,  ifcc. ;  and  on  proof  of  ser- 
vice of  the  in  i unction,  and  a  refusal  of  the 
party  to  comply  with  it,  a  writ  of  assistanet 
issues,  of  course,  to  the  sheriff.    Aid. 

1925.  But  where  the  delivery  of  possession 
is  made  part  of  the  decree,  a  unrit  of  executum 
is  the  proper  remedy  in  case  of  disobedience. 
ML 

P. '  Solicitors  and  Agenls. 

1926.  Where  a  solicHor'  files  a  bill,  in  pro- 
pria persona,  as  plaintiff,  a  notice  served  on 
nis  agent,  as  solicitor  of  the  Court,  is  good 
service.     Champlin  v.  Fonda,  4  J.  C.  R.  ^ 

1927.  Whether  a  solicitor  or  attorney  of 
the  plaintiff  can  purchase  property  of  the  de- 
fendant, at  a  sheriff's  sale, under  an  execution  ? 
quftre.    Howell  v.  Baker,  4  J.  C.  R.  118. 

1928.  The  attorney's  or  solicitor's  lien  for 
costs  does  not  affect  the  equitable  right  of  set- 
off between  the  parties.  It  extends  only  to 
the  clear  balance  resulting  from  the  equity  be- 
tween them.  But  the  lien  will  not  be  suspend- 
ed, or  satisfaction  of  the  judgment  delayed, 
until  an  unliquidated  claim  of  the  opposite 
party  is  ascertained,  and  a  balance  finally 
struck  between  the  parties.  Mohawk  Bank  r. 
Burrows,  6  J.  C.  R.  317. 

1929.  A  bill  by  attorneys  and  solicitors  for 
account  of  moneys  paid  and  services  perform- 
ed by  them,  &c.,  was  dismissed,  the  remedy 
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Xrnng  at  law.    Lmuik  y    WUiard,  6  J.  C.  R. 
842. 

1930.  The  Court  does  not  ordinarily,  and 
of  course,  interfere,  to  compel  the  payment  of 
solicitors*  fees.  In  the  matter  of  Souihwickj  1 
J.C.R.22. 


[•369]    ♦LV.    PRWCIPAL  AXD 

AGEjVT. 

A.  How  far  tht  principal  is  bound  by  the  acta 

of  hia  oganL 
"B,  Of  the  duty  and  responsibility  of  the  agent 

to  his  principal;    and  when  personally 

liable. 
0.  How  an  agent  shall  account  to  his  principal. 

D.  Rights  of  the  agent  in  regard  to  his  pnTun- 

pal. 

E.  Rights  and  liabilities  of  agents  in  regard  to 

third  persons. 

A.  How  far  the  principal  is  bound  by  the  acts 

of  his  agenL 

1931.  A  general  agent  cannot  bind  his  prin- 
cipal personally,  for  a  debt  chargeable  on  the 
land  descended  to  his  principal.  Duke  of 
Cumberland  v.  Codrington,  3  J.  C.  R.  229.  274. 

1932.  Where  an  agent  of  a  merchant  here 
delivers  goods  to  a  merchant  abroad,  for  sale, 
and  the  agent  settles  with  the  merchant  abroad, 
according  to  the  account  stated  by  him,  with 
full  knowledge  of  all  the  facts,  without  any 
fraud  or  imposition,  the  principal  here  is  bound 
by  the  acts  of  his  agent,  and  is  concluded 
from  any  further  claim  against  the  merchant 
abroad.    Murray  v.  Toland,  3  J.  C.  R.  569. 

1933.  The  defendants  being  a  company  in- 
corporated in  the  ciiy  of  JSTew-  York,  for  tlie 
purpose  of  insuring  against  loss  or  damage  by 
fire,  appointed  R.,  their  surveyor  at  Savannak, 
to  survey  and  return  a  description  of  the  prop- 
erty offered  for  insurance,  and  state  the  tenns 
or  probable  rates  of  insurance  to  applicants, 
and  to  receive  from  those  who  were  willing 
to  pay,  premiums,  and  to  transmit  the  same  to 
the  defendants,  who  reserved  to  themselves 
the  right  of  deliberating  and  deciding  on  the 
applications,  and  to  accept  or  reject  them,  in 
their  discretion;  and  their  printed  proposals 
stated,  that  no  insurance  should  be  considered 
as  maile  or  binding,  until  the  premium  was 
paid,  &c. ;  hdd^  that  R.  was  not  the  general 
agent  of  the  defendants  for  effecting  insurance, 
Dor  were  they  bound  by  his  agreement  for  that 
purpose,  or  by  his  receipt  of  the  premium,  so 
as  to  make  them  responsible  for  a  loss  happen- 
ing before  the  premium  was  transmitted  to 
them,  and  before  they  had  considered  of  and 
accepted  the  pro[x>6als,  or  executed  the  (K>licy 
of  insurance.  Perkins  v.  The  Washington  In- 
surance Company^  6  J.  C.  $.  485. 

B.  Duty  and  responsibility  of  the  agent  to  his 

prtncipal ;  and  when  personally  liable. 

1934.  An  agent  or  trustee,  undertaking  a 
•pecial  business,  cannot,  on  the  subject  of  Uiat 
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business  or  trust,  act  for  his  own  benefit,  to 
the  injury  of  his  principal  Parkist  v.  Alexan- 
der, 1  J.  C.  R.  394.  Green  v.  fFinter,  1  J.  C. 
R,26. 

1935.  If  an  agent  undertakes  to  judge 
whether  he  may  or  he  may  •not  • 
innocently  depart  from  the  instnic-  [  *370  ] 
tions  of  his  principal,  he  does  it  at 

his  peril.    Joid. 

1936.  When  one  person  bids  for  another  at 
aucUon,  but  does  not,  at  the  time  the  lot  is 
knocked  down  to  him,  nor  on  the  day  of  sale, 
disclose  to  the  vendor,  or  auctioneer,  the  naine 
of  his  principal,  he  is  personally  responsible, 
as  purchaser.  M^Comb  v.  Wright^  4  J.  C.  R. 
659. 

1937.  A  special  authority  must  be  strictly 
pursued ;  and  a  purchaser  is  presumed  to 
know  such  authority  when  it  is  given  ii\a  pub- 
lic statute,  and  he  purchases  at  his  peril.  i>eft- 
ning  V.  Smiih,  3  J.  C.  R.  332.  344. 

1938.  A  factor  cannot  pledge  the  good$<  of 
his  principal,  though  the  creditor  haa  no  no- 
tice of  his  being  a  factor.  Rodriguez  v.  He/- 
femany  5  J.  C.  R.  417. 

[See  Promissory  JVote^  1974.] 

C.  How  an  agent  shall  account  to  his  principd. 

1939.  Whether  the  principle  that  citizens  or 
subjects  are  to  be  considered  as  fwrties  to  tbe 
laws  of  their  government,  can  be  applied  to  a 
question  arising  between  principal  and  agent ; 
as,  where  a  foreign  mercnant  consigns  goods 
to  his  factor  here  for  sale,  and  the  latter  is  pre- 
vented by  an  embargo  from  remitting  the  pro- 
ceeds to  his  princi|)al  ?  Fanning  v.  Consequa, 
on  appeal,  17  J.  R.  511. 

1940.  A  seems,  that  the  rule  of  tbe  civil 
law,  that  a  ])ower  does  not  expire  until  tbe 
death  of  the  principal,  has  not  been  adopted 
into  the  English  law.  Stimcrmaun  v.  Counng, 
7  J.  C.  R.  275. 

1941.  If  an  agent  compromises  a  debt  due 
to  his  principal,  with  the  knowledge  of  his 
principal,  who  makes  no  objection  at  the  time, 
the  agent  will  be  responsible  to  him  for  no 
more  than  he  has  actually  received;  the 
silence  of  the  principal  amounting  to  a  ratifi- 
cation of  the  act  of  the  agent.  Armstrong  v. 
Gilchrist,  2  J.  C.  424. 

1942.  Where  an  agent  or  attorney  is  author- 
ized to  sell  land  for  his  principal,  and  to  col- 
lect money,  on  a  bond  and  mortgage,  it  is  suf- 
ficient, if  he  keeps  the  money  received  by  Lim 
safely,  and  is  ready  to  pay  it  over  on  demand, 
to  the  party  entitled  to  it  He  is  not  charge- 
able with  interest  on  the  moneys  of  his  princi- 
pal, unless  in  case  of  default,  or  where  be  has 
employed  the  money  for  the  purpose  of  gain 
to  himself.     fnUiams  v.  Storrs,  6  J.  C.  R.  353. 

D.  Rights  of  agents  in  regard  to  their  prinei 

pals. 

1943.  Where  the  several  joint  owners  of  a 
cargo  appointed  one  of  the  part  owners  their 
agent,  to  receive  and  sell  tlie  cargo,  and  dis- 
tribute the  proceeds,  he  is  entitled,  under  such 
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special  Bgencyy  to  a  oommission  or  compensa- 
tion for  his  services,  as  a  &ctor  or  agent,  and 
he  may  retain  the  goods,  or  their  proceeds,  as 
security,  not  merely  lor  his  advances  and  re- 
sponsibilities, in  regard  to  the  par- 
[•371  ]  tic ular  property,  •but  for  the  bal- 
ance of  his  general  account.  Brad- 
fori  V.  Kxmbtdy,  3  J.  C.  R.  431 . 

1944.  G.,  a  supercargo  on  a  trading  voyage, 
who  was  to  receive  from  the  owner  a  commis- 
sion oftwo  and  one  half  per  cent  on  the  proceeds 
of  the  outward,  and  five  per  cent,  on  the  pro- 
r^edd  of  the  homeward  cargo,  as  a  coropensa- 
tioo  for  his  services,  falling  sick  on  the  out- 
ward voyage,  appointed  another  supercargo, 
en^nging  to  pay  him  out  of  his  own  comniis- 
sioti.s,and  G.  having  died  on  tlie  homeward 
voyau^e;  hdd,  that  bis  legal  representatives 
Were  entitled  to  the  full  com|)ensatJon  slipulat- 
o(t)  the  ship  having  performed  her  voyage  suc- 
cessfully, and  the  substitute  of  G.  having  per- 
formed the  duty  of  the  supercargo  faithfully. 
Graif  V.  Murray,  3  J.  C.  R.  J 07. 178. 

11M5.  G.,  being  about  to  pmcecd  on  a  dis- 
tant voyage,  requested  the  defendant  to  pro- 
cure insurance  on  his  life,  in  London^  for  3,000 
pound:;,  which  the  defendant  undertook  to  do, 
and  to  pay  the  premium  for  one  year,  and  a 
policy  was  effected,  by  his  order,  for  that 
imount  The  defendant,  aflerwards,  under 
pretence  that  there  was  some  mistake  in  the 
onier  given  by  him  for  the  policy,  without  the 
knowledge  or  consent  of  G.,  procured  the  policy 
to  be  cancelled,  and  the  premium  returned,  and 
uiotlier  policy  to  be  efiected,  for  450  pounds  on- 
ly- G.  having  died  within  a  year,  the  defend- ' 
ant  was  held  to  be  responsible  to  the  legal  rep- 
resentatives of  A.,  for  the  amount  of  the  ori- 
ginal policy,  8o  cancelled,  deducting  the  pre- 
mium.   Ibid, 

liHG.  Where  an  agent  sufiered  thirty  years 
•fter  bis  agency  had  ceased,  and  sixteen  years 
before  the  death  of  his  principal,  to  elapse, 
widiout  rendering  an  account ;  hdd^  that  the 
la|K3  of  time  was  a  bar  to  the  admission  of  his 
deinaml.    Mooers  v.  irhile,  6  J.  C.  R.  360. 

1947.  Where  gooils  wero  consigned  by  a 
person  abroad  to  a  firm  or  co-|xirtncrship  here, 
which  was  at  the  time  dissolved,  but  that  fact 
unknown  to  tho  consignor,  who  directed  them 
to  be  sent  to  C,  and  one  of  the  firm  received 
tbe  bill  of  lading,  took  possession  of  tlie  goods, 
and  unnaferred  them  to  IL,  under  a  color  of  a 
mle,  in  fiayment  of  his  own  debt ;  hdd,  that  the 
finn  being  dissolved  at  the  time  the  bill  of  lad- 
ing was  signed  and  the  goods  shipped,  they 
never  came  into  the  possession  of  the  con- 
signees named ;  and  that  the  individual  partner 
took  them,  not  as  a  member  or  authorized 
<veot  of  the  firm,  but  as  an  agent  or  trustee  of 
the  consignor;  and  having  oo  power  to  pledge 
or  sell  the  goods  for  the  security  or  payment  of 
hill  own  debt,  the  transfer  to  H.  was  fraudu- 
K  tJi  and  void.    iSlltm«mtati»  v.  Cowing,  7  J.  C. 

£•  Rights  and  tiabjlities  of  agenU  in  regard  to 
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person,  to  be  sold  on  account  of  his  principal, 
may  maintain  an  action  at  law,  in  his  own 
name,  against  such  third  pexBon.  Murray  v. 
IhUtnd,  3  J.  C.  R.  569. 

11M9.  Where  an  agent  has  duly  and  fairly 
accounted  with  his  immediate  and  authorized 
principal,  he  is  not  bound  to  account  over 
again  to  a  person  beneficially  interested,  or 
standing  in  the  relation  of  cestui  que  trust  to 
die  principal.    IMpler  v.  OlcoU,  3  J.  C.  R.  47a 

I 

-•—  [  •872  ] 

•LVI.  PRLYCIPAL  JLYD  SURETY. 

1950.  The  rules  as  to  the  relief  of  a  surety, 
are  the  same  .in  equity  as  in  a  Court  of  law, 
when  the  facts  are  the  same.  King  ▼•  Bald' 
win,  2  J.  C.  R.  554. 

1951.  If  the  creditor,  by  express  agreement 
with  the  principal,  varies  the  terms  of  the  cor 
tract  by  enlarging  the  time  of  performauco, 
without  the  assent  of  the  surety,  the  latter  is 
discharged.    Ibid. 

1952.  Mere  delay  of  the  creditor  to  call  on 
the  principal  debtor  for  payment,  will  not  dis- 
charge the  surety.    Jbid, 

1953.  But,  it  seems,  that  if  afler  being  re- 
quested by  tlie  surety  to  prosecute  and  collect 
the  money  of  the  principal,  the  creditor  re- 
fuses, and  delays  to  sue,  until  the  principal  be- 
comes insolvent,  the  surety  will  he  relieved  in 
equity.    iS^.  C  on  appeal,  17  J.  R.  384. 

1954.  Where  a  surety  has  miule  his  defence 
at  law,  which  is  overruled  as  insufficient,  he 
cannot  afterwards,  on  the  same  facts  only,  ob- 
tain relief  in  equity.    S,  C  2  J.  C.  R.  554. 

1955.  But  if  there  be  a  doubt  whether  a  de- 
fence be  available  at  law,  and  there  is  no  doubt 
of  the  jurisdiction  of  a  Court  of  equity,  and  the 
defendant  at  law  omits  to  make  his  defence 
there,  or  if  he  sets  it  up,  audit  is  overruled,  oa 
the  ground  that  it  cannot  be  made  at  law,  a 
Court  of  equity  may  afford  relief,  notwith- 
standing a~ trial  at  law.  S.  C.  on  appeal,  17  J. 
R.384. 

1956.  Ai^  where  a  defendant  to  a  suit  at  law, 
lieiiig  surety  for  his  co-defendant,  sets  up,  in 
his  defenct',  thai  the  plaintiff,  though  urged  by 
the  surety  to  prosecute  and  collect  the  money 
of  the  principal  debtor,  refused  to  do  so,  and 
delayed  until  the  principal  debtor  became  in- 
solvent, and  that  defence  was  overruled ;  the 
siu-ety  may,  notwithstanding,  seek  relief  in 
Chancery,  on  the  same  groufid  set  up  by  him 
in  bis  defence  at  law.    Aid, 

1957.  Wliere  a  creditor  does  an  act  iniurious 
to  the  sunity,  or  omits  to  do  an  act,  when  re- 
quired by  the  surely,  which  his  duty  enjoins 
him  to  do,  and  the  omission  proves  mjurious 
to  the  surety,  the  latter  is  discharged,  and  may 
set  up  such  conduct  of  the  creditor,  as  a  de- 
fence to  a  suit  at  law  against  the  surety.    Ibid. 

1958.  A  surety,  when  the  debt  becomes 
due,  may  come  into  Chancery  to  compel  the 
creditor  to  sue  for,  and  collect  the  debt  of  the 
principal.  S.  C.  2  J.  C.  R.  554.  and  17  J.  R. 
^.  At  least,  on  indemnifying  the  creditof 
for  the  consequences  of  risk,  delay,  and  ex  • 

Z^.    lfeg^V.frant4J-C.».123. 
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1959.  A  surety,  on  paying  the  debt,  is  enti- 
tled to  stand  in  the  place  of  the  creditor,  and  to 
be  subrogated  to  all  Ills  rights  against  the  prin- 
cipal.   Ilnd, 

1960.  And  he  is  entitled  to  all  the  means, 
and  to  every  remedy,  which  the  creditor  pos- 
sesses, to  enforce  }Miynient  from  the  principal 
debtor.    PncL 

1961.  If,  therefore,  a  creditor  takes  a  mort- 
gage from  the  principal  debtor,  he  does  it  not 

only  for  his  own  security,  but  for 
[  •873 ]     the  indemnity  of  *the  surety;  and 

he  must  do  no  act  by  which  it  may 
be  invalidated,  in  firet  instance,  or  be  subse- 
quently destroyed  or  defeated.    Ibid. 

19G2.  Whether  the  surety  can  compel  the 
creditor  to  resort  first  to  the  principal  debt- 
or, and  exhHUst  his  remedies  against  him, 
before  resorting  to  the  surety?  Quaere. 
Ilnd. 

1963.  A  creditor  in  J^euhJtrsey,  where  all 
the  parties  resided,  took  from  tlie  maker  of  a 
promissory  note,  endorsed  by  the  plaintiff,  a 
Doiid  and  mortgage,  which  was  ample  security 
for  the  debt ;  and,  instead  of  resorting  to  the 
mortg^age  or  tho  principal  debtor,  sued  the 
plaintiff,  who  was  transiently  in  this  state,  on 
the  note,  at  law  ;  this  Court  granted  an  injunc- 
tion to  stay  the  suit  at  law,  until  the  creditor 
bad  pursued  his  remedy  on  the  mortgage  in 
ykW'Jersty.    Ibid. 

1964.  A  creditor,  having  a  particular  fund, 
as  security  for  payment,  may  be  com^ielled  to 
resort  to  that  fun  J,  before  he  pursues  the  debtor 
personally.    Bnd. 

1965.  Where  the  endorser  of  a  note  dis- 
coui:ted  by  the  Utiea  Instarance  Company,  not 
being  an  incorporated  banking  association,  took 
from  the  maker  of  the  note,  a  bond  and  judg- 
ment for  his  indemnity  and  security,  and  with- 
out any  fraudulent  intent  to  evade  the  act  to 
restrain  unincorporated  banking  associations, 
(2  N.  R.  L.  235.  soss.  36.  c.  71.)  the  bond  and 
judgment  were  deemed  valid ;  and  the  Court 
refused,  at  the  instance  of  a  purchaser  under  a 
subsequent  judgment,  to  interfere,  to  prevent 
the  endorser  from  obtaining  payment  of  the 
judgment  to  him,  he  having  been  sued  as  en- 
dorser, and  a  judgment  recovered  against  him. 
Par*er  v.  Rochester,  4  J.  C.  It  329. 

1966.  A  surety  cannot  sue  tho  principal 
debtor  for  bis  indemnity  or  discharge,  before 
the  debt  is  due.  Campbell  v.  Macomb,  4  J.  C. 
R.  534.  538. 

1967.  As,  where  a  mortgagee,  holding  a 
mortgage  as  a  trustee  for  others,  was  also  a 
guarantee  or  surety  for  the  debt,  and  the  mort- 
gaged premises  were  in  a  state  of  ruin  and  de- 
cay, and  the  security,  therefore,  rendered  pre- 
carious; held,  that  he  could  not  file  a  bill  fur 
the  sale  of  the  proy>erty,  the  debt  not  being  due, 
nor  the  mortgagor  in  default.    Ibid. 

1968.  When  bail  become  fixed  at  law  with 
the  payment  of  the  debt,  their  character  as  bail 
ceases;  and  after  judgment  and  execution 
against  tbem,  there  is  an  end  of  the  relation  of 
the  principal  and  surety.  Bay  v.  Tailmadgej 
5  J.  C.  R.  305. 

1969.  And  the  bail  or  sureties,  in  such  case, 
eaDiMH  claim  any  advantage  agaLoat  a  creditor, 
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on  the  ground  of  want  of  due  diligence  in  pros- 
ecuting the  principal  debtor.    i6u/L 


LVII.  PRamSSORT  XOTE. 

1970.  The  holder  of  a  promissory  note  is 
entitled  to  the  benefit  of  a  collateral  security 
given  by  the  maker  to  the  endorser,  for  bis  in- 
demnity. Phillips  V.  Thompson,  2  J.  C.  R. 
418. 

♦1971.  R.,  a  maker  of  a  nromis-  [  •374  ] 
sory  note,  gaveajudgmentoond  to 
the  endorser,  to  indemnify  him  against  his 
endorsement.  The  note  was  protested  for  non- 
payment, but  due  notice  was  not  given  to 
the  endorser,  who  aflerwards  assigned  the 
judgment  to  the  holder  of  the  note,  in  consid- 
eration of  being  released  from  all  responsibility 
on  his  endorsement :  hdd,  that  the  assignment 
was  a  waiver  of  want  of  due  notice,  and  tanta- 
mount to  a  promise  to  pay.    Pnd. 

1972.  A  subsequent  mortgage  or  judgment 
creditor,  in  such  a  case,  has  no  equity  to  allege 
against  such  a  waiver  of  want  of  notice,  in  or- 
der to  avoid  the  judgment  so  ^iven  for  the  in- 
demnity of  the  endorser.    Bnd. 

1973.  An  endorser  is  entitled  to  due  notice 
of  non-payment  from  the  holder  of  the  note, 
though  he  may  be  informed  otherwise  of  the 
fact.    Ibid. 

1974.  A  person  receiving  negotiable  paper, 
in  the  usual  course  of  trade,  for  a  fair  and  iral- 
uable  consideration,  from  an  agent  or  ftctor, 
having  no  authority  to  transfer  tbem,  but  with- 
out knowledge  of'^  that  fact,  or  notice  of  the 
fraud,  may  hold  them  against  the  true  owner. 
Bay  V.  CoddingUm,  5  J.  C.  R.  54.  S.  P.  on  ap- 
peal, S.  C.  20  J.  R.  637. 

1975.  But  where  R.,  an  agent  of  B.,  having 
received  negotiable  notes  to  be  remitted  to  B., 
delivered  tii^m  to  C.  as  security  against  respon- 
sibilities as  endorser  of  certain  notea  of  R.,  who 
had  then  8top))ed  payment,  and  become  insol- 
vent, but  on  whicli  notes  C.  had  not  become 
chargeable :  hdd,  that  though  C.  had  no  knowl- 
edge that  the  notes  so  deposited  with  him  be- 
longed to  B.,  but  believed  tliat  R«  was  the  true 
owner  of  them ;  yet  he  was  not  entitled  to  bold 
them  against  the  true  owner,  as  he  did  not  re- 
ceive them  in  the  rejpilar  course  of  trade,  or  In 
payment  of  an  existing  debt  Rid.  S.  P.  on 
ap[)eal,  S.  C.  20  J.  R.  C.  637. 


LVIIL  quo  WARR3MT0. 

1976.  A  writ  of  quo  toarronlo,  at  common 
law,  was  a  criminal  proceeding.  A.  G.  v.  Ut> 
ca  Insxtrance  Company,  2  J.  C.  K.  371. 377. 

1977.  So,  also,  is  an  information  in  the  na- 
ture of  a  guo  warranto  under  the  statute. 
Ibid. 

1978.  Ani*  Chancery  has  no  jurisdiction  to 
support  info^-mations  filed  by  the  attorney  cen- 
eral,  for  injunctions,  to  reMtrain  persons  from 
usurping  r  fiaocbis  or  violating  a  statute. 
Bnd. 
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[•375]    •LIX.   RECEIVER. 

1079.  The  appointing  of  a  receiver  rests  in 
ilie  sound  discretion  of  the  Court,  Verplank 
V.  Caina^  IJ.  C.  R.  57. 

ll'dO.  Where  a  tniKtt^  was  restrained  by  in- 
junction from  interfering  with  the  trust  estate, 
aiid  a  receiver  appointed ;  and  it  became 
litressary  to  bring  suits  at  law  to  recover  pos- 
fie^ioii  of  lands,  and  to  collect  moneys  be- 
i<>ii?ing  to  the  trust  estate,  the  Court,  on  ap- 
|HirauoD  of  the  cestui  que  trusty  ordered  the 
rf reiver  to  bring  the  suits  in  the  name  of  the 
trustee,  on  giving  security  to  indemnify  the 
tntstee;  and  that  the  receiver  should  hold 
(MKL'^cssion  of  the  lands  recovered  and  moneys 
recriTed  by  him,  subject  to  the  further  order 
of  liie  Court     Grfen  v.  Winter,  }  J.  C.  R.  60. 

11^1.  Where  a  bill  charges  an  executor  or 
tmttee  with  abusing  his  trust,  &c.,  an  injunc- 
tion wUl  not  be  awu^ed  in  the  first  instance, 
Ihu  a  receiver  may  be  appointed.  Boyd  v. 
Mum^,  3  J.  C.  R,  48. 


LX.  RELEASE. 

1082.  Where  two  or  more  persons  are  bound 
jointly  and  severally,  in  one  bond  or  obliga- 
tioDf  though  a  release  of  one  obligor  entirely 
disicharges  the  rest  at  law,  it  does  not  do  so 
strictly  ill  equity ;  for  equitv  will  not  extend 
Uie  operation  of  the  release  beyond  the  clear 
ioteotion  of  the  parties,  and  the  justice  of  the 
f^ ;  but  will  construe  it  to  relate  to  the  par- 
ticular matter  intended  to  be  released.  Kirby 
T.  Tbjtor,  6  J.  C.  R,  242. 

[See  Guardian  and  Ward] 


LXL    SCIRE  FACIAS. 

1983w  Writs  of  sdre  fadas,  directed  to  a 
p^o  convieted  of  felony,  and  sentenced  to 
ini|>ri9onment  for  life  in  the  state  prison,  to 
revive  a  judgment  against  him,  and  nihU  re- 
turned thereon,  can  have  no  legal  operation 
or  effect  whatever;  for  such  convict  being 
regarded  bs  doiliJter  nwrtuus,  the  writ  ought  to 
be  directed  to  his  legal  representatives,  or  the 
ferrt-toiante.  Troup  v.  Wood,  4  J.  C.  R.  228. 
SuCMDeaUu 


[•376T    •LXn.  SET-OFF. 

1984.  Judgments^  not  only  in  the  same 
Court,  but  in  diflferent  Courts,  may  be  set  off 
sfrainst  each  other ;  and  the  power  of  Courts 
<n  law  in  allowing  such  eet-off,  does  not  de- 
pend upon  statute,  but  on  the  genera]  juris- 
^iictioo  of  the  Court  over  its  suitors.  Simpson 
▼.flart,lJ.C.  R,91. 

1965.  Where   A.   recovered  a   judgment 


against  B.  and  C.  for  an  assault  and  battery, 
and  B.  recovered  a  judgment  against  A.  for  an 
assault  and  battery ;  keldj  (B.  being  insolvent, 
and  C.  much  embarrassed,)  that  A.  was  en- 
titled to  have  the  judgment  recovered  by  him 
against  B.  and  C.  set  off  against,  the  judgment 
recovered  against  him  by  B. ;  and  that  the 
Court  of  law  having  refused  to  allow  the  set- 
off, on  motion  for  that  purpose,  A.  might  sus- 
tain a  bill  in  Chancery  to  compel  the  set-off  to 
be  made ;  especially  where  new  facts  were 
disclosed,  not  presented  to  the  Court  of  law. 
S;.  C.  on  appeal,  14  J.  R.  63.  Contra,  S.  C. 
IJ.  C.  R.  91. 

198C.  A  Court  of  law  allows  a  set-off  ex 
gratia,  but  a  party  is  entitled  in  equity  to  a 
set-off,  as  a  matter  of  right  &  C.  14  J.  R« 
63. 

1987.  It  is  not  necessary  that  the  judg- 
ments should  be  in  the  same  right ;  it  is  suffi- 
cient, tliat  the  judgment  prayed  to  be  set  off, 
may  be  enforced  at  law  against  the  party  who 
has  recovered  a  judgment,  which  may  be 
diminished  or  satisfied  by  the  set-off,  as  in  the 
above  case;  for  the  whole  amount  of  A.'s 
iudgment  might  be  collected  of  B.,  who  could 
nave  no  right  of  contribution  ^it  being  an  ac- 
tion of  trespass)  against  C.    IbuL 

1988.  A  set-off  is  not  allowed,  where  the 
demand  is  for  uncertain  damages,  arising  from 
a  breach  of  covenant.  Duncan  v.  Lyon,  3  J. 
C.  R.  351. 

1989.  Therefore,  on  a  bill  for  discovery  and 
account,  and  payment  of  arrears  of  rent, 
the  defendant  is  not  entitled  to  be  allowed,  by 
way  of  damages,  for  breach  of  a  covenant  to 
allow  him  sufiicient  common  of  pasture  and 
estovers.  Livingston  v.  Livingston,  4  J.  C 
R.287. 

1990.  Chancery  follows  the  rules  of  the 
Courts  of  law,  as  to  allowing  a  set-off.  Dtm* 
can  V.  Lyon,  3  J.  C.  R.  351. 

1991.  There  must  be  mutual  debts  to  au- 
thorize a  set-off.    Ibid. 

1992.  Mutual  debts  are  such  as  are  due  to 
and  from  the  same  persons,  in  the  same  i^- 
pacity.  Murray  v.  Toland,  3  J.  C.  R.  5G9. 
57a    5.  P.  Dede  v.  Cooke,  4  J.  C.  R.  11. 

1993.  A  debt  arising  on  a  contract  made 
with  an  executor,  cannot  be  set  off  against  a 
debt  due  from  the  testator.  Dale  v.  Cooke, 
4  J.  C.R.11. 

1994.  Matters  of  tort,  sounding  in  unliqui- 
dated damages,  cannot  be  set  off.    Ibid. 

1995.  Joint  and  separate  debts  cannot  be 
set  off  against  each  other.    Ibid 

1996.  The  lien  of  the  attorney  or  solicitor 
extends  only  to   the  clear  balance  resulting 
from  the  equity  between  the  par- 
ties,  and    does    not    ^affect   the    [  *8T7  ] 
right    of  set-off  between    them. 
Mohawk  Bank  v.  Burrotos,  6  J.  C.  R.  317. 


LXIII.   SHERIFFS. 

I      See  XXIII.  ExECUTioir. 
'  189 


377 


CHANCERY-— £7;i>«  and  ^'p  Oumers.--SialuUs. 


S78 


LXIV.  SHIPS  AN'D  SHIP  OffJ^ERS. 

A.  Owners  of  ships. 

B.  Ckarier  party  andfretghi, 

C.  m^uthority  ami  dvty  of  master. 

A.  Owners  of  ships. 

1997.  Though  the  p.art  owners  of  a  ship 
are,  generally  speaking,  tenants  in  common. 
Dot  partners  or  joint  tenants,  yet  there  may  be 
a  special  partnership  between  them,  in  tlie 
ship  as  well  as  in  the  cargo,  in  regard  to  a  par- 
ticular voyage  and  adventure,  and  the  pro- 
ceeds arising  from  the  sale  of  the  ship  and 
cargo,  and  the  profits  of  the  adventure.  Muvp- 
ford  V.  McoU,  on  appeal,  20  J.  R.  (ill.  Contra, 

&  C  4  J.  C.  R.  502.  as  to  the  principle,  that  a 
ship  stands  on  the  nice  distinction  of  tenancy 
tn  common,  biJ  down  by  the  chancellor,  on 
the  authorit|  of  Lord  Eldon,  (2  Ves.  and 
Btamesy  2^  !i  Rose,76,)  broadly,  without  any 
exception  or  iriodification. 

1998.  Aud  where,  in  such  case,  one  of  two 
owners  of  a  ship  and  cargo  receives,  or  gets 
into  his  possession,  the  whole  proceeds,  he 
has  a  riffht  to  retain  them,  until  he  is  paid  or 
indemnified  for  what  he  has  advanced  or 
paid,  more  than  bis  share,  for  outfits,  repairs 
or  expenses  of  the  ship,  for  that  particular 
vovage  or  adventure ;  but  not  for  any  genera] 
ihauiDoe  of  account  arising  from  former  and 
distinct  voyages  or  adventures,  in  which  they 
have  been  concerned,  together,  in  the  same, 
or  other  ships  or  vessels,  there  being  no  gen- 
eral partnership  between  them,  and  each  ad- 

^  venture  creating  a  special  partnership  by  it- 
self, which  termuiated  with  the  particular 
adventure.    S.  C.  20  J.  R.  611.    Contra^  S.  C. 

*4J.  C.  R.  522. 

B.  Charter  party  and  freight. 

1999.  \Vhen  a  ship  puts  into  an  interme- 
diate port,  in  distress,  and  is  condeitmed  as 
unseaworthy,  and  it  becomes  necessary  to 
hire  another  ship  to  transport  the  cargo  saved 
to  its  destined  port,  the  cargo,  on  its  arrival,  is 
chargeable  with  the  increase  of  fineight  arising 
from  the  charter  of  the  new  ship,  that  is  to 

say,  the  extra  freight  beyond  what 
[  *378  ]    the  *fiieight  would  have  been  un- 
der the  original  charter  party,  if 
the  necessity  of  hiring  another  ship  bad  not 
intervened.    Sewie  v.  ScweU,  4  J.  C.  R.  218. 

2000.  The  owner  of  the  goods  is  not  an- 
swerable both  for  the  old  and  new  freight. 
Ibid. 

2001.  To  ascertain  the  extra  freight,  the 
proper  rule  seems  to  be,  to  determine  the  dif- 
ference between  the  amount  of  the  freight 
under  the  original  charter  partv,  and  the  rata- 
ble freight  for  the  goods  saved  to  the  port  of 
necessity,  added  to  the  freight  of  the  ^ew  ship 
hired  to  carry  on  the  goods.    Ibid.  * 

2002.  The  extra  freight  for  the  renewed 
voyage  is,  in  such  case,  a  lien  on  the  cargo. 
HbuL 

2003.  Owners  of  fireight  and  cargo  are  part- 


ners or  joint-tenants.    ATcoO  v.  Mumford,  4 
J.  C.R.522. 


C.  Auihoriiy  and  duty  of  master, 

2004.  It  is  the  duty  of  a  roaster,  when  his 
vessel  is  disabled  in  the  course  of  the  voyage, 
to  hire  or  procure  another  ship,  if  he  can,  to 
take  on  the  cargo  to  its  destined  port  ScarU 
V.  Scwell,  4  J.,  C.  R.  218. 

2005.  The  master,  (n  such  case,  becomes 
of  necessity  the  agent  of  the  owner  of  the 
cargo ;  and  his  acts  in  relation  thereto  ate 
binding  on  him.    Ibid. 

2006.  The  master  has  oo  right,  in  such 
case,  to  sell  the  cargo  at  the  port^of  necessity, 
and  there  put  an  end  to  the  voyage,  if  another 
vessel  can  be  found  or  hired  to  carry  on  the 
cargo.    Ibid* 


LXV.  STATUTES. 

2007.  Though  the  legislature  has  powfr  to 
take  private  propertv  for  useful  and  necefisaiy 
piriilic  purposes,  it  is  bound  to  provide  a  fair 
compensation  to  the  individual  whose  proper- 
tv is  taken ;  and  until  a  just  indemnity  is  af- 
forded to  the  paity,  the  power  cannot  be  legei- 
ly  exercised.  Gardner  v.  TrusUet  of  Mew- 
burgh,  2  J.  C.  R.  162. 

$S)08.  An  act  of  the  legislature  authorised 
the  trustees  of  a  villase  to  supply  it  wiih 
water,  by  means  of  conduits,  and  fer  that  pur- 
pose, to  enter  on  the  lands  of  other  person^ 
to  make  reservoirs,  and  lay  conduits,  &.C.,  and 
provided  compensation  for  the  owners  of  the 
land,  and  the  owner  of  the  land  on  which  the 
spring  or  source  of  water  was  situated,  but 
made  no  provision  for  indemnifi'ing  the 
owners  of  lands  through  which  the  strram 
flowed,  and  had  run  from  such  spring,  from 
time  immemorial,  for  the  injury  they  must 
suffer  by  the  course  of  the  water  being  divert- 
ed from  their  lands ;  the  Court  granted  an  in- 
junction to  prevent  any  proceeding  to  divert  the 
stream,  until  such  provision  *was 
made  for  a  just  compensation  to  [*379] 
the  persons  who  might  be  injured 
by  diverting  the  water.    Ibid. 

2009.  .The  act  of  the  11th  AprO,  1808,  for 
the  relief  of  James  Kain  and  Stephen  Rfo,  ex- 
ecutors of  David  Rea,  deceasea,  late  sheriff 
of  Ulster,  did  not  authorize  them  to  sell  prop- 
erty under  an  execution,  the  execution  of 
which  had  not  been  commenced  hy  the  de- 
ceased sheriff.  Mason v.Sudam^^  J.  C.  R.17^ 

2010.  And  the  amount  of  a  judgment  and 
execution,  with  tlie  sheriff^  feea^  Ming  ten- 
dered by  a  master  on  the  sale  of  the  land  un- 
der a  decree  in  &vor  of  a  subsequent  mort- 
gage, and  refused  ;  held,  that  a  sale,  afterward^ 
under  the  judgment  and  execution,  hy  the 
agent  of  the  executors  of  B^  was  wrongful 
and  void.    Ibid. 

2011.  Under  the  act  for  dndmng  swampt 
and  bog  meadows  in  the  counties  of  Orange 
and  Dutchess,  passed  April  9lh^  1804,  sess.  zf. 
c.  91.  the  inspectors  appointed  by  the  Comt 
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of  Common  Pleas,  for  draining  the  great 
fwamp  or  bog  meadow  near  ^ewimrgh^  must 
sirictiy  observe  the  precise  limits  prescribed 
by  the  act ;  and  can  only  continue  the  main 
ditcli,  dug  for  that  purpose  at  the  north  end  of 
the  great  pond,  through  lands  adjoining  the 
swamp ;  tney  have  no  authority  to  dig  down 
the  outlet  at  the  90fuJlh-tast  end  of  the  })ond, 
and  ttierebv  injure  or  destroy  valuable  mi  Us, 
&o^  erected  at  the  outlet  on  land  not  adjoining 
the  great  swamp ;  or  to  break  up  ancient  and 
U54>riil  streams  of  water,  draining  natural  reser- 
voirs which  feed  tbem.  Belknap  v.  Belknap, 
2J.C.  R,4<33. 

'^1^  And  if  they  exceed  their  powers  in 
this  respect,  a  perpetual  injunction  to  restrain 
ail  proceedings,  &o^  and  quieting  the  plainti& 
in  their  enjoyment  of  the  water  at  the  outlet, 
&c^  will  be  granted.    Ibid, 

2013.  The  several  acts  of  the  legislature  of 
thn  state,  granting  and  securing  to  R.  It  lAv^ 
ins:%tofnj  Robert  PuUotIj  and  their  assigns,  the 
sole  and  exclusive  right  of  using  and  navigat- 
in:;  lioats  or  vessels  propelled  by  Heam  or  nre, 
iu  the  waters  of  tliis  state,  for  a  certain  num- 
(jer  of  years,  are  constitutional  and  valid  acts. 
Oxdm  V.  Gibbons,  4  J.  C.  R.  150.  S.  C.  on 
8(>pt^l,  17  J.  R.  483.  See  SteamrBoaU^  Sfc. 
[lU  see  9  JVkeat.  Rep,  1.] 

2014.  Admitting  that  the  Ulica  Insurance 
Company  have  no  banking  powers,  and  that 
notes  and  securities  for  the  payment  of  money 
to  them,  as  a  bcmking  association,  are  void  by 
the  act,  fleas.  36.  c  71.  yet  a  bond  and  judg- 
ment confessed  thereon,  by  the  maker  of  a 
note  discounted  by  the  company,  for  the  in- 
demnity and  security  of  the  endorser,  without 
any  fraudulent  intent  to  evade  the  act,  are 
valid.    Parker  v.  Rochester,  4  J.  C.  R.  329. 

2015.  According  to  the  true  construction  of 
the  ad  to  amend  the  act,  entitled  an  act  to  tncor- 
P*>rate  ike  Ulster  euid  Orange  Brandi  Thumpike 
Company,  sess.  40.  c  213.  the  owners  of  lands 
assessed  under  the  act  are  entitled  to  make 
the  road  throii|^  their  own  lands  under  the 
inspection  of  the  company,  "by  the  first  of 
Au^H,  next  aflcr  the  assessment  is  made  and 
comideted."  Couch  v.  Ulster  and  Orange 
BrwMh  Turnpike  Company,  4  J.  C.  R.  2& 

2016.  The  word  **  may,"  in  a  statute,  means 
nust  and  shall,  in  those  cases  only  where  the 

I  public  are  interested,  and  the  pub- 
^     tc  or  third  ^persons  have  a  claim, 
de  jure,  to  have  the  power  exer- 
ci*?d.    a:  if  C.  Turnpike  Company  v.  MUUr, 
5J.C.R.101.  ^  *i'    3 

2017.  But  the  words  *' shall  or  may,"  in  a 
private  act,  leave  it  optional  with  the  trustees, 
or  |M»r8oi»,  who  are  to  act,    Ihid. 

2018. 2Phe  act  to  prevent  abuse,  in  the  prac- 
tice of  the  law,  passed  April  21st,  1816,  sess. 
4I.c2.tO.  is  not  to  be  extended  by  construe- 
tiw.    Swtng  V.  JBrinA»*o/,  5  J.  a  R.  329. 

2019.  Judgments  entered  up  by  confession 
or  warrant  of  attorney,  without  the  spectfiea- 
twi  of  the  particulars  of  the  debt,  required  by 
ui«  act,  sess.  41.  c.  259.  are  good  as  against  the 
^tor  himself;  and  are  fraudulent  only  as 
^^'^^  bona  jide  creditors,  and  bona  JuU  pur- 


chasers,  in  the  usual  and  popular  sense  of  the 
term  purchaser,  as  distinguished  from  creditor. 
Ibid. 

2020.  The  commissioners  under  the  net  rek^ 
live  to  draining  the  droumed  lands  in  Orange 
county,  (Sess.  30.  c.  25.)  had  no  right  to  use  the 
lands  of  a  party,  or  to  remove  or  destroy  his 
property,  without  a  valid  or  legal  contract 
with  him  for  that  purpose,  or  until  comi>ensa- 
tion  has  been  made  to  him,  according  to  the 
act.    PhUlips  V.  IVwmpson,  1  J.  C.  R.  131. 

• 

[See  Bemking.  Civil  Death,  Corporation, 
Surrogates,  Steam-Boats,  fyc,  Deoior  and 
Creditor,  D.  Dud,  Frauds,  B.  Habeas 
Corpus,  Husband  and  Wife,  F.  Injunction,  I. 
lAmiiaiion,    Jstuisanccl 


LXVI.    STE.1M-B0ATS,  JiJ^D  J^ORTH 
RIVER  STIL^M'BOAT  COMPA.YY. 

2021.  Chancery  will  grant  an  injunction  to 
restrain  citizens  of  another  state  li-om  navi- 
gating the  waters  of  this  state  by  vessels  or 
bf^ats  propelled  by  steam,  without  the  consent 
of  R,  R,  lAcvngston  and  Robert  FuUony  or 
their  assigns,  to  whom  the  exclusive  right  of 
navigating  with  steam-boats  is  given  and  secur- 
ed by  several  acts  of  the  legislature,  although 
the  vessels  from  other  states  may  have  been 
enrolled  and  licensed,  under  the  laws  of  the 
United  States,  as  coasting  vessels.  Ogden  v. 
Gibbons,  4  J.  C.  R.  150.  5*.  C.  on  ajii)eal,  17 
J.  R.  488.  S.  P,  The  Mrth  River  SUam- 
Boat  Company  v.  Hoffman,  5  J.  C.  R.  300* 
[But  see  9  Wheal.  Rep.  1.] 

2022.  The  nmnmg  or  employing  of  stccan' 
boats  over  the  waters  of  this  state,  for  the  trans- 
portation of  passen^rs,  between  the  city  of 
^ew-York  and  Emabeihtoxcn  Point,  in  the 
state  of  MW'Jersey,  directly  or  circuitously, 
by  one  or  more  steam-boats,  and  shifliug  the 
passengers  from  one  boat  to  another,  at  any 
intermediate  point  between  those  two  places, 
without  the  consent  of  the  person  to  whom 
R,  R.  lAvingston  and  Robert  FuUon  had  as- 
signed the  exclusive  right  of  navigating  with 
steam-boats  between  those  two  places,  is  a  vio- 
lation of  the  right  of  such  assignees ;  and  an 
injunction  to  restrain  the  party,  &c.  was  ac- 
cordingly granted,  (k^den  v.  Gibbons,  4  J.  C» 
R.174. 

.  «202a  Where  the  plaintifT,  as  as-  [  *3S1  ] 
signee,  having  an  exclusive  right  to 
navigate  with  steam-boats  the  waters  of  the 
Bay  of  New-York^ and  that  part  of  the  Hudson 
River  south  of  the  State  Prison,  granted  to  the 
defendant  the  exclusive  right  of  navigating 
with  steam-boids  between  the  city  of  Aeuv 
York,  and  tlie  ^arantine  Grouud  or  Staten 
Island,  &c.;  and  it  was  provided  in  the  grant 
or  assignment,  that  if  the  state  or  legislature  of 
Mw'Jersey  should,  at  any  time  thereafter,  ob- 
struct or  prevent  the  plaintiff  from  navigating 
with  steam-boats  the  waters  of  that  state,  that» 
thenceforth  the  grant  should  cease  and  be  void ; 
heldj  that  thouni  the  casus  foederis  may  hav« 
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occurred,  yet  this  Court  would  not  interfere  to 
restrain  the  defendant  from  continuing  to  exer- 
cise his  right  under  the  grant  to  him,  until  the 
plaintiff  had  established  the  fact  at  law,  and 
his  right  to  resume  the  grant  lAvingsUm  v. 
Tompkins,  4  J.  C.  R.  415. 

2024.  The  association  of  stockholders  of 
the  JS/orth  River  SUam-Boat  Company  is  not  a 
copartnerahip,  but  the  parties  are  tenants  in 
oonimou  of  the  property  and  franchises  of  the 
company. .  lAvingston  v.  Lynch,  4  J.  C.  R. 
573. 

2025.  The  rtsolidions  passed  by  the  unani- 
mous votes  of  the  stockholders,  on  the  ISth 
and  14th  of  April,  1817,  and  subscribed  by  all 
of  them,  are  the  fvndamental  articles,  or  con- 
stitution of  the  company,  by  which  the  former 
articles  of  agreement,  of  the  2()th  of  July,  1814, 
were  abrogated ;  and  the  company  being  only  a 
private  association  of  individuals,  these  arti- 
cles cannot  be  altered  or  revoked,  but  by  a  like 
unanimous  consent  of  the  stockholders.  Ibid. 
Therefore,  certain  resolutions  passed  the  5th 
oiMay,  1819,  not  having  been  consented  to  by 
all  the  stockholders,  and  being  repugnant  to 
the  fundanjental  articles  of  the  association,  are 
null  and  void.    Ibid, 

2026.  The  maaUrs  of  the  MhtUt,  or  Hudson 
Biver  steam-boats,  in  whose  name  contracts 
have  been  made  with  the  postmaster  ^eneraly 
for  carrying  the  mail  between  the  cities  of 
A*eio-  York  and  JUbany,  are  not  entitled  to  take 
the  profits  of  the  contract  to  their  own  use  and 
benefit,  without  the  consent  of  the  owners  of 
the  boats ;  nor  is  the  contract  to  be  considered 
as  made  with  the  masters  personally  ;  for  they 
are  mere  agents  or  servants  of  the  owners, 
liable  to  be  discharged  fi'om  their  employment ; 
and  the  owners  have  a  right,  at  any  time,  to 
demand  from  them  an  assignment  of  the  mail 
contract,  and  take  the  pronts  thereof,  without 
making  them  any  compensation  for  it,  further 
than  they  may  have  expressly  engaged  to  do, 
by  the  terms  of  their  appointment  or  contract. 
Koorback  v.  The  Mtrth  River  SteamrBoat 
Company,  6  J.  C.  R.  469. 

wXI,  It  is  not  competent  to  the  masters  of 
these  boats,  to  object  to  the  legality  of  an  assign- 
ment of  the  mail  contract  ify  them  to  the  own- 
ers ;  nor,  after  having  consented  and  continued 
to  receive  an  additional  salary  for  their  ser- 
vices, in  lieu  of  all  fees  and  perquisites  for 
carrying  the  mail  or  commissions  for  collecting 
the  tax  on  steam-boats,  can  the^,  afterwards, 
claim  any  share  of  those  perquisites  or  com- 
missH)ns.    IHd, 

Su  Statutes  pi.  2013. 


[•882]    •LXVII.  SUBSTITUnOM 

2028.  If  a  creditor  has  a  lien  on  two  difter- 
ent  parcels  of  land,  and  another  creditor  has 
a  subsequent  lien  on  one  only  of  the  parcels, 
and  the  prior  creditor  elects  to  have  his  whole 
demand  out  of  the  parcel  of  land  on  which 
tbe  Bubaequent  creditor  takes  his  lien,  the  lat- 
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ter  is  entitled,  by  way  of  substitution,  to  have 
the  prior  lien  assigned  to  him  for  bis  benefit 
Cheesebrough  v.  Millard,  IJ.  C.  R.  409. 

2029.  So,  if  a  bond  creditor  exacts  the 
whole  of  the  debt  from  one  of  the  sureties, 
that  surety  is  entitled  to  be  substituted  in  his 
place,  and  to  a  cession  of  his  rights  and  secu- 
rities, as  if  he.  were  a  purchaser,  either  against 
the  principal  debtor,  or  his  co-suretiea.     Ibid. 

2030.  And  if  the  prior  creditor  has  put  it 
out  of  his  power  to  make  a  cession,  he  will  be 
excluded  from  so  much  of  his  demand,  as  \be 
surety,  or  subsequent  creditor,  might  have  ob- 
tained,if  the  cefsion  could  have  been  made.  Ibid. 

2031.  But  if  tlie  prior  creditor  who  has  dis- 
abled himself  from  making  the  substitutioii, 
has  acted  with  good  fiiitb,  and  without  knowl- 
edge  of  the  rights  of  the  other  creditor,  he  is 
not  to  be  injured  by.  his  inability  to  make  the 
cession^  for  the  doctrine  of  substitution  is 
founded  on  pure  equity.    Ibid. 

2032.  A  surety,  on  paying  the  debt,  is  enti- 
tled to  stand  in  the  place  of  the  creditor,,  and 
to  be  subrogated  to  all  his  rights  against  the 
principal.  King  v.  Baldunn,  2  J.  C.  R.  55i 
5.  P.  Hayes  v.Ward,  4  J.  C.  R.  123* 

iSee  ContributUm, 


LXVIII.  SURROGATES, 

2033.  A  surrogate  has  concurrent  jurisdic- 
tion with  Chancery  to  compel  administraion 
to  account  and  make  distribution  of  the  estate. 
Seymour  v.  Seymour,  4  J.  C.  R.  409. 

2034.  Where  administrators  have  be«o 
brought  before  the  surrogate,  who  granted 
the  letters  of  adrninistratlon,  for  an  accouut 
and  distributk>n  of  the  intestate'*  personal 
estate.  Chancery  will  not,  without  some  spe- 
cial and  satisfactory  reason,  interfere  with  the 
proceedings  of  the  surrogate,  by  granting  an 
injunction,  and  sustaining  a  bill  for  general  re- 
lief.   Ibid. 

2035.  A  bill  of  discovery,  in  aid  of  a  cause 
before  the  surrogate,  must  charge  certain  facts, 
within  the  knowled^  of  the  defondant,  the 
disclosure  of  which  is  material  and  necesnnr 
to  the  party's  defence  in  that  Court,  and  diat  lie 
has  no  means  of  showing  the  facts,  without 
such  discovery.    Ibid. 

2036.  The  surrogate  of  the  city  and  county 
of  J^ew-York  has  no  •autliority  lo 

grant  letters  of  administration,  toith    [  *383  ] 
Uie  wiU  annexed,  of  a  person  dying 
out  of  the  state,  not  being  an  inhabitant  of  tbe 
state.    Goodrich  v.  Pendleton,  4  J.  C.  R.  549. 

2037.  The  powers  of  the  murrogat^of  A'«^ 
York,  though  they  may  exceed  tliose  of  the 
county  surrogates,  who  have  no  power  to  grsai 
letters  of  adminbtration  of  the  goods  of  persons 
dying  intestate  out  of  the  state,  not  being  in- 
habitants of  the  state,  are  limited,  in  this  re- 
spect, by  the  acts,  (Sess.  36.  c  79.  s.  17.,  Sea. 
38.  c.  159.)  to  the  case  of  a  non-resident  oj 
the  state,  dying  iaktestate,  and  leamnggoods  a»d 
chattels  intht  city  of  J^euhYork.    IbwL 
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LXIX-  TEJ^ANT  IV  COMMOM 

20^8.  Admitting  that  one  tenant  in  common 
mny,  in  a  particular  case,  purchase  in  an  out- 
Ftamling  title,  for  his  own  benefit ;  yet,  where 
t^'o  devisees  are  in  possession  of  land,  under 
an  imperfect  title  derived  from  their  common 
ance^or,  one  of  them  cannot  buy  up  an  out- 
Ftanding  or  adverse  title,  to  disseise  or  expel 
lii5  co-tenant ;  but  such  purchase  will  enure  to 
thpir  common  benefit,  subject  to  an  equal  con- 
tribution to  the  expense.     Van  Home  v.  FondOf 

See  Skipg  and  S%fp  Oteners,  A. 


LXX.  TEJ^JINT  BY  THE  CURTESY. 

2039.  Where  a  testator  devises  his  real  estate 
to  bis  daughter,  and  empowers  and  directs  his 
executors  to  sell  the  real  estate,  and  the  daugh- 
ter marries,  and  has  a  child,  which  dies,  and  the 
mother  also  dies  before  sale  of  the  estate,  and 
the  husband  survives,  he  is  entitled,  as  tenant 
by  the  cnrtesy,  to  have  the  interest  of  the  money 
arising  from  the  sale  of  the  estate,  during  life, 
in  lieu  of  the  rents  and  profits  of  the  land. 
Ihmtcomb  t.  Dunscomb^B  Executors,  1  J.  C.  R. 

5oe. 


in  part,  reversed.  But  the  reporter,  who  was 
not  present  when  it  was  decided,  not  being 
able  to  obtain  the  reasons  of  the  members  of 
the  Court,  who  delivered  their  opinions,  did 
not  report  the  case  on  appeal ;  nor  can  the 
grounds  of  reversal  be  now  stated,  or  how  fiur 
the  above  positions  laid  down  by  the  Chancel- 
lor were  affirmed,  modified,  or  overruled,  f\ir- 
ther  than  what  is  contained  in  the  decree  en- 
tered for  the  appellant,  as  the  judges,  it  is  un- 
derstood, in  assigning  their  reasons,  took  very 
different  views  of  the  case.] 


LXXI.  TOWJ^^ 

2040.  The  several  towns  in  this  state  are  le- 
gal commuDlties,  or  bodies  politic,  for  certain 
jmrposes.     Denton  v.  Jackson,  2  J.  C.  R.  320. 

2041.  Votes  of  town  meetings  relative  to  the 
rommon  property  of  the  town,  unless  carried 
into  execution,  may  be  altered  or  rescinded  by 
eubsequeoC  town  meetings.    Ibid. 

•2042.  The  erecting  of  a  new 
[  *384  ]  town  does  not  impair  or  take  away 
the  rights  of  the  old  town,  in  regard 
to  the  common  propertv,  unless  there  be  some 
i^cial  provision  for  tiiat  purpose  in  tlie  act 
erecting  the  new  town.    IM. 

2043.  So,  when  a  new  town  is  erected  out  of 
an  old  one,  it  loses  its  right  to  the  use  of  the 
town  property  which  remains  in  the  old  town, 
though  acquired  at  the  common  expense  of  all 
the  inhabitants,  before  the  division  of  the  town, 
unless  there  is  some  express  provision  to  the 
contraiy.     Rid. 

2044.  Each  town  takes  to  itself,  unless  other- 
vise  expressly  provided,  the  common  lands 
which  ^U  within  its  bounds.    Ibid. 

2045.  The  general  revised  act  of  1788,  rela- 
tive to  towns,  made  no  change  in  the  law,  in 
this  respect,  as  to  the  rights  of  towns.    Ibid. 

20Kk  Ab  to  the  pouftrSjCapaeiHes,  rights,  Hod 
pnviUges  of  the  tawoB  of  Hempstead  and  JVbrOi 
and  Swth  Hempstead,  in  Qu«en'«  eoanty,  and  of 
their  inkabUants,  respectively,  see  S.  V.  2  J.  C. 
R-  320  to  338.  [Mae :  This  case  was  carried 
^  appeal  to  the  Court  for  the  Correction  of 
Emire,  and  the  decree  of  the  Chancellor  was, 

Vou  I.  25 


LXXII.  TRUSTS. 

A.  How  trusts  are  created,  and  their  incidents, 

B.  Trusts  resulting,  or  by  implication. 

C.  The  trust  estate  and  cestui  que  trust. 

D.  Authority,  duty,  and  responsibility  of  trvs- 

tees, 

E.  Trustee'^s    accounts,    allowances    to,    and 

charges  against  a  trustee. 

F.  Expenses  and  compensation  of  trusteu. 

A.  How  trusts  are  created,  and  iheir  incidents. 

2047.  No  particular  form  of  words  is  neces- 
sary to  create  a  trust,  the  intent  only  being  re- 
gained by  Courts  of  equity.  Fisher  y.  Fidds, 
on  appeal,  10  J.  R.  495. 

2048.  A  trust  is  merely  what  a  use  was  be- 
fore the  statute  of  uses.    Bnd. 

2049.  It  is  an  interest  resting  in  conscience 
and  equity,  and  the  same  rules  apply  to  trusts 
in  Chancery  now,  which  were  formerly  applied 
to  uses ;  and  in  exercising  its  jurisdiction  over 
executory  trusts,  Chancery  is  not  bound  by  the 
technical  rules  of  law,  but  may  take  a  wider 
range  in  favor  of  the  intent  of  the  parties.  Und^ 

•2050.  A  trustee  or  cesiui  que  trust 
will  take  a  fee  without  the  word    [  *385  J 
heirs,  when  a  less  estate  will  not 
satisfV  the  object  of  the  trust     Ibid. 

20J>1.  So,  an  assignment  of  a  trust  carries  a 
fee  to  the  assignee,  though  it  contain  no  words 
of  inheritance,  if  such  appear  to  have  been  the 
Intent  of  the  parties.    Ibid. 

2052.  As  where  G.,  a  soldier  entitled  to  mili- 
tary bounty  land,  in  March,  1784,  sold  his 
right  to  B.,'for  15  dollars,  and  delivered  to  him 
his  discharge,  on  which  was  the  following  cer- 
tificate, under  his  hand  and  seal :  "This  is  to 
certify,  that  the  bearer  hereof,  I.  B.,  is  entitled 
to  all  the  land  that  I,  B.  O.,  am  entitled  to, 
either  from  the  state  or  continent,  for  my  ser- 
vices as  a  soldier,  certified  in  my  discharge :" 
held,  that  at  the  time  of  the  assignment,  G.  nad 
only  an  equitable  claim,  and  the  certificate  en- 
doreed  on  the  discharge,  being  an  assignment 
of  his  equitable  interest,  trannerred  his  whole 
interest.    Ibid. 

2053.  And  when,  in  1792,  the  assignee  sued 
out  a  patetit  for  tlie  land,  to  which  G.  vras  en- 
titled, and  which,  by  the  statute,  was  issued  In 
G.'s  name ;  and  F.  afterwards,  with  knowledge 
of  the  transfer  to  B.,  purchased,  and  took  a 
regular  conveyance  of  the  land  from  G.,  and 
brought  an  ejectment  against  the  persons  bold- 
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ing  under  B. ;  heU  that  after  the  patent  issued, 
G.  held  it  aa  trustee  to  B^  and  tbafB.  or  bis 
assigns,  was  entitled  to  an  adequate  legal  con- 
veyance from  F.,  who  was  perpetually  enjoin- 
ed from  proceeding  at  law  on  this  deed,  or  set- 
ting it  up  against  B.,  or  his  assigns.    Ibid, 

3054.  Though  a  trust  need  not  be  created  by 
writing;  yet  to  take  the  case  out  of  the  statute 
of  frauds,  its  terms  and  conditions  must  be 
clearly  manifested  and  proved  in  writing  under 
the  hand  of  the  party  to  be  chared,  before  the 
Court  will  carry  it  into  execuuon.  SUsen  v. 
Sieen,  5  J.  C.  R.  1. 

2055.  Loose  and  general  declarations  of  in- 
tention by  one  member  of  a  family,  of  holding 
property  in  trust  for  the  other  members,  are  not 
sufficient  for  the  deduction  of  a  trust,  which 
Chancery  will  recognize  and  enforce.    lUd, 

2056.  Letters  and  accounts  addressed  by  a 
person  to  his  brother,  were  held,  under  the  cir- 
cumstances, insufficient  to  raise  a  trust,  by  im- 
plication, to  the  fiaher.    Ibid, 

2057.  Parol  evidence  to  contradict  an  infer- 
ence as  to  a  trust,  deduced  from  written  docu- 
ments, is  inadmissible.    Ibid, 

2058.  But  where  written  documents  are 
loose  and  ambiguous,  parol  evidence  is  admis- 
sible to  show  the  understanding  of  the  parties. 
Bfid, 

2059.  Where  a  trust  is  created  for  the  bene- 
fit of  a  third  person,  without  his  knowledge,  at 
the  time,  he  may  afterwards  affirm  the  trust 
and  enforce  its  performance.  Moses  v.  Mur- 
gatroyd,  IJ.  C.  R.  119.  S.  P.  Ihikt  of  Cum- 
barkmd  v.  CodringUnij  3  J.  C.  R.  229.  261. 
Shepherd  y.^THvers,  4  J.  C.  R.  136. 

^360.  Collateral  securities  to  creditors  are 
considered  as  trusts,  for  the  better  protection 
of  their  debt&  and  Chancery  will  see  that  tiieir 
intention  is  fulfilled.  Moses  v.  Murgairoyd,  1 
J.  C.  R.  119. 

2061.  Where  no  trust  appears  on  the  face  of 
a  deed,  nor  any  manifestation  of  it  by  writing, 
parol  evidence  is.  inadmissible  to  show  the 
trust  Movan  v.  Hays,  1  J.  C.  R.  339.  [See 
Stahde  of  Frauds,  Sees.  10.  c.  44.  s.  12.] 

*2062.  If  a  purchaser  has  notice 
[  *886  ]  of  a  trust,  at  the  time  of  the  pur- 
chase, he  himself  becomes  a  trustee, 
notwithstanding  the  consideration  he  has  paid. 
Murray  v.  BaUfm,  1  J.  C.  R.  566.  iS.  P.  Shep- 
herd V.  M'Ewsrs,  4  J.  C.  R.  136. 

2063.  Where  trustees  have  accepted  a  trust, 
and  entered  on  its  execution,  they  cannot  after- 
wards, without  the  consent  of  the  cestui  que 
trust,  or  the  directions  of  the  Court,  surrender 
the  trust,  or  discharge  themselves  from  it. 
Shep^ierd  v.  M'Evers,  4  J.  C.  R.  13a 

2u64.  A  devise  of  all  the  estate,  real  and 
personal,  of  the  testator,  in  trust,  to  pay  his 
debts,  and  to  distribute  the  residue,  places  the 
assets  under  the  jurisdiction  of  Chancery. 
Benson  v.  Le  Roy,  4  J.  C.  R.  651. 

2065.  Where  D.  agreed  with  S.  to  sell  and 
convey  to  him  a  certain  quantity  of  land,  and 
for  which  S.  covenanted  to  pay  a  large  sum  of 
money  in  a  certain  time ;  and  D.  gave  to  S.  a 
power  of  attorney  to  sell  and  convey  the  land, 
in  the  name  of  D.,  &c.  S.  covenanting  to  giveD. 
iecurity  for  the  due  perfomiance  of  his  con- 
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tract,  and  to  indemnify  D.,  &c. ;  and  S.  sold 
parcels  of  the  land,  and  took  moneys  and  se- 
curities, &c.  from  the  purchasers ;  held,  that  S. 
was  a  trustee,  and  that  D.  had  an  equitable^ 
on  the  proceeds  of  the  sales,  and  on  the  secu- 
rities, &c.  in  tlie  hands  of  S.,  which  could  not 
be  defeated  by  the  assignment  of  S.,  who  had 
become  insolvent  Dejckr  v.  SUwcart,  7  J.  C. 
R.52. 

B.  Thists  resulting,  or  by  impHcaHon, 

2066.  If  A.  purchase  land  with  his  own 
money,  but  the  deed  is  taken  in  the  name  of 
B.,  a  trust  results,  bv  operation  of  law,  in  fe- 
ver of  A. ;  and  the  &ct  whether  the  purchase 
was  made  with  the  money  of  A.,  on  which  the 
trust  is  to  result  or  arise,  may  be  proved  by  pa- 
rol, it  not  being  within  the  statute  of  frauds. 
Boyd  V.  M'Lean,  IJ.  C.  R.  582.    &P.  Arfr- 

fordv.  Burr, 2  J.  C.  R.  405. 

2067.  Parol  evidence  is  idso  admissible  to 
rebut  or  destroy  a  resulting  trust  Bctsford  r. 
Burr,  2  J.  C.  R.  405. 

2068.  If  the  person  who  sets  up  the  resultii^ 
trust  has,  in  fact,  paid  no  part  of  the  cousid^- 
ation  money,  he  will  not  be  allowed  to  show, 
b^  parol  proof,  that  the  purchase  was  made  for 
his  benefit    Ibid. 

20G9.  If  part  only  of  the  consideration  is 
paid^  the  land  will  only  be  charcred  with  the 
money  advanced,  or  j9roton<o.    Rid. 

2070.  Any  payment  or  advance  of  moncTt 
after  the  purchase  has  been  completed,  will  not 
raise  a  reauhing  trust    Ibid. 

2071.  To  raise  a  trust  by  implication  or  op- 
eration of  law,  an  actual  payment  of  money  by 
the  cestui  que  trust,  at  the  time  of  the  purchase, 
must  he  shown.    Steere  v.  Steere,  5  J.  C.  R 1- 

2072.  A  resulting  trust  is  within  the  statute ; 
(Sess.  24.  c.  30.  s.  7. 1 N.  R.  L.  147.)  and  an  in- 
fant may  be  decreed  to  convey  such  trust,  it 
beinj^  established  by  parol  proof.  Lieingsten 
v.  lAvingston,  2  J.  C.  R.  537. 

2073.  If  a  trustee  by  implic4ition  is  to  be  af- 
fected by  an  equity,  that  equity  must  be  ptir- 
sued  within  a  reasonable  titne.  Shaver  v.  Mad' 
ley,  4  J.  C.  R.  310.       • 

*C.  The  trust  estate,    and   eeglui    [«387l 

que  trust* 

2074.  Property  held  in  trust  does  not  pass 
to  the  representatives  of  the  trustee ;  but  as 
long  as  it  can  be  traced  and  distinguished,  it 
enures  to  the  benefit  of  the  cestui  que  tusL 
Moses  V.  Murgairoyd,  1  J.  C.  R.  119. 

2075.  It  does  not  pass,  in  case  of  bankrupt- 
cy or  insolvency  of  the  trustee,  to  his  as- 
signees.   Dexter  v.  Stewart,  7  J.  C.  R.  52. 

2076.  The  vested  interest  of  a  cestui  qae 
tn^  cannot  be  impaired  or  destroyed  by  the 
voluntary  act  of  the  trustee ;  but  the  trust  will 
follow  the  land  in  the  bands  of  the  person  to 
whom  it  has  been  conveyed  by  the  trustee, 
with  knowledge  of  the  trust  Shepherd  t. 
MEvers,  4  J.  C.  R.  136. 

2077.  Where  S.,  a  ceriui  que  trust,  resided 
abroad,  and  before  be  was  informed  of  the 
trust  created  by  the  deed  of  his  debtor  fiir  the 
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benpfit  of  bis  creditors,  the  trustees,  without 
tiie  8fi<«Dt  ofthetceshd  que  tnut,  or  the  direc- 
tion of  the  Court,  conveyed  the  trust  estate  to 
others,  upon  other  trusts  and  conditions,  which 
in  their  operation  would  have  excluded  S. 
from  all  share  or  benefit  in  the  trust  estate ; 
kfl'l,  that  the  trustees  in  the  second  deed  were 
cliai-geable  witii  the  trusts  in  the  first  deed,  of 
which  they  had  knowledge  at  the  time.    Ibid. 

D,  Axdhofihfy    duty    emd    rtsptmaibUity    of 

irusUes, 

2076.  A  trustee  cannot  act  for  bis  own  ben- 
efit in  a  contract  on  the  subject  of  the  trust. 
Grten  v.  Winter,  1  J.  C.  R.  27.  5.  P,  Parkxst 
T.  Alexander,  1  J.  C.  R.  394. 

2079.  lie  is  uot  allowed  to  make  any  gain, 
pmtit,  or  advantage,  from  the  use  of  the  trust 
f  iQ'Ls.  SckUffdin  v.  SUwart,  1  J.  C.  R.  620. 
6.  P.  Brown  v.  Riduis^Ai.  C.  R.  303. 

2C^.  A  trustee,  who  purchnses  a  judgment 
cr  mortgage  which  was  a  litn  on  the  trust 
e::aie,at  a  discount,  cannot  turn  such  purchase 
to  his  own  advantage.  But  the  purchase 
cnui-es  to  the  benefit  of  the  tnist  estate.  Grten 
V.  mnier,  1  /.  C.  R,  27. 

20^1.  A  trustee  is  not  permitted  to  use  the 
information  he  gains  as  trustee,  by  purchasing 
iu  fur  himself;  and  the  principle  is  the  same, 
^  to  buying  in  the  tnist  estate,  or  buying  se- 
curities upon  it.  Ibid,  And  $ee  Evertaon  v. 
Tapptn,  S  J.  C.R.  497.  &  P.  HawUy  v.  Manr 
cw,  7  J.  C.  R.  174. 

^^  A  trustee  having  authority  to  sell,  can- 
not be  a  purchaser  of  the  tnist  estate.  Munro 
?.  .mMtj  on  appeal,  2  C.  C.  E.  18a 

2083.  Where  a  trustee  agreed  to  purchase 
&nd  pay  for  a  &rm,  at  the  request  of  the  cestui 
que  trust,  out  of  the  proceeds  of  the  trust  es- 
tate ;  and  gave  his  bond,  and  also  a  mortfrage 
en  the  premises,  to  secure  the  purchase 
money ;  and  when  his  bond  became  due,  re- 
iua<Hl  to  pfiy  itf  and  procured  a  foreclosure 
aud  sale  of  toe  premises  by  the  mortgagee  at  a 
IcR^s  the  trustee  was  held  chargeable  for  the 
liHs,  aod  for  all  the  costs  of  the  suit.  Green  v. 
h'ifUtr,  1  J.  C.  R.  27. 

20841  Where  judgment  was  confessed  by 
A.,  as  security  for  debt,  *&c.  in 
l*3S8]  favor  of  M.  and  H.,  and  A.  af- 
terwards assigned  the  property  to 
)l.  aod  H.,  in  trust  for  creditors,  &.C.,  to  be 
pHid  in  the  order  the  trustee  might  think  best, 
h^. ;  keid,  that  M.  and  H.,  by  accepting  the 
tnist,  waived  any  remedy  under  the  judgment, 
ibr  tlieir  own  demand ;  and  that  the  lien  of 
the  judgment  was  preserved  merely  to  give 
priority  in  the  payment,  aud  to  guard  agaiust 
intervening  liens.  HawUy  v.  ManduSy  7  J.  C. 
R.174. 

20S5.  If  a  trustee,  mortgagee,  executor,  ten- 
ant for  life,  &.C.,  having  a  limited  interest,  gets 
any  advantage  by  being  in  possession,  or  oth- 
erwise, ill  obtaining  a  new  lease,  he  is  not  al- 
lowed to  retain  it  for  his  own  benefit,  but  must 
ho!d  it  for  the  cestui  que  trust,  or  mortgagor. 
llMkrt  V.  GiUtspit,  2  J.  C.  R.  30. 

2:j^6.  Wliere  the  plaintiff  assigned  the  lease 
of  9  farm,  to  secure  the  payment  of  a  debt  due 


to  the  defendant ;  and  the  parties  afterwards 
entered  into  an  agreement,  by  which  the 
plaintiff,  in  consideration  of  a  sum  of  money 
expressed,  though  not  in  fact  paid,  agreed  to 
give  up  to  the  defendant  half  of  the  farm,  and 
the  defendant  entered  into  possession  of  the 
premises,  and  surrendered  the  lease  to  the 
landlord,  and  took  a  new  lease  for  an  extend- 
ed term  of  years ;  hdd,  that  the  plaintiff  was 
entitled  to  redeem  the  whole  premises,  and  on  «. 
such  redemption  to  have  the  entire  benefit  of 
the  new  lease.    Ibid, 

2087.  Every  advantage  gained  by  a  trustee 
belongs  to  the  cestui  que  trust.  Hart  v.  Ten 
Eyck,  2  J.  C.  R.  62.  104. 

2088.  Trustees  will  not  be  held  responsible 
on  slight  grounds,  or  where  there  is  evidence 
of  fair  and  upright  intention.    S.  C.  76. 

2089.  It  is  the  duty  of  a  trustee  not  to  bring 
the  property  to  a  sale,  until  all  information  is 
acquired  by  him  for  the  benefit  of  the  eestwi 
que  trust,  under  circumstances  likely  to  make 
it  yield  its  utmost  value.    5.  C.  110. 

2090.  If  a  trustee,  or  person  acting  for  oth- 
ers, sells  the  trust  estate,  and  becomes  himself 
interested  in  the  purchase,  the  cestui  que  trusts 
are  entitled,  as  or  course,  to  have  the  purchase 
set  aside,  and  the  property  reexpoeea  to  sale 
under  the  direction  of  the  Court.  Davoue  v. 
Fanning,  2  J.  G.  R.  25^  Unless  the  trustee 
had  fairly  devested  himself  of  that  character. 
Ibid. 

2091.  And  it  makes  no  difference,  in  the 
appUcation  of  the  rule,  that  the  sale  was  at 
public  auction,  bona  fide,  and  for  a  fair  price, 
and  that  the  executor  did  not  purchase  for 
himself)  but  a  third  person,  by  previous  ar- 
rangement, became!  the  purchaser,  to  hold  in 
trust  for  the  separate  use  and  benefit  of 
the  wife  of  the  executor,  who  was  one  of 
the  cestui  que  trusts,  and  had  an  interest  in  the 
land,  under  the  will  of  the  testator.  Ibid. 
And  see  Hendricks  v.  Robinson,  2  J.  C. 
R.  311.  But  see  Bergen  v.  Bennett^  1  C. 
C.  E.  1. 

2092.  A  cestui  que  trust  cannot  claim  to 
have  a  purchase  of  the  trust  estate  set  a»de, 
unless  he  comes  in  a  reasonable  time ;  and  the 
Court  said,  that  sixteen  years  was  not  a  rea- 
sonable time ;  and  it  was  there  said,  that 
equity  does  not,  of  course,  set  aside  such  a 
pui-jhase.  As,  where  the  suit  is  against 
a  trustee  who  has  procured  the  legal  title. 
Per  Benson,  J.  Bergen  v.  Benndi,  1  C. 
C.  E.  1. 

2093.  So,  where  the  cestui  que  trusts,  or  a 
majority  of  them,  have  assented  to  the  sale. 
Ibid,    See  also  5  J.  n.  A3. 

•2094.  Where  a  trustee,  pend-  [  •SSO  ] 
ing  a  suit  against  him  for  a  breach 
of  trust,  fraudulently  seUs  the  trust  estate,  and 
assigns  the  securities  taken  for  the  purchsse 
money,  the  cestui  que  trust  may  either  disre- 
gard the  sale,  and  take  the  land,  or  he  may 
afHrm  the  sale,  and  take  the  securities ;  but  he 
cannot  have  both.  Murray  v.  Lylbumf  3 
J.  C.  R.  441. 

2095.  Whether  the  cestui  que  trust,  in  such 
a  case,  could  take  money,  negotiable  paper,  or 
movable  and  personal  property,  the  proceeda 
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of  the  trust  estate  fraudulentiy  disposed  of  by 
the  trustee?    ^Mtre,    IhitL 

1)096.  Application  uuder  the  statute,  Sess. 
91  c.  90. 8.  7.  for  infcuU  tnuUis  to  convey, 
&C.,  must  he  hy  ptHhon^  and  not  on  motion ; 
and  the  course  is  to  refer  the  petition  to  a 
roaster  to  examine  and  ascertain  the  facts,  and 
report  the  same,  with  his  opinion.  Ex  parte 
QtMidken&o««,  3  J.  C.R.  408. 

2097.  But,  it  seeiM,  that  if  the  trust  is  not 
in  writing,  or  the  infant  has  an  interest,  or 
it  he  a  doubtful  case,  the  catui  qut  trust  will 
be  put  to  his  bill    Ibid. 

2098.  A  person  who  receives  bonds  and 
notes  as  collateral  security  for  a  debt,  is  bound 
to  use  due  diligence,  and  if  the  securities  are 
lost  through  his  negligence,  by  the  insolvency 
of  the  makers,  he  is  chargeable  with  the 
amount  Barrow  v.  Bhindmndery  3  J.  C.  R. 
614. 

2099.  Wh^re  the  farm  of  a  defendant, 
worth  2,000  dollars,  was  sold  under  a  judg- 
ment and  execution,  on  which  there  was  not 
more  than  eighty  dollars  due,  to  the  attorney 
of  the  plaintiff,  who  attended  the  sheriff's 
sale,  for  ten  dollars ;  hddy  that  under  the  cir- 
cumstances, the  purchase  by  the  attorney  was 
not  to  be  considered  as  absolute,  or  as  original- 
ly intended  for  his  own  benefit,  but  in  trust  for 
the  respective  interests  of  the  parties  to  the  ex- 
ecution ;  and  the  debtor,  on  a  bill  filed  by  him 
for  that  purpose,  was  allowed  to  redeem  the 
estate,  on  paying  the  balance  due  on  the  ex- 
ecution, and  the  amount  paid  by  the  attor- 
ney, with  interest  and  costs.  Howdl  v.  Baker, 
4  i.  C.  R.  118. 

2100.  A  person  intrusted  with  the  business 
of  another,  as  an  attorney  or  agent,  ought  not 
to  make  that  business  an  object  of  interest  or 
profit  to  him.    JhiiL 

2101.  Whether  an  attorney  or  solicitor  for 
the  plaintiff  can  purchase  the  property  of  the 
defendant  sold  under  execution,  for  his  own 
benefit  ?     Qware,    Ibid, 

2102.  If  a  guardian  or  other  trustee  lends 
the  money  of  the  cestui  que  trusty  without  due 
security,  he  will  be  responsible,  in  case  of  loss. 
Smith  V.  Smith,  4  J.  C.  R.  281. 

2108.  But  what  is  due  security  for  money 
loaned  by  a  trustee,  seems  not  to  be  fully  and 
precisely  settled.  In  general,  mere  personal 
security  seems  not  to  be  sufficient  to  protect 
the  trustee  from  responsibility,  in  case  of  loss. 
Jbid, 

2104.  Where  a  guardian  took  promissory 
notes  of  persons  who  continued  solvent  to  the 
time  of  taking  the  account  before  the  master, 
under  a  decretal  order  for  that  purpose,  on  a 
1^11  filed  for  an  account,  and  which  notes  were 
allowed  by  the  master,  and  credited  by  tlie 
cuardian,  who  was  ready  to  deliver  them  up, 
the  Court  confirmed  the  master's  report,  the 
notes  being  for  small  sums,  for  rents,  &c.,  and 
the  credits  and  course  of  business,  according 
to  the  practice  of  the  testator,  in  his  life-time. 
iW. 

*2105.  A  trustee  or  guardian  is 
\  *890  ]    not  held  to  account  for  any  neg- 
lect or  breach  of  duty,  not  cbaraed 
hi  the  bill    Ibid.  * 
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2106.  Where  the  reenonsibility  of  a  tnisten 
or  guardian,  or  that  of  his  svreiiea,  beoooMS 
precarious,  the  Court  will  order  the  moneys 
to  be  brought  into  Court,  to  be  put  out  for  the 
benefit  of  the  pardes  interested ;  or  that  fur- 
ther and  sufiScient  security  be  given  by  the 
trustee  or  guardian.  Moneil  v.  Afonett,  5  J. 
C.R.  28a 

2107.  Where  a  trustee  is  directed  to  spQ, 
on  giving  public  notice,  &c.,  a  sale  by  htm, 
without  such  notice,  will  be  valid,  so  as  to 
confer  a  good  title  on  the  purchaser ;  but  the 
trustee  will  be  responsible  for  any  deficiency 
in  the  price,  below  the  real  value  of  tlie 
land  sold  by  him.  JIftmise  v.  Cbx,  5  J.  C.R. 
441. 

2108.  The  estate  of  C.  was  directed  to  lie 
sold,  and  the  proceeds  paid  to  T.,  to  pay  off 
encumbrances  and  expenses,  and  the  residue 
in  trust  fi>r  the  creditors  of  C,  and  the  «ur- 
plus,  if  any,  in  trust  for  the  wife  of  T. ;  T. 
purchased  in  the  whole  estate  at  one  bid,  and 
oy  assuming  to  pay  the  debts,  prevented  the 
creditors  from  bidaing,  and  all  competition  at 
the  sale,  so  that  the  real  value  of  the  estate  at 
auction  could  not  be  ascertained,  nor  what 
surplus  remained ;  and  T.  continued  to  bold 
the  estate  exdusively  as  his  own,  until  bis 
death  ;  held,  that  the  wife  of  7%  the  cestui 
que  trust  of  the  surplus,  was  entitled  to  con- 
sider the  land,  or  so  much  thereof  as  remained 
unsold  to  pay  the  debts  of  C,  as  her  own, 
discharged  firom  any  claim  of  her  husband 
or  his  heirs.  Evertson  v.  TVeppen,  5  J.  C. 
R.497. 

2109.  A.,  on  the  1st  of  Deeemfter,  1803,  ooih 
veyed  certain  lands  to  D.,  in  trinM,  to  make 
partition,  and  to  sell  the  same,  and  to  pay  a  debt 
due  by  A.  to  the  United  States,  &c.  After- 
wards, on  the  24th  of  December,  1803,  A.  ex- 
ecuted a  deed  of  the  same  lands  to  B:,  C,  and 
D.,  in  trust,  to  sell  the  same,  and  out  of  the 
proceeds,  in  the  first  place,  to  pay  the  debt 
due  by  A.  to  the  United  States^  &c  Tbo 
lands  were  afterwards  advertised  for  sale  by 
the  marshal,  under  a  judgment  and  exerutioo 
against  A.,  at  the  suit  of  the  Vniied  States; 
and  in  the  advertisement  was  inserted  a  notiro 
from  B.,  C,  and  D.,  that  they  would  release 
their  interest  under  the  deed  of  the  24th  of 
December,  1803,  to  the  purchaser,  and  which 
notice  was  publicly  read  at  the  raarshaFs  sale, 
in  the  presence  of  D.,  who  gave  no  intimation 
of  any  claim  by  him  under  the  deed  of  the 
Ist  of  December,  1803,  and  the  premises  were 
sold  at  auction  by  the  marshal,  to  the  plaintiiT, 
as  the  highest  bidder,  and  having  no  knowl- 
edge of  D.'s  claim  undef  the  first  deed.  Af- 
ter the  sale,  B.  and  C.  executed  a  release  to  the 
plaintiff,  but  D.  refused,  without  addine  a 
proviso,  saving  his  rights  under  the  nrst 
deed ;  decreed,  that  D.  should  execute  the  re- 
lease to  the  plaintiff  unconditionally,  and  \fej 
costs.  iMfingstan  v.  Bvme,  on  appeal,  11  i- 
R.555. 

2110.  It  seems,  that  had  the  phiintiff  known 
of  the  first  deed,  it  would  not  have  altert^ 
the  case ;  for  the  public  notice  in  which  D. 
joined  was  a  waiver  of  his  claim,  under  ibe 
fint  deed    Ibid.    Besides,  the  second  <k^ 
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being  substftDtially  for  the  same  trusts,  and 
faaviog  been  acted  upon  W  the  trustees,  while 
the  first  deed  had  laid  dormant,  was  to  be 
deemed  an  extinguishment  of  the  first  deed. 
Ibid. 

2111.  It  is  no  objection   to   a  sale  by  a 

trustee,  that  it  was  made  to  *one 
[  *391  ]    of  his  near  relations.    Franklin  v, 
Osgood,  on  appeal,  14  J.  R.  527. 

2112.  A  purchase  of  a  trustee,  by  one  eo- 
tcititi  que  trust,  without  the  consent  or  concur- 
rence of  the  other  cestui  que  trust,  and  in  ex- 
clusion of  them,  is  valid.    Ibid. 

2113.  It  is  sufficient  to  support  a  sale  by  a 
tn^ee,  that  it  was  made  hona  fide,  and  for  a 
valuable  consideration,  and  that  there  was  no 
mpioe  negligence  on  his  part :  it  is  not  requi- 
site to  show  that  he  acted  with  the  utmost 
possible  prudence  and  sagacity.    Ibid. 

E.  TntsMs   (ueounis ;   dUowancta  to,   and 
charges  against  a  trustee. 

2114.  Trustees  acting  with  good  faith,  are 
treated  by  the  Court  with  liberality  and  indul- 
ireiice.  And  where  there  is  no  wilful  miscon- 
duct or  fraud  oo  the  part  of  the  trustee  or  ex- 
ecutor, be  will  not  be  held  resfionsible  for  the 
It^  especially  where  he  nets  with  the  advice 
of  counsel.  Thompson  v.  Brown,  4  J.  C.  R.  619. 

2115.  If  a  trustee  has  beon  robbed  of  the 
truiit  money,  he  will  be  exonerated  from  the 
payment  of  it.  Fvarman  v.  Coe,  1  C.  C. 
E.9t>. 

2116.  And  after  his  death,  his  personal  rep- 
rpscntatives  may  avail  themselves  of  the  fact, 
b  excuse,  though  uncorroborated  by  the  oath 
of  the  party.    Ibid. 

2117.  Where  G.,  being  indebted  toH.,  con- 
veyed to  W.  certain  bonds  and  mortgages,  and 
put  of  the  lands  sold  under  the  mortgages,  and 
purchased  in  by  W.  in  trust,  to  sell  the  same  as 
11.  might  direct ;  and  **  upon  payment  of  such 
sums  09  might  be  justly  due  to  W.,  in  relation 
to  the  execution  of  his  tnist,  or  that  he  might 
advance  or  become  liable  for,"  to  convey  to  H. 
the  lands  and  proceeds  thereof,  and  to  assign 
over  to  IL  the  bonds  and  mortgages  taken  by 
W.  and  which  might  remain  in  his  hands, 
^aflor  his  said  advances  and  responsibilities 
wore  secured  and  satisfied :"  and  H.  afterwanls 
a-«i?ned  over  all  his  interest  in  the  trust  estate 
to  his  sister,  T.,  the  wife  of  G.,  to  her  separate 
use  for  life,  with  power  to  dispose  of  the  same 
to  and  among  her  children ;  held,  that  the  pay- 
iwQiA  node  ny  the  trustee  to  G.,  the  husbaiid 
ot*  T.,  the  cestui  que  trust,  were  not  chargeable 
on  t)ie  trust  fund ;  nor,  if  authorized  by  T., 
^lid  the  trustee  be  allowed  the  benefit  of 
them  in  his  account,  further  than  was  actually 
necessary  for  the  support  of  T.  and  her  chil- 
dren ;  unless  it  appeared  that  G.  had  applied 
^^*^  payments  to  the  specific  purposes  of  the 
trusr.    Green  y.  WinUr,  IJf.  C.  R.  26. 

21 18.  A  trustee  will  not  be  allowed  for  ex- 
P^ndimres  for  improf>ements  of  the  trust  estate, 
though  made  Uma  fide,  as,  in  building  houses 
uid  niiib,  clearing  land,  and  making  mads, 
»«.,  wch  expenses  not  being  within  the  pur- 
view of  the  trusCf  which  was  to  sell  the  laud  to 


raise  money  to  pay  off  the  encumbrance,  and 
to  restore  the  residue.    Ibid. 

2119.  A  trustee  is  entitled  only  to  necessary 
expenditures,  as  for  repairs,  &c.,  aud  the  cestui 
que  trust  has  always  an  option  to  take  or  refuse 
the  benefit  or  loss  of  the  unauthorized  act  of 
the  trustee.    Und. 

2120.  Where,  at  the  request  of  the  cestui 
que  trust,  the  trustees  agreed  to  purchase  a  farm, 
out  of  the  proceeds  of  the  trust  es- 
tate, for  •the  use  of  the  cestui  que    [  •89iJ  ] 
trust,  and  the  trustee  purchased  the 

farm,  and  gave  his  bond,  aitd  a  mortgage  on 
the  farm;  and  when  the  bond  became  due, re- 
fused to  pay  it,  and  procured  the  mortgagee  to 
foreclose  and  sell  the  farm  mortgaged,  at  a  loss 
of  above  4,000  dollars ;  held,  that  the  trustee 
was  chargeable  with  the  loss,  with  the  costs  of 
suit.    Ibid, 

2121.  A  tnistee  for  his  wife,  and  a  third  per- 
son who  had  piux;hased  of  the  husband,  with 
notice  of  the  trust,  were  allowed  for  l)eneficial 
or  permanent  improvements  made  on  the  es- 
tate. Methodist  Episcopal  Church  v.  Jaques,  1 
J.  C.  R.  450. 

2122.  Where  an  assignee  of  property  in  trust 
for  the  benefit  of  the  credhors  of  the  assignor, 
having  received  the  proceeds  of  the  property 
in  1801,  neglected  for  many  years  to  distribute 
the  fund  among  the  creditors,  pursuant  to  hia 
trust ;  decreed,  that  he  should  pay  the  amount, 
with  interest  from  the  time  he  received  the 
money,  and  all  the  costs  of  the  suit  brought  hy 
the  creditors.  Gray  v.  Thompson,  1  J.  C.  R.  82. 

2123.  Trustees  are  chargeable  with  interest^ 
if  tliey  have  made  use  of  tlie  money  themselves, 
or  have  been  negligent  either  in  not  paying 
over  the  money,  or  not  loaning  or  investing  it 
so  as  to  render  it  productive.  DunscomSv. 
Dunscomh,  1  J.  C.  R.  508.  S.  P.  Manning  v. 
Manning,  1  J.  C.  R.  527.  5:  P.  Shieffelin  v. 
StcuHtrt,  1  J.  C.  R.  620.  Mumford  v.  Murray^ 
6  J.  C.  R.  1.  452. 

2124.  And  if  a  tnistee  converts  the  trust 
money  to  his  own  use,  or  employs  it  in  trade 
or  business,  he  is  chargeable  with  compounding 
terest.  Ibid.  S.  P.  Brown  v.  Rickets,  4  JT.  C. 
R.303. 

2125.  But  where  there  was  no  direction  in 
the  order  of  reference  to  a  master,  to  inquire 
into  the  use  and  profit  of  the  fund,  and  lie  had 
charged  iKe  party  with  interest,  the  report,  to 
prevent  the  effect  of  surprise  to  the  party, 
was  recommitted  to  the  master,  to  take 
fuither  proofs  or  explanation,  and  to  correct 
any  mistakes.  Brown  v.  Rickets,  3  J.  C.  R.  303^ 

2126.  Where  there  is  no  unreasonable  delay 
by  a  trustee,  and  he  does  not  apply  the  money 
to  his  owu  use,  he  is  not  chanreable  with  inter- 
est.   Minusey.  Cox,  5  J.  C.  K.  441. 

2127.  Compound  interest  is  not  allowed  in 
favor  of  a  trustee.  jEh>ert8on  v.  Tappen,S  J.  C. 
R.  497. 

2128.  The  time  from  which  interest  is  to  be 
charged  against  a  trustee  in  case  of  negligence, 
varies  according  to  circumstances.  Six  months 
fVom  the  time  the  money  was  received,  is  con* 
sidered  as  a  reasonable  time,  in  roost  casea^ 
from  which  to  charge  interest  against  a  trusieew 
Dunseowb  v.  Dunscomh,  1  J,  C.  R,  508« 
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2129.  The  general  rule  is,  that  where  the 
tnistee  must  pay  intertsty  because  he  is  in  de- 
fault, he  must  also  pay  cost^.    Ibid. 

2130.  But  where  the  cestui  qiu  trust  demands 
more  than  he  is  entitled  to  receive,  and  the 
trustee  submits  to  the  direction  of  the  Court, 
be  will  not  be  compelled  to  |»ay  costs.     Ibid. 

2131.  And  if  the  conduct  of  the  trustee  was 
fair  and  honest,  he  will  not  be  ordered  to  p^y 
costs.    Smith  v.  Smiik,  4  J.  C.  R.  445. 

2132.  A  trustee  is  not  chargeable  with  more 
than  he  has  received  of  the  trust  estate,  unless 
there  is  evidence  of  gross  negligence,  amount- 
ing to  wilfid  default  Osgood  v.  FYanklinj  2  J. 
C.R.1. 

♦2133.  If  a  person  having  charge 
[  •393  ]  of  the  property  of  another,  so  con- 
founds it  with  his  own,  that  it  can- 
not be  distinguished,  he  must  l>enr  all  the  incon- 
venience of  the  confusion ;  if  he  cannot  dis- 
tinguish and  separate  his  own,  he  will  lose  it, 
and  if  damages  arc  given  to  tlie  plaintiff,  the 
utmost  value  will  be  taken.  Hart  v.  Ten  Eyck^ 
2  J.  C.  R.  62. 

2134.  Where  a  trustee  lias  sold  land  contra- 
ry to  his  duty  as  trustee,  he  is  answerable  for 
its  value,  not  as  it  existf'd  at  tlie  time  of  the 
aale,  but  nt  the  thnc  of  filing  the  bill.     Ibid, 

2135.  Where  a  tnistee  sells  stocky  contrary 
to  his  tnist,  the  ctslui  que  trust  is  entitled  to 
liave  the  stock  renlaced,  or  to  the  produce  of 
it,  with  the  highest  mterest,  at  his  election.  Ibid. 

2136.  No  la]ise  of  time  is  a  bar  to  a  direct 
technical  trust,  as  between  the  trustee  and 
cestui  que  trust.  Decouche  v.  SaveHer,  3  J.  C.  R. 
190.  This  is  to  be  understood  of  those  trusts  of 
which  Chancery  has  the  peculiar  and  exclusive 
jurisdiction.    Kane  v.  Bloodgood^  7  J.  C.  R.  90. 

2137.  But  where  a  person  takes  possession 
of  property  in  his  own  right,  and  is  afterwards, 
by  matter  of  evidence  and  construction,  chang- 
ed into  a  trustee,  lapse  of  time  may  be  pleaded 
in  bar.    Ibid. 

2138.  Where  R.,  while  a  confidential  clerk 
of  P.,  took  bonds  and  notes  belonging  to  P., 
without  his  knowledge  or  permission,  which  he 
refused  to  return,  or  to  give  any  account  of,  he 
was  held  answerable  for  the  whole  of  the  prin- 
cipal and  interest  due  on  the  securities,  with- 
out any  regard  to  his  diligence  in  obtaining 
payment,  or  the  subsequent  solvency  of  the 
makers,  it  appearing  that  the  securities  were 
good  about  the  time  they  were  so  taken  by  R. 
Barrow  v.  Rhinelandery  3  J.  C.  R.  614. 

2139.  Where  R.  received  a  bond  from  P.  as 
collateral  security  for  a  debt,  and  the  obligor 
offered  to  pay  him  the  amount  of  the  bond  in 
lands,  at  a  fair  price,  as  the  only  means  of  pay- 
ment in  his  power,  which  R.  refused  to  accept, 
though  urged  by  P.  to  do  so,  and  the  obligor 
afterwards  l>ecanie  insolvent,  whereby  the 
bond  was  wholly  lost ;  keld^  that  R.  by  his  re- 
fusal to  accept  of  the  land  so  offered  to  him  in 
fmyment,  did  not,  under  the  circumstances  of 
tlie  case,  render  himself  liable  for  the  amount 
of  the  bond  to  P.  S.  C.  on  appeal,  17  J.  R. 
638.     Controy  S.  C.  3  J.  C.  R,  614. 

21 40.  Where  the  securities  held  by  a  trustee, 
ar^  directed,  by  a  decree  confirming  the  mas- 
ter's re  rort,  to  be  oasignexl  to  the  cestui  que  trust, 
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the  reponsibility  of  the  trustee  ceases ;  and, 
there  havins  been  no  culjMible  negiigence  or 
default  on  his  part  in  taking  the  securities,  he 
is  not  to  be  charged  with  them,  on  making  the 
final  decree  on  the  equity  reserved,  though 
they  may  have  been  impaired  by  the  delay  of 
the  litigation  between  the  parties.  SndlkY. 
Smith,  4  J.  C.  R.  445. 

2141.  Pay  ments  by  trustees  of  a  debtor,  after 
a  bill  filed  by  a  creditor  who  bad  obtained 
judgment  and  issued  execution  a^inst  such 
delnor,  or  after  notice  of  the  priority  of  right 
acquired  by  such  creditor,  are  made  in  bis  own 
wrong,  and  of  no  avail  against  such  creditor. 
Spaders.  Dams,  5  J.  C.  R.  280. 

2142.  If  two  trustees,  executors  or  gaardiana, 
join  in  a  receipt  for  money,  it  is  presumptive 
evidence   that   the    money   came 
equally  into  *the  possession,  or  un-    [  *894] 
dcr  the  control  of  both ;  and  there 

must  be  durect  ai)d  positive  proof  to  rebut  th&t 
presumption.  Mondl  v.  Monell,  5  J.  C.  R.263. 

2143.  But  iftlie  joining  of  one  in  the  receipt 
was  necessary,  and  merely  formal,  aud  tite 
money  was  in  fact  paid  to  his  co-trustee  witb- 
out  his  direction  or  consent,  and  it  \ras  oiu  of 
his  power  to  control  it,  he  will  not  be  respens*- 
ble.    Ibid. 

2144.  A  trustee,  who  suffers  the  funds  to 
pass  improperly  into  the  hands  of  hi^  co- 
trustee, is  liable  for  any  loss  arising  from  siich 
ncgl i gen cc  or  abuse  of  trusL  Mun^ord  v.  Mvr- 
rai/,  6  J.  C.  R,  1.  452. 

2145.  Where,  by  any  act  or  agreement  of 
one  trustee,  the  trust  money  gets  into  tbe  haivia 
of  his  co-trustee,  both  are  answerable.    Ibid. 

2146.  A  person  who  acts  as  agent  or  trustee 
for  an  administratrix,  is  not  entitled  to  compeo- 
sation  for  his  services  in  regard  to  the  estate; 
nor  is  he  chargeable  with  interest  for  roouejs 
received  by  him ;  but  if  he  assumes  to  act  as 
guardian  for  the  infant  heirs,  and  receives  the 
rents  and  profits  of  the  real  estate,  he  is  rhar^- 
able  with  interest.  Mason  v.  RoosevtU^  5  J.C. 
R.534. 

2147.  A  trustee  who  lias  made  ndvances  in 
good  faith,  for  tbe  benefit  and  protection  of  tbe 
trust  estate,  as  paying  the  taxes  on  tbe  profier- 
ty,  is  entitled  to  look  to  the  estate,  in  the  tirst 
instance,  leaving  the  cestui  que  trusts  to  their 
remedy,  if  any,  against  the  grantor  in  the  tnist 
deed,  by  substitution ;  and  the  trustee  who  has 
paid  off  encumbrances  on  the  trust  estate,  aiid 
taken  an  assignment  of  them,  is  entitled  u>  bis 
indemnity  out  of  the  projierty  so  redeemed  Hy 
him.    Murray  v.  De  RottenhaTn,  G  J.  C.  R.  •t^ 

2(148.  A  tnistee,  acting  in  gooti  fiiith,  is  enti- 
tled to  a  prompt  indemnity  for  his  necessary 
disbursements  and  exfienses,  and  has  a  lien  on 
the  trust  property  for  them.    Ibid. 

2149.  Costs  may  be  decreed  against  a  tnn^ee 
unreasonably  refusing  a  conveyance.  Ztfrrnyt- 
ston  v.  Byrne,  on  appeal,  11  J.  R.  55!k  So,  if 
he  be  guilty  of  negligence  or  misconducL 
Gray  v.  TVion^son,  1  J.  C.  R.  82. 

2i50.*  In  an  action  by  a  tnistee,  or  other 
nominal  plaintiff,  the  defendant  is,  at  law,  eo- 
titled  to  the  same  defence  as  if  tbe  person  heae 
ficially  interested  were  a  party.     M*Fiekarr 
HoUottf  on  appeal,  4  J.  R.  510. 
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F.  Expmses  and  comptnsaiion  of  a  trustee. 

2151.  A  trustee  cannot  demand  a  compen- 
sation for-senices  beyond  what  is  founded  on 
the  poeiiive  agreement  of  tlie  parties.  Green 
V.  mnler,  1  J.  C.  R,  27.  5.  P.  Manning  v. 
.Mfinning,  1  J.  C.  R.  527. 

2152.  VVbere  a  trustee,  who  was  a  counsel- 
lor at  law,  was  to  be  allowed  for  ^  all  bis  ad- 
vances and  responsibilities  f'  heU  that  though 
tip  was  entitled  to  a  liberal  indemnity  for  bis 
expenses  and  responsibilities,  incurred  in  tbe 
(Iiiti  and  &itbful  execution  of  his  trust,  yet  he 
was  oot  entitled  to  a  counsel  fee,  as  a  general 

retainer,  nor  for  any  *thing  more 
[  *395  ]    than  what  is  understood,  in  the  lan- 
guage of  a  Court  of  Equity,  to  be 
"jtist  allowances."  Green  v.  Winter,  1  J.  C.  R. 
27. 

215.1  A  trustee  or  executor  is  not  entitled 
to  comaaasions  on  sales  of  the  trust  property, 
or  on  moneys  received  and  paid  by  him,  or  to 
any  compensation  for  his  care  and  pains  in 
ext^uting  the  trust ;  but  he  is  entitled  to  an 
allowance  per  diem,  for  his  time  and  travelling 
pxiwDsea,  &c.  Jbid.  S.  P.  Manning  v,  Man- 
«iV,  1  J.  C.  R.  527. 

2154.  Whether  an  agreement  with  the  cestui 
pe  trust,  subseauent  to  the  creation  of  the 
tru5:t,  for  the  allowance  of  commissions,  be 
lalH  ?  QtKcre.  Manning  v.  Manningy  1  J. 
C.  R.527. 

[.Vofe. — ^Afler  the  decision  of  the  above 
MiLses,  the  legislature  passed  an  act,  [AprU 
15tb,  1817,  sess.  40.  c.  251.)  relative  to  execu^ 
tors^  administrators,  and  guardians,  by  which 
ii  is  declared  "  to  be  lawful  for  the  Court  of 
Ojanceiy,  in  the  settlement  of  the  accounts  of 
piardians,  executors  and  administratora,  on 
pciition  or  otherwise,  to  make  a  reasonable 
aJlowance  to  them  for  their  services  as  guar- 
dians, &c^  over  and  above  their  expenses ;  and 
^lien  the  rate  of  such  allowance  shall  have 
be*^  settled  by  the  Chancellor,  it  shall  becon- 
funoed  Co  in  all  cases  of  the  settlement  of  such 
acroiinls ;"  and  on  the  16ih  of  October,  1817, 
the  Chancellor  made  the  following  general  rule 
or  order:  "That  the  allowance,  as  a  compen- 
sation to  guardians,  executors,  and  admimstro' 
^r.jj  in  the  settlement  of  their  accounts,  under 
the  act  of  the  legislature  for  receiving  and  pay- 
in?  money,  shaU  be  /he  per  cent,  on  all  sums 
n<)t  exceeding  one  thousand  dollars,  for  re- 
f»'iving  and  paying  out  the  same ;  two  and  an 
f^f  ptr  cent  on  any  excess  between  one  and 
five  diousaod  dollars ;  and  one  per  cent,  for  all 
afwve  five  thousand  dollars.'*  See  3  J.  C.  R. 
C30, 631.] 

[See  Ddtor  and  Creditor.  Executors  and  Ad- 
««u<ratei».    Husband  and  m/e.] 


IXXm.     TURNPIKES  AND   TUBJST- 
PIKE  COMPARES. 

2153.  Where  a  turnpike  eompony,  incorpo- 
»Med  with  the  exclusive  privilege  of  erecting 
toU-gties  and  receiving  toll,  had  duly  opened 


and  established  the  road,  with  gates,  &c.,  and 
certain  persons,  with  a  view  to  avoid  the  pay- 
ment of  toll,  opened  a  by-road  near  the  turn- 
pike, and  kept  it  open  at  their  own  ex)}ense, 
for  the  use  of  the  public,  by  which  travellers 
were  enabled  to  avoid  passing  through  the 
gate,  and  paying  toll  to  the  plaintiffs;  the 
Court  granted  a  perpetual  injunction,  to  pre- 
vent the  defendants  (rom  using,  or  allowing 
others  to  use  such  by-road,  and  ordered  the 
same  to  be  shut  up.  Croton  Turnpike  Com- 
pany V.  Ryder,  1  J.  C.  R.  611. 


♦LXXIV.    VEjYDOR  AJSTD     [  ♦896  1 
PURCHASER. 

A.  Of  the  vendor's  lien  on  the  estate  sold,  for 

the  purchase  money. 

B.  When  and  how  purchasers  art  favored  and 

relieved  in  equity. 

C.  Of  notice  to  a  purchaser,  and  how  far  he  is 

affected  by  U. 

K.Of(ht  vendor's  lien  on  (he  estate  sold,  for 
the  purchase  money. 

2156.  A  vendor  has  a  lien  on  the  estate  sold 
for  the  purchase  money,  while  the  estate  is  in 
the  hands  of  the  purchaser,  and  when  there  is 
no  contract  by  which  it  may  be  implied  that 
the  lien  was  not  intended  to  be  reserved* 
Garson  v.  Green,  IJ.  C.  R.  306. 

2157.  The  purchase  money,  prima  facie,  is 
a  lien,  and  it  is  ^r  the  purchaser  to  snow  the 
contrary ;  and  the  death  of  the  purchaser  will 
not  alter  or  defeat  the  lien.    Ibid. 

2158.  Nor  does  the  taking  of  a  promissory 
note  afiect  the  lien  ;  and  if  part  be  paid,  the 
lien  is  good  for  the  residue,  and  the  purchaser 
is  a  trustee  for  what  is  unpaid.    Ibid. 

2159.  Goods  were  sold  at  auction  in  the  city 
of  JVeuh-  York,  to  be  paid  for  in  approved  en- 
dorsed notes  at  four  and  six  months ;  and  it  is 
the  usage  in  that  city,  where  goods  are  so  sold, 
to  deliver  them  to  the  buyers  when  called  for, 
and  for  the  vendors,  afterwards,  to  send  to 
them  for  the  notes.  A  purchaser  of  goods  at 
auction,  after  he  had  received  the  goods,  and 
before  he  was  called  upon  for  the  notes,  ac- 
cording to  the  terms  of  sale,  stopped  payment, 
and  assigned  the  goods,  with  other  property, 
in  trust,  to  pay  certain  favored  creditors ;  held, 
that  the  delivery  of  the  goods  by  the  vendors 
was  conditional,  and  the  vendee  was  a  trustee 
for  them,  until  the  notes  vrore  delivered ;  that 
the  assignment  by  the  vendee  was  voluntary 
and  fraudulent,  and  did  not  defeat  the  lien  of 
the  vendors,  there  being  no  intervening  pur- 
chaser for  a  valuable  consideration  without 
notice.    Haggerty  v.  Palmer,  6  J.  C.  R.  437. 

B.  When  and  how  purchasers  are  favored  and 
relieved  in  equity. 

2160.  A  purchaser  of  land  buys  at  his  periL 
and  must  look  to  the  title  and  competency  of 
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the  vendor.    Murrau  y.  BaUou,  1  J.  C.  R. 

2161.  A  purchaser  of  land,  who  has  paid 
part  of  the  purchase  money,  and  ^ven  a  bond 
and  mortgage  for  the  residue,  and  is  in  the  un- 
disturbed possession,  will  not  be  relieved 
against  the  payment  of  the  bond,  or  proceed- 
ing on  the  mortgage,  on  the  mere  ground  of  a 
defect  of  title,  there  being  no  allegation  of 
fraud,  nor  any  eviction ;  but  he  must  seek  his 
remedy  at  law,  on  the  covenants  in  his  deed. 
Abbot  V.  Allen,  3  J.  C.  R.  519. 

21(j2.  If  there  is  no  fraud,  and  no  covenants 
taken  to  secure  the  title,  the  purchaser  has  no 
remedy,  on  a  failure  of  title.    IbicL 

*2163.  Where  the  purchaser 
[  ^SOT  ]  gave  a  bond  and  mortgage  to  se- 
cure the  purchase  money,  and  an 
action  of  ejectment  was,  afterwards,  brought  to 
recover  the  land  purchased,  by  a  person  claim- 
in|;  paramount  title,  and  tlie  venaor  brought  a 
suit  on  the  bond,  and  also  advertised  the 
premises  for  sale,  under  a  power  contained  in 
the  mortgage,  the  proceeciings  on  the  bond 
and  mortgage  were  stayed,  until  the  action  of 
ejectment  ajEoinst  the  purchaser  was  detennin- 
ed,  and  until  the  further  order  of  this  Court 
Johnson  V.  Gtrt,  2  J.  C.  R.  546. 

2164.  Where  one  person  bids  for  another 
at  auction,  but  does  not,  at  the  time  the  lot  is 
knocked  down,  nor  on  the  day  of  sale,  disclose 
to  the  vendor  or  auctioneer  the  name  of  his 
principal,  he  becomes  responsible  as  the  pur- 
chaser.   M^Ctmb  V.  WrigU,  4  J.  G.  R.  659. 

2165.  If  there  is  any  doubt  or  difficulty 
about  the  title,  it  will  be  referred  to  a  master 
to  examine  and  report  thereon.    Ibid, 

2166.  A  vendor  of  land,  selling  in  good  fiiith, 
is  not  responsible  for  the  goodness  of  his  title, 
beyond  the  extent  of  his  covenants  in  the  deed. 
Giuvemtuer  v.  Elmmdorff  5  J.  C.  R.  79. 

C.  JsTotvet  to  iht  pwrchastr,  and  how  far  he  is 

afftcUd  by  it. 

2167.  A  conveyance,  with  a  rtciUd  of  the 
intent  of  the  purchase,  is  a  conveyance  with 
notice,  and  the  nantee  takes  subject  to  trusts 
implied  as  well  as  expressed.  CuyUr  v. 
Bradt,  on  appeal,  2  C.  C.  E.  326. 

21^.  A  lis  pendens,  duly  prosecuted,  is  no- 
tice to  a  purchaser,  so  as  to  affect  and  bind  his 
interest  by  the  decree :  the  pendency  of  the 
suit  is  deemed  to  commence  from  the  service 
of  the  subpana,  after  the  bill  is  filed.  Murray 
T.  fioUotf,  1  J.  C.  R.  56&  . 

2169.  A  purchase,  pendente  lite,  of  die  sub- 
ject matter  in  controversy,  does  not  vary  or 
affect  the  rights  of  the  parties.  Mwrray  v. 
lAflbum,  2  J.  C.  R.  441. 

2170.  Where  the  defendant  purchased  part 
of  a  trust  estate,  with  notice  of  the  pendency 
of  a  suit  against  the  trustee  for  a  breach  of 
trust,  and  of  an  injunction,  it  was  decreed, 
that  he  should  pay  the  consideration  money, 
with  interest,  to  the  plaintiff,  for  the  use  of  the 
cestui  que  tntsiSj  or  convey  in  fee  the  land  pur- 
chased to  and  for  the  same  tnisti.  Murray  v. 
llhtfer,  2  J.  C.  R.  155. 
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2171.  4  purchaser  being  ebargenble  with 
notice  of  a  suit  {>endinff  in  this  Court,  all  fur- 
ther proceedings  towams  completing  the  pur- 
chase, or  paying  the  money,  are  bnuduleDt 
and  void.  HeaUey  v.  Finster,  2  J.  C.  R. 
158. 

2172.  A  denial  of  notice  of  the  pendency 
of  tlie  suit  will  not  avail,  if  the  defendant,  at 
the  time,  knew  the  character  of  the  person  of 
whom  he  purchased ;  diat  he  was  trustee,  aci 
had  no  power  to  sell.    Ibid. 

2173.  Though,  in  a  bill  filed  against  a  tnu- 
tee  of  lands,  for  an  account,  and  a  conveyance 
of  them  to  the  cestui  que  trust,  the  description 
of  the  lands  is  |^neral,  as  '* divers  lands  in 
Co8by*s  Manor,  m  tlie  patent  of  S.,"  yet  it  is 
enough  to  put  a  purchaser  of  a  lot  in  Cotb^i 
Manor  on  inquiry ;  and  being  chargeable  widi 
notice  of  the  pendency  of  the  suit,  and  of  ail 
the  fiicts  in  the  bill,  it  is  good  notice 

to  him  tliat  •the  lot  purchased  by     [  •SOS  ] 
him  was  part  of  the  trust  estate 
mentioneci  in  the  bill.     Grren  v.  SLayter,  4  J.  C. 
R.38. 

2174.  A  lis  pendens,  or  consnructjve  notice 
of  a  suit  pendmg  against  a  trustee,  for  an  ac- 
count, Sic,  will  not  prevent  the  payment  by  a 
debtor  of  a  bond  to  the  trustee,  or  his  assignee, 
being  the  legal  owner  of  the  bond,  there  bein^ 
no  receiver  appointed  by  the  Court     Ibid. 

2175.  A  purchaser  of  A.,  a  trustee,  is  not 
chargeable  with  notice  of  the  trust,  bv  means 
of  the  registry  of  a  deed  from  H.  to  ft.,  recit- 
ing that  A.  had  executed  a  declaration  of  the 
trust.    Murray  v.  BaUou,  1  J.  C.  R.  566. 

2176.  If  a  purchaser  has  notice  of  the  tnist, 
at  the  time  of  the  purchase,  he  himself  \^ 
comes  a  trustee,  notwithstanding  the  consider 
ation  paid  by  him.    Ibid. 

2177.  A  purchaser  of  land  chargeable  with 
constructive  notice  only,  bv  means  of  a  lit 
pendens,  is  not  to  be  changed  with  costs,  there 
neing  no  actual  fniud.    ind. 

2178.  Whether  a  latent  equity  in  a  third 
person,  will  defeat  a  bona  fidje  assignee,  with- 
out notice  of  his  right,  except  it  be  an  assign- 
ment by  an  executor,  which  carries  on  the 
face  of  it  notice  of  his  fiduciary  character? 
QiMcre.    Ihid. 

2179.  A  purchaser,  without  notice,  from  one 
who  has  fraudulently  purchased,  is  not  affect- 
ed by  tlie  fraud.  Bumpus  v.  PUztner,  IJ.  C.  R. 
213. 

2180.  And  a  purchaser  with  notice  to  him- 
self, from  one  who  purchased  without  notice 
of  the  fraud,  may  protect  himself  tinder  the 
first  purchaser.  Ib%d.  [And  su  Debtor  and 
Creditor.] 

2181.  Eouity  does  not  lend  its  aid  againat  a 
purchaser  tor  a  valuable  consideration  without 
notice.  lYost  V.  Beekman,  1  J.  C.  R-  988. 
300. 

2182.  Notice  of  an  encumbrance  stops  tU 
fiinher  proceedings  towaids  the  completion  of 
the  purchase  or  pavroent  of  the  money.    IW 

2183.  A  party  claiming  relief  in  equity,  as 
a  bona  fide  purchaser,  must  positively  and  per* 
eisely  dCeny  all  notice,  though  St  ia  not  chorired 
ML     &  P.  Jtf timty  T.  bSIois  IJ.  C.  R.  sea 
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&P.Mvarayr,Fln$Ur,2J.C.R.155.   &P. 
Dtnning  v.  Smiih,3J.C.  R.  332. 

2184.  Where  the  executors  of  a  deceased 
sheriff  were  authorized  by  a  statute  to  sell 

Eronerty  under  execution,  and  a  master  sold 
loa  under  a  decree  in  favor  of  a  subsequent 
mortgagee,  with  the  assent  of  the  agent  of  the 
executors,  with  a  mutual  understanding  that 
tlie  sale  should  be  valid,  and  the  execuuon  be 
aatisfied  out  of  the  proceeds  of  such  sale,  and 
that  was  made  known  to  the  purchasers  at  the 
time;  and  the  agent  of  the  executors  afler- 
wards  sold  the  land  to  persons  who  knew  alt 
the  circumstances,  such  subsequent  sale  was 
held  to  be  fraudulent  and  void.  Mason  v. 
Sudam,  2  J.  C.  R.  172. 

218o.  Though  a  purchaser  at  a  public  sale 
be  cbargeable  with  notice,  yet  a  honajide  pur- 
chaser under  him  is  not  affected  bv  his  notice. 
Demarest  v.  Jfynkoopy  3  J.  C.  R.  iSO.  147. 

2186.  That  the  plaintiff  is  a  bona  Jtdt  pur- 
ihaser,  without  notice,  is  not  ground  for  a 
hill  for  relief,  though  it  is  a  good  ground  of 
dflenee  in  equity.  Beekman  v.  Frosty  on  aj)- 
Fal,  18  J.  R.  54a  S.  C.  1  J.  C.  R.  288. 
JtittU  V.  Palmer,  7  J.  C.  R.  f)5. 

2187.  A  purchaser  for  a  vakiable  considers* 

tion,  without  notice,  *from  a  volun- 
[*399  ]    tary  or  fraudulent  grantee,  wUi  be 

preferred  to  a  subsequent  pur- 
chaser for  a  valuable  consideration,  without  no- 
tic<>,  from  the  fraudulent  grantor.  JRobtrU  v. 
.^flirrwi,  3  J.  C.  R.  371.  377.  The  first  pur- 
chaser  for  a  valuable  consideration,  without 
notice,  (under  the  27  Eliz.  c.  4.  or  sess.  10.  c. 
41.  &  3w)  whether  from  the  fraudulent  grantor 
or  grantee,  will  be  preferred.  JUeL  S,  C.  on 
apl»eal,  18  J.  R.  515. 

2188.  The  possession  of  a  tenant  is  notice 
to  a  purchaser  of  the  reversion  of  the  actual  in- 
terest of  the  tenant,  and  the  purchaser  is  bound 
to  admit  every  claim  which  the  tenant  could 
enforce  against  the  vendor.  ChesUmum  v. 
Gardner,  5  J.  C.  R.  29. 

2189.  A  purchaser  under  persons  authorized 
by  naiute  to  sell,  is  presumed  to  know  the  na- 
ture and  extent  of  the  authority,  and  purchases 
«  his  peril  Denning  v.  Smith,  3  J.  C.  R.  332. 
344. 

2190.  To  support  the  plea  of  a  bona  fide  pur- 
cliase,  without  notice,  so  as  to  entitle  the  party 
to  a*!ief  agiunst  a  conveyance  alleged  to  be 
fraudulent,  the  party  must  not  onl^  aver  and 
prove  that  he  had  no  notice  of  the  rights  of  the 
other  party,  but  that  he  actually  paid  the  pur- 
^'w.  money  before  any  such  notice.  It  is  not 
efficient,  ibat  he  has  merely  secured  the  pur- 
chase money.    Jnrett  v.  Palmer,  7  J.  C.  R. 

2191«  If  a  person  who  has  contracted  to  sell 
land,  refuses  to  perform  his  contract,  and  sells 
tl>e  land  to  a  third  person,  for  a  valuable  con- 
sidenition,  such  purchaser,  having  notice  of 
tbe  equitable  title  of  the  vendee  under  the  con- 
tract, may  be  compelled  to  convey  the  land  to 
bim.    Oyampum  v.  Brotmu  6  J.  C.  R.  398. 

Ste  Jtgrstmesd.  JMtor  and  Crtdiiar.  Mortgage. 
Voi.  £26 
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LXXV.   FTILL./^ 

"   <■  _ 

A.  Who  may  make  a  trtZ7.  < 

B.  Construction  of  a  wUL         \ 

C.  RepubliccUion, 

D.  Revocation, 

A.  Who  may  make  a  unU, 

2192.  Extreme  old  age  does  not  disqualify  a 
person  frotn  making  a  will.  Fan  Alst  v.  £nai- 
ter,  5  J.  C.  R.  148.  158.  It  is  sufficient,  if  the 
testator  possesses  a  competent  understandioir. 
Ibid, 

2193.  A  feme  covert  may  make  a  will  in  fit- 
vor  of  her  husband,  in  execution  of  a  power 
reserved  to  her,  while  sole,  over  her  separate 
estate.    Bradish  v.  Gibbs,  3  J.  C.  R.  523. 

2194.  And  a  will  made  in  execution  of  a 
power  retains  all  the  properties  of  a  will,  and 
IS  revocable  at  the  pleasure  of  the  wife.    Ibid, 

[See  further,  as  to  the  |M>wer  of  a  wife  over 
her  separate  estate,  Husband  and  Wife^  C] 

*B.  Construction  of  a  wO.  [*400] 

2195.  The  intention  of  a  testator  must  be 
collected  from  the  will  itselfl  Maam  v.  JUoimi, 
on  appeal,  14  J.  R.  1. 

2196.  Parol  evidence  is  inadmissible  te 
explain,  vary,  or  enlarge  the  wdrda  of  a  will, 
except  in  the  case  of  a  latent  ambiguity,  or  to 
rebut  a  resulting  trust.    Ibid, 

2197.  Where  the  testator  bequeathed  to  hia 
wife  *'  all  the  rest,  residue,  and  remainder  of 
the  moneys  belonging  to  his  estate,  at  the  time 
of  hia  decease ;''  heQ,  that  the  word  ^'moneyt" 
must  be  taken  in  its  ordinary  acceptation,  and 
to  mean  only  cash,  and  not  bonds,  mortf;agefl| 
or  choses  in  action,  there  being  nothing  m  the 
will  to  show  that  tlie  testator  intended  to  use 
the  word  in  that  extended  sense.  Ibid,  S,  C, 
1  J.  C.  R.  231. 

2198.  Money  means  gold  or  silver,  or  die 
lawful  currency  of  the  country,  or  bank  notee 
where  they  are  known  and  used  in  the  market 
as  cash,  or  money  deposited  in  the  bank  for 
safe  keeping,  and  does  not  comprehend  prom- 
issory notes,  bonds,  mortgages,  or  other  secu- 
rities.    Ibid, 

2199.  Nor  are  the  declarations  of  the  testa 
tor,  or  evidence  as  to  the  state  of  his  propertyi 
admissible,  to  show  a  different  intent    Aid. 

2200.  A  will  is  to  be  so  construed,  that  all 
the  parts  of  it  may  be  efiectual  and  consistent ; 
and  an  ambiguity  apparent  on  the  face  of  it 
cannot  be  removed  by  parol  proof.    Ibid, 

2201.  Where  a  false  or  inapplicable  descrip- 
tion is  annexed  to  a  subject,  which  is  certain 
without  such  description,  it  is  to  be  rejected. 
Ibid. 

2202.  That  construction  will  be  moat  favor- 
ed, which  will  prevent  a  total  failure  of  the  be- 
quest, if  specific ;  but  the  full  force  of  this  rale 
does  not  appl^  to  the  residuary  clause.    Ibid, 

2203.  A  wdl  and  codicil  are  to  be  taken  to- 
gether, as  parts  of  one  and  the  same  instru* 
meot.    WestcoU  v.  Cady,  5  J.  C.  K  334. 
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•  2304.  The  introductory  part  of  a  wUI  has 
some  effect  in  aiding  the  construction  of  the 
Bubsequent  bequests  or  devises  ;  but  the  inten- 
tion manifestea  in  the  introductorv  part,  is  not 
alone  sufficient,  without  an  actual  devise.  Earl 
V.  Grim,  IJ.  C.  R.  494. 

2205.  But  if  it  is  apparent  in  the  introducto- 
XY  part,  that  the  testator  meant  to  dispose  of 
tue  whole  of  his  property,  and  the  expressions 
in  the  residuarv  clauses  may  include  the  whole, 
they  may  betaken  in  the  largest  sense,  in  order 
to  correspond  with  the  introductorv  part 
Rid. 

2200.  The  words  of  a  will  are  to  be  constru- 
ed according  to  their  natural  sense,  unless 
some  obvious  inconffniity  would  arise  from 
Buch  construction,  noostvdt  v.  Tliurman,  1 
J.  C.  R.  220. 

2207.  Where  a  testator  directed  his  real  es- 
tate to  be  sold  by  his  executors,  and  the  pro- 
ceeds to  be  put  out  at  interest,  on  good  securi- 
ty, and  the  tnUrest  to  be  annually  paid,  in  equal 
proportion,  to  A.,  B.,  and  C,  and  the  survivors 
of  them,  without  limitation  of  time,  but  was 
nlent  as  to  any  further  disposition  as  to  the 
principul  or  residuum  of  his  real  estate  ;  held, 
that  this  was  a  bequest  of  the  principal  as  well 
88  the  interest;  it  being  apparent 
[  •401  ]  from  the  introductory  and  "other 
clauses  in  the  will,  that  the  testator 
did  not  intend  to  die  intestate,  in  that  respect. 
Earl  v.  Grim,  1  J.  C.  R.  494. 

9206.  S.,  being  about  to  sail  on  a  voyage  to 
the  West  fndUs,  where  he  afterwards  died,  ad- 
dressed a  letter  to  M.,  containing  the  following 
clause :  **  A  thousand  accidents  might  occur  to 
me,  which  might  deprive  my  sisters  of  that  pro- 
tection which  it  would  be  my  study  to  afford ; 
and,  in  that  event,  I  must  beg  that  you  will  at- 
tend to  putting  them  in  possession  of  two  thirds 
of  what  I  may  be  worth,  appropriating  one 
third  toMissC.  and  her  child,  in  any  manner  that 
may  appear  most  proper ;"  held,  that  this  was 
a  valia  will ;  especially,  aAer  it  had  been  prov- 
ed, as  the  last  will  of  S.,  before  the  surrorate, 
mod  administration  granted  with  the  will  an- 
nexed ;  and  that  C.  and  her  son  were  each  en- 
titled to  a  moiety  of  one  third  of  the  personal 
estate  of  the  testator,  in  the  hands  of  the  ad- 
ministrator. Morrell  v.  Dickey,  1  J.  C.  R. 
15a 

2209.  Plate  used  in  the  family,  passes  under 
a  devise  or  conveyance  of  ^*  household  goods 
and  furniture.**  Bunn  v.  JVinthrop,  1  J.  C.  R. 
S29. 

2210.  Where  the  will  of  the  testator  is  so 
ambiguously  expressed  as  to  render  it  pro|ier 
for  the  executor  to  take  the  direction  of  the 
Court,  the  costs  of  the  suit  will  be  ordered  to 
be  paid  out  of  the  fund  in  controversy.  Rogers 
V.  Boss,  4  J.  C.  R.  606. 

C.  RepublieaiiofL 

2211.  A  codicil  with  three  competent  wit- 
nesses, being  executed  with  all  the  solemnities 
required  by  the  statute,  may  be  a  republication 
of  a  will,  so  as  to  give  efiect  to  a  devise  other- 
wise void,  on  account  of  the  devisee  being  a 

908 


witness  to  the  original  will.    Mooers  v.  WkiU, 
6  J.  C.  R.  300.  375. 

D.  RAioeaiwrL 

2212.  Subsequent  marriage  and  birth  of  a 
child  are  an  implied  revocation  of  a  will,  either 
of  real  or  personal  esmte.  Brush  v.  WiUans, 
4  J.  C.  R.  506. 

2213.  But  such  presumptive  revocation  maf 
be  rebutted  by  circumstances.    Ibid, 

2214.  It  seems,  ibeii  a  subsequent  niarria<^, 
or  subsequent  birth  of  a  child  alone,  will  not 
amount  to  an  implied  revocation.    /Zrti. 

2215.  Implied  revocations  of  wills  are  not 
within  the  statute  of  frauds.    Ibid, 

2216.  A  will  duly  executed,  but  revoked  bv 
a  subsequent  marriage  and  birth  of  a  child, 
cannot  be  connected  with  a  subsequent  will  not 
executed  with  the  requisite  solemnities  to  pAss 
real  estate,  so  as  to  constitute  a  valid  will;  but 
the  estate  descends  to  the  heir.    Ibid, 

2217.  A  conveyance  by  a  testator  of  land  de- 
vised by  him,  is  a  revocation  of  his  will  pro 
tanto,  Minuse  v.  Cox,  5  J.  C.  R.  441.  lAt- 
ingston  v.  LAvingston,  3  J.  C.  R.  148. 

*2218.  As,  where  a  testator  con- 
veyed his  share  of  the  real  estate     [*402] 
under  the  will  of  his  deceased  fa- 
ther (and  which  made  part  of  the  testator's  real 
estate  devised  to  his  children  |  to  trustees,  for 
the  payment  of  the  debts  of  nis' father;  hid, 
that  the  subsequent  conveyance,  being  merely 
for  the  payment  of  debts,  was  a  revocation  only 
as  to  that  particular  purpose ;  and  the  tnist  as 
to  the  residue  was  for  the  devisees,  and  not  for ' 
the  heirs  of  the  testator.    lAvingston  v.  Liv- 
ingston, 3  J.  C.  R.  148. 

2219.  So,  when  an  estate  specially  deviled 
is  sold  by  the  testator,  by  an  executory  contmct, 
it  is  a  revocation  of  the  devise  in  equity ;  for 
the  estate,  at  the  time  of  the  contract  of  sale,  is 
considered  as  in  the  vendee.  ff^aUon  v.  fftdton, 
7  J.  C.  R.  258. 

2220.  And  where  the  contract  is  for  a  pan 
of  the  land  devised,  it  is  a  revocation /mitonio, 
in  equity,  though  not  at  law.     Ibid, 

2^1.  And  this,  though  the  contract  of  sale 
be  rescinded  by  the  purchaser,  and  the  testator 
is  thereby  restored  to  his  former  title  and  estate, 
and  died  seised  of  the  same  land.     Ibid, 

2222.  It  seems,  that  if  a  testator  conveys  the 
estate  devised,  though  he  takes  it  back  by  tlie 
same  instrument  or  otherwise,  it  is  a  revocatit>u 
of  the  will,  at  law  and  in  enuitv,  though  he 
did  not  intend  to  revoke  it.     ibid, 

2223.  But  a  mortgage  or  charge  by  the  tes- 
tator, for  the  payment  of  debts,  is  not  a  revoca- 
tion beyond  the  special  purpose  of  it    Ibid. 

2224.  A  conveyance  inoperative  for  the  wont 
of  completion,  or  by  the  inca|)acity  of  the 
grantee,  may  amount  to  a  revocation,  if  it 
shows  the  intention  of  the  testator  to  revoke 
his  will.    Ibid. 

2225.  A  devise  once  revoked,  expressly  or 
by  implication,  cannot  be  restored  without  a 
republication  of  the  will.    Ibid* 

SetDevist.    Sushtmd imd Wifk 
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CHATTELS. 


1.  R  MtemSy  that  a  stone  ibr  grinding  bark, 
affixed  to  a  uiilJ,  called  a  bark  mill,  is  uot  part 
of  the  freehold,  hut  a  pei:sonal  chattel.  Hcer- 
mancc  v.  Vemoif,  6  J.  K.  5. 

2.  Wheat  or  com,  growing,  m  a  chattel. 
Wkipplt  V.  Foot,  2  J.  It  418.  i&  P.  Mwamb 
d  a/.  V.  Ramer,  id.  421.  n. 

3.  The  word  *' chattels'*  denotes  property 
and  ownership.  People  v.  Holbrook,  13  J.  It. 
90. 

4.  It  seem$9  that  machinery  for  spinning  flax 
find  tow,  and  carding  machines,  attached  to  the 
building  by  an'uprigbt  board  resting  on  the 
iiaine«^aud  fiistened  at  the  ceiling  and  by  elects 
nailed  to  the  floor  round  the  feet  of  the  frames, 
but  the  frames  or  machines  themselves  not 
otherwise  fasteaed  to  the  building,  are  not^- 
turOf  but  personal  chattels.  CrtsMon  v.  Slovlj 
17  J.  R.  IIG. 

*5.  A  cidtr  mill  and  presa^  erect- 
[  *403  ]  eil  by  a  tenant  holding  from  year 
to  year  at  his  own  expense,  and 
for  his  own  use,  in  making  cider  on  the  farm, 
are  not  flxtures,  but  personal  chattels  belong- 
ing to  the  tenant,  who  may  remove  them,  at 
the  expiration  of  his  tenancy.  Holmes  v. 
Tmnper,  20  J.  K.  29. 

6.  And  if*  the  tenant  enters  on  the  laud,  af- 
ter the  expiration  of  his  tenancy,  and  removes 
Mich  cider  mill  and  press,  though  be  may  be 
liable  as  a  irespaaser  on  the  soil,  yet  tlie  prop- 
erty in  the  mill  and  press  remains  in  him. 
IbuL 

See  Saj.e  or  CBATTEt.s.  BAtLMSirr. 
Lease.    Assjo^ment. 


CHEAT. 

1  fo  constitute  a  cheat  or  fraud  an  indict- 
able ofience  at  common  law,  it  must  be  such  a 
fraud  as  would  affect  the  public ;  such  a  de- 
ception as  common  prudence  cannot  guard 
ts^im ;  as»  by  using  false  weights  and  meas- 
ures, or  false  tokens,  or  where  there  is  a  con- 
«>iracy  ta  cheat.     3^  People  v.  Babcocky  7  J. 

2.  Where  a  person  pretended  that  he  had 
money  in  his  pocket  ready  to  pay  a  debt, 
whereby  he  olitained  a  receipt  in  full  in  dis- 
cbarge of  it,  and  then  went  away  without  pay- 
ing the  money,  no  indictment  will  lie,  there 
being  no  &lse  token,  but  only  a  false  assertion. 
Ibid, 

3L  A  person  who  obtains  goods  under  the 
pretence  that  he  lived  with  and  was  employed 
by  A.  B.,  and  who  sent  him  for  them,  is  in- 
dictable for  obtaining  goods  by  false  pretences, 
under  the  statute.  (Seas.  13.  c.  29.  s.  13.) 
PeopU  V.  Muuony  12  J.  R.  292. 

4.  Where  the  credit  is  obtained,  by  means 
of  thefiilae  pretence,  the  case  comes  within 
tbsatatitte.    Md. 

5.  The  statute  introduced  a  new  mle  of 
Iftw;  the  common   law  extending  only   to 


cheats  effected  by  means  of  any  false  token, 
having  the  semblance  of  public  authority,  or 
in  any  manner  touching  the  pubhc  interest. 
Ibid. 

6.  A  fmud,  to  be  indictable  at  common  law, 
must  be  one  affecting  the  public,  such  as  com- 
mon prudence  is  not  suflicient  to  guard  against ; 
as  using  fiilse  weights  and  measures,  fuse  to- 
kens, or  where  there  is  a  conspiracy  to  cheat. 
People  v.  J»/a/cr,  14  J.  R.  371. 

7.  Where  a  person  got  possession  of  a  prom- 
issory note,  by  pretending  that  he  wished  to 
look  at  it,  and  then  carried  it  away,  and  refused 
to  return  it  to  the  holder ;  held,  that  this  was 
merely  a  .private  fraud,  and  not  punishable 
criminally.    Ibid. 

8.  A  Court  of  Special  Sessions  of  the  Peace 
has  jurisdiction  of  cheats.    Ibid, 


•CHENANGO  BANK.  [•404] 

1.  The  act  incorporating  the  Bank  of  Cht- 
nango,  (Sess.  41.  c.  253.  s.  16.)  directs  that  all 
the  parties,  whether  makers,  endorsers,  draw- 
ers or  guarantors  of  any  note,  &.c.  counted 
at  the  bank,  shall  be  sued  fotni/v,  &C.,  so  that 
only  one  bill  of  costs  shall  be  charged  on  one 
note,  6lc»  ;  field,  that  a  declaration  against  the 
m.*iker  and  endorser  of  a  note  (discounted  at 
the  bank)  jointly,  as  if  they  were  joint  makers, 
is  good,  and  that  the  note  might  be  given  in 
evidence,  under  such  a  count.  Bank  of  Cht- 
nango  v.  Curtisa,  19  J.  R.  326. 

2.  But  such  note  cannot  be  given  in  evidence 
under  the  common  money  counts,  when  the 
endorser  is  joined ;  the  statute  having  given  a 
new  remedy,  unkiiown  to  the  common  law. 
Bnd. 

3.  The  CKaiango  bank  agreed  with  the  de- 
fendants, on  their  depositing  two  thousand  dol- 
lars, to  let  them  have  five  thousand  dollars  in 
the  notes  of  the  bank,  which  were  marked ; 
and  as  long  as  the  notes  were  kept  from  re- 
turning to  the  liank,  the  defendants  were  to  pay 
no  interest,  and  they  were  at  no  times  fo  suflfer 
a  greater  amount  of  notes  to  return  than  the 
amount  of  tlieir  de[)08it;  and  they  were  to 
have  the  money  as  long  as  they  kept  the  ex- 
change goo<l ;  but  either  party  was  at  liberty 
to  put  an  end  to  the  agreement,  on  giving  six 
months*  notice;  and  if  the  exchange  were  not 
kept  good,  the  agreement  was  to  M  forfeited, 
and  the  bank  to  he  at  liberty  to  call  for  imme- 
diate payment ;  and  the  defendants  «ive  a  note 
to  the  bank  ruade  by  two  of  them,  and  endonMd 
hy  the  other  two,  for  5000  dollars,  payable 
mne^  days  afler  date;  hdd,  in  an  action 
brought  by  the  bank  on  the  note,  against  all  the 
defendants  as  makers,  that  the  contract  be- 
tween the  parties  was  not  usurious;  that  the 
note  was  dxscowded  by  the  bank,  withui  the 
meaning  of  the  act  of  incorporation ;  and  that 
although,  when  the  note  fell  due,  no  bills  of  the 
bank  had  been  returned,  and  therefore  nothing 
was  due  on  the  note,  and  more  than  six  months 
had  elapsed,  yet  the  endorsers  were  not  dis- 
charged, as  they  were  estopped  by  the  agree- 
ment from  making  anymicn  objection,    imd. 
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COLLECTOR  OF  TAXES. 

In  an  ftction  brought  on  a  bond  given  by  a 
collector  of  taxes  against  him  and  Ins  sureties, 
the  declaration  alleged  the  delivery  of  the  tax 
list  and  asseasment  roll  to  the  collector,  and 
the  warrant  of  the  supervisors,  requiring  him 
to  collect  and  pay  over  the  amount^  including 
fua  of  coUcdion ;  and  assigned,  as  a  breach  of 
the  condition  of  the  bond,  the  non-imj'^ment  of 
the  amount  of  the  tax  list,  on  which  the  dam- 
ages were  assessed ;  held,  that  the  plaintiff  was 
not  entitled  to  recover  as  part  of  tne  damages, 

the /ee«  of  eolUcHon^  and  that  the 
[  *405  ]    declaration  *was,  therefore  bad,  and 

the  damages  improperly  assessed. 
Laihnp  v.  jUUn,  19  J.  R.  229. 


COLONIAL   LAWS. 

1.  The  charter  of  1683,  of  James,  Duke  of 
York,  was  not  in  force  afler  the  revolution  of 
J688.  Jackson,  ex  dem.  fVoodruff,  v.  GUchrist, 
15  J.  R.  89. 

2.  Whether  before  the  colonial  act  of  1771, 
the  interest  of  a  feme  covert  in  land  could,  in 
this  state,  be  conveyed,  otherwise  than  byfne^ 
4ftuere,    Rid. 

3.  The  statute  of  1771,  <*  to  confirm  certam 
ancient  conveyances,"  provided,  that  no  clahn 
to  any  real  estate  whereof  any  person  was  then 
actually  possessed,  should  be  deemed  to  be 
void,  upon  the  pretence,  that  the /erne  cvoeti 
granting  the  same  had  not  been  privately  ex- 
amined ;  it  seems,  that  in  regard  to  new  and 
iiDsettled  lands,  the  constructive  posaession 
arising  from  the  right  of  property  is  sufficient 
to  satisfy  the  words  of  the  act,  such  possessbn 
being  sufficient  in  other  cases;  as,  to  entitle 
the  htisband  to  an  estate  by  the  curtesy,  or  to 
enable  the  owner  to  maintain  trespass.    IbuL 


COMMISSIONER, 

WUh  VuR  powers  of  a  Judge  of  the  Supreme  Court, 
m  certain  eases,    (Seas.  96.  c.  16.) 

The  Supreme  Court  has  the  same  power 
over  the  prooeedings  of  the  recorder  of  Ahis 
York,  while  acting  as  a  commissioner,  as  when 
acting  as  recorder ;  but  they  will  not  exercise 
the  power  where  the  recorder  has  a  discretion 
by  the  act,  and  has  acted  definitively,  as  in 
granting  a  supersedeas  under  the  act,  as  to  ab- 
sconding debtors.  The  regular  course  is  to 
bfin^  ufi  the  proceedings  of  the  recorder  by 
eeri&rttri,  not  oy  an  order  of  the  Court  Learn- 
sd  V.  Dwfol,  3  J.  C.  141. 


COMMON. 

L  Land  was  leased  in  fbe ;  the  grantee  cove- 
M  to  pay  rent ;  thegrantor  covenanted  that 


the  grantee  should  have  common 
of  estovers  *and  pasture  out  of  the  [  *406  ] 
other  lands  of  the  grantor;  the. 
grantor  approved  those  lands,  whereby  the 
grantee  was  prevented  from  enjoying  the  com- 
mon. In  an  action  by  the  asstrnees  of  the 
grantor,  to  recover  the  rent,  hdd,  tnat  the  cove- 
nant that  the  grantee  should  have  common,  did 
not  operate  as  a  grant,  but  as  a  covenant ;  and 
that  the  common  made  no  part  of  the  prenii««fl 
granted,  and  on  which  rent  was  reserved; 
consequently,  that  die  grantor^  approving  did 
not  furnish  a  defence  in  an  action  lor  the  rent, 
and  that  the  grantee^i  remedy  in  such  case  was 
by  action  on  the  covenant  WsMs  v.  Cojfn,  11 
J.  R,  495. 

2.  The  estate  granted  in  this  lease  being  an 
estate  in  fee,  the  common  of  estovers  and  of 
pasture,  mentioned  in  the  covenant,  are  of  that 
species  which  are  denominated  appurteDimt, 
and  not  appendant    Per  Van  Mss,  J.    ffnd. 

3.  Common  appurtenant  does  notarise  from 
any  connection  of  tenure,  and  may  be  created 
by  grant  or  claimed  by  prescription  ;  but  com- 
mon appendant  can  only  arise  from  prescrip- 
tion.   Per  Van  Jiess,  J.    Und* 

4.  Common  appurtemad  may  be  apnortioo- 
ed.    lAvingston  v.  Ten  Broeck^  16  J.  R.  14. 

5.  But  wnere  the  owner  of  hud  to  which 
common  is  appurtenant,  purchases  part  of  the 
land  out  of  which  the  common  is  to  be  taken, 
or  the  owner  of  part  of  the  land  oat  of  which 
common  is  to  be  taken,  purebasea  the  land  or 
part  of  the  land  to  whicn  the  common  is  ap* 
punenant,  the  right  of  conimoB  becomes  ex- 
tinct, not  only  as  to  the  part,  but  as  to  the 
whole.    Ibid, 

6.  A  conveyance  of  a  right  of  common  bj 
the  eldest  tenant  in  common  or  parcener,  is 
void,  but  all  the  tenants  must  join  in  the  grant; 
for  it  descends  to  all  the  children  of  ao  intes- 
tate, by  statute,  and  not  according  to  the  role 
of  the  common  law.  Leyman  v.  Med,  16  J. 
R.dO. 

7.  The  grantee  in  (be  of  a  right  of  common 
m  mss,  and  without  number,  may  aliene  it, 
and  it  descends  to  his  heirs ;  but  it  cannot  be 
aliened  in  such  a  way,  as  to  giv«  the  entire 
right  to  severalperaonSyto  be  enjoyed  by  them 
separatelv.    lh%d. 

8.  And  where  a  right  of  common  m  gratf 
descends  to  several  persons,  as  tenants  in  com- 
mon, or  parceners,  ii  seems,  that  it  cannot  be 
divided  between  them,  but  there  must  be  a 
joint  enjoyment  of  it    Ibid, 

9.  One  tenant  in  common  of  such  a  right  of 
common,  cannot  convev  a  right  in  tlie  conn- 
mon,  tliough  he  may,  jouuly  with  other  tenants, 
aliene  it    Rid, 

See  Tkraut  uk  Comioir. 


COMMON  CARRIERS. 

1.  Comnion   carriera  are  liable  ibr  ereiy 
injury  which  happena  to  gooda  intnisted  tn 
their  care,  unlesa  it  be  caused  hj 
the  act  of  ODD,  •(inavitabie  aoa-    [  •407] 
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dent,)  or  of  the  enemies  of  the  land.  Cbft  v. 
M'Meehm,  6  J.  R.  160.  S.  P.  Kenm  v.  Cough- 
fry,  11  J.  R.  107. 

2.  Where  a  vessel  was  beating  np  the  Hud- 
unj  against  a  light  and  variable  wind,  and  be- 
ing near  shore,  and  whilst  changing  her  tack, 
the  wind  suddenly  failed,  in  consequence  of 
which  she  ran  aground  and  sunk ;  hddj  that 
the  sudden  fiiilure  of  the  wind  was  the  act  of 
GOD,  (inevitablp  accident,)  and  excused  the 
farrier,  there  being  no  negligence  on  bis  pcui. 
CoU  r.  M'Medien,  6  J.  R.  160. 

3.  And  whetlier  there  was  negligence  or 
not,  is  a  question  of  &ct  for  the  jury  to  de- 
cide, /wi 

4.  Masters  and  owners  of  vessels,  who  un- 
denake  to  carry  goods  for  hire,  are  liable,  as 
common  carriera,  whetlier  the  transportation 
be  from  port  to  port,  within  the  state  or  be- 
yond sea,  at  home  or  abroad ;  and  they  are 
uiswereble,  as  well  bv  the  marine  law  as  by 
tbe  cominoD  law,  for  all  looses  not  arising  from 
inevitable  accident,  or  such  as  could  not  be 
foreseen  or  prevented.  EOioi  v.  Rossdl^  10 
J.R.  I.    AP. Kemp  v.  Coughity,  11  J;  R.  107. 

5.  The  master  and  owners  of  a  ship  are  re- 
ipODsible  for  the  goods  which  they  have  un- 
dertaken to  carry,  if  stolen  or  embezzled  by 
the  crew,  or  any  other  person,  though  no  fault 
or  neffligence  may  be  imputable  to  them. 
SdMffdm  r.  Harvey,  6  J.  R.  170. 

&  Where  goods  were  shipped  at  JVetr-Ybril:, 
to  be  deliveri^  at  Loiidon^  and  on  the  arrival 
of  the  ship  the  goods  were  refused  admission, 
being  prohibited  bv  the  la^vs  of  England^  and 
the  consignee  and  master  agreed  that  the 
goods  should  remain  on  board,  and  be  return- 
ed to  the  shinpers  in  JVho-Yorkj  at  their  risk, 
tbey  paying  the  freight  from  London^  and  an 
endonenient  was  made  on  the  bill  of  lading  to 
that  efiect ;  heU  that  the  ship  owner  was  re- 
sponsible for  the  embezzlement  of  any  part  of 
ibe  goods,  between  the  time  of  tbe  first  ship- 
ment at  ^^ew-Tork  and  their  return  there, 
though  Bnf^ish  custom-house  officers  were  on 
board  during  the  time  the  vessel  was  in  Lon- 
^  and  though  they  might  have  embezzled 
»be  goods,  not  tbe  master,  or  crew,  or  any 
person,  with  their  knowledge.    Ibid. 

7.  Where  goods  are  embezzled,  or  lost, 
during  the  voyace,  the  master  is  bound  to  an- 
swer for  the  value  of  the  goods  missing,  ac- 
cording to  the  clear  net  value  of  soods  of  like 
kind  and  qualinr,  at  the  port  of  deli  very.  Wtrf- 
««wn  V.  LaughUm,  8  J.R.  2ia 

8.  But  whether  he  is  liable  to  pay  interest 
from  the  time  when  the  goods  ought  to  have 
been  delivered  or  not,  depends  on  the  circum- 
*ancc8  of  the  case :  but  if  no  fraud  or  mis- 
<^nduct  is  imputable  to  the  master,  interest 
will  not  be  allowed.    IhuL 

y.  Ths  carrier  of  eoods  laden  on  deck  is 
jwt  liable,  in  case  of  their  being  thrown  over- 
board, ibr  the  preservation  of  ship  and  cargo. 
^^y.  Wright,  I  C.R.4S. 

10.  Nor  18  there  any  contribution  in  such 

li«  A  penoQ  may  be  a  common  carrier  of 
njowy,  as  well  as  of  other  property.  Kemp  v. 
^«Hgte3f,  11  J.  R.  107.      *"    *^  '  ^ 


12.  Where  the  master  of  a  vessel,  employed 
in  the  transportation  of  goods  between  the 
cities  of  Aeir-  York  and  Albany,  received  on 
board  a  quantity  of  flour,  to  be  carried  to  N'euh 
York,  and  there  sold  in  the  usual  course  of 
such    business,    for  the  ordinary 

freight,  and  having  *sold  the  flour  [  *408  ] 
at  AVtiH  York  for  cash,  was  robbed 
of  the  money ;  hdd,  that  the  owners  of  the 
vessel  were  answerable  fi>r  tbe  money  to  the 
shippers  of  the  flour,  though  no  commission  or 
distinct  compensation  beyond  the  freight  was 
allowed  for  the  sale  of  the  goods  and  bring- 
ing back  the  money,  such  b«ing  the  duty  of 
the  master  iu  tbe  usual  course  of  his  em- 
ployment, where  no  special  instructions  were 
given.    Ibid. 

13.  The  person  who  receives  and  forwards 
goods,  taking  upon  himself  the  expense  of 
transportation,  for  which  he  receives  a  com- 
pensation from  the  owner  of  the  goods,  but 
who  has  no  concern  in  the  vessel  by  which  the 
^oods  are  forwarded,  nor  any  interest  in  the 
freight,  is  not  a  common  carrier.  Roherts  v. 
7Vm«r,  13  J.  R.  233. 

14.  Where  goods  were  put  on  board  the  de- 
fendant's vessel,  to  be  carried  to  Albany,  and, 
on  arriving  there,  were,  by  the  defendant's 
dbection,  put  upon  the  wharf;  hdd,  that  this 
was  not  a  delivery  of  the  goods  to  the  con- 
signee ;  and  that  the  evidence  of  usage  to  de- 
liver goods  in  this  manner  was  immaterial ; 
that  the  defendant  was  liable  in  trover,  for 
such  part  of  the  goods  as  were  not  actually 
delivered  to  the  consignee.  Otirander  v. 
Broum,  15  J.  R.  39. 

15.  Though  the  goods,  in  this  case,  were 
taken  away  without  the  direction  of  the  con- 
signee, by  a  cartman  usually  employed  to 
transport  his  goods,  and  the  greater  part  were 
actimlly  received  by  the  consignee  ;  hdd,  that 
this  did  not  amount  to  evidence  of  a  delivery 
of  that  part  of  the  goods  alleged  to  be  lost,  as 
the  cartman  was  not  to  be  deemed  to  be  the 

general  agent  of  the  consignee  for  receiving 
is  goods.    Jbid, 

lo.  A  carrier  is  not  justified  by  the  inability 
or  refusal  of  tbe  consignee  to  receive  the 
ffoods,  to  leave  them  exposed  on  a  wharf;  but 
It  is  his  duty  to  secure  them  for  the  owner. 
Bnd. 


COMMON  SCHOOLS. 

1.  The  act  relative  to  common  schools, 
(Sess.  35.  c.  24.  s.  8.)  authorizes  the  inhabit- 
ants of  a  school  district  to  meet  and  vote  a  tax 
on  the  resident  inhabitants  of  the  district,  for 
the  purpose  of  building  a  school-house,  &c, 
and  to  choose  trustees,  who  are  to  raise  the 
sum  of  money  voted,  by  assessment  on  tbe 
taxable  inhabitants,  agreeable  to  tbe  levy  on 
which  the  town  was  taxed  the  preceding  year, 
A  tax  was  voted  by  the  inhabitants  of  a  school 
district,  in  Sepiember,  1813,  and  the  trustees 
made  out  theur  aaseflsment  roll,  agreeable  to 
the  levy  of  the  town  tax  in  the  year  1813,  by 
which  A.,  who  was  a  resident  taxable  inhal>- 
itant  of  the  town  when  the  tax  was  voted,  but 
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not  a  resident  or  taxable  inhabitant  in  181?, 
was  assessed  for  his  proportion  of  the  tax; 
heldf  that  the  tax  list  of  the  preceding  f/eor  must 
be  understood,  according  to  the  general  law 
relative  to  the  asHessuient  and  collection  of 
taxes,  to  mean  the  year  ending  on  the  1st  day 
of  Aus^t ;  and  the  assessment  on  A.  was, 
therefore,  legal  and  correct.  Ryder  v.  Cwkter- 
back,  VZ  J.  K.  A12. 

^.  Persons  not  inhabitants  of  a 
[  *409  ]  town,  are  not  liable  to  be  taxed  for 
the  support  of  common  schools 
in  that  town ;  and  if  a  tax  be  assessed  and 
levieil  upon  the  property  of  such  non-resident, 
both  the  trustees  who  issued  the  warrant,  and 
the  collector  who  executes  it,  are  trespassere. 
Suudam  v.  Keys,  13  J.  R.  444. 

3.  The  trustees,  in  such  case,  having  only  a 
special  and  limited  authority,  the  collector  or 
officer  is  bound  to  see  that  they  act  within 
the  scofie  of  their  legal  powers.    Ibid. 

4.  It  is  iiot  necessary  that  the  clerk  of  a 
school  district,  appointed  under  the  act  of  the 
15ih  of  April,  1814,  (Sess.  37.  c.  192.)  should 
take  the  oath  prescribed  by  law  within  JifUen 
days  from  the  time  of  his  appointment ;  it  is 
sufficient  if  he  takes  the  oatn  before  any  of- 
ficial act  is  done  by  him.  HowUmd  v.  Ltcce, 
16  J.  R.  135. 

5.  The  same  person  may  be'appointed  cleric 
of  the  school  district,  and  collector  at  the  same 
tune,  there  being  nothing  incompatible  in  the 
two  offices.    IbvL 

&  Under  the  act,  (Seas.  37.  c.  192.)  ihe  free- 
holders and  inhabiiaints  of  the  school  aistrict,  at 
their  regular  meeting,  must  vote  a  precise  and 
dtfimte  sfwm,  as  a  tax  on  the  inhabitants  of  the 
district  for  building  a  school-house,  &c.  22o6- 
mon  V.  Dodge,  18  J.  R.  351. 

7.  The  irvigiets  of  the  school  district  are  not 
authorized,  by  a  general  vote  of  such  meeting, 
(or  levying  a  tax  to  defray  the  expenses  of 
building  a  school-house,  without  specifying 
the  sum  to  be  levied,  to  issue  their  warrant  to 
levy  the  amount  of  moneys  expended  fay  them 
for  that  purpose.    Jbid, 

\Set  an  act,  passed  Apr^  12, 1819,  (Ses&  42. 
c.  152.)  repealing  former  acts;  and, also,  an 
act  amending  the  same,  passed  April  17, 18^ 
(Seas.  45.  c.  25G.)] 


CONDITION. 

I.  CoTu^um,Ai»trcon«btietf ,«  (a)  Wkan  preet" 

dent;  (b)  When  subsequent. 
11.  menyauL 

III.  HluUis  a  good  performmue,  haw  it  may  be 

VHUved,  and  how  M«  time  i^ performance 
fiuxybt  enlarged. 

IV.  Breachof  a  condUionf  and  how  waived. 

L  CondUion,  how  construed;  (a)  When  preco- 
dent;  (b)  Whensubsequent^ 

(a)  When  precedent. 

1.  There  are  no   technical  words   which 
inake  a  condition  precedent  or  subsequent,  but 
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it  depends  ou  the  good  sense  and  pkln  under- 
standing of  the  contract.  Barruso  v.  Ma 
dan,  2  J.  R.  145. 

2.  If  it  appear,  by  the  agreement,  that  the 
plain  intent  of  cither  *  party  was  to 

have  the  thing  to  be  done  to  him  per-     [  *410  ] 
formed   before  his  doing  what  he 
undertakes  on  his  part,  the  performance  must 
then  l)e  averred.     Cunningham  v.  Morrdl,  10 

J.  R.  2oa 

3.  WherQ,  by  the  agreement,  pavmentH  are 
to  be  made  as  the  work  proceeds,  but  the 
whole  consideration  is  not  to  be  paid  until  the 
whole  work  has  been  performed,  tlie  cove- 
nants are  not  independent,  but  an  entire  per- 
formance must  be  averred,  according  as  the 
plaintiff  claims  the  entire  consideruiion,  or 
such  part  of  it  as  remains  due  on  the  comple- 
tion of  the  service ;  or  else,  if  he  claims  a 
ratable  part  of  the  con^deretion,  he  mustuvcr 
a  ratable  performance.  Cunningham  v.  Mot- 
re2^  10  J.  R.  20a  Contra,  Seers  v.  FowUr,2 
J.  R.272.    Havens  y.  Bvsh^  id.  W7. 

4.  So,  whei-e  A.,  by  his  agreement^  was  to 
complete  a  certain  piece  of  road,  oo  cr  before 
a  certain  da^,  and  d.  covenanted  to  pay  kirn 
for  completing  the  whole  of  the  work  G,0CO 
dollars,  to  be  paid  in  instalments,  as  the  work 
progressed ;  held,  that  A.  could  not  maintain 
an  action  for  tlie  whole  consideration  money, 
without  averring  and  proving  a  performance 
of  the  whole  work ;  and  that,  if  he  brought  \ia 
action  for  a  ratable  part  of  the  money,  he  must 
show  a  ratable  perrormance,  Cunninghast  t. 
Mnrdl,  10  J.  R.  203. 

5.  Where  the  plaintiff  agreed  to  work  for 
the  defendant,  for  eight  months,  for  104  Hol- 
lars, or  13  dollars  per  month  ;  hM,  that  tJie 
contract  was  entire,  and  that  the  perfbrroanre 
of  the  work  for  the  whole  period  of  eight 
months  was  a  condition  precedent,  to  he  ex- 
ecuted liefore  the  plaintiff  could  sue  for  his 
hire.    Reab  v.  Moor,  19  J.  R.  337. 

6.  G.  covenants  to  execute  and  deliver  to 
R.,  on  a  certain  day,  a  good  and  sufficient 
deed  of  land,  and  r»  covenants  to  pay  G.,  on 
the  same  day,  a  certain  sum  of  money ;  tliese 
are  de|)endent  covenants,  and  the  delivery  or 
tender  of  the  deed  by  G.  to  R.  is  a  condition 
precedent,  on  the  part  of  G.,  to  his  brindnx 
an  action  for  the  money.  Green  v.  Reynom,  2 
J.  R,  207.  5.  P.  Jones  v.  Gardner,  10  J.  R. 
266.  &  P.  GaTly  v.  Price,  16  J.  R.  267.  i/or- 
(ftn  V.  l&efmn^,  17  J.  R.  293.  ISofrft  v.  .Von/- 
gomery,  20  J.  K.  15. 

7.  On  a  contract  for  the  delivery  of  stock, 
the  delivery  and  payment  of  the  money  are 
dependent  covenants,  and  the  plaintiff  murt 
aver  a  performance,  or  an  offer  to  perform,  h^ 
fore  he  can  bring  his  action.  Per  Kent,  Cb. 
J.     Green  v.  Rafrudds,  2  J.  R.  207. 

8.  A  bond  was  given  bjr  A.  and  B.,  as  trus- 
tees of  a  church,  conditioned  to  furnish  F^ 
the  obligee,  with  a  comfortable  dwelling- 
house,  Slc,  {/*  necessity  required;  hdd,  that  the 
phiintiff  was  bound  to  show  the  existeoee 
of  a  necessity,  arising  from  his  inability,  from 
pover^,  to  procure  a  bouse,  as  a  condition 
preceaent  to  a  right  to  recovci^r  on  the  bono 
Ferris  v.  Pvrdy,  10  J.  R.  359. 
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Further,  as  to  averring  a  peHbrmance  of  a 
coudjtion  preccdeDt    See  Pleadiscos. 

(b)  When  subsequent, 

9.  If  by  the  terms  of  the  contract,  the  money 
ii  to  be  paid  by  a  day  certain,  and  which  is  to 

happen  before  the  performance  of 
[  ^411  ]    the  •service,  or  by  a  day  certain, 

and  there  is  no  day  certain  for  the 
fwrtormance,  the  performance  is  not  a  con- 
(litioD  precedent  Cunntngh(tm  v.  MorreU, 
10  J.  R,  203.  (See  Seers  v.  Fowler,  2  J. 
R,  272.) 

10.  Where  mutual  covenants  go  only  to  a 
|virt  of  the  consideration,  and  a  breach  of  that 
put  may  be  paid  for  in  damages,  the  defend- 
ant cannot  set  it  up  as  a  condition  precedent, 
but  the  covenants  in  such  case  are  regarded 
as  in(ipi)endenL  Bennet  v.  Executors  ofPix- 
hj,  7  J.  R.  249. 

11.  Ill  consideration  of  400  dollars,  A.  cov- 
rn  tilted  to  convey  to  B.,  on  a  certain  day,  a 
c  mill  lot  of  land,  the  same  to  be  appraisorl 
by  C.  and  D.,  and  if  appraised  at  more  than 
^tO  dollars,  B.  was  to  pay  A.  the  surplus,  and 
if  at  less,  A.  to  pay  B.  the  surplus :  the  ap- 
jmiisement  and  {layment  of  the  surplus  by  B. 
sri'  not  a  condition  precedent  to  his  bringing 
nn  action,  and  need  not  be  averred,  for  A.  was 
biHiiid  to  convey,  and  if  a  suqilus  was,  on  ap- 
praisement, found  in  his  favor,  he  might  re- 
cover from  B.    IbuL 

12.  M.  covenanted  to  provide  vessels  and 
find*  for  certain  mercantile  expeditions,  and 
B.  covenanted  to  select  the  goods,  or  send  sam- 
I'-'S  if  necessary  ;  and  it  was  agreed,  that  if 
tm-  lint  expedition  was  not  sent  out  by  M.  in 
0(1?  inontli  from  tiie  date  of  the  contract,  it 
fbouid  be  void,  the  party  in  default  to  pay  all 
darnajs^es  and  costs ;  it  was  held,  that  the  cove- 
iiniiUi  were  independent,  and  that  B.  was  not 
bound  to  select  the  goods  before  the  vessel 
was  {irovided  by  M.,  and  that  B.  was  entitled  to 
(iaroages  for  the  non-performance  of  the  con- 
tract on  the  part  of  M.  Barruso  v.  Madan,  2 
J.ill45. 

1-J.  Where  A^  by  articles  of  agreement, 
drod  9ih  September,  1807,  covenanted  to  ex- 
f-'to  a  deed,  in  fee,  to  B.,  on  the  15th  ^oy, 
l^^•^  and  B.,  in  consideration  thereof,  cove- 
nanted to  pay  to  N.  50  dollars  in  four  weeks 
alV  r  the  date  of  tije  agreement ;  50  dollars  in 
tbree  weeks  thereafter ;  900  dollars  on  the 
I'flb.Voy,  1808,  &c. ;  the  covenants  were  held 
tn  !>*»  mutual  and  indcpendenL  WUcax  v.  Ten 
i^:/ ^,  5  J.  R.  78. 

14.  If  covenants  be  once  established  to  be 
intl' jiendent,  they  continue  so  throughout,  al- 
tbou^rh  the  plaintiff  has  covenanted  to  do  cer- 
tiiu  arts  on  his  part,  in  the  intermediate  time, 
Ih  twwn  the  performance  of  the  different  acts 
l«  U?  done  by  the  defendant.    Ibid. 

II.  fFhenwnd, 

13.  A  man  devisca  land  to  his  children,  in 
«M«  ftey  inhabit  tkt  toum  of  H, ;  these  words, 
whether  a  condition  subsequent  or  precedent, 
or  a  linutation,  are  void,  as  being  repugnant  to 


the  estate  devised ;  unreasonable  or  uncertain, 
or  as  being  nugatory,  the  heirs  themselves  be- 
ing to  take  advantage  of  it,  there  lieing  no  lim- 
itation or  devise  over  by  the  will.  Jyewkerk  v. 
JSTewkerk,  2  C.  R.  345. 

III.  What  is  a  good  performajice,  how  it  may 
he  waived,  and  hoto  (lie  iiine  oj  performance 
may  be  enlcwged, 

16.  When  an  obligor  undertakes  for  the  act 
of  a  third  person,  it  is  ♦incumbent 

on  the  obligor  to  procure  the  act  to  [  •412  ] 
be  done,  unless,  at  the  time  of  en- 
tering into  the  lioud,  there  was  an  impossibil- 
ity of  doing  the  act,  or  the  doing  of  it  had 
since  been  impossible,  bv  the  act  of  GOD,  or 
of  the  law,  or  of  the  obligee  himself.  Moun- 
8tij  V.  Drake,  10  J.  R.  27. 

17.  So,  if  A.  gave  a  liond  to  B.,  the  plain- 
tiff in  a  suit,  conditioned  to  be  void  if  C,  tlie 
defendant  therein,  should,  on  or  before  a  cer- 
tain day,  surrender  himself  into  the  custody 
of  the  sheriff  of  Z>.,  in  that  suit;  it  is  not 
sufficient,  that  C.  offered  himself  to  the  slieriir 
and  to  tho  attorney  of  the  plaintiff^  for  the 
purpose  of  being  surrendered,  but  a  strict  per- 
formance must  be  shown,  for  the  want  of 
which,  it  is  no  excuse  that  the  plaintiff  miglir, 
and  did  not  issue  an  execution  to  the  sheril?^ 
or  that  the  sheriff  might,  and  did  not,  or 
would  not  receive  the  defendant  into  custody. 
Ibid, 

18.  The  condition  of  a  bond  to  convoy  a 
lot  of  land,  number  78,  in  the  township  of,  &c., 
containing  a  certain  number  of  acres,  is  per- 
formed by  a  delivery  of  a  deed  for  the  laud, 
according  to  its  usual  tod  known  description, 
although,  on  actual  sur\'ey,  it  may  be  found 
to  contain  a  less  number  of  acres;  for  the 
mention  of  the  number  of  acres  is  merely 
matter  of  description.  Mann  v.  Pearson^  2 
J.R.37. 

19.  The  time  of  performing  a  condition 
may  be  enlarged  bv  a  parol  agreement  Ftem^ 
ing  V.  GilbeH,  3  J.  R.  528. 

20.  So,  performance  may  be  waived  by  pa* 
rol.    Ibid, 

IV.  Breach  of  a  condiiiony  and  how  waived, 

21.  The  condition  of  a  bond,  to  save  the 
obligee  harmless  against  a  certain  mortgage, 
which  was  an  encumbrance  on  land  sold  l>y 
the  obligee  to  the  obligor,  is  broken,  if  tho  ob- 
ligee be  not  indemnified  against  the  I)ond  nc- 
companving  the  mortgage.  White  v.  De  Vil- 
liers,  1  J.  C.  173. 

22.  If  it  be  covenanted  in  a  lease,  that  in 
case  the  lessee  should  suffer  or  permit  more  than 
one  person  to  every  100  cures,  to  reside  on,  vjte^ 
or  occupy  any  part  of  the  premises,  the  lease 
should  be  void,  and  the  lessee  let  parts  of  the 
premises  to  persons  for  a  year,  to  cultivate  for 
shares,  in  the  proportion  of  more  than  one  to 
each  100  acres,  it  is  a  breach  of  the  condition, 
and  defeats  the  lease.  Jackson,  ex  dem.  Cot- 
den,  V.  Brownell,  IJ.  R.  267. 

23.  But  where  the  quantity  of  land  demised 
was  135  acres,  and  the  lessee  covenanted  not 
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to  permit  more  tlian  one  tenant  to  each  100 
acres  to  reside  on,  or  occupy  tbe  premises,  his 
permitting  one  other  tenant  besides  himself  to 
occupy  the  premises,  is  not  a  breach.  Jadt- 
son,  ex  dem.  CoUtUj  v.  •^on,  1  J.  R.  273. 

24,  Where  the  condiuon  of  a  bond  was, 
that  tlie  obligor  should  secure  the  obligee 
from  all  encumbrances  on  certain  lands,  and  it 
was  a^ed  that  the  obligor  should  see  the 
lands  free  from  all  encumbrances  by  the  20th 
of  February  i  it  was  hddy  that  this  did  not 
amount  to  a  covenant  ibr  quiet  enjoyment, 
and  that  if  the  land  was  not  freed  from  all  en- 
cumbrances by  the  20th  of  Fcbrucary,  there 
was  a  breach  of  the  condition,  and  that  the 
obligee  might  recover  on  the  bond  without 
showing  an  eviction.  Jvliandy,  BurgotL  11 
J.  R.  477. 

*25.  The  condition  of  a  recog- 
[  *413  ]     nizance,  that  the  party  shall  prose- 
cute a  suit  to  cnect,  is  broken  by 
nis  submitting  to  a  nonsuit  Covtnhovcn  v.  Sta^ 
manetal.  1J.C.23. 

26.  Nor,  if  the  writ  be  abated  for  any  cause, 
will  it  save  the  recognizance,  unless  another 
writ  be  sued  out  with  diligence.     IHcL 

27.  The  forfeiture  of  a  condition  is  not 
waived  by  parol  assent,  or  silent  acquiescence. 
Jackson, exdem.Bronckf\,  Crysler,  1  J.  C.  125. 


CONSIGNOR  AND  CONSIGNEE. 

1.  If  the  consignor  purchase  goods  merely 
bs  agent  of  the  consignee,  and  which  are  to 
be  transported  at  the  risk  of  the  latter;  by 
delivery  to  the  carrier,  the  property  of  the 
C4>nsignor  is  devested,  and  he  cannot  bring  an 
action  against  the  carrier.  Potter  v.  Lansing, 
1  J.  R.  215. 

2.  If  the  papers  accompanying  the  goods, 
state  them  to  be  shipped  on  account  and  risk 
of  the  consignee,  he  paying  freight,  without 
further  explanation,  it  will  be  intended  that 
the  consignor  was  a  mere  agent  to  make  the 
purchase.    Ibid. 

3.  But  if  the  goods  are  not  to  be  paid  for 
until  delivery,  and  the  consignor  is  to  nm  all 
the  risk  of  transportation,  the  property  re- 
mains in  him  untd  delivery,  notwithstanding 
that  the  freight  is  to  be  paid  by  the  consignee. 
J^ffrdyre  v.  Bourne,  1  J.  R.  229. 

4.  Goods  were  purchased,  and  shipped  in 
an  American  vessel,  by  American  merchants,  to 
merchants  in  France,  under  an  agreement  be- 
tween them,  for  that  purfjose,  by  which  the 
former  were  to  deliver  tlie  goods  at  St.  Vol- 
lery,  for  which  tliey  were  to  be  allowed  eight 
per  cent,  commission,  taking  on  themselves 
all  risks,  expressly  including  a  premium  for 
Bea  risk  as  well  as  war  risks ;  the  consignees 
to  pay  the  freight  on  delivery,  and  also  fur  the 
amount  of  cargo,  in  bills  on  London,  guaran- 
tied by  a  commercial  house  in  London;  it 
was  hdd,  that  the  goods  remained  the  proper- 
ty of  tbe  consignors  until  their  delivery  in 
France.  Ludlow  v.  Bowne,  1  J.  R.  1.  See 
De  fVotf  V.  J^euhYork  Firemen  Ins.  Co.  20 
J.  B.  214. 
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CONSPIRACY. 

Three  persons  were  engaged  in  a  conspira- 
cy ;  one  was  acquitted,  and  another  died  be- 
fore trial ;  the  survivor  may,  notwithstanding, 
be  tried  and  convicted.  People  ▼.  Oleott,  2 
Jf.  C.  301. 


•CONSTABLE.        [•414] 

1.  In  trespass,  the  defendant  justified  as  a 
constable,  under  an  appointment  of  three  jus- 
tices, ]>urBuant  to  the  (5th  section  of  the  act 
(Sess.  24.  c.  78.)  relaHve  to  the  duties  and  priv- 
ileges oftoums,  and  that  he  took  the  goods  as 
constable,  by  virtue  of  an  execution  issued 
against  the  goods  of  the  plaintiff,  &c. ;  hdd, 
that  the  appointment  made  by  tiie  justices, 
was  a  judicial  act,  and,  being  within  their  ju- 
risdiction, was  conclusive  and  valid,  until  eet 
aside  or  quashed  on  certiorari,  and  could  not 
be  questioned  in  a  collateral  action.  fVood  v. 
Peake,  8  J.  R.  69. 

2.  Whether  a  constable  has  ]K)wer  to  sum- 
mon a  jury  of  inquiry  to  try  a  claim  to  prop- 
erty tidcen  by  him  on  execution?  Qwtre. 
Tovmsend  v.  PhiUips,  10  J.  R.  98. 

3.  The  bond  taken  from  a  constable  with 
sureties,  under  the  act,  (Sess.  36.  'ch.  35.) 
should  be  made  to  the  people  of  the  state.  War- 
ner v.  Racey,  20  J.  R.  74. 

4.  Though  a  constable  neglects  to  return  an 
execution,  for  above  ihirty  days,  it  is  no  breach 
of  the  condition  of  a  bond  taken  from  him, 
pursuant  to  the  statute,  unless  money  baa 
come  to  his  hands,  on  account  of  such  execu- 
tion, which  he  has* neglected  or  refused  to  pay 
over.    Rid. 

See  Courts  of  Justices  or  thk  Peace, 
II.  III.  XVI. 


CONTEMPT. 

1.  Where  A.  B.,  who  was  a  master  in 
Chancery,  was  committed  by  the  chancellor, 
and  the  order  of  commitment  stated,  that  A.  B-, 
while  he  was  master,  filed  a  bHl,  to  which  be 
subscribed  the  name  of  C.  D.,  one  of  the  so- 
licitors of  the  Court,  without  his  knowledge  or 
consent,  and  prosecuted  the  cause  in  bis 
name,  contrarii  to  the  staitUe  in  such  case  madt 
and  provided,  m  unlfiU  violation  of  his  duty,  as 
master,  and  in  contempt  of  the  aidhority  of  the 
Cotirf,  and  fbr  the  said  tnalpractice  <md  con- 
tempt, the  said  A.  B.  was  ordered  to  be  com- 
mitted  to  rctol,  there  to  remmn  until  the  further 
order  of  the  Court:  It  stems,  that  the  commit- 
ment IS  valid.  Yates  v.  Lansing,  in  error,  9 
J.  R.  395.  Case  qf  J.  V.  M  Yates,  4  J.  R. 
317.  Contra,  Yates  v.  The  People,  in  error, 
6  J.  R.  337. 

2.  The  Supreme  Court  has  no  power  to  dis- 
charge a  person  committed  by  the  Court  of 
Chancery  for  a  contempt.    Ibid. 


414 


CONSTITUTION  OF  THE  STATE— CORPORATION. 


416 


3.  Commitment,  uniU  ihe  Jurther  order  of 
ike  Courts  B  good.    Ibid. 

4.  It  Hemif  that  the  Court  of  Chancery  may 
commit  ibr  a  cootempt,  oo  the  affidavits  of 
wiioeaees  only,  without  first  putting  the  party 
to  answer  to  interrogatories.    JUdL 

5.  If  a  judge,  in  vacation,  on  heJfeaa  corpu$, 

discharge  a  master  in  ^Chancery, 
[  *415  ]    committed  by  order  of  the  Court 

of  Chancery,  for  maipnictice  and 
contempt,  tlie  chancellor  may  recommit  the 
party  for  the  same  cause.    IbiiL 

6.  R  ieems^that  a  person  who  has  been  regu- 
larly committed,  by  the  chancellor,  for  a  con- 
ternpc,  and  afterwards  is  improperly  set  at 
iar^roay  he  recommitted,  bv  an  order  of  the 
Court  of  Chancery,  grounded  upon,  and  recit- 
ing the  oridoal  warrant  or  attachment.    Ibid, 

7.  A  judge  of  the  Supreme  Court  cannot 
di^harge  a  pemn  conunitted  by  order  of  the 
Court  of  Chancery,  on  a  conviction  for  aeon* 
tempt  of  that  Court.    Ibid, 

8.  A  teesu,  that  the  Supreme  Court  cannot 
discharge,  on  habeas  corpus,  a  person  commit- 
ted by  the  Court  df  Chancery,  At  a  contempt 
of  that  Court    Ibid, 

ButstBj  as  to  all  these  points,  Yaies  y.  The 
Peopk^  6  J.  R.  337.  which  seems  eonira, 

i^#ee  Attachment.    Habeas  Co&fus. 


CONSTITUTION  OF  THE  STATE. 

1.  The  eouncU  of  appoinknefd^  being  cre- 
sted by  the  consUhdion,  with  certain  powers, 
the  legislature  cannot  prescribe  to  them  the 
maaner  in  which  they  are  to  execute  those 
powers,  or  prevent  their  removing  an  incum- 
bent from  office,  and  appointing  a  successor, 
wlierever  they  think  proper.  People  y.  Fttat, 
19J.R,58. 

2.  Therdbre,  the  13th  section  of  the  act, 
(Sess.  31.  c  316.)  passed  April  11, 1808,  which 
directs  that,  if  the  council  of  appointment  are 
ntisfied  that  a  commissioner  for  loaning  money 
has  iaithfully  disehaiiged  the  duties  of  his  office, 
they  Dia^  accept  his  resignation,  and  appoint 
another  m  his  idace,  is  void  and  of  no  effisct 
Aid.  ^ 


COPARCENERS. 

One  of  several  coparceners  may  maintain 

rment  on  her  separate  demise.    Jackson^  ex 
Fitzroy^  V.  Sample,  1  J.  C.  231. 


[•416]   •CORPORATION. 

L  Corforaliions  generalhf, 
U.  Bdigimu  eorporaUons. 

I.  Corporations  generoBif, 

1-  Individuals  acting  together,  (br  the  bene- 
fit of  t  society,  are  not  to  be  conridered  «  a 
Vol.  L  Vff 


corporation,  unless  thehr  corporate  capacity  be 
expressly  shown.  Ernst  v.  BarUe,  1  J.  C.  319. 
X,  A  corporation  can  act  only  in  the  mode 
prescribed  by  the  law  creatine  it,  and  the  acts 
of  its  agents  are  no  further  binding  upon  it  than 
as  they  are  done  in  punuance  to  that  law. 
BeaUy  v.  Marine  Insiarance  Company,  2  J.  R. 
109. 

3.  Where  two  trustees,  being  a  corporotioii, 
sign  their  names  separately  to  a  lease,  and  ai^ 
fix  the  corporation  seal  separately  to  each 
name,  it  is  a  good  execution  of  the  lease.  Jack' 
son,  ex  dem.  DonaUy,  v.  fValsh,  3  J.  R.  2a& 

4.  Where  A.,  B.,  and  C,  by  the  name  and 
descripdon  of  lYukees  qf  the  Bagiisi  Soeiehf  pf 
B^  execute  a  bond  with  their  individual  names 
and  seals,  but  with  that  addition,  it  is  a  mere 
description  of  persons,  and  the  obligors  are  lia- 
ble in  their  inaividual  capacity.  T^  v.  Brooh 
tier,  9  J.  R.  334. 

5.  Where  an  act,  incorponiting  a  joint  stock 
company,  directs  the  commissioners  appointed 
thereby  Ibr  the  purpose  of  receiving  subscrqip- 
tions,  as  soon  as  a  certain  number  of  shares  are 
subscribed,  to  give  notice  to  the  stockholders 
to  choose  directore,  but  the  notice  is  not  given 
until  a  greater  number  of  shares  are  subscrib- 
ed ;  it  will  not  affect  the  existence  of  the  eom- 
pany,  or  invalidate  any  contracts  made  with 
them.  Vmon  Twrnaliks  Company  t.  Jenkins,  1 
C.R.381. 

6.  The  president  and  directors  of  a  company 
are  the  proper  persons  to  conduct  the  affiurs  of 
the  company,  and  an  order  made  by  theoiywith* 
out  the  intervention  of  the  company,  is  good. 
Ibid, 

7.  M  seems,  that  the  right  of  a  eoqpontioR  to 
take  toll,  may  be  tried  in  an  action  against  the 
collector,  where  notice  is  given  to  him  not  to 
pay  it  over.    Hearsey  v.  F^uyn,  7  J.  R.  179.     ^ 

o.  A  corporation  cannot  be  seised  of  land  in 
trust,  for  purposes  foreign  to  its  institution. 
Jackson,  ex  dem.  Lynch,  v.  Harkodl,  8  J.  R.  43d, 

9.  So,  the  supervisors  of  a  county,  if  they 
are  a  corporation,  have  no  capacity  to  take  and 
hold  lanos,  as  a  corporation,  for  any  other  use 
or  purpose  than  that  of  the  county  which  they 
represcnL    Ibid, 

10.  Where  the  officers  of  a  corporation  are 
required  to  be  annually  elected,  U  seetns,  that 
they  may  continue  in  office  afler  the  year,  and 
until  others  are  elected.  The  People  v.  Rankle, 
9  J.  R.  147. 

11.  When  a  corporation  sues,  either  on  a 
contract,  or  to  recover  real  property,  they  must, 
at  the  trial,  under  the  general  issue,  show  that 
they  are  a  corporation,  or  be  nonsuited.  Jackr 
son,  ex  dem.  Union  Jkademy,  t.  Plumbs^  8  J.  R 
378 

•12.  A  corporation  plaintiff  may    [  *417  ] 
declaie  by  its  name  cSf  uiooipoea- 
tion,  and  without  setting  forth  the  act  of  incor- 
poration, notwithstanding  it  may  be  a  private 
law.    The  UmMSUdes Bank Y.BaskinSflJ, 

C.132. 

13.  A  corporataoD  m^  be  fiable  <hi  a  con- 
tract not  under  aeal;  and  that  m  well  wImm 
the  contract  is  im^ied,  ss  where  it  is  expras. 
Ikn^^hr,  S.  if  V.  Tun^iks  Qn^pang^ ^  J. 
R.W. 
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14.  Where  •  deed  ie  nmde  to  a  eorpowtiop 
Inr  a  naine  differaoi  fiooi  iti  tnie  name,  tbe 
[jlMiitiiR  may  eue  in  their  true  name,  and  aver 
a  the  diirlaiaiinn^  that  the  defeodaot  made  the 
deed  ta  them,  Inr  the  name  mentaooed  in  tbe 
deed.  Mw-YoA  J^Hoim  Soek^  r.  Fanek,  13 
J.R.aBL 

15u  In  debt  on  a  bond  to  the  commiilit  or 
hmkm  of  a  cotporation,  aeiveNdKai  to  the  cor- 
poration bgr  its  true  name,  the  corpontion  may 
floe  in  their  owniiame,  and  allege  that  the  bond 
via  made  to  them,  by  the  deacriptioo  of  the 
nmmiltM,  Uc    Bid. 

16L  An  action  of  iiwiiinwit  againM  a  corpo- 
lation  muet  be  commenced  by  tuiiaewf  ,  not  by 
atfeffcwwi.  LgnA  r.  Medumk^  Bmkj  13  J. 
R.  197.  [And  see  the  act  concenunff  suite 
against  eorportions,  passed  lUmorv  ^  1817, 
8csB.  40.  c  98.] 

17.  Whererer  a  corpoiation  is  acting  within 
te  aeapa  of  the  legitimaaB  obiects  of  its  incor- 
potation,  all  parol  oootrscts  made  by  its  an- 
thoriaed  agents,  are  ezpfeos  promises  of  the 
oarpotation ;  and  all  dutiea  imposed  upon  them 
by  law,  and  all  benefits  conferred  at  their 
laqyest,  laisB  in^pKed  promises,  for  the  en- 
iiw.'<uient  of  which  an  action  will  lie.  Dwia 
▼•  Jbciii,  tfcof  SL  Jhukm^s  ChunA,  14  J.  R. 

iia 

18L  A  penoo  becoming  a  stockholder  of  an 
inooiporated  company,  by  signing  an  agree- 
aMBC,  by  which  the  subscriben  promised  to 
pay  the  eompany  100  dollsfs  for  erery  share 
alsmek  aet  op|x«ite  their  namei^  ta  wdk  aiaa- 
iMrawdpwppsmsw,  m$id  ai  tmek  Umtamdpiaee  a» 
MU  is  ddenmmed  &v  ike  tnttUa  of  the  mnd 
€aspany^  is  fisble,  in  aMMsmgd,  at  the  suit  of 
the  company,  lor  the  instalments  directed  fay 
ilstnisieestobepaid.  IHdcftat  GDttoa  Afnni- 
yUsry  ▼•  AwM,  14  J.  R.938. 

19.  And  such  agreement,  ahhoo^  without 
dM  worda  fcssKi*  or  order,  is  a  promissory  note 
^HtUn  the  sislnta,  and  no  consideration  need 
ba  avenad  in  the  dedantion.    AtdL 

90L  In  an  action  by  an  incorporsted  company 
Artnanufcetnring  purposes^  the  piaititifls  need 
Bocavar  that  they  have  been  duly  incorporsted, 
as  the  act  authorizing  such  incorporation  is  a 
pnfalie  hiw,  end  the  eertificato  requhed  I7  the 
aet,  OD  being  filed,  becoaMS  a  metier  of  record. 


intoa  eontraet  with  a 

namc^  cannot  ob- 

been  duly  constituted  a 


In  an  action  by  a  corporation,  they  must, 
thagsMial  issue,  show  tfaat  they  are  a 
oorporalion.    P»  TIsayaow,  C.J.    mL    & 

14J.R.41&  ^  *^^ 

93*  InannotionbyatnmpikaeoapB9y,the 
(ofiaspectota  by  the  govemei%aiid 
of  die  UHpedofB,  thsc  the  load 
aomplelsd,  and  that  the  asies 
^  brectod,  are  not  suAcient 'eri- 
olBtaBoe  of  the  ooffpo> 
BfllT.  Ibtatik  W90m%  IVnyAt  Cbo^ 


91.  A  pereon  enlaing 
aotpontion,  in  in 
jset  that  they  have  aot 


[•4181 


JNML  14  J.  R.  41& 


-Ql^y 


adrfbig 


to  employ  their 


snd  the  ssle  of  sudi  |oods  upon  commiaBoa, 
may  lawfully  accept  bills  drawn  on  account  of 
fiiture  consmnmenti^  or  deposita  of  goods. 
JMuM  T.  TV  ODaunuMon  Cbs^aiq^  15  J  R.  44. 
2Sl  a  company  authorised  to  aell  goods  on 
conmiisBion,  ■  bound  by  tbe  acceptanee  of  hi 
geoeral  agent  of  a  bill  drawn  on  the  coropsny, 
on  aocouat  of  goods  stinulsted  10  be  depodted 
with  the  company,  for  sue  on  commisBioB.  JkUL 
96L  A  eorporstioo  has  no  other  powen  than 
such  as  are  specifically  granted  by  tbe  act  of 
incorporation,  or  are  necessary  for  the  puqiose 
of  canrringinto  eftct  the  powen  expressly 
.  3V  Psppk  T.  He  UIm  AinnDue 
J,  15  J.  R.  35a 
An  informaoon  in  the  nature  of  s^st 
lieeagainst  an  inoorporaied  compeay, 
for  canying  00  banking  opentioiia  wiifaoutsa- 
thority  horn  the  legislature.    JWL 

28.  A  statute,  wwtralning  onyperjaa  from  do 
ing  oeitain  a^  applies  equally  to  corporaiiooi^ 
orbodiespoliticjalthougfa  not  mentioned.  ML 

29.  Corporations  are  liable  to  be  taxed  or 
rsted,  as  jpersons  or  inhabitants,  within  the 
meaning  or  tfie  stai 


C.J. 


statute.    IbivL    Ftr  Thoa^$tin, 


30.  Rot  an  attachment  under  the  aet  lekihe 
to  absent  and  abeeonding  debtors^  does  not  lie 
against  the  property  of  a  Jbragm  emrpwvUon, 

IL5. 

31.  The  DHea  huuntmte  Cbayga|^  not  be- 
ing authorized  by  law  to  become  proprietors  of 
any  bank  or  fund  for  the  purpoae  of  iMnii^ 
notes,  receiving  deposits^  making  discounts,  or 
transacting  any  other  business  whi^  incoipo- 
rsted  banks  may  lawfolly  do^  any  note  oil- 
counted  b^  them,  or  security  ^ken  for  mooej 
lent,  dLc  IS  void,  within  the  meatung  of  the  act 
(sees.  3&  c  71.)  to  restrain  unincorporated  as- 
sociations. Utiiea  JksvrsiKe  Oaaipttay  ▼.  Se$Ut 
19J.R.1. 

32.  Tbe  lending  of  monej  by  that  eompmy 
is  not,  however,  declared  void ;  and  the  dmoct 
may  be  recovered,  tbouf^  the  security  be  vm. 

33L  The  defendanta,  deacribing  themsehref 
as  a  committee  of  the  corporation  of  tbe  city 
of  .^Aaiiy,  entered  into  a  contract  with  tbe 
plsintiff,  under  their  respective  handsandsesH 
for  a  survey  of  the  dnr,  &c ;  and  the  corpora- 
tion had  recoanized  their  autlKaty  to  make  tbe 
contract;  kdi,  that  the  defondants  were  not 
liable  to  the  plaiotifTin  theur  individual  capaci- 
ties, but  that  asfioMMtif  would  lie  agmsi  tbe 
corporation.  JSaadioSv.  Fan  Ftddtnamd^&Krt^ 
19J.R.aa 

34.  It  makes  no  difierence  in  regard  to  • 
corporatioii,  whether  its  agent  is  appointed  un- 
der seal  or  not,  or  whether  he  nuta  his  own  seal 

or  no^  to  the  eontraet  he  mwea  in  their  be- 
half.   Aid: 

35.  A  corporation  may  be  dissalved  by  t 
surrender  of  iis  corporate  rjgfata.  £fesv.B(NSH 
19  J.  R.  45&  on  sqppeaL 

36b  And  if  a  corporation  saflfanaciBlobe 
dona,  whieh  destroy  the  *end  and 
olfectforvrhlcbitwashiBiitMedyit    [H191 
is  equivaleiit  tn  a  aumnder  of  In 
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37.  In  ZVcem&er,  1814,  the  raflpondenta,  ao- 
forciing  to  the  provisions  of  the  act  of  the  22d 
of  .Vairfty  1811,  reUdwt  to  eomraHofufor  num- 
ufaeUaring  pttrpotes,  (Seas.  34.  c.  67.)  became 
t  coqioratioD  for  the  period  of  twenty  veara. 
After  December^  1817,  there  was  no  meeting  of 
\he  trustees,  nor  any  business  or  act  done  by 
the  eorporation ;  and  on  the  Ist  of  jPe6ruary, 
1818,  all  the  property  of  the  corporation,  real 
and  personal,  was  sold  under  execution ;  hdiiy 
that  the  oorpo^tlon,  within  the  meaning  of  the 
act,  as  regarded  creditors,  was  dissolved,  after 
ceasing  to  act  for  such  a  length  of  time,  and 
after  a  sale  of  aH  its  property  ;  and  that  the 
members  were  therefore  individually  responsi- 
ble;, 10  the  extent  of  their  shares,  for  the  debts 
of  the  corporadoD,  according  to  the  acL    UntL 

«id.  A  resolution  or  by-law  of  such  corpora- 
tioa,  allowing  the  stockholders,  on  paying  Mfy 
ptr  cmL  of  their  shares,  to  forfeit  their  stock,  is 
void  as  against  creditors.    Ibid, 

39.  Where  a  creditor,  who  was  a  trustee  also 
of  the  corporation,  openly  protested  at  the  time 
aninst  such  resolution  or  by-law,  though  he 
accepted  money  raised  under  it,  and  was  pres- 
ent at  a  subsequent  meeting  of  the  trustees 
wbcn  the  application  of  t>ie  money  was  direct- 
ed, and  to  which  he  assented;  hdd,  that  this 
vas  Dot  a  ratification  by  him  of  such  by-law  or 
resolution.    IlwL 

40.  A  by-law  or  resolution  of  such  corpora- 
tion, that  any  stockholder  paying j^/ier  cenf. 
of  his  shares,  should  be  discharged  from  all  fu- 
tare  caUt  on  his  subscription,  other  than  pro- 
eeediog  by  way  of  forfeiture,  is  valid,  and 
those  who  bad  complied  with  the  terms  of  the 
nsolutjon,  before  the  dissolution  of  the  com- 
pany, were  held  to  be  discharged  from  all  re- 
sponsibilityio  creditors.    RntL 

41.  Where  such  a  corporation  had  executed 
a  bond  to  the  plainti^  under  the  incorporate 
seal  on  which  a  judgment  was  obtained,  in 
0\fareK,  1817;  hdd,  that  the  judgment  was 
binding  and  conclusive  on  the  members,  indi- 
vi<Iually,  to  the  extoit  of  their  shares.  iSL  C. 
20J.R.OG9. 

42.  Though  the  trustees  or  agents  of  the 
company  are  not  the  trustees  or  agents  of  the 
individual  stockholder^  yet  they  may  bind  the 
iadivkluals,  to  the  extent  of  their  respective 
eharea,  in  case  of  a  dissolutbn  of  the  company. 
Bid. 

4a  And  the  individual  stockholders,  who 
become  liable  on  the  dissolution  of  the  compa- 
ny, for  a  judgment  debt  contracted  by  the  trus- 
tees or  scents  of  the  company,  cannot  Impeach 
its  consideration,  except  by  showing  fraud  or 
impositkm,  or  that  it  was  founded  in  error. 
HfiL    SutiL  Chascbbt,XV. 

n.  Bdigwiu  eorporationi. 

44.  Under  the  act  (2  N.  R.  L.  212.)  enabling 
churches  to  hicorporate  themselves,  they  can- 
not take  by  devise ;  for  it  does  not  0|)erate  as 
an  ealargement  of  the  restriction  in  the  statute 
of  wills.    JadUoTi,  ex  dem.  Smiihj  v.  Hammondj 

2  C.  C.  E.  337. 

•45.  A.  dcvistjs  to  B.,  in  trust,  to 
[*480]    pay  the  rents  and  profits  to  the  min- 


ister, &c.  of  the  Baptist  Church,  at,&c. ;  the  de« 
viseeand  cesimquetruH  take  nothingunder  the 
devise,  but  the  land  goes  to  the  heir.    Rid, 

46.  TVustees  of  a  church,  qua  trustees,  eafi« 
not  be  in  possession  iNit  constructively,  by  rea* 
son  of  having  the  right  of  poasessioiL  7ke 
People  T.  RvnUe,  8  J.  R.  464. 

47.  Having  the  key  of  the  church,  is  fnima 
facie  evidence  of  possession,  but  it  does  not 

preclude  an  inquiry  into  the  fiict,  who  are  the 
legal  trustees,  and  have  the  right  of  possession. 
JOnd, 

48.  The  trustees  are,  vwiii(e({0Set^  entitled  to 
the  possession  of  all  the  temporalitiea^  and  are 
considered  as  lawftilly  seised  of  the  ground  and 
buildings  belonging  to  the  church.  The  Peo* 
pie  V.  Rufdde,  9  J.  R.  147. 

49.  And  if  the  trustees  close  the  doors  of 
the  church  against  the  minister  and  congrega- 
tion, and  they  break,  and  enter  the  church  &y 
forcey  an  indictment,  at  the  instance  of  the 
trustees,  will  lie  against  them,  for  such  forcible 
entry.    Ibid. 

50.  Where  the  trustees  were  required,  by 
statute,  to  be  divided  into  three  classea,  and  the 
seats  of  one  class  were  to  be  vacated  at  the  ex- 
piration of  every  year,  so  that  one  third  sboukl 
oe  annua&y  cAo^en,  and  that  the  time  of  the  an- 
nual election  shouki  be  at  least  six  days  before 
the  vacancies  should  happen  ;  and  tbe  annual 
election  is  held  on  a  movable  holyday,  by 
which  means,  in  some  years,  the  election  would 
not  be  at  least  six  days,  &c. ;  such  election  is^ 
notwithstanding,  vali^    Ibid,  * 

51.  An  agreement  made  with  the  trustees  of 
a  religious  society,  by  which  the  subscribers  to 
the  agreement  engage  to  pay  every  vear  to  the 
trustees,  certain  sums  respectively,  ror  the  sup- 
port of  A.  B.,  a  minister  of  the  gospel,  so  long 
as  he  shall  administer  the  gospel  in  the  said  so- 
ciety, and  so  long  as  the  siibscribera  shall  re- 
side within,  &C.,  is  obligatory  on  the  sub- 
scriliers,  so  long  as  A.  B.  shall  administer  the 
gospel,  or  tliey  shall  continue  to  reside,  Slc,  or 
until  the  agreement  is  dissolved  by  mutual  con- 
sent ;  and  the  trustees,  for  the  time  being,  may 
bring  an  action  against  such  of  the  subscribers 
as  are  in  default  Relif^ioua  Society  in  WhUei- 
town  V.  Stone,  7  J.  R.  112. 

52.  The  pews  of  a  choroh  were,  by  a  vote  of 
the  congregation,  sold  at  auction,  free  of  rent* 
for  the  purpose  of  raising  money  to  complete 
the  building.  A.  purobased  a  pew,  of  wnich 
he  continued  in  possession  for  several  years, 
without  any  lease  or  other  agreement,  as  to  the 

Eew  or  rent  In  an  action  ofasiun^sit,  brought 
y  the  truste^es  against  A.,  to  recover  his  pro- 
portion of  the  assessments,  laid  by  the  corpo- 
ration on  the  pews,  in  order  to  detrav  the  sala- 
ry of  the  minister,  it  was  held,  that  A.  was  not 
liable  on  any  implied  oBsumpiit ;  and  the  tnw- 
tees  having  no  power  to  make  assessments  m 
personam,  A.  was  not  liable  personally,  unlsM 
some  contract  or  promise  to  pay  was  shown. 
Trustees  of  the  Pint  PrtdyterianConfregatkm 
in  Hebron  v.  quaekenbu^  10  J.  R.  217. 

53.  In  an  action  of  ejectment,  on  several  de- 
misea,  (one  of  which  was  from  the  trustees  of 
the  parish  of  JSTewburgh,  elected  under  an  lo- 
oorporetion,  punuaut  to  the  act  of  the '  -• 
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ture  to  provide  ihr  the  incoiponi- 
[  *4ftl  ]    tioo  *of  lelifi^otM  eocieties,  passed 

in  March,  1801,  to  recover  the  pos- 
seMoa  of  100  aorea  of  land,  part  of  500  acres, 
mnted  by  a  charter  of  incorporation  in  175Si| 
for  the  use  of  a  minister  of  the  church  of  JEn^- 
land,  against  the  tenant,  claiming  to  hold  umler 
the  truatees  of  the  same  parish,  elected  pursu- 
ant to  an  act  of  the  legislature,  passed  in 
^pril^  180k%  relative  to  the  said  glebe ;  it  was 
hekl,  that  the  lessors  of  the  plaintiff  were  not 
entitled  to  recover  the  premises  against  the 
tenant  in  possession.  Jaekton,  ex  dem.  TYue- 
Ueaofike  PttriA  qf/iewbwrgh,  v.  JSTutUa.  3  J. 
R.115. 

Corporation   books,  when  evidence.     Su 
Evidence. 


COSTS. 

I.  (a)  Wlum  cotls  art  reeaoeraUt ;  (b)  ff%en 
eatUarenoirteoverMci  andwken^if 
paidy  an  action  lies  to  rtcoverthembaeL 
II.  Jrken  the  vtaintiff^mll  haoefuU  coHs  or 
not ;  (aj  ffhen  the  plamtiff,  recovering* 
250  dodart,  or  lesSf  ^utU  have  comnum 
pleaa  costs  only;  (b)  When  the piam- 
tiff,  recovering  50  doUarSy  or  Uss,  shall 
pay  costs,  ami  tshtn  <&e  costs  may  be 
set  off  against  ihe  pUdnHjps  ver&i ; 
•(c)  When  theptauiifrecwtrs  25  dol- 
lars, or  less;  (d)  Costs  in  an  acHon 
against  an  attimey, 

III.  Costs  in  particular  actions ;  (a)  In  tres- 

pass ;  (b)  At  actions  in  tMch  the  Utle 
to  land  comes  m  question ;  (c)  Certi/i- 
cate  of  the  judge  to  entitle  to  costs, 

IV.  Double  costs. 

V.  Costsof  a  former  action, 
VI.  Costs  on  interlocutory  proceedings. 
VII,  Security  for  costs,  token  required,  and 
tshen  to  be  paid  by  the  attorney  for 
want  of  such  security, 
VIII.  Costs  in  error^ 
IX.  Jhxation  of  costs ;  (a|  What  char^  are 
taxable;   (b)   Aotice  of  taxation  of 
costs, 

I.  (a)  When  costs  are  recoverable;  (b)  fFTien 
costs  are  not  recoverable ;  and  uiten,  if  paid, 
an  action  lies  to  recover  them  back, 

(a)  When  costs  are  recoverable, 

1.  Wherever  damages  are  given,  costs  fol- 
low, without  being  foimd  by  the  jury.  Brown 
V.  Smith,  3  C.  R.  81. 

2.  When  the  demandant,  in  dower,  recovers 
damages,  she  shall  have  costs.  HUlyer  v.  Lca^ 
zdert,  10  J.  R.  21& 

%  In  forcible  entry  and  detainer,  costs  are 
given  only  where  the  defendant  traverses  the 
indictment.  The  People  v.  Shaw,  1  C.  R.  125. 
*4.  If  separate  suit^  lie  brought 
[  *425l  ]  against  several  joint  tresfiassers,  the 
plaintiff,  although  be  can  have  but 
one  satisfiiction.  may  recover  costs  from  each 
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of  the  defendants.    Li»ingstonY,Biihep,\J 
R.290. 

5.  Where  separate  suits  are  brought  against 
the  maker  and  endorser  of  a  note,  and  separate 
judgments  recovered,  the  plaintiff  is  entitled  to 
the  costs  in  each  suit.  Austin  v.  Bemiss,  8  J. 
R.356. 

6.  A  defendant  who  attends  with  his  witness- 
es before  a  sheriff,  on  notice  from  the  plain- 
tiff of  executing  a  writ  of  inquirr  of  damages, 
is  entitled  to  costs,  if  the  plaintin  does  not  ap- 
pear, and  the  writ  of  inquiry  is  not  executed. 
Butler  V.  Kelsey,  14  J.  R.  342. 

7.  Where  costs  are  improperly  strttck  out  of 
the  bill,  the  party  cannot  oring  an  action  against 
the  opposite  party  to  recover  them ;  but  i^ould 
appeal  fh>m  the  taxation.  Low  v.  Frwman,  15 
J.  R.  238. 

8.  In  an  action  by  a  witness  to  reeover  bis 
fees  from  the  party  by  whom  he  was  subpcena- 
ed,  parol  eviaence  of  his  attendance,  and  ex- 
amination liefbre  the  Court,  is  admissible. 
Bakery.  BriU,  15  J,  R.2dO. 

9.  A  promise  to  pay  the  costs  of  a  metbn, 
the  costs  having  been  taxed,  is  founded  on  a 
sufficient  consideration.  Warner  v.  Booge,  15 
J.  R.233. 

10.  Where  judgment  is  ^ven  for  the  defend- 
ant, on  a  demurrer,  in  an  action  of  audita  querda, 
he  is  entitled  to  costs  against  the  plaintiff,  un- 
der the  12th  section  of  the  act,  (Sessw  36.  c.  96.) 
BrxM^  V.  Hunt,  20  J.  R.  295. 

11.  Though  costs  are  not  allowed  to  either 
party  on  a  motion  to  eliange  the  venue;  yet 
they  abide  the  event  of  the  suit,  and  may  be 
taxed  after  judgment  Abrton  y.  Biehf  20  J. 
R.475. 

(b)  When  costs  are  not  recoverable ;  and  tf&en, 
tf  paid,  an  action  lies  to  recover  them  back, 

12.  When  the  parties  themoehres  senle  a 
suit,  without  making  any  agreement  respecting 
the  costs,  each  party  shall  pay  bis  own  costs. 
Watson  V.  Depeyster,  1  C.  R.  60.  S,  P.  John- 
ston V.  Brannan,  5  J.  R.  268. 

13.  In  an  action  qui  tarn,  on  the  4th  sectioa 
of  the  statute  of  frauds,  (1  N.  R.  L.  76.)  no 
costs  are  recoverable  by  either  party.  Clarkr. 
Dftoey,  5  J.  R.  251. 

14.  Costs  are  the  consequence  of  some  de- 
fault, and  are  not  awarded  at  common  lav,  or 
in  the  instance  Court  against  an  innocent  party. 
Clinton  v.  Strong,  9  J.  R.  370. 

15.  No  costs  are  given  on  an  arrest  of  judg- 
ment.   Pangbum  v.  Ramsay,  11  J.  R.  141. 

16.  Where  a  judgment  is  reversed  in  part, 
and  affirmed  in  part,  no  costs  are  allowed  oo 
either  side.    Anonymous,  12  J.  R.  340. 

17.  Where  a  party  dies  before  judgnieet, 
the  costs  die  with  the  person.  Travis  v.  Ma- 
ters, 12  J.  R.  500. 

18.  Where  the  costs  were  exacted  by  the 
clerk  of  the  District  Court  of  the  UnUed  States, 
as  a  condition  of  giving  an  onler  for  the  rede- 
livery of  iiroperty  seized  by  the  collector  of  tlie 
customs,  and  by  whom  it  had  Ixseu  liberated; 
it  was  hdd,  that  the  |iaymcnt  was 

not  •voluntary,  and  l)eing  exa«»ted    [  *4)W  ] 

co^re  ojficii,  might-  be  rerovered 

back  in  an  action  of  indebHalus  oMtonpidi  ^ 
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common   Jaw.     dvdon  v.  Strange  9  J.  R. 
370. 

19.  Where  a  suit  is  discontinued,  for  want 
of  cause,  without  any  decision  of  the  Court,  the 
exaction  of  costs  is  an  act  ui  pais,  and  the 
money  may  be  recovered  back  by  suit  against 
ibe  officer  exacting  it,  in  any  other  Court  hav- 
ing competent  jurisdiction.    Ibid. 

IL  When  iht  plamiiff'  shaU  hmtfuU  eosU  w 
not ;  (a)  ffhen  iht  plahUifff  rtcovtnng  250 
ditUar8y  or  Us»y  shall  havt  Common  Plea$ 
costs  onbf  i  (b)  When  iht  plaintiff  recovering 
50  doUarSf  or  less^  shall  pay  costs^  and  when 
Vi€  costs  may  be  set  offagamst  the  plaintiff  ^s 
wrdid;  (c)  Hlten  the  plaintiff  recovers  25 
doOarStOr  less ;  (d)  Costs  in  an  action  agaiTist 
an  attorney. 

(a)  Whesi  the  plaint^,  recovering  250  dollars^ 
or  UsSy  shaJl  have  Common  PUas  costs  only* 

20.  In  an  action  on  a  bond,  conditioned  for 
the  performance  of  covenants,  tbe  plaintiff 
shall  have  full  costs,  although  the  jui^  assess 
nominal  damages ;  for  the  judgment  is  for  the 
{xmalty  and  not  for  the  damages.  Hodges  v. 
Suftlt,  2  J.  C.  406. 

21.  But,  on  a  bond  to  secure  the  payment  of 
m-talments,  if  the  amount  due  be  reduced  by 
&  Ret-off,  judgment  will  not  be  for  the  fieualty 
Ixu  for  the  balance,  and  tbe  plaintiff  must  re- 
cover costs  accordingly.  Fan  Antwerp  r.  /n- 
gtrmll,  2  C.  R.  107. 

22.  A  plaintiff  recovering  250  dollars  debt, 
■nd  also  damages  for  tbe  detention,  is  entitled 
to  full  costs.     Ctapp  V.  Reynolds,  2  JT.  C.  409. 

2:1  In  an  action  of  debt  on  a  bond,  for 
4,800  dollars,  conditioued  to  pay  1,800  dollars 
ill  yearly  mstalments  of  200  dollars  each, 
brought  to  recover  the  first  instalment,  the 
plaintiff  recovered  judgment  for  the  debt,  and 
4lt  clolbrs  and  80  cents  damages ;  it  was  held, 
that  be  was  entitled  to  full  costs.  Pearson  v. 
i^fcy,  10  J.  R.  219.    Sedquitre. 

24.  An  attorney,  suing  by  attachment  of 
privilege,  for  a  dent  less  than  250  dollars,  can 
only  recover  Common  Pleas  costs.  Bcnlcy*s 
C(u%  1  J.  C.  32. 

25.  If,  afler  suit  brought,  the  sum  due  be 
reduced  by  partial  payments  l)elow  250  dol- 
lars and  a  cognovit  is  token  for  the  residue,  the 
plaintiff  cannot  recover  Supreme  Court  costs. 
M'Gr^or  v.  Loveland,  1  C.  R.  66. 

2(k  Where  several  suits  are  consolidated, 
and  the  plaintiff,  in  the  leading  suits,  recovers 
more  than  250  dollars,  and  in  the  other  suits 
hss,  he  will  not  he  entitled  to  Supreme  Court 
costs  in  the  suits  in  which  less  tliau  250dollare 
n  n^coTcred.    Ibid. 

27.  In  covenant  for  non-payment  of  rent  re- 
sencd  in  a  lease,  the  plaintiff  recovering  less 
than  250  dollars,  can  have  only  Common 
PI«»  costs.    Becker  v.  PUUl^  7  J.  'R.  555. 

28.  Where  a  suit  is  brought  in  the  Supreme 
Court,  on  a  hail  bond  biken  in  the  Common 

Pleas,  the  plaintiff  can  recover 
1*4^  1    Common  Pleas  •costs  only.    Has- 

wea  V.  Bates,  9  J.  R.  80.  S.  P. 
Gardiner  v.  Burham,  12  J.  R.  459.    [Those 


cases  were  on  motions  pending  the  suit ;  but 
if  the  plaintiff  had  proceeded  to  judgment, 
and  recovered  more  than  250  dollars,  would 
he  not  have  been  entitled  to  Supreme  Court 
costs  ?     QwBre.'] 

29.  In  an  action  of  debt  on  a  bond,  for  the 
penal  sum  of  500  dollars,  conditioned  to  abide 
the  award  of  arbitraturs,  judgment  in  form 
was  entered  up  for  the  penalty,  though  the 
jury  assessed  the  damages  to  13  dollars  only  ; 
held,  thai  the  plaintiff  was  entitled  to  recover 
fhll  costs.     Godfry  v.  VancoU,  13  J.  R.  345. 

30.  The  judgment  is  the  test  by  which  the 
right  to  costs  is  to  be  determined.    Ibid. 

31.  Where  a  suit  is  brought  in  the  Supreme 
Court,  but,  from  the  amount  recovered,  the 
plaintiff  is  entitled  only  to  costs  in  the  Com- 
mon Pleas,  the  plaintiff  can  recover  costs  only 
according  to  the  existing  rate  of  costs  in  the 
Court  of  Common  Pleas.  (Su  Sess.  41.  t. 
2590  •^'wn.  17  J.  R.  109. 

32.  A  verdict  rendered  in  the  Supreme 
Court  for  the  plaintiff,  for  less  than  250  dol- 
lars, was  set  aside,  on  payment  of  costs ;  the 
plaintiff  made  out  a  bill  of  costs,  according  to 
the  rate  established  for  that  Court,  which  was 
sensed,  notice  of  taxation  given,  and  costs 
taxed,  ex  parte,  no  person  attending  for  the 
defendant,  who  paid  the  costs  thus  Uixed  ;  the 
Court  refused  to  grant  a  retaxation,  and  to 
order  what  had  teen  paid  beyond  Comnion 
Pleas  costs  to  he  returned.  Hitddey  v.  Board- 
man,  3  C.  R.  134. 

(b)  JVhere  the  plaintiff,  recovering  50  dollars,  or 
less,  shall  pay  costs,  and  when  the  costs  mayi 
be  set  off  against  the  plaintiff  *s  verdict. 

33.  The  damages  recovered  above  the  snra 
of  50  dollars,  in  order  to  entitle  the  plaintiff  to 
costs,  must  be  damages  assessed  by  tJie  jury, 
CO  nomine,  exclusively  of  the  costs  which  theV 
may  find.     Van  Home  r.  Petrie,  2  C.  R.  213. 

34.  So,  where  the  jury,  in  an  action  in  the 
Supreme  Court,  find  for  the  plaintiff  50  dol- 
lara  damages,  and  6  cents  costs,  he  must  pay 
costs  to  the  defendant.  Rid.  S.  P.  Steele  v. 
fVesiem  Lock  Company,  2  J.  R.  283.  Ross  v. 
Dole,  13  J.  R.  306. 

35.  Where  the  plaintiff  In  the  Supreme 
Court  recovers  less  than  50  dollars,  the  defend- 
ant may  set  off  his  costs  against  the  money 
recovered^  Spence  v.  fVkite,  1  J.  C.  102.  & 
C.  C.  C.  67.  &  P.  Porter  v.  Lane,  8  J.  R. 
'S57.  And  see  Ross  v.  Dole,  13  J.  R.  306. 
Jackstm  v.  Randall,  11  J.  R.  405. 

36.  If  in  an  action  of  slander  commenced  in 
a  Court  of  Common  Pleas,  and  removed  into 
the  Supreme  Court  by  habeas  corpus,  the 
plaintiff  in  the  Supreme  Court  recovers  less 
than  50  dollars  darpages,  be  is  entitled  to  no 
more  costs  than  damages  under  the  act.  (Sess, 
36.  c.  96.  s.  37.)  Waterman  v.  Bewscftoften, 
13  J.  R,  425. 

37.  In  an  action  for  anviscmee,  if  the  plain- 
tiff does  not  recover  ^y  dollars  damages,  he 
must  pay  costs ;  but  may  set  off  the  lUxmagCB 
against  the  defendant's  costs.  Ross  v.  Dote^ 
13  J.  R.  306. 

3d.  In  an  action  for  false  imprisotmaU  only, 
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[  *4iU  ]    if  the  phuDtiff  rscovera  ^dwoagn^ 
tboiii^h  leas  than  j{%  doUans  be  ia 
entitled  to  full  coata  io  the  Supreme  Court 
Bigtiow  Y.  SUanuy  J9  J.  R.  16& 

(c)  WktH  ikt  pUdniff  reccven  25  dolUa%  or 

39.  Id  the  Common  Pleas,  if  the  jury  find 
lor  the  ptaintifT  25  dollars  damaces,  and  6 
cents  c(]8t8|  he  roust  pay  coats  to  the  defend- 
ant   Seaman  t.  Bailey,  '2  C.  R.  214. 

40.  Plaintiff^  in  tresinss  on  the  case,  in  the 
Common  Pleas,  recovering  6  cents  damages 
and  6  cents  costs,  must  pay  the  defendant'a 
costs.  Van  Cott  v.  J^egug,  9  C.  R.  235. 
Whether  this  nile  ia  not  to  he  confined  to 
those  cases  only,  which  are  within  the  juris- 
diction of  a  Justice's  Court  ?    C^tume. 

41.  In  the  Common  Pleas,  if  tlie  plaintifiPs 
judgment  be  reduced  under  25  dollars,  by  the 
defeudant's  aet-ofi^  he  must  pay  costs,  i&dgtt 
V.  S^t^lt,  2  J.  c.4oa 

42.  If^  in  an  action  in  the  Common  Pleas, 
there  are  mutual  accounts  between  the  parties, 
and  the  sura  of  the  accounts  of  both  parties 
taken  together  exceeds  200  dollan,  the  plain- 
tifi^  on  obtaining  a  yerdict,  or  report,  if  the 
cause  were  referred,  for  less  than  25  dollars, 
is  entitled  to  costSL  Dunham  v.  OiambtriauL 
9J.R.221 

(d)  OMit  im  an  adiom  againd  an  oftomcy. 

4dL  Where  a  iudgraent  is  obtained  against 
an  attorney  in  toe  Supreme  CcKirt  for  less 
than  250  dolhirs,  [but  over  25  dollars,]  the 
plaintiff  is  entitled  to  full  coaiB.  Variam  v. 
OgMe^SJ.VLiSO. 

44.  Where,  in  a  suit  against  an  attorney  of 
the  Supreme  Court,  the  plaintiff  recovers  less 
than  25  dollars,  the  defendant  is  not  liable  for 
ooala,  aince,  by  the  act,  (Sess.  2&  c  9^  a.  0.) 
atiomeys  nwy  be  sued  before  juscioea  of  the 
peace,  in  the  same  manner  as  other  persona, 
except  during  the  sitting  of  the  Court  JlfeW- 
laiiv.fiiiUan<,6J.R.332.  (&s  JMbys  Case, 
1J.C.32.) 

4SL  So,  if  a  plaiadff  recover  less  than  525 
dollars  against  an  attorney,  he  will  be  liable  to 
pay  costs  to  the  detendant ;  but  the  plaintiff 
may  set  off  the  anMuut  he  has  recovered 
against  »o  much  of  the  cofll&  FttkU  v.  tSfair, 
8  J.  R.  12a 

4(1  Where  an  attorney  of  the  Supreme 
Court  is  sued,  and  judgment  is  recovered  for 
a  sum  exceeding  25  doUars,  but  less  tlian  50 
doUara,  the  plaintiff  is  entitled  to  iiill  coaia. 
H'nUk  V.  Sndbridiry  7  J.  R.  537. 

47.  The  privilege  of  counseOor^  and  at- 
|Dnie>is  being  taken  away,  (except  while  the 
Court  is  artiially  sitting^  by  the  act,  (Sesa. 
3tl  c«  9(^,  a.  12.|  Ml  that  thev  may  be  amMed 
and  held  to  InuI  like  otiier  permit  they 
•and  ou  tiie  aaine  ground,  aim,  in  rs^iect 
to  CQSta ;  and  if  sued  by  bill,  during  terai,  and 
leaa  than  fifty  dolkra*  is  recovered  agaioat 
them,  tliev  are  not  liable  for  cootk  lukr  t. 
Gtanim|l3J.R.4tSSw 
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•m.  CMi  w  prnfteiOmr  aeH^nt;    [•4M] 
(a]  In  trtgpau ;  (b)  In  actions  in 
wIdA  the  tUU  io  Utnd  tmutM  m  fweilum ;  (c) 
Cni^Scafe  o/"  tte /«i(g«,  Is  cfilitfe  fo  eofit. 


(a)  la  freipait. 

48.  In  actiona  of  treftpass,  it  rests  in  the  d'<s- 
cretion  of  the  jud^,  to  certify  whether  die 
trespass  was  malicious  or  not,  and  if  he  re- 
fuses, the  Court  will  not  inteiiera.  HtaUk  v. 
ATAinw^O  J.IL277. 

49.  Jl  seems,  that  a  voluntary  trespass  is  not, 
ner  se,  wilful  and  roaliciouai,  within  the  mean- 
mg  of  the  act,  but  it  should  appear  to  be  done 
malaidey  or  wHh  an  intention  to  injure  or  vex 
the  plaimifll^  or  with  a  consciottsneas  of  vtoiai- 
ing  right    IbidL 

50.  To  warrant  a  certificate  that  the  tres- 
nasa  wsa  wilfiil  and  maficions,  it  must  have 
been  voluntary  in  &ct,  and  not  merely  by  coc- 
struction.    TWer v.  ffUmmf SCR.  174. 

51.  A  certificate  ought  not  to  be  granted  in 
an  acdon  against  a  sheriff  for  an  act  of  h's 
deputy,  in  tt&ing  wrong  property,  on  a  ^  y& 
when  he  knew  nothing  of  it  himself.    lUd. 

52.  In  assouh  and  battery,  where  the  jiiiy 
find  for  the  plaintiff  less  than  five  dollar^  ike 
judge  is  not  bound  to  certify,  unless,  on  the 
evidence,  he  is  satisfied  that  an  assault  aud 
battery  were  sufficiently  proved.  Hunt  v.  X/on, 
3  J.  C.  140. 

53.  Where  the  plaintiff  declared  in  tre^s 
ffuore  dauMum  Jfygii^  and  for  assaulting  and 
debauching  his  daughter,  far  quod,  &c.,  aod 
obtained  a  general  verdict  tor  10  dollars  danh 
ages,  he  was  allowed  costa.  SpaBxr^  r. 
WalTod,  1  J.  C.  162. 

54  The  revised  act  concerning  costs,  (Ses 
36.  c.  96L,1  N.  R.  L.  343.)  doea  not  au- 
thorize a  certificate  that  the  trespass  was 
wilful  and  roalicioua.  Crant  t.  Camdock^  H 
J.R.404 

55.  In  trespass  for  cutting  dow*n  timl>er, 
brought  tuider  the  statute,  (Sess.  30.  c.  •%  & 
29.)  the  plaintiff  is  entitled  to  fre&jf  coetst,  as 
w^eU  as  treble  damages.  Mmrrit  v.  Bmdi,  14 
J.  R.  32B. 


m  wtddi  As  littc  fo  Umi  ttma 


(b)£. 


5&  In  order  to  entitle  the  nkintiff  to  fuD 
coats  in  trespass,  on  the  ground  that  the  frtv- 
bold  was  in  ipiestion,  that  fiict  must  am«ar 
fiom  the  certificate  of  the  judge  who  pro- 
sided,  and  cannot  be  determined  I7  n fennce 
to  the  pleadinga.  Arroigfon  v.  Ammie,  2  C. 
R.22a  &  P.  Jbdbm  V.  iKomfaO,  ilJ.  fi. 
405.  , 

57.  In  trespass  ^wofv  clausim  fin^  if  tbe 
detedant  josuy  under  a  right  of  way,  t^ 
the  iuiy  find  six  oenis  damages  for  the  plain- 
tift  be  vrill  be  entitled  to  fiill  costs  under  (be 
atotute.    Hcafan  V.  IVrris.  1  J.  R.  14G. 

58.  In  an  acikm  on  the  case,  for  overflon  in^ 
the  plaintiff^  lands,  the  defendant  juetifie^i, 
under  a  prescription  to  overfiow  those  lands 
the  plaiuiitii  after  a  verdia  for  him  for  15  dol- 
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kRi  waB  kdi  entitled  to  fUU  eosta.    Etistace  ▼. 
TViMiU,  2  J.  R.  185. 

59.  In  an  action  on  the  case,  for,  overflow- 

inc  the  plaintiff' 'a  kmd,  *bj  meana 
[  *4£7]    of  a  mill-dam,  the  defendant  gave 

in  evidence  a  iiceuae  ftom.  the 
pUioti^  but  the  plaintiff  proved  a  revocation 
of  the  license,  ana  the  juiy  found  a  verdict  in 
hk  hrot  for  9  dollars ;  kud^  that  the  freehold, 
or  tide  to  land,  did  not  come  in  question,  so 
as  to  entide  the  plaintiff  to  fuU  coats.  Ofir  v. 
jy^3J.R.45a 

60.  In  an  action  of  trespass  quare  dausum 
fitfii^  brou^t  \a  a  CkMirt  of  Common  Pleas,  in 
which  the  tAle  to  land  did  not  come  in  ques* 
tioo,  the  plaintiff  recovered  damages  to  the 
amount  of  one  dollar;  heU  that  the  suit  being 
cognizable  before  a  justice  of  the  peace,  the 
dereadant  was  entitled  to  recover  his  costs 
against  the  pfauntlff  Simr  v.  Annin,  10  J.  R. 
a02L 

61.  In  trespass  juare  ctoMSum  fr^d^  the 
plaiatifij  to  entide  nimself  to  costs,  must  re- 
cover above  the  sam  of  50  dollars,  unless  the 
freehold  or  dtle  to  the  land  comes  in  question. 
Ome  ▼.  Cbstffocik,  11  J.  R.  404.  &  P.  Jack- 
am  r. /ZomhO,  tdL  405. 

62.  Id  an  action  of  trespass  for  mesne  pro- 
fits, after  a  recovery  in  ejectment,  the  title,  or- 
dinarily, cannot  come  in  question.  Jackson  v. 
Eadtil,  11  J.  R.  405. 

63.  If  the  plaintiff  elakns  damages  for  the 
occapation  pnor  to  the  time  laid  in  the  demise, 
the  defendant  may  dispute  the  title  prior  to 
that  time,  and  the  plaintiff  may,  in  such  case, 
recorer  costs.    Ibid, 

6i  But  where  the  plaintiff  seeks  cmly  to  re- 
cover fiom  the  time  of  the  demise  laid  in  the 
dectanition,  the  defendant  cannot  dispute  the 
title,  and  the  plaintiff  cannot  recover  coats  <m 
tbecroundthat  the  tide  was  in  question.  IbkL 

65w  In  an  action  on  the  case,  for  erteHng  a 
mucaee,  the  plaintiff  having  recovered  forhf- 
fat  Man  damages  only,  and  there  being  no 
ceniiicace  of  the  judge  that  the  title  to  hnd 
cauie  in  question  ;  hdd^  that  the  pluntiff  could 
Dot  reeover  coift,  but  must  nay  costs  to  the  de- 
fendant Ai«f  V.  Bole,  13  J.  R.  306.  But  the 
plaintiff  was  allowed  to  set  off  the  daraa^ 
afnJMt  the  costs,  without  rej^ard  to  any  ben 
c^noMd  by  the  attomey.    lUd. 

(e)  Oeilj|kal8^ae>M%e,toeiifdIetocoffo. 

0&  The  judge's  certificate  need  not  be  given 
at  the  trial  TWerr  v.  Fielte,  1  J.  C.  921.  S. 
C  C  C.  ooL 

67.  A  certificate  mnted  after  costs  have 
been  taxed,  is  saffidenL  Heoloii  v.  F&ria^  1 
J.R.14fi. 

IV.  DoMt  CoiU. 

68.  In  an  action  finr  a  maliciouB  prosecution, 
iiaiiMt  a  JQsdee  and  the  person  at  whose  in- 
miee  he  sued  the  warrant,  on  which  the 
pUntiff  was  noDBoited  aCthe  trial,  the  deftnd- 
m  hafing  {tended  separately ;  AeU^tiiattiie 
jwiee  w«B  entitled  to  double  costa^  and  the 
<^di«r  defendant  to  annj^  eostii  to  be  taxed  sep- 


69.  The  act,  giving  double  costs  in  suits 
against  sherifis,  and  other  ^officers, 

does  not  extend  to  the  case  of  a    [  *42S  ] 
judgment  for  the  defendant,  on  de- 
murrer.   ^Stone  V.  ffoodB,  5  J.  R.  182. 

70.  So,  where  in  an  action  against  a  justice, 
for  an  act  done  in  his  ofScial  capacity,  there-is 
an  issue  of  fact  and  a  demurrer,  and  the  plain- 
tiff is  nonprossed  on  die  issue  of  fiict,  for  not 
proceeding  to  trial,  and  judgment  is  given 
against  him  on  the  demurrer,  the  defendant  is 
entitled  to  double  costs  on  the  nomproB,  but  not 
on  the  demuirer.    Wait  v.  Dwrana,  9  J.  R.  254 

71.  And  after  double  costs  have  been  taxed 
OB  both  issues,  and  part  of  the  costs  paid,  and 
an  execution  issued  for  the  residue,  on  motion 
to  set  sside  the  execution,  the  Court  ordered  a 
retaxation  of  the  costs,  at  the  expense  of  the 
plaintiff,  with  a  stay  of  execution  in  the  mean 
time,  and  neither  party  to  recover  costs  on  the 
application.    JbitL 

72.  On  a  notice  for  iudgment  as  in  case  of 
nonsuit,  for  not  proceeding  to  trial,  in  an  action 
against  a  sheriff,  where  a  plaintiff  is  entitied 
to  stipulate,  he  is  not  bound  to  pay  double 
costs  on  Risking  the  stipulation.  Tideot  v. 
IToodhi^,  3  J.  R.  44a  Su  MmU  r.  J^tuh, 
14  J.  R.  328. 

73.  Where  an  action  of  trespass  quart  olow- 
fumjregit^  was  commenced  before  ajtuHce  qf 
ike  peaee^  and  the  defendant  put  in  a  plea  of 
tide  in  the  loeui  in  quo^  and  the  plaintiff  then 
commenced  his  action  in  the  Court  of  Com- 
mon Pleas  of  the  countv,  and  the  defendant  re* 
moved  the  cause,  bv  habeoM  corjnts^  into  the 
Supreme  Court,  and  the  plaintiff  recovered 
damages ;  hdd,  that  he  was  entided  to  dovbie 
eosis^  under  the  seventh  section  of  the  act  of 
April  5, 1813,  (Sess.  36.  c.53.)  die  action  being 
considered,  after  its  removal,  as  if  it  had  been 
originally  commenced  in  the  Supreme  Court. 
Bennet  v.  RaiUnm,  17  J.  R.  37. 

74.  Where  a  sheriff,  or  other  officer,  is  sued, 
and  the  plaintiff  recovers  less  than  50  dollars 
damages,  so  that  be  is  not  ent^^tled  to  costs,  but 
the  defendant;  the  latter  is  not  entitled  to 
doMe  costs,  but  to  single  costs  only,  under  the 
act,  (Seas.  3a  c  9a  s.  4.)  AlcMa  v.  JTefelkiM, 
19  J.  R.  167. 

75.  Where  there  was  a  demunrtr  to  one  of 
the  counts  m  an  action  of  npleptn^  and  issue 
joined  on  the  other  counts,  and  judgment  was 
given  for  the  defendant  on  the  demurrer,  as 
well  as  on  the  verdict  fbimd  in  his  favor  on  the 
issues ;  hdd,  that  he  was  not  entitied  to  trebU 
costs,  but  to  single  costs  only  on  the  demurrer, 
and  doMe  costs  on  the  issuer  Oibbs  v.  Buff, 
20J.  R.212.    wlmf  see  onle,  pL  5& 

y.  Costs  qfa/ormer  action, 

7a  Where  a  plaintiff  vohintarily  suffers  a 
nonsuit,  and  then  brings  a  second  action,  pro- 
ceedings may  be  stayed,  on  motion,  at  any  tune 
befiNre  Orial,  until  the  coals  of  the  first  suit  are 
paid.    CMq- V.  FivMfcnMri,  1  J.  C.  247.    & 

'77.'  The  Court  mSijMl  slay  prooeedfaigB  in  a 
suit,  nntil  the  costs  of  a  suit  in  the  Cowi  qf 
Ckimaryf  between  the  same  partle^eoiicen- 
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ioff  tbe  same  nifttter,  and  in  which  the  plun- 
tin^s  bill  was  dismiascd  with  coaca,  are  fint 
paid.    SUhbim  t.  Grant,  19  J.  R.  19& 

*78.  Wbereaaecondactioo,(per- 
[  *4i29  ]  aoDBl  or  mixed,)  ia  brought  either 
in  the  Supreme  Court,  or  a  Cotijt 
of  CoRioion  Pleaa»  and  a  trial  haa  been  had, 
or  the  plaintiiThaa  beeome  nonauited,  the  Court 
will  stay  proceedings  until  the  coeM  of  the 
former  action  for  the  aanie  cause  are  paid. 
Perictfw  V.  Hmman,  19  J  R.  237. 

VI.  Cotii  on  iniedoeutMy  procetdingt. 

80.  Where  a  r^^ubrproeeeding  is  set  aside, 
on  motion,  the  party  amlying  muat  pay  coata. 
Tomg  V.  Mbrdmiae,  1  J.  C.  m 

81.  If  a  piaintjtf;  after  giving  notice  of  the 
trial,  cowniarmemds  it,  he  must  pay  the  costs  in- 
curred by  the  defendant,  between  the  time  of 
receiving  notice  of  trial  and  the  countermand. 
Kmt  V.  Bearddty,  18  J.  R.  135. 

&.  The  imposing  costs  upon  the  party  ap- 
plying for  relief  does  not  depend  upon  any 
statute,  but  upon  the  equity  and  discretion  of 
theCouit.    PW^  V.  Pedk,  3  J.  C.  104. 

83.  Where  the  party  has  it. in  his  power  to 
enforce  payment  of  costs  awarded  him,  by  a^ 
taehment,  the  Court  wiU  not  take  the  non-pay- 
ment into  consideration,  in  forming  a  subae- 
quent  decision  on  a  collateral  matter.  Jaekmrn 
v.Alaim,aC.  R.9a. 

84.  If  the  party  doea  not  move  for  all  the 
costs,  which  he  is  then  entitled  to  on  his  mo- 
tion, he  cannot  move  for  them  at  a  subsequent 
term.    Palmer  v.  MuOigim,  2  C.  R.  380. 

85.  A  par^'  obtaining  leave  to  amend,  muat 
pay  costs.  HolmeM  v.  Ltawmg,  1  J.  C.  248. 
i^vtngslon  V.  JBflweri,  1  C.  R.  583L  Skffordv. 
Grtene,  1  J.  R.  505. 

86.  Where  a  party  obtaina  a  atay  of  pro- 
ceeding, on  payment  of  coata,  he  ahould  aedt 
the  other  party,  and  tender  them  to  him. 
SUmthuru  v.  DirtO,  1  J.  C.  396.  &  a  C.  C. 
99.  CWeore  V.  Cdmon,  id.  290.  GtUOandv. 
JMbrrvU,  1  C.  R.  154. 

87.  Costs  must  be  paid  within  twenty  days. 
Breefcf  V.  AM,  3  C.  R.  94, 95. 

VII.  Security  for  eoiit,  tthm  requirtd,  andwhtn 
to  bepaiftiytiie  attorney  for  want  ofsueh  se- 
curity. 

88.  Where  a  suit  shall  be  oommeneed  for  a 
non-resident  plaintifl^  before  security  for  cosi% 
by  a  suffident  householder  of  the  state,  in  the 
sum  of  one  hundred  doUan,  in  the  usual  form, 
shall  be  given,  the  attorney  shall  be  deemed  to 
have  become  security  for  the  costs.  Gen.  Rule, 
jaV.  January,  1796. 

89^  So,  if  pending  the  suit,  the  plaindff  re- 
move out  of  the  state,  and  the  attorney  pro- 
ceed in  the  oaosa,  before  security  be  given. 

9a  Bot  he  riiaU  not,  in  anv  case,  be  liaUe 
to  an  amoant  eocceeding  one  hundred  doUam 
nnd. 

91.  Or,  where  if  there  AaU  beaplurality  of 
pfeitttifiis  one  of  them  sh^  bnraaident  withm 
theataia.   JUL 
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«99l  Ahhongfa  theiesiacDtplam-    [  MM  ] 
tiff  die  pending  the  suit.    Jodtfon, 
ex  dem.  Ltms,  v.  PateeB,  2  J.  C.  67. 

9a  Or  becomea  insolvent.  P/uiar  v.  GSUm' 
^2J.C.  109.    &C.C.C.  119. 

94»  Where  an  insolvent  had  assigned  over 
all  his  estate  for  the  benefit  of  his  crediton, 
and  a  judgnaent  waa  recovered  in  his  name,  in 
the  Court  of  Common  Pieaa,  on  which  a  writ 
of  error  waabroi^t ;  the  anignees,  for  whose 
benefit  the  auit  was  proseeutra,  wen  ordered 
to  give  security  in  me  sum  of  one  hundred 
dolka.    lUeftosi  V.  CM,  4  J.  R.  484. 

95.  The  bringing  a  writ  of  efror  is  not  the 
commencement  of  such  a  suit  as  eoroes  witbiu 
the  rule,  by  which  the  attorney  can  be  made 
responsible  for  the  coMs.    Frrnry  v.  Jdaftta,  8  i. 

96.  But,  it  seems^  that  where  a  writ  of  error 
is  brought  by  a  non-feaident  plaintiff,  the  Court 
will  stay  proceedings  until  security  for  costs  bee 
been  given.    Aid. 

97.  The  clerk  cannot  give  up  bonds,  filed  for 
aecurity  for  costs,  in  an  action  where  a  dod- 
resident  is  plaintiff;  the  application  must  be  to 
the  Court,  on  an  affidavit,  stating  the  due  tura- 
tion  of  costs,  the  name  of  the  surety,  and  tbe 
non-resideooe  of  the  phdatiC    MeOu  v.  CUih 

d  O.  A.  lo9. 

98.  A  bond,  as  security  for  ooaia,  in  tbecase 
of  a  non-resident  plaintifi^  executed  at  die  trial, 
and  tendered  la  tne  defondantVi  counsel,  wbo, 
admitting  the  sufficiency  of  the  oMigore,  re- 
fuses to  receive  it,  and  it  is  then  filed  with  ifae 
clerk,  is  a  valid  security,  of  which  the  defead- 
ant  may  avail  himselj,  in  caae  of  a  verdict  ia 
his  fovor,  or  the  plaintiff  becomes  noasuiL 
Bnmdigoe  v.HoIe,  13  J.R.  125. 

99.  But  if  the  defendant  had  not  admitted 
the  snfiiciency  of  the  obligors,  could  the  judge, 
at  the  oireint,  have  deciifed  upon  it  ?  fytirL 
Jbid. 

100.  It  is  too  htte,  after  trial,  to  move  thtf 
the  lessors  of  the  plaintiff  in  ejeetmeoi,  who 
were  infonts,  filed  secorinr  for  costs^  woncvn 
fwK.  Jbdbofi,  eoi  dem.  Avtar,  v:.  BttifaielH  13 
J.R.330. 

'  Vm.  Cotts  in  error. 

lOL  Wheretbe  judgment  in  tlieGouftbebv 
is  reversed,  the  plaintm  in  error  can  only  bare 
coeia  in  the  Court  below,  up  to  dbe  time  of 

S'ving  judgment,  and  cannot  recover  costs  on 
e  writ  of  error.  Le  Guen  v.  Gousmiear  tf 
JTemi^  1  J.  C.  436.  Pease  v.  Aforyon,  7  J.  H 
468. 

102.  But  now,  by  the  reviaed  act  concennftf 
easts,  (Seaa.  36.  c  96.  a.  la  1  N.  R.  U  34&] 
costs  are  recoverable  on  a  reversal  of  a  judg- 
ment, on  error. 

103.  Where  a  judgment  ia  reversed  in  perti 
and  afiirmed  in  part,  cosia  will  be  allowed  oo 
nnther  ride.    SwM  v.  Mmsen,  8  J.  R.  Ill* 

104.  Where  jndgment  is  given  in  the  Court 
below,  against  the  plaintiff^  who  hringa  «  ^ 
of  emr,  and  the  juogoMnt  is  afifamedy  the  de- 
fondant  is  not  entided  to  double  eoatt,  under 
the  14th  aectkm  of  the  act  concefniM  eoali^(l 
N.  R.  L.  346.)  whieh  k  on^  te  dai^^ 
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[  *431  ]     ^execution ;  bat  he  is  entitled  to 
single  costs  uuder  the  12th  section 
of  the  act.    Peters  v.  Henry,  6  J.  R.  278. 

IX.  Tajcation  of  costs ;  (a)  What  charges  are 
taxable ;  (b)  J^otice  oftaxatum, 

(a)  JFhat  charges  are  taxaUe^ 

105.  When  the  fee-bill  meDtions,  that,  in 
certain  cases,  there  shall  be  but  one  taxation  of 
coaLs,  it  means,  that  in  the  case  where  the 
})l:iiim6r  might  consolidate,  and  yet  proceeds 
separately,  he  shall  have  costs  taxed  but  in  one 
suit,  and  may  elect  the  suit.    1  C.  R.  109. 

106.  The  plaintiff  is  not  entitled  to  charge 
entries  on  the  roll,  until  the  cause  has  proceed- 
ed to  an  issue  or  judgment    BncL 

107.  If  the  same  plea,  instead  of  being 
pleaded  to  the  whole  of  the  previous  pleading, 
be  pleaded  se[iarately  to  each  plea  or  count, 
oiilv  one  plea  will  be  allowed  in  taxing  costs. 
Pd'lon  V.  fFard^  3  C.  R.  73. 

108.  The  crier  is  entitled  to  fees  for  ringing 
the  bell,  and  calling  the  action  at  the  sittings 
and  circuiL    Anonymous,  1  J.  R.  312. 

109.  The  costs  of  suing  out  a  commission 
to  examine  witnesses,  such  as  the  affidavit, 
notice  and  motion,  drawing,  engrossing,  and 
sealing  the  commission,  &c.  may  be  taxed ; 
but  not  the  expenses  of  executing  the  com- 
mission.   Kenney  v.  FonAome,  2  J.  R.  107. 

110.  Cases  made  for  the  ar^'^^ument  of  a 
cauae  are  not  taxable.  Ibid.  [But  by  the  late 
act  regulating  fees,  they  arc  taxable.] 

lU.  In  the  Court  of  Errors,  four  copies 
only  of  the  eases  or  paper  books,  are  taxable. 
Cksim  V.  Shatweliy  12  J.  R.  512. 

112.  When  witnesses  are  brought  from 
another  state,  the  time  of  their  attendance  can 
only  be  computed  from  the  place  of  trial,  ar- 
riving and  returning,  to  the  boundary  line  of 
tiie  state ;  and  the  distance,  in  taxing  the  costs, 
must  be  taken  accordingly.  Howland  v.  Lenox, 
4J.IL.311. 

113.  No  fees  for  attendance  and  travel  of 
witDesses,  can  be  taxed  without  proof,  by  affi- 
davit, of  their  actual  attendance  and  travel. 
Jackson,  ex  deau  KUncard,  v.  Scott,  6  J.  R. 
33a 

114.  Costs  for  the  travel  and  attendance  of 
witoesses  at  the  city  ofJVew-  York,  examined  ex 

f*ortt,  are  not  altowable.     Clason  v.  ShotweU, 
2  J.  R.  512. 

115.  Costs  to  counsel,  for  perusing  pleadings 
or  entries,  shall  not  be  taxable  without  a  certiii- 
CHie,  aigned  by  the  counsel,  certifying  that  he 
Ppnised  tlie  pleading  or  entrv  charged  in  the 
uill  as  special ;  and  that,  in  his  opmion,  they 
Wire  special     Gen.  Rule,  XL  January,  1799. 

Hi).  The  plaintiff  can  have  but  one  count  in 
hi»  declaration  taxed^  for  each  distinct  cause 
or  action ;  and  where  there  shall  be  more  than 
one  count  for  the  same  cause  of  action,  the 
plaintiff's  attorney  may  elect  the  count  to  be 
lazed.    Gen.  Rule,  XII.  January,  1799. 

117.  But  if  the  plaintiff's  attorney  produce 

an  affidavit  to  the  judge  or  clerk,  taxing  the 

^OBta,  that  the  suit  was  brought  for  several 

^uuaof  actioa  to  be  specified  in  the  affidavit, 
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be  shall  then  l)e  entitled  *to  have  as    [  *432  ] 

many  counts  taxed  as  there  shall  be 

causes  of  action  specified  in  the    affidavit. 

Ibid, 

118.  And  if  there  shall  have  been  a  trial  or 
inquiry,  and  the  defendant  shall  procures  cer* 
tificate  from  the  judge,  certifying  the  counts 
on  which  the  plaintiff  recovered,  or  from  the 
sheriff  or  clerk,  cenifying  the  counts  on  which 
the  damages  were  assessed,  then  only  the 
coimts  specified  in  the  certificate  shall  be  taxed 
against  the  defendant,  the  affidavit  of  the 
plaintiff's  attorney  notwithstanding.    Ibid, 

119.  But  where  the  cause  of  action  shall  be 
for  goods  sold  and  delivered  or  services  per- 
formed, the  plaintiff  shall  be  entitled  to  have  a 
count  in  an  indebitatus  assumpsit,  and  a  count 
on  a  quantum  meruit,  4ir  qiutntum  valebat,  taxed 
for  each  of  those  respective  causes  of  action. 
Ibid, 

120.  A  defendant  m  a  suit  for  an  attorney's 
bill,  cannot  contest  the  items  at  the  trial,  but 
ought  to  have  the  bill  taxed.  Scott  v.  lUmtn- 
dorf  12  J.  R.  315. 

121.  As  between  attorney  and  client,  the 
former  is  entitled  to  costs  of  the  Common 
Pleas  oniy,  where  his  charges  arise  from  hU 
employment  in  a  suit  for  the  recovery  of  a  sum 
less  than  250  dollars;  especially  where  he 
brings  an  action  for  costs,  on  the  implied  as- 
sumpsit arising  from  his  retainer.    Ilnd. 

122.  Electors  in  the  Grand  Assise,  on  a  writ 
of  right,  are  entitled  to  the  same  fees  for  at- 
tending Court,  as  the  sheriff;  viz.  three  dollam 
per  diem,  for  going  to  and  returning  from  the 
Supreme  Court.    Brvan  v.  Seely,  13  J.  R.  123. 

123.  No  additional  fees  can  be  claimed  by 
witnesses,  from  the  party  by  whom  they  have 
been  subpanaed,  for  their  expenses  and  attend- 
ance, at  a  trial  in  a  Court  of  Record,  than  those 
specified  in  th^  fee-bill,  as  prescribed  by  the 
statute.    JMler  v.  Maltice,  14  J.  R.  357. 

124.  Where  costs,  upon  taxation,  have  been 
improperly  struck  out  of  the  bill,  the  remedy 
of  the  party  is  by  an  appeal  from  the  taxation ; 
and  not  by  an  action  against  the  opposite  par- 
ty to  recover  the  charges  so  struck  out.  Low 
V.  Vrooman,  15  J.  R.  238. 

125.  Where  there  are  several  suits  depend- 
ing between  the  same  parties,  and  which  are 
included  together  on  the  same  paper,  in  one 
affidavit  and  notice  of  motion,  one  bill  of  costs 
only  is  allowed  to  be  taxed,  on  the  granting 
the  motion.  Jackson,  ex  dem.  Burnett,  v.  Keller^ 
18  J.  R,  310. 

12G.  But  where  the  titles  of  several  causes, 
in  which  the  names  are  different,  are  included 
in  the  same  affidavit  or  notice,  the  clerk,  on  en- 
tering defaults,  Js  entitled  to  his  fees  in  each 
cause.    Boyce  v.  Hiompson,  20  J.  R.  274. 

127.  The /ee^  paid  for  exemplifications  qf 
records,  produced  in  evidence  at  the  trial  of  a 
cause,  may  lie  taxed.  Jackson,  ex  deoL  Bond^ 
V.  Root,  18  J.  R.  33a 

(b)  Notice  of  taxation, 

128.  If  costs  be  not  taxed  on  the  day  for 
which  notice  is  given,  and  the  opposite  party- 
does  not  appear,  the  taxation  may  be  maoe  on 
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a  flubflequent   day,  without   further   notice. 
Cooper  V.  ,Mor,  1  ^.  C.  32. 

*129.  Notice  of  taxation  must  be 

[  *433  ]    served  on  the  attorney,  not  on  the 

counsel  in  the  cause.    Jackson^  ex 

dem.  Lewiif  v.  Lamwayj  2  J.  C.  114.  &  C. 

C.  C.  134. 

Costs  on  an  appeal  from  Chancery.    See  tU, 
Chanceet,  v. 

,iu  order  of  Justices. 

^  See  Poor. 

on  a  certiorari  to  a  Justice's  CourL  iS^ 


Certiorari  to  ▲  Justice's  Court,  VI. 

in  Chancery.    See  Chancery,  XVI. 

in  a  Justice's  Court.    See  Courts  of 


Justices  of  the  Peace. 

on  actions  by  andcigainst  executors  and 


administrators.    Su  Executors  and  An- 

MIlflSTRATORS. 


COVENANT. 

L  What  is  a  covetumt. 
II.  How  a  covenant  is  to  be  construed. 

III.  Performance  of  a  covenant. 

IV.  Brtaeh  of  a  covenanL 

V.  Covenants  in  a  deed  of  land ;  (a)  Express 
eovenants ;  (b)  Implied  covenants;  (c) 
Breach ;  (d)  Measure  qf  damaf^es  in  an 
action  of  covenant  for  a  hreack  of  the 
coyenanUina  deed, 
VI.  Action  qf  covenant. 


I.  What  is  a  covenant. 

1.  No  particular  technical  words  are  requi- 
site to  make  a  covenant,  but  any  words  which 
import  an  agreement  between  the  parties  to  a 
deed,  will  be  sufficient  for  that  pur|)08e.  Hal- 
lett  V.  Wylie,  3  J.  R.  44. 

2.  A.  assigns  a  lease,  in  consideration  of 
£13,  the  assignment  to  be  void  on  the  pay- 
ment of  £13,  by  a  certain  day ;  otherwise,  the 
assignee  to  sell  the  premises  assigned,  and  pay 
himself  the  £13.  This  is  not  a  covenant  to 
pay,  and  no  action  will  lie  upon  it,  but  the  as- 
signee's remedy  is  to  sell  the  term.  Salisbury 
T.  PkO^s,  10  J.  R.  57. 

II.  How  a  covenant  is  to  be  construed. 

9.  Covenants  are  to  be  cnnstrueil  according 
to  the  spirit  and  intent.  Quaekenboss  v.  Lan' 
ttrur,  6  J.  R.  49. 

4.  A  covenant,  by  several  persons,  may  be 
taken  distributively,  though  there  be  no  ex- 

Jress  words  of  severalty.    Ernst  v.  Bartle.  1 
.  C.  319. 

5.  A  covenant  to  convey  the  title,  means 

the  leffal  estate  in  fee,  free  *from 
[*484]    all  valid  claims,  liens,  or  encum- 
brances whatever.    Jones  v.  Gard- 
ner, 10  J.  R.  366. 

6.  So,  if  the  covenantor  tender  a  deed,  exe- 
cuted by  himself  and  wife,  but  not  acknowl- 
edged by  the  wife,  it  is  not  a  performance  of 
the  covenant.    Ibid. 

918 


7.  A  covenant  to  convey  a  farm  of  land, 
means  the  whole  farm,  and  will  not  be  satisfied 
by  a  conveyance  of  part  only.    Ibid. 

8.  A  covenant  to  execute  and  deliver  a  good 
and  sufficient  deed,  means  an  operative  con- 
veyance, or  one  that  transfers  a  good  and  suffi- 
cient title  to  the  lands  conveyed.  Cluie  v. 
Robison,  on  appeal,  3  J.  JL  595.  [Su  Agree- 
ment, IV.  pLS6.  Van  Eps  v.  Schenedadyt  12 
J.  R.  436.] 

9.  W.  covenanted,  that  in  case  the  tide  to 
a  lot  of  laud,  conveyed  to  him  by  F.  should 
prove  good  and  sufficient  in  law  against  all 
other  claims,  that  he  would  pay  to  F.,  three 
months  after  he  should  be  well  satisfied  that 
the  title  was  undis]>uied  and  good  against  all 
other  claims,  &c.  W.  cannot  exonerate  himseU 
from  payment,  by  a  mere  allegation  of  d'lBsatis- 
faction,  but  he  should  show  some  lawful  en- 
cumbrance or  claim  existing  against  the  title ;  it 
is  for  the  law  to  determine  when  lie  ought  to  be 
satisfied  ;  and  he  ought  to  be  satisfied  with  an 
award  of  the  Onondaga  commissioners  in  fa- 
vor of  his  title.  FoUtard  v.  Wallace,  3  J.  B. 
395. 

10.  Where  some  of  the  heirs  of  A.  deceased, 
having  purchased  of  his  widow  her  right  of 
dower  to  the  estate,  for  which  they  gave  a  bond 
to  the  widow,  agreed  to  let  in  the  other  heirs 
to  an  equal  partici|iation  of  the  benefit  of  the 
purchase,  on  their  paying  their  proportion  of 
the  purchase  money ;  and  the  other  heirs  cove- 
nanted to  paj  their  proportion  of  the  obligation 
to  ^  widow ;  this  was  held  a  mutual  covcnani 
between  the  heirs:,  and  that  the  word  wukw 
was  used  orly  to  designate  the  obligation  in- 
tended.    Oardntr  v.  Gardner,  10  J.  R.  47. 

11.  In  a  lease  from  the  corporation  ofMtw- 
York,  in  1606,  the  lessee  covenanted  to  payofl 
duties,  taxes,  assessmnnts,  impositions^  and  jx^ 
ments,  as  should,  durinff  the  term,  be  issued, 
or  grot9  due  and  payawe  out  of  and  for  iht 
demised  premises.  Sec;  held,  that  the  lessee 
was  liable  for  the  payment  of  an  assessment 
imposed  on  the  premises,  to  defray  the  ex- 
pense of  opening  and  improving  a  street,  by  an 
ordinance  of  the  corporation,  under  the  art, 
(Sess.  36.  c.  70.  s.  15.)  relative  to  the  police  and 
health  of  the  city.  Corporation  of  Aetr-lori 
V.  Cashman,  10  J.  R.  96.  5.  P.  Oswald  v.  Gfl- 
fert,  11  J.  R.  443. 

13.  Where,  bv  a  bill  of  sale,  B.  mnted,  bar- 
gained, and  sold  a  negro  woman  slave,  named, 
^c.  being  of  sound  wind  and  limb,  and  frte 
from  all  disease;  held,  that  these  were  not 
words  of  description,  but  an  averment  of  a 
fact,  and  amounted  to  an  express  covenant  or 
warranty,  ns  to  the  soundness  of  the  slave. 
Cramer  v.  Bradshaw,  10  J.  R«  484. 

i;j.  T.  sold  to  B.  a  promissory  note,  to  be 
collected  by  him  at  his  own  risk  and  costs,  os 
respected  the  ability  of  the  maker,  and  T. 
covenanted  to  ]Miy  B.  3,000  when  required,  in 
case  B,  should  take  all  and  every  legal  step,  to 
prosecute  io  effect  (he  maker  and  payee,  tovit,if 
B.,  or  no  one  in  his  name,  nor  in  the 
name  of  the  payee,  ^couldnot  recov-  [  •435  ] 
er  judgment  legally  against  the 
maker  an  <fte  sa^  note,  or  against  the  payee,  in 
eoH  he  had  discharged  the  note,  (as  he  nii^t  do 
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since,  according  to  the  laws  of  Massachusetts, 
ia  which  the  covenant  was  made,  the  suit  on 
the  note  must  be  brought  in  the  name  of  the 
payee,  who,  by  discharging  the  maker,  would 
render  himself  liable  to  the  holder,)  cU  the  time 
of  making  the  said  covenant^  previous  to  the  bring- 
vu^  of  a  suit  against  the  maker ;  held,  that  the 
payee,  not  havmg  discharged  the  note  before 
the  date  of  the  covenant,  or  before  the  com- 
mencement of  a  suit  against  the  maker,  the 
covenant  was  performed  by  bringing  a  suit 
against  the  maker  alone,  although  the  note  was, 
pendii'ig  such  suit,  discharged  by  the  payee. 
Betts  V.  Turner^  1  J.  C.  G5.  in  which  judgment 
was  giveu  for  the  plaintiff.  [See  S.  C,  2  C.  C. 
£.  *305,  (editign  of  1810)  in  which  it  is  said 
tbat  jndgment  was  given  for  the  defendant, 
the  opinion  of  Kent,  J.,  who  dissented,  being 
erroni'ously  stated  as  that  of  the  Court.] 

14.  Where  a  bond,  payable  by  instalments, 
was  assigned,  with  a  covenant  from  the  as- 
»^or,  that  in  case  the  obligor  should  become  in- 
iolcent,  or  not  be  abU  to  pay  the  said  bond,  and  \f 
the  said  assignee  should  use  aU  due  diligence, 
and  take  aU  legal  measures,  by  prosecution  at 
lore,  to  recover  the  same,  and  that  immediately 
efUr  the  several  instcdmenis  should  become  due, 
end  should  not  be  able  to  compel  payment,  the 
assignor  u)Ofuid  pay  the  amount  of  tne  bond,  or 
swHpart  thereof  as  should  then  remain  due; 
kdd^  that  the  assignee  was  not  bound  to  wait 
until  the  last  instalment  became  payable  be- 
fore he  could  maintain  an  action ;  tbat  the 
due  diligence  required  by  the  covenant  was 
satisfied,  by  the  assignee's  prosecuting  all  or- 
dinary legal  measures  with  good  fiiith  ;  that 
the  obligor  having  been  proceeded  against  as 
an  absconding  debtor,  was  sufficient  evidence 
of  his  insolvency,  and  the  assignee  need  not 
show  that  he  had  received  any  thin^  in  the  dis- 
tribution of  bis  effects ;  and  tbat  it  was  not 
necessary  for  the  assignee  to  take  notice  that 
any  instalment  had  become  due  previous  to 
that  for  which  he  brings  his  action.  Ten  Eyck 
V.  Tibhiis,  1  C.  R.  427. 

13.  A  covenant  ^.n  a  lease  on  the  part  of  the 
lessor,  to  let  the  lot,  at  the  expiration  of  the 
term,  to  the  lessee,  without  mentioning  any 
price  for  which  it  was  to  be  let,  is  not  a  cove- 
nant for  a  pcrpeti'.-U  lease ;  and  can,  at  best,  be 
extended  only  to  a  single  renewal  for  the  same 
term  for  which  the  original  lease  was  given. 
^iheel  V.  RadcUff,  13  J.  £  297. 

16.  But  it  is  not  even  capable  of  being  so 
construed  ;  but  is  altogether  void  for  uticer- 
tainty.    Ibid. 

17.  A.  oonreyv  land  to  B.  with  covenants, 
and  B.  conveys  it  to  C,  and  takes  a  mortgage 
to  secure  the  purchase  money ;  C,  (the  mort- 
gage being  unaatMed^  cai^ot  relieve  A.  from 
the  covenants,  in  his  deed,  for  by  the  mortgage 
the  seisin  was  revested  in  B.  Kane  v.  Sanger^ 
14  J.  R.  89. 

18.  A  covenaiit  that  the  gkvntor  is  seised  of 
an  indefeasible  estate,  &c.,  without  any  man" 
aer  of  condition,  to  cdter^  eharge^  determine,  or 
dtfed  the  same^  ia  not  only  a  covenant  of 
seisin,  but  also,  in  effect,  a  covenant  against 
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*19.  The  covenant  of  seisin  ex«    [  *486  ] 
tends  only  to  a  title  existing  in  a 
third  person,  and  which  might  defeat  the  es- 
tate granted  by  the  defendant    Fitch  y.  Bald" 
win,  17  J.  R.  161. 

20.  The  plaintiff  claimed  title  to  lands  un- 
der the  Souratoga  patent,  and  the  defendant, 
who  claimed  the  same  lands,  under  the  Kayo- 
deroseras  patent,  executed  a  release  to  the 
plaintiff  or  the  same  land  to  lyhich  he  claim- 
ed title.  In  an  action  brought  by  the  plain- 
tiff,  for  a  breach  of  the  covenant  of  seisin  in 
the  defendant's  deed,  on  the  ground,  that  the 
land  was,  in  fact,  within  the  Saratoga  patent, 
and  therefore,  the  defendant  was  not  seised, 
&c. ;  held,  that  the  plaintiff,  by  accepting  die 
conveyance  from  the  defendant,  was  estopped 
from  alleging,  that  the  land  released  to  him 
did  not  lie  in  the  Kayaderoseras  patent,  or  that 
the  defendant  was  not  seised  of  the  land  in 
consequence  of  the  prior  seisin  of  the  plaintiff 
under  the  Saratoga  patent,  which  was  the 
oldest.     Ibid, 

21.  B.  being  possessed  of  a  term  of  yean, 
in  England,  of  which  1690  years  remained 
unexpired,  assigned  the  same  to  P.  for  1600 
years,  at  a  yearlv  rent  P.  sold  and  assigned 
the  same  to  the  defendant,  who  covenanted  to 
perform  all  the  covenants,  &.c.  contained  in 
the  indenture  of  demise,  from  B.  to  P.,  and  on 
the  part  of  P.  to  be  performed,  &c. ;  P.  brou^t 
an  action  of  covenant  against  the  defendant 
to  recover  rents  due  and  unpaid  to  B.  for  24 
years,  and  the  defendant  pleaded  that  befbre 
any  rent  accrued  or  became  due  and  payable 
to  the  lessor,  he  assigned  all  his  mterest, 
term,  &c.  to  G.,  who  entered  into  poasession 
of  the  premises,  and  ^vas  accepted  by  B.  as 
his  tenant;  held,  on  demurrer,  that  the  plea 
was  bad ;  tbat  the  covenant  on  the  port  or  the 
defendant  was  a  positive  and  express  covenant 
to  pay  the  rent,  as  it  should  become  due,  to 
the  lessor,  and  for  which  the  plaintiff  remain- 
ed liable  on  his  covenant  to  B.  by  privity  of 
contract,  notwithstanding  the  assignment  by 
the  defendant  to  G.,  and  the  acceptance  of  him 
by  B.  as  tenant  Port  v.  Jackson,  17  J.  &• 
239.    S.  a  in  error,  17  J.  R.  479. 

22.  It  is  not  necessary,  in  such  case,  that  the 
plaintiff  should  allege  in  hia  declaration  or 
replication,  that  he  had  been  obliged  to  pay 
the  rent  to  B.,  or  had  been  damnified,  for  the 
defendant's  covenant  was  broken  by  the  non- 
payment of  the  rent,  and  non  daninfieaiug  m 
no  answer  to  the  declaration,  and  the  plaintiff 
is,  therefore,  entitled  to  recover  the  whole  rent 
in  arrear  and  unpaid,  for  which  he  was  liable 
on  his  covenant  with  B.    Ibid, 

SS^  When  the  covenants  are  dependent^  the 
payment  of  the  money  and  the  cooveyanee 
of  the  land  must  be  simultaneous ;  and  there 
must  be  a  capacity  to  convey  the  liod  existiDg 
at  the  time  in  the  party  who  is  to  execute  the 
deed.    Robb  v.  Montgomery,  20  J.  R.  15. 

24.  But  where  the  covenants  are  independ- 
ent, and  the  payment  of  the  money  is  to  pre- 
cede the  conveyance,  it  is  no  excuse  for  the 
non-payment  of  the  raone^,  that  the  other  par- 
ty has  not  a  present  existmg  capacity  to  con- 
vey a  good  tide.    Ibid. 
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95.  But  if  the  pnrty  who  is  to  pay,  offer  to 
do  90,  on  receiving  a  good  title,  the  other  party 
must  give  him  a  good  title,  or  the  contract 
will  be  rescinded.    Ihid. 

•26.  The  defendant  covenanted 
[  ^437  ]  to  pay  to  the  plaintiff  2,500  dollars, 
in  instalments;  and  the  plaintiff^ 
in  consideration  of  the  payments  being  punc- 
tually made,  at  the  times,  &c.,  covenanted  to 
convey  in  fee  simple  to  the  defendant  certain 
lots  of  land ;  and  the  parties  further  agreed, 
that  if  the  first  instalment  was  paid  at  the 
time  it  became  due,  and  the  defendant  wished 
to  have  a  deed,  and  would  give  a  bond  and 
mortgage  of  the  premises  conveyed,  to  secure 
the  other  instalments,  the  plaintiff  would  then 
give  a  deed  with  warranty,  and  take  a  mort- 
gage. Before  the  time  limited  for  the  pay- 
ment of  the  first  instalment,  the  plaintiff  sold 
and  conveyed  the  land  in  fee  simple  to  B., 
and  assigned  to  him  the  contract  made  with 
the  defendant.  In  an  action  to  recover  the 
instalments;  hddy  that  the  covenants  were 
mutual  and  independent ;  that  the  defendant 
was  bound  to  aver,  in  his  plea,  a  demand  of  a 
deed  fh)m  the  plaintiff,  and  an  oflfer  on  his 
part  to  execute  the  bond  and  mortgage  ;  that 
the  contract  was  not  rescinded  on  the  part  of 
the  plaintiff;  nor  had  he  incapacitated  him- 
self from  performing  the  contract,  as  B.  might 
be  compelled  in  the  Court  of  Chancery  to  per- 
form it    Pnd, 

27.  By  an  agreement  under  seal,  for  the 
sale  and  purchase  of  land,  the  defendant  cov- 
enanted to  pay  250  dollars,  as  the  consideration 
money,  on  the  1st  of  January,  1818,  and  the 
piaintiff  covenanted,  that,  upon  the  perform- 
ance of  the  defendant's  covenant,  he  would 
**  execute  to  him,  his  heirs  and  assiens^  a  good 
warranty  deed  of  conveyance  of  the  land  fhdd, 
that  the  covenants  were  dependent ;  that  the 
words  "a  good  warranty  deed  of  convey- 
ance," referred  to  the  inshvmeni  of  conveyance 
only,  not  to  the  tUU ;  that  a  plea,  therefore, 
that  the  plaintiff  was  not  seised,  &o.,  or  that  he 
had  no  title,  was  not  good,  in  avoidance  of  an 
action  to  recover  the  purchase  money  ;  fur  in 
an  action  on  a  deed  or  specialty,  a  mere  failure 
of  consideration  is  no  defence  ai  law,  Parker 
▼.  Parmeie,  SO  J.  R.  130. 

28.  But  a  plea,  that  the  plamtiff  did  not,  on 
the  day  appointed,  nor  any  time  since,  tender, 
or  offer  to  execute,  a  good  warranty  deed  of 
conveyance  of  the  premises  to  the  defendant, 
n  a  good  bar ;  for  the  vendor  cannot  main- 
tain an  action  for  the  purchase  money,  with- 
out having  executed  or  tendered  a  convey- 
ance.   IbtcL 

29.  The  defendant,  afler  granting  a  tract  of 
land,  described  by  metes  and  bounds,  added, 
**  containing  600  acres,  and  the  same  is  here- 
by covenanted  and  warranted  to  contain,  at 
Mast,  500  acres,**  and  then  covenanted  gene- 
rally, that  he  was  seised,  &c.,  being  the  usual 
general  covenants  with  wiurranty;  held,  that 
3ie  general  covenants  in  the  deed  were  re- 
Btricted  by  the  special  covenant  as  to  the  quan- 
tity of  land.  fHuUkmy.  Kauffman^  19  J.  K.97. 

Su  CoNDrriozr. 


III.  Performance  of  a  covenant 

90.  The  conveyance  of  a  title  admitted  to 
be  doubtful,  is  not  a  *good  per- 
formance of  a  covenant,  to  exe-    [M38] 
cute  a  good  and   sufficient  deed. 
Ctutt  V.  Robison,  on  appeal,  2  J.  R.  595. 

31.  But  if  the  party  covenanting  to  convey, 
has  a  good  and  peifect  title,  at  the  time  of 
the  decree,  or  the  coming  in  of  the  masters 
report,  it  is  sufficient ;  and  he  may  be  al- 
lowed then  to  perform  liis  contract,  and  save 
the  forfeiture  of  his  bond,  on  making  com- 
pensation for  the  delay  of  the  perfbrmaooe. 
Ibid, 

32.  And  where  a  bond  has  been  given  for 
the  performance  of  the  covenant,  the  rule  of 
compensation  is  die  interest  on  the  bond,  to 
he  calculated  to  such  time  as  the  Court 
shall,  under  the  circumstances  of  the  case, 
decree.     Ibid, 

33.  A  covenant  to  give  a  good  and  avffdai 
deed  of  land  to  the  defendant,  is  perlbrroed 
by  the  plaintiff's  delivering  a  deed  sufficieot 
in  law  to  pass  any  title,  which  he  may  hare 
in  the  premises,  but  without  covenant  or  war- 
ranty ;  and  the  plaintiff,  in'  an  action  of  cove- 
nant, on  the  agreement,  for  the  consideration 
money,  having  averred  that  he  had'  giveo  a 
deed  to  the  defendant,  a  ple^  that  the  plain- 
tiff was  not  seised,  and  had  no  power  to  sell 
and  convey,  is  bad.  GaxUy  y.  Price,  16  J.  R. 
267.  [See  Van  Epa  v.  Cknrooraiion  of  Stk- 
nectady,  12  J.  R.  442.  Ketckum  y.  Everbon, 
13  J.  R.  359.] 

34.  Where  A.  covenanted  to  convey  to  B^ 
by  a  good  warranty  deed*  a  lot  of  land ;  aod 

B.  covenanted  to  pay  A.  400  dollais  in 
money,  and  150  doUara  in  obHgndiona,  on  the 
delivery  of  the  deed,  these  are  dependeat 
covenants,  and  to  be  performed  simultane- 
ously ;  and  B.  havipg  tendered  400  dollars  in 
money,  two  promissory  notes  executed  by  a 
third  person,  payable  to  him  or  bearer,  for  150 
dollars,  but  not  endorsed  by  him,  which  A. 
took  up  and  kept,  thro^fing  down,  at  the 
same  time,  a  deed,  which  £  refused  to  ac- 
cept, but  which  he  afterwards  receii-ed; 
held,  that  this  was  a  performance  of  the  cove- 
nant on  the  part  of  B.  Herding  y.  Kretsingtr, 
17  J.  R.  29a 

See  Agreement  lY.    Tender. 

Averring  performance.    See  Pi.eadin6s. 

When  a  forfeiture  given  by  a  covenant,  in 
case  of  non-performance,  will  be  construed  a 
penalty,  or  liquidated  damages.      Set  DaVt 

AGES,   HI. 

IV.  Breach  of  a  covenant. 

35.  Under  a  covenant  not  to  cut  timber,  but 
from  lands  which  then  tiwre,  or  dundd  thereafUr 
he,  cleared,  a  breach  assigned,  in  cuttbg  tim- 
ber on  lands  which  the  defendant  had  not 
cleared,  is  bad ;  for  it  might  have  been  from 
kmd  cleared  by  others.    TretuMU  y.  SUek,  3 

C.  R.  169. 

36.  Where  the  d^ndant  sold  the  plaindff 
a  slave,  and  coyeaamed  to  wamnt  and  for* 
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erer  defend  the  sole  of  the  said  slave  to  the 
pluntiffj  against  all  pensons  lawfully  claiming 
any  estate,  right  or  title,  to  the  slave,  &c. ;  it  is 
a  sufficient  breach,  that  the  person  so  sold  as  a 
slave  was  not  a  slave,  but  free  at  the  time  of 
sale,    ^uaekenboss  ▼.  Lansings  6  J.  R.  49. 


[ 


•439]  •¥.  Covenants  in  a  deed  of  land ;  {n) 
Express  covenants ;  (b)  Impltea 
covenants ;  (c)  Breach ;  (d)  Measure  of  dam- 
of^s,  in  an  action  of  covenant,  for  a  breach  of 
Ike  covenants  in  a  deed. 

(a)  Express  covenants. 

37.  Where  a  grant  contains  a  covenant  of 
8ci»'in,  and  also  a  waiTanty  against  all  claims, 
cirept  the  lord  of  the  soil,  the  two  covenants 
must  be  taken  together,  and  the  exception  in 
the  last  is  applicable  to  both.     Cole  v.  Howes, 

2;.c.2oa 

38.  Where  a  lessee  assigns  the  leasehold 
premiwg,  io  have  and  to  hold  the  same,  in  as  am- 
fit  aSnanner,  to  all  intents  and  purposes,  as  the 
assizor  might  or  coidd  hold  the  same,  and  cove- 
nant^ thai  he  had  good  and  lawful  right  to  bar- 
f^  and  transfer  the  premises,  as  is  above^torit- 
itn,  and  that  the  same  were  free  from  all  ar- 
rearages of  rent,  and  other  encumbrances,  &c. ; 
the  covenant  la  qualified,  and  limited  to  the 
acts  of  the  assignor  himself,  and  does  not 
amount  to  a  warranty  of  the  landlord's  title. 
Knickerbocker  v.  SUlmore,  9  J.  R.  106. 

39.  Where  the  deed  contains  a  covenant  for 
iucb  further  assurance  as  should  be  reasonably 
devised  by  the  grantee,  or  his  counsel,  the 
pantee  having  devised  such  further  assurance, 
B  bound  to  give  notice  thereof  to  the  grantor. 
MilUr  y.  Parsons,  9  J.  R.  336. 

40.  Whatever  die  further  assurance  may  be, 
if  must  have  been  reasonably  devised,  and  not 
differing  from  the  nature  or  purport  of  the 
origioal  bargain.     Ibid. 

41.  If  an  assurance,  in  pais,  be  advised,  the 
pantee  is  bound  to  present  it,  or  give  due  no- 
lice  of  the  nature  of  it,  to  the  grantor,  and  al- 
'ow  him  a  reasonable  time  to  consider  of  it ; 
and,  without  takinf^  these  steps,  the  grantee 
I'annot  bring  an  action  fop  a  breach  of  the  cov- 
enant.   Ibid. 

42.  A  grantor,  conveying  with  covenant  of 
t^kin,  is  not  bound  to  deliver  the  title  deeds  to 
the  grantee. '  MboUy.  JUlen,  14  J.  R.  248. 

(b)  Implied  covenants. 

43.  A  conveyance  in  fee  does  not,  ipso  facto, 
jmply  a  covenant  of  title.  JWw<  v.  Raymond,  2 
^'  R.  188. 

44.  The  word  dedi  implies  a  warranty,  in  a 
«>nTeyance  in  fee.  Ihid.  S.  P.  Kent  v.  fFekh, 
7J.R.25a 

45.  The  words  eoneessi  or  feoffavi  import  a' 
^^arranty,  in  an  estate  for  yeara,  but  not  in  an 
«%tc  m  fee.  Drost  v.  Raymond,  2  C.  R^  188. 
^46.  The  words  bargain,  sell,  alien,  and  am- 
pin, in  no  case  imply  a  covenant    Ibid. 

.  47.  The  implied  warrahty  in  the  word  give, 
»  god  only  for  the  life  of  the  grantor.  Kent 
▼.  *«d,  7  J.  R.  858.  * 


48.  If  the  deed  contain  an  express  covenant 
of  warranty,  it  will  qualify  and  restrain  the  im- 
plied warranty.    Ibtd. 

49.  An  express  covenant  in  a  deed  takes 
away  all  implied  covenants.  Vanderkarr  v. 
Fanderkarr,  11  J.  R.  122. 

•50.  A  covenant  of  warranty  does    [  ^440  ] 
not  imply  a  covenant  of  seisin. 
Ibid. 

51.  Nor  under  such  covenant  can  it  be  as- 
signed as  a  breach,  that  there  was  no  such  land 
as  the  grantor  undertook  to  sell.    Ibid. 

(c)  BreMth  of  a  covenant  in  a  deed  of  land, 

52.  Covenants  for  quiet  enjoyment,  and  a 
general  warranty,  are  only  broken  by  a  lawful 
(jviction  of  the  grantee.  Greenhy  v.  WUcocks, 
2  J.  R.  1.  S.  P.  FolUard  v.  Wallace,  id.  395. 
5^.  P.  Kent  v.  fVdch,  7  J.  R.  258.  5.  P.  Sedg- 
wick V.  Hollenback,  7  J.  R.  376.  Vanderkarr  v. 
Fanderkarr,  IIJ.  R.  122, 

53.  The  covenant  for  quiet  enjoyment  goes 
to  the  possession,  and  not  to  the  title ;  and  is 
broken  only  by  an  entry  and  expulsion  from, 
or  some  actual  disturbance  in,  the_pos8es8ion. 
Waldron  v.  JiPCarty,  3  J.  R.  471.  Kortz  v.  Car^ 
penter,  5  J.  R.  120.  Whitbeck  v.  Cook,  15  J.  R. 
48a 

54.  So,  where  there  was  a  previous  mortgage 
on  the  land,  which,  after  the  conveyance,  was 
sold,  under  a  decree  of  the  Court  of  Chancery, 
and  bought  in  by  the  grantee;  hdd,  ihsx  he 
could  not  maintain  an  action  against  the 
grantor,  on  the  covenant  for  quiet  enjoyment. 
tFaldron  v.  M*Carty,  3  J.  R.  471. 

55.  A  covenant  to  indemnify  and  save  harm^ 
less  from  all  demands,  dues,  and  damages  what- 
soever, which  might  happen  or  arise,  on  account 
of  a  certain  mortgage,  is  tantamount  to  a  cove- 
nant for  quiet  enjoyment  against  the  mortgage, 
and  the  plaintiff  must  show  an  eviction  under 
the  mortgage.  Fan  Slyck  v.  Kimball,  8  J.  R. 
198. 

56.  An  entry  by  the  covenantor  himself,  tor- 
tiously  and  without  title,  is  a  breach  of  the 
covenant  for  quiet  enjoyment.  Sedgwick  v. 
HoUenback,  7  J.  R.  376. 

57.  If  the  covenantor  be  not  seised,  in  fee,  of 
the  whole  of  the  premises  conveyed,  but  other 
persons  are  seised  in  fee  of  an  undivided  part  of 
them,  it  is  a  breach  of  the  covenant  of  seisin. 
ML 

58.  An  outstanding  mortgage,  where  there 
has  been  no  foreclosure  or  possession  taken  by 
the  mortgagee,  is  not  a  breach  of  the  covenant 
of  seisin.    Ibid. 

59.  Neither  is  an  outstanding  judgment 
against  the  covenantor,  a  breach  of  the  covenant 
of  seisin.    Ibid. 

60.  If  the  grantor  be  not  seised  at  the  time 
of  executing  the  deed,  the  covenant  of  seisin 
is  broken  immediately.  Greenhy  v.  WUcocks, 
2  J.  R.  1.  S.  P.  Hamilton  v.  WUson,  4  J.  R. 
72. 

61.  It  is  not  a  breach  of  the  covenant  of 
seism,  tliat  the  land  conveyed  contains  a  less 
quantity  of  acres  than  it  is  described  in  the 
deed  as  containing.  Mann  v.  Pearson,  2  J. 
R.37. 
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62.  In  an  action  for  a  breach  of  the  rove- 
nunt  of  seisin,  the  rights  of  the  parties  must  be 
determined,  acpordiiip  to  the  existence  and  ex- 
tent of  those  rights,  when  the  action  was  com- 
menced ;  so  that  the  vendor  cannot  sheker 
himself  under  a  title  acquired  sul)sequently  to 
bringing  the  action.    Morris  v.  Phelps^  5  J.  R. 

63.  Where  there  is  an  outstanding  encum- 
brance on  the  land,  the  purchaser  need  not  wait 

until  he  is  evicted,  but  may  satisfy  the 
[  ^441  ]    encumbrance,  *and  then  resort  to 

liis  action  on  the  covenant  against- 
encumbrances.  Ddavennht  v.  J^orris^  7  J.  R. 
358.    S,  P,  Stanard  v.  Eldridge,  16  J.  R.  254. 

64.  A  grantor  covenanted  tnat  the  grantee 
should  peaceably  and  quietly  hold  the  prem- 
ises, without  any  let,  suit,  &c.  of  the  grantor, 
or  of  any  person  lawfully  claiming  under  him ; 
and  thai  free  from  all  former  encumbrances,  of 
what  nature  or  kind  soever,  made  by  the  grantor ; 
held,  that  a  judgment  against  the  grantor,  out- 
standing at  the  time  of  executing  the  deed,  was 
a  breach  of  the  covenant ;  and  that  the  grantee, 
having  satisfied  the  judgment^  without  waiting 
until  he  was  evicted,  was  entitled  to  recover 
the  amount  paid,  from  the  grantor.  Hall  v. 
Dean,  13  J.  R.  105.  JJliter,  if  for  a  breach  of 
the  covenant  for  quiet  enjoyment  only.  See 
ante,  pi.  52,  53,  54,  55. 

65^  A  recoverv  in  ejectment  against  the  cove- 
nantee, is  not  a  breach  of  the  covenant  lor  qui- 
et enjoyment,  but  there  must  be  an  actual  ouster 
of  fXMsession.    Kerr  v.  Shaw,  13  J.  R,  236. 

G6,  A  covenant  of  seisin,  if  broken  at  all, 
must  be  so  at  the  instant  it  is  made.  Abbott  v. 
^llen,UJ.R,^48.  &  P.  Grunby  v.  H'ileocks, 
2J.  R.1.    ^nte,pieO. 

67.  And  the  grantee  is  not  bound  to  wait 
until  he  has  discovered  the  real  state  of  the  ti- 
tle;  but  if  he  suspects  it  to  be  defective,  may 
bring  his  action  for  a  breach  of  the  covenant 
at  once,  which  is  the  only  mode  of  compelling 
the  grantor  to  explain  his  title.    Ibid, 

Go.  It  is  not  a  breach  of  a  covenant  that 
the  grantor  was  the  lawful  owner  of  the  land, 
was  well  seised,  and  had  full  power  to  convey, 
&C.,  that  part  of  the  land  vms  a  public  highway, 
and  was  used  as  such ;  a  public  highway  being 
a  mere  easement,  and  the  seisin  and  right  to 
convey  still  continuing  in  the  owner  of  the  land 
over  which  the  highway  is  laid  out  WkUbeck 
V.  Cook,  15  J.  R.  48.3. 

69.  A  mortgagor  in  poasession  before  fore- 
closure, being  regarded  as  seised  of  the 
land,  if  he  conveys  it  with  covenant  of  seisin, 
the  mere  existence  of  the  mortgage  is  not  a 
breach  of  the  covenant  Stanard  v.  Ekbridsce, 
16  J.  R.  254. 

(d)  Measf're  ofdamares  in  an  action  of  covenant 
for  a  breach  of  vie  covenants  in  a  dud, 

70.  If  the  plaintiff,  when  he  sues  on  a  cove- 
nant against  encumbrances,  has  extinguished 
the  encumbrance,  he  is  entitled  to  recover  the 
price  he  has  paid  for  it.  Delavergne  v.  Mrris, 
7  J.  R.35a  5.  P.StanardY.  EUridgCy  16  J. 
a.254.  ^ 

71.  But  if  the  encumbrance   la  still  out- 
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standing,  he  can  recover  but  nominal  dnm- 
ages.  Ibid.  S.  P.  Siantsrd  v.  Eldridgt,  IG  J. 
R.254. 

72.  If  a  bona  fide  vendor  of  lands  covenant 
that  he  is  seised  in  fee,  and  has  good  right  to 
convey,  and  that  the  grantee  shall  hold  the  land, 
free  from  lawful  disturbance  or  eviction,  &iui 
the  vendee  be  evicted  ;  in  an  action  of  cove- 
nant, by  the  vendee  against  the  vendor,  the 
value  of  the  land  at  the  time  of  the  sale,  and 
not  of  the  eviction,  is  the  measure  of  dam- 
ages ;  and  the  defendant  is  liable  to  refund  the 
purchase  money,  together  with  interest,  to  be 
calculated  from  the  time  that  the  plaiiitiflf  loses 
the  mesne  profits;  and  the  costs 
(including  reasonable  *feea  of  [*442] 
counsel )  which  the  plaintiff  sustain- 
ed in  the  action  wherein  he  was  evicted ;  but 
not  the  costs  of  the  suit  for  mesne  profits. 
Stoats  y.'Exectdors  of  Ten  Eyckj3  C.  R.  111. 
Pitcher  v.  Livingston,  4  J.  R.  1.  ^5.  P-  Bcniut 
V.  Jenkins,  13  J.  R.  50. 

73.  And  the  vendee  is  not  entitled  to  recover 
any  thing  for  the  buildings  or  other  improve- 
ments  which  he  may  have  erected  on  the  land 
Pitcher  v.  Livingstony  4  J.  R.  1. 

74.  On  failure  of  title  to  part  of  the  land,  the 
sale  will  not  be  rescinded,  so  as  to  give  th« 
vendee  a  ri|^ht  of  action  to  recover  back  the 
whole  consideration  money ;  but  he  is  only 
entitled  to  recover  damages  in  proportion  to 
the  extent  of  the  defect  or  title,  or  the  value  of 
the  part  lost ;  and  the  measure  of  the  damages 
is  the  value  of  tlie  part  for  which  the  title  hta 
lailed,  taken  in  proportion  to  the  price  of  the 
whole.    Morris  v.  Phdps^  5  J.  R.  4d. 

75.  The  costs  which  the  vendee  was  |)ut  to, 
in  defending  the  action  wherein  be  was  evict- 
ed, must  make  part  of  the  damages,  in  an  ac- 
tion by  him  against  the  vendor,  for  a  breech  of 
covenant.     Haldo  v.  Long,  7  J.  R.  173. 

76.  The  grantee,  on  being  evicted,  is  en  tided 
only  to  six  years'  interest,  although  he  has  l)eeo 
a  longer  time  in  possession,  on  the  considera- 
tion money;  [for* the  party  evicting  can  on) v 
recover  mesne  profits  for  that  length  of  time.] 
Catdki$ts  v.  Harris,  9  J.  R.  324.    .Orde,  pL  7*2. 

77.  D.  and  J.  being  seised  of  land,  as  de- 
visees for  life,  and  also,  seised  in  fee,  as  hcira 
of  the  devisor,  of  two  sixths  of  the  flame  land, 
having  conveyed  the  land  in  fee,  by  a  deed, 
with  covenants  of  seisin,  &c. ;  held,  that  the^ 
grantee  could  recover  damages  for  a  breach  of 
the  covenant  of  seisin,  in  proportion  only  ts 
the  title  had  failed ;  that  is,  four  sixths  of  the 
consideration  money,  with  interest,  deducting 
the  value  of  the  Ufe  estate  in  the  four  axttis, 
but  without  allowing  interest  during  the  lives 
of  the  defendants,  as,  during  that  time,  the 
plaintiff  could  not  be  called  upon  for  the  mesne 
profits.     Gyihrie  v.  Pvgsley,  12  J.  IL  126. 

78.  And  in  this  case,  a  venire  was  awarded 
to  assess  the  damages  on  tl)e  principles  estab- 
lished by  the  Court    Ibid. 

79.  A.,  the  grantee,  under  a  deed  with  c^ 
nant  for  quiet  enjoyment,  of  a  lot  of  600  emta 
of  land,  conveyed  to  B.,  C,  D.  and  E.,  each 
100  acres,  with  warrantv,  and  the  reroaioiD| 
200acrestoF.  ;andoneba]fof  thelbtwasaf- 
terwards  recovered  in  an  actioD  of  ejectment,  by 
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pprsona  haTiDi^  paramoimt  title ;  hdd,  that  A. 
was  entitled  to  recover  against  his  grantor  for 
the  eviction  of  B.,  C,  D.  and  £.,  as  he  was 
thea'by  deprived  of  his  remedy  oii  the  bonds 
aiiii  mortgages  given  by  them  for  the  consid- 
rnition,  but  not  the  costs  of  the  ejectment  suits, 
\Uiicii  had  been  paid  by  the  grantor,  nor  for 
tiie  part  conveyed  to  F.,  as  that  deed  was 
without  warranty ;  and  judgment  was  given 
for  A.  for  one  sixth  of  tlie  consideration  ex- 
predsi^d  in  the  original  deed,  with  six  years'  in- 
un>t.    Kane  v.  Song^r,  14  J.  R,  89. 

^0.  In  an  action  for  the  breach  of  a  cove- 
nriijt  coDtnined  ia  an  agreement,  the  plaintiff 
cannot  recover  back  from  the  defendant 
Diuut-y  paid  to  him  to  induce  him  to  enter 
into  the  aOTeement,  it  being  still 
[M13]  subsisting  *and  unrescinded;  and 
especially  where  the  plaintifi^  in 
the  same  action,  recovers  damages  for  a 
bn.ich  of  the  covenant.  Shepard  v,  Myers, 
15  J.  R,  497. 

bl.  The  plaintiff  and  defendant,  being  joint 
prnprietora  of  a  tract  of  land,  of  which  the 
{•iaintitf  had  conveyed  a  part  by  deed  with 
covcDaot  for  quiet  enjoyment  and  warranty, 
tmci'cd  to  make  partition  of  the  tract  in  such 
DiMriner,  that  the  part  conveyed  by  the  plain- 
iiA'  i\vm\d  be  set  off  in  his  portion ;  ami  they 
s[i{K)ipted  three  persons  to  make  the  partition, 
anil  covenanted  to  execute  releases  to  each 
otlior.  The  partition  having  been  made,  the 
dileiidunt  refused  to  execute  a  deed  orre- 
I'as^;  hdd,  that  the  plaintiff,  in  an  action 
ior  a  breach  of  the  covenant,  was  not  entitled 
to  recover  as  damages  any  part  of  the  consid- 
eration expressed  in  the  deed  to  his  grantee, 
y>h()  bad  never  been  evicted,  the  plaintiff's 
li::!Miity  being  merely  contingent,  and  he  could 
ba^p  DO  claim  against  the  defendant  for  dam- 
<''  S  to  which  he  might  possibly  be  made  liable 
tu  iiis  grantee.    Ibid, 

VI.  Action  of  covenant, 

^X  Covenant  lies,  by  executors  and  admin- 
wnitors,  on  an  express  covenant,  for  rent  ac- 
<*ni.«| during  the  life  of  the  testator.  Exteun 
tor^  of  yon  Rensselaer  v.  Executors  of  Plainer, 
'-iJ.C.  17. 

e3.  But  not  for  rent  aflerwards  becoming 

^^'  It  does  not  lie  by  the  devisees  of  the 
•♦>*'3r,  against  the  executors  of  the  lessee,  for 
Jj^nt  accrued  since  the  death  of  the  testator. 
Dritcts  of  Fan  Rensselaer  v.  Executors  of 
^'  rfvr,  2  J.  C.  at. 

^'i'  It  lies  against  executors  and  administra- 
te™ of  a  grantee,  in  fee,  where  the  grantee 
<*'»v>nant8  for  himself,  his  executors,  &c.  to 
fiav  a  rent  in  fee,  for  the  rent,  although  the  land 
P"*-^  to  the  hsjra.  Executors  of  Van  Rensst- 
^'ry.  Ettadors  of  Plainer,  2  J.  C.  17. 

/'J.  If  the  grantor  be  not  seised  at  the  time 
of  fxeruting  the  conveyance,  the  covenant  of 
^''^'n  is  immediatelv  broken,  and  no  action 
ca»  be  brought  by  the  assignee  of  the  grantee 
J4?»in8«t  the  grantor ;  for,  after  the  covenant  is 
wr»ken,  it  is  a  chose  in  action,  and  incapable 
M  a«gtimenL    Grtenfiy  r.  Wilcox,  2  J.  R,  1. 


Su  Abbott  V.  Men,  14  J.  R.  248.    Ante,  pL  52, 
53, 54.  66,  67. 

87.  So,  it  cannot  be  brought  by  the  hei» 
of  the  grantee  against  the  grantor;  for  the 
grantee  had  an  immediate  and  peifecl  right 
of  action  in  his  life-time,  which  goes  to  his 
personal  represfentaiives  on  his  death,  and 
does  not  descend  to  his  heira.  Hamillon  v. 
mUm,  4  J.  R.  72. 

88.  Where  a  covenant  is  assigned,  notice 
of  the  breach,  from  the  assignee,  is  sufficient 
to  support  the  action.  Van  Vechlen  v.  GraveSf 
4  J.  K.  4oa 

89.  By  an  agreement  under  seal,  between 
A.  and  B.,  a  controversy  between  them  wa« 
submitted  to  arbitration,  and  it  was  agreed 
that  the  sum  to  bo  awarded  by  the  arbitrators 
in  favor  of  B.  should  be  credited  on  a  note 
which  A.   held  against  B. ;  Juld, 

that  B.  could  not  *maintain  an  ac-  [  *4d4  ] 
tion  for  a  breach  of  the  covenant, 
in  not  crediting  the  amount  of  the  awanl  on 
the  note,  without  averring  that  the  note  had 
been  assigned  before  it  fell  due.  Fiint  v. 
Clark,  12  J.  R.  374. 

90.  The  covenant  and  award,  in  such  case, 
operates  as  a  receipt  pro  tanto,  of  the  amount 
of  the  note,  and  wlienever  the  balance  was 
paid,  the  note,  m  judgment  of  law,  wouki  be 
satisfied.    IbiaL 

91.  Covenant  does  not  lie  on  an  agreement 
of  partnership,  to  compel  the  payment  of  a 
balance  due  to  the  partnership  from  one  of 
the  partners.  JSIMn  v.  SpUkerman,  12  J.  R. 
401. 

92.  An  action  for  a  breach  of  covenant  run- 
ning with  the  land,  must  be  brought  by  the 
assignee  of  the  land,  or  of  part  of  it,  pro  tojfUOf 
if  the  breach  were  subsequent  to  the  assign- 
ment, unless  the  grantor  conveyed  with  war- 
ranty.    JKane  v.  ^nger,  14  J.  R.  89. 

93.  The  general  ruje  is,  that  where  cove- 
nants run  with  the  laud,  if  the  land  is  assign- 
ed or  conveyed  before  the  covenants  are  brok- 
en, the  assignee,  or  grantor  alone,  can  bring 
the  action  of  covenant  to  recover  damages  ; 
but  if  the  grantor  or  assignor  is  bound  to  in- 
demnify the  grantee  or  assignee  against  such 
breach  of  covenant,  then  tlie  assignor  or 
grantor  may  bring  the  action.    IbieL 

94.  In  an  action  for  a  breach  of  a  covenant 
for  quiet  enjoyment,  the  defendant  pleaded 
non  est  factum,  with  notice  denying  any  evic- 
tion ;  held,  that  the  defendant  was  bonnd  to 
prove  that  there  was  no  eviction,  as  the  plead- 
mgs  merely  put  the  deed  in  issue.    Ibid. 

95.  Where  a  husband  and  wife  execute  a 
deed,  in  which  both  covenant  to  the  grantee, 
the  wife  cannot  be  joined  with  the  husband 
in  an  action  for  a  breach  of  the  covenant,  as 
her  execution  and  acknowledgment  of  the 
deed  have  no  further  effect  than  to  pass  her 
interest  in  the  land,  and  do  not  bind  her  by 
the  covenants  contained  in  the  deed.  /f%t^- 
beck  V.  Cook,  15  J.  R.  483. 

96.  In  an  action  for  a  breach  of  covenant, 
contained  in  the  deed  of  the  defendant  to  the 
phuutiff,  the  defendant  cannot  avail  himself 
of  any  irregularity  in  the  sale  of  the  prent* 
ises,  by  the  master  in  Chancery,  imder  a  de? 
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cree  of  foreclosure  and  sale  under  a  mort- 
gage ;  for  the  plaintiff,  not  being  a  party  to  the 
suit,  is  to  be  regarded  as  a  bona  Jide  pur- 
chaser, and  not  aSected  by  any  irregularity  in 
the  proceedings  in  tljat  Court.  De  Forest  v. 
LeetCj  16  J.  R.  122. 

97.  In  an  Action  for  a  breach  of  the  cove- 
nant against  encumbrances,  under  a  general 
assignment  of  a  breacli,  the  plaintiff  cannot 
give  evidence  of  his  having  bought  in  an  en- 
cumbrance, and  showing  a  breach  of  the 
covenant ;  he  is  entitled  only  to  nominal  dam- 
ages. The  fact  of  the  plaintiff  liaving  dis- 
charged the  encumbrances  should  be  specially 
alleged,  for  it  is  not  a  damage  necessardy  aris- 
ing from  tlie  act  complained  of,  and,  conse- 
quently, implied  by  law;  but  is  a  particular, 
damage,  which  ought  to  be  stated,  to  prevent 
surprise.    IbitL 

98.  An  averment  in  the  declaration,  that 
a  deed  was  given,  implies  that  it  was  accepted 
by  the  grantee.     Gaxly  v.  Price,  16  J.  R.  267. 

99.  Where  the  assignee  of  a  term  for 
years,  covenants  to  perform  all  the  covenants, 
6lc,  in  the  lease,  on  the  part  of  the  lessee  to 
be  |)erformed,  &.C.,  in  an  action  of  covenant  by 
the  lessee  or  assignor,  against  him,  for  rent 

due  and  unpaid  to  the  original  les- 
[  *445  ]    sor,  it  is  not  necessary  *fbr  the 

plaintiff  to  allege  that  he  had  been 
obliged  to  pay  the  rent  to  the  lessor,  or  had 
been  damniiied ;  and  rum  damni/icatus,  there- 
fore, is  no  answer  to  the  declaration ;  for  the 
covenant  being  positive  and  express,  it  is 
broken  by  the  rent  remaining  unpaid.  Port 
y.  Jackson,  17  J.  R.  239.  S.  C.  in  error,  17 
J.  R.  479. 

100.  Where  the  covenants  are  dependent,  a 
plea  by  tho  defendant,  in  an  action  against  him 
and  for  the  purchase  money, that  the  pwintiff  did 
not  at  the  time  appointed,  nor  any  time  since, 
tender,  or  offer  to  execute,  a  goiod  warranty 
deed  of  conveyance,  according  to  the  terms  of 
the  contract,  is  a  good  plea  in  bar.  Parker  v. 
ParmeU,  20  J.  R.  ISO. 

Pleading  in  covenant.  See  fwihef',  HL 
Pleadings. 

See  Agreement.  Condition.  Ships  and 
Seamen.    Sale  of  Chattels. 


COVENANT    TO    STAND    SEISED 

TO  USES. 

1.  No  use  can  be  reused  on  a  covenant  to 
stand  seised,  in  favor  of  a  strangerj  or  one  not 
of  the  blood  of  the  covenantor.  Jackson,  ex 
dem.  Houseman,  v.  Sebring,  in  error.  16  J.  R. 
515. 

2.  Though  the  covenantee  is  a  mere  trustee 
for  the  relations  or  blood  of  the  covenantor^  it 
makes  no  difference.    Ibid, 

3.  FL,  a  married  woman,  being  seised  in  fee  of 
certain  lands,  joined  in  a  deed  with  her  husband, 
reciting  that  she  inherited  the  premises,  which 
she  wished  to  settle  in  the  manner  therein 
after  mentioned,  <Aere/bre,  in  eonsideraiion  of 
Ike  premises,  and  for  divers  other  good  consid- 


epoiions,  they  granted,  bargained,  sold,  &c  to 
D.  (a  stranger)  his  heirs  and  assigns,  forever, 
all,  &.C.  in  trust,  to  hold  the  same  during  the 
joint  lives  of  H.  and  her  husband,  and  to  pay 
them  the  rents  and  profits,  &c. ;  and  in  rase 
the  husband  should  die,  leaving  her  surviving, 
to  convey  the  same  to  her ;  but  in  case  ghe 
should  die  without  lawful  issue,  leaving  her 
husband  surviving  her,  then,  in  trust  to  con- 
vey the  premises  to  her  said  husband,  and  to 
her  mother,  as  tenants  in  common,  in  fee  siro- 

Ele ;  and  D.  covenanted  to  perform  the  trusts. 
[.,  the  wife,  died  without  lawful  issue,  leaving 
her  husband  and  mother  surviving,  to  whom 
D.  afterwards  conveyed  the  prenuses  in  pur- 
suance of  the  trust ;  kdd,  that  the  deed  troni 
H.  and  her  husband  to  D.  was  void  as  a  bar- 
gain and  sale,  for  want  of  a  pecuniary  coa- 
sideration ;  and  that  it  could  not  operate  as  a 
covenant  to  stand  seised  to  the  uses  expressed 
in  the  deed,  because  D.,  the  grantee,  bein^  a 
mere  stranger,  there  was  no  considemtion 
of  blood  or  nuarriage  between  him  and  the 
grantors.    Ibid. 

4.  A  bargain  and  sale,  for  a  pecuniary  con- 
sideration, of  a  fee,  to  commence  in  Jidvro, 
will  operate  as  a  covenant  to  stand  seis^  to 
the  use  of  the  party  within  the  con^dera- 
tion,  according  to  the  intention  of  the  party, 
without  any  technical  or  formal  words,  ^r 
that  purpose.  Jackson,  ex  dem.  ffood,  v.  Swart, 
20  J.  R.  65. 

*5.  W.  being  seised  of  land,  he,  [  *446] 
together  with  his  wife,  for  the  con- 
sideration of  500  dollars,  conveyed  the  land 
to  his  son,  his  heirs  and  assigns,  forever,  **  re- 
serving to  themselves  the  use  of  the  premises 
during  their  natural  lives  ;**  Juld,  that  the  deed 
could  not  operate,  as  a  reservation  or  excep- 
tion, in  favor  of  the  wife  who  bad  snrrived 
her  husband ;  but  that  it  was  valid  as  a  cove- 
nant to  stand  seised  to  the  use  of  tlie  grantor 
himself  during  life,  and  after  his  death  to  the 
use  of  his  wirc  for  life.    Ibid, 

6.  A  deed  for  natural  love  and  affection, 
and  also  50  pounds  from  A.  to  B.,  habemhtm 
to  A.  for  life,  and  after  his  de^th,  to  B^  his 
heirs  and  assigns,  forever,  is  valid  as  a  cove- 
nant to  stand  seised  to  the  use  of  A.,  the 
grantor,  for  life,  and  afVer  his  death  to  the 
use  of  the  grantee  and  his  heirS.  Jackson,  ex 
dem.  Stoats,  v.  Stoats,  11  J.  R.  337,  &  P. 
Jackson,  ex  dem.  Trotobridge,  v.  Dunsbagh, 
1  J.  C.  91. 


COURT  OF  ERRORS. 

1.  A  cause  cannot  be  set  down  for  hearing 
in  the  Court  of  Errors,  until  cases  are  deliver- 
ed.   HaiWi  V.  Jento,  2  C.  C.  E.  8a 

2.  A  copy,  of  the  rule  to  answer  the  petition 
of  appeal,  or  to  join  in  error,  or  notice  there- 
of, must  be  served  on  tho  solicitor  of  the  re- 
spondent, or  on  the  attorney  for  the  defendant 
in  error ;  and  in  case  no  solicitor  or  attorney 
be  employed^  the  service  of  the  rule  or  notice 
must  1)0  on  the  respondent,  or  defendant  in  er- 
ror, personally.     H^aiers  v.  TVavis,  8  J.  R  566. 
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3.  Where  a  decree  of  reversal  had  been  en- 
tered hy  default,  without  service  of  a  copy,  or 
notice  of  the  rule  to  answer  the  i>etition  of  ap- 
))eul,  the  decree  was  set  aside  for  irregularity  ; 
uitliough  the  decree  had  been  entered  up,  and 
tbcrerord  remitted.    Ibid. 

4.  Whether  tlie  Court  of  Errors  will  hear 
ar^inents  ex  parley  or  enter  a  decree  by  de- 
&ult,  as  of  course  ?     Quart,    Rid, 

5.  Where  a  respondent  presented  a  petition 
to  the  Court  of  Errors,  stating  that  he  was 
poor  and  unable  to  employ  counsel,  the  Court 
a&^igupd  him  counsel.    iSid, 

ii  Though  it  is  a  rule,  that  an  objection  not 
taken  in  the  Court  below,  cannot  be  taken  in 
the  Court  of  appellate  jurisdiction ;  yet  that 
rule  is  intendea  to  be  applied  only  to  objec- 
tions which  the  party,  by  his  silence,  may  be 
deemed  to  have  waived,  and  which,  when 
waived,  will  leave  the  merits  of  the  cause  to 
rest  with  the  judgment;  it  does  not  apply  to 
an  objection  which,  if  taken,  would  have  de- 
stnned  the  foundation  of  the  action.  Palmer 
?.  LoriUard,  in  error,  16  J.  R.  348. 

7.  Where  the  plaintiff  suffered  a  judgment 
to  pass  against  hira  by  default,  on  demurrer,  in 
a  case,  involving  precisely  the  same  question 
which  had  been  before  argued  and  decided  by 
the  Court  in  another  cause,  between  different 
)KirtJ€8 ;  and,  by  mutual  consent,  a  case  was 
made  and  brought  to  the  Court  of  Errors  on  a 
writ  of  error,  the  Court  of  Errors  refused  to 
bear  the  cause,  and  ordered  the  writ  of  error 
to  be  quashed.  Htnry  v.  Cuyler,  17  J.  R.  469. 
*8.  No  question  not  considered 
[*447]  and  decided  in  the  cause  in  the 
Court  below,  can  be  beard  in  the 
Court  of  ErroiSy  which  possesses  only  appel- 
<a<«  jurisdiction.    Ibid, 

0.  A  writ  of  error  will  not  lie  upon  an  order 
or  decision  of  the  Supreme  Court,  on  a  motion 
made  to  set  aside  an  execution.  Brooks  v. 
Himt,  17  J.  R.  484. 

10.  But  even  if  a  writ  of  error  would  lie  in 
such  a  case,  yet,  if  the  plaintiff  in  error  has 
apf)lied  for  and  obtained  a  writ  of  audita  gue- 
rdri,  it  is  a  waiver  of  his  right  to  bring  a  writ 
ot  error ;  for  an  audita  querela  is  a  regular  suit, 
in  which  the  parties  may  plead  and  take  issue 
<^&  the  merits,  and  upon  the  judgment  there- 
on, or  writ  of  error  lies.    Und,     Su  furthw^ 

\\L  CHiSCERT,  V. 

.11.  A  writ  of  error  will  not  be  dismissed, 
on  the  ground  that  no  transcript  of  the  record 
had  been  returned  and  filed,  without  a  repilar 
lujtirt  of  the  motion  for  that  purpose.  tVtbh 
V.  HrTtni,  19  J.  R.  45a 

12.  Where  a  writ  of  error  was  relumed  at 
the  last  session  of  the  Court,  and  the  transcript 
of  the  record  had  not  been  filed,  nor  errors 
a^^igned,  and  no  sufficient  excuse  shown  for 
d*-lav,  the  writ  was  dismissed,  with  the  usual 
taxtible  costs.    Bnd, 

Idw  That  die  counsel  of  one  of  the  parties  is 
«nini|^d  as  counsel  in  another  Court,  is  not 
sufficient  ground  for  putting  off  the  argument 
of  a  cause.    Starr  v.  Bena&ly  19  J.  R.  455. 

For  the  Geiveiial  Rulss  regulating  the 
r^^^ings  in  this  Court,  on  wrim  of  error 
Vol.  I.  29 


and  appeals,  (passed  September  18,  1818,)  Me 
16  J.  R.  60a 

See  further  as  to  appeals^  tU,  Chancebt, 
V. ;  and  as  to  proceedings  on  writs  of  error^ 
au  tiL  Error. 


COURT  (SUPREME.) 

1.  The  Supreme  Court  has  the  same  power 
over  the  proceedings  of  a  recorder  of  a  city, 
while  actmg  as  commissioner,  under  the  8th 
section  of  the  act,  (Sess.  24.  c.  75.  1  N.  R.  L. 
321.)  as  when  acting  as  recorder.  Learned  y. 
Duval,  3  J.  C.  141. 

2.  In  all  cases  of  practice  not  provided  for 
by  the  rules  of  this  Court,  it  follows  the  prac- 
tice of  the  King's  Bench  in  England,  jfubois 
V.  PhUips,  5  J.  R.  235. 

3.  The  Supreme  Court  has  a  general  super- 
intending power  to  award  a  certiorari,  not 
only  to  inferior  Courts,  but  to  persons  invested 
by  the  legislature  with  power  over  the  prop- 
erty and  rights  of  others,  for  the  purpose  of 
supervising  their  proceedings,  even  in  cases 
where  they  are  authorized  mially  to  hear  and 
determine.  Le  Roy  v.  Corporation  of  JVet^ 
York,  20  J.  R.  430. 

See  tit.  CnAifCERT,  XXXVII.  pi.  1152. 

*iS<ee    Ahendhent.      Attach- 
ment. Bail.  Certiorari.  Costs.    [*448] 
Error.    Habeas    Corpus.     In- 
dictment. Information.  Mandamus.  Prac- 
tice.   Quo  WARRANTb. 


COURTS  OF  OYER  AND  TER. 

MINER. 

1.  Proceedings  removed  from  the  Oyer  and 
Terminer  into  tne  Supreme  Court,  cannot  be 
sent  back  to  that  Court.  77ie  People  v. 
Toumsend,  1  J.  C.  104.  5.  C.  C.  C.  68.  See 
People  v.  M*Kay,  18  J.  R.  212. 

2.  The  trial,  in  such  case,  may  be  eithe«-  at 
bar  or  at  the  circuit.    Ibid. 

3.  But,  it  seems,  that  in  capital  cases,  the 
cause  cannot  be  sent  down  to  the  circuit. 
Ibid.    {See  Ludlow  ads.  The  People,  C.  C.  34.) 

4.  Whether  a  certiorari,  to  remove  an  in- 
dictment for  felony,  can  bo  allowed,  other- 
wise tlian  on  motion  in  open  Court,  and 
special  couse  shown  ?  Qu4xre.  Ludloto  ads. 
The  People,  C.  C.  34. 

5.  Whether  a  certiorari,  to  remove  an  in- 
dictment from  the  Oyer  and  Terminer,  ought 
not  to-be  directed  to,  and  returned  by,  the  com- 
missioners, instead  of  the  clerk?  Qiicere.  Ibid. 


COURTS  OF  COMMON  PLEAS. 

1.  Conrts  of  Common  Pleas  are  Courts  of 
inferior  jurisdiction.  The  People  v.  Juitieet 
of  Ddaufore,    1  J.  C.  181. 

2.  Courts  of  Common  Pleas  may  set  aside 
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a  regular  jadgmeot  by  default,  where  there 
has  been  auy  fraud,  or  surpriee,  eepeciallv  id 
a  bail  bond  suit  Ddanceu  ▼.  BroumtUy  4  J. 
R.196. 

d.  Where  no  one  of  the  judges  is  a  coun- 
sellor of  the  Supreme  Court,  and,  after  ver- 
dict, they  refuse  to  siTe  judgment  under  pre- 
text of  irregularity,  out  m  truth  because  the 
verdict  was  against  evidence,  a  numcidinitf  lies, 
to  compel  them  to  render  judgment  Height  v. 
TWner,  2  J.  R.  371. 

•4.  The  Mavor's  Court  of  the  city  ofMuh 
York  may  hold  plea  of  causes  arising  in  any 
part  of  the  state,  and  it  need  not  be  stated  that 
the  cause  of  action  arose  within  its  jurisdic- 
tion.   Murrmf  r.  JFUzpatriekj  S  C.  R,  3s. 

5.  Where  the  plaintiff  and  the  defendant 
met  in  the  county  of  Montgomery^  and  there 
came  to  an  adjustment  of  tneir  accounts,  by 
which  a  balance  was  struck  in  ftvor  of  the 
plaintiff,  for  money  received  by  the  defendant 
u  Mxmy;  hdd^  that  the  Mayor's  Court  of 
AShany  had  jurisdiction  of  the  cause,  although 
the  implied  aostanpoit  arose  in  another  county. 
WOnwn  V.  Baktr,  9  J.  R.  907. 

*6.  A  Court  of  Common  Pleas 
[  *449  ]  may  compel  a  plaintiff  to  be  non- 
suited against  his  consent,  when  in 
their  opinion,  the  evidence  offered  by  him  is 
not  sufficient  to  support  the  action,  there  being 
no  question  of  fkct  to  be  decided.  PraU  v. 
MM,  13  J.  R.  334. 
««  7.  A  Court  of  Common  Pleas  has  no  power 
to  grsnt  a  writ  of  error  coram  tio6t9.  People 
T.  Couff  of  Common  Plea$  of  Oneida,  20 
J.R.22. 

8.  A  Court  of  Common  Pleas  cannot  order 
a  cause,  which  has  been  brought  before  it  tiy 
mpeat  from  a  Justice^s  Court,  under  the  act. 
Sees.  44.  c  94.  to  be  refemd,  on  the  usual  affi- 
davit ;  but  must  proceed  to  hear  the  cause,  and 
decide  on  the  admissibility  of  the  proof  offered 
in  the  Justice's  Court  PeopU  v.  WaokingUnu 
C  P.,  20  J.  R.  363. 

See  tiL  Mandamus,  I.  Costs,  I.  Eaaoa. 
Bill  of  Exceptions. 

iSSee  CouHTS  of  Justicxs  of  the  Peace, 


COURTS  OF  GENERAL  SESSIONS 
OF  THE  PEACE. 

1.  A  Court  of  General  Sessions  is  a  Court 
of  inferior  jurisdiction.  The  People  v.  Jiw- 
ticesof  Chenango,!  J. C.  179.  S.C.  2  C.C. 
E.  319. 

2.  It  cannot  grant  a  new  trial  on  the  merits. 
Md. 

3.  It  has  no  jurisdiction  in  cases  where  the 
punishment  is  imprisonment  for  life :  so,  if  they 
proceed  to  try  an  indictment  for  a  second  of- 
fence of  grand  larceny,  it  appearinff  on  the  in- 
dictment to  be  a  second  onence,  the  prisoner 
may  plead  to  the  jurisdiction.  7%e  Peeoie  v. 
Totiim,  1  C.  R.  37. 

4  On  an  appeal  to  the  Sessions  from  an  or- 
der of  two  justices,  the  order  is  to  be  consid- 
ered prMMi.^Kie  evidence  of  the  fiK^  stated  in 
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it,  and  the  onus  of  impeaching  it  is  thrown 
on  the  appellant  Sweet  v.  Oveneen  of  Otn- 
<on,  3  J.  R.  23. 

5.  But  now  by  the  statute,  (Sess.  36.  c  12. 
s.  12.)  the  Sessions  must  proceed  de  novo  in 
cases  of  boitardy,  and  the  party  in  whoee 
fiivor  the  order  was  made,  must  substantiate 
the  &cts  by  evidence,  except  in  case  of  the 
death  of  the  mother  of  the  child.  (1  N.  B. 
L.  310.) 

6.  No  appeak  lies  to  take  the  case  from  the 
justices,  until  th^y  have  passed  judgment  upon 
It    Ibid.       '      • 

7.  On  an  appeal,  the  Sessions  are  the  jodgei 
both  of  the  law  and  the  ftct    Ibid. 

8.  And  a  bill  of  exceptions  does  not  lie. 
Ibid.  f 

9.  But  tf  the  Sessions  do  not  return  to  s 
eertiorarij  %]\  the  &ct8  which  were  before 
them,  and  which  are  necessary  to  appear,  in 
order  to  judge  of  the  law  applicable  to  the 
case,  the  Supreme  Court  will  order  the  Ses- 
sions to  return  them.    Ibid. 

10.  A   general  warrant,  or   veittre,  under 
the  seal  of  the  Court  of  ^General 
Sessions,  &c.,  to  the  sheriff  to  sum-    [  *4S0  ] 
mon  grand  and  petit  jurors  for  the 

trial  of  all  causes  which  are  to  be  tried  before 
the  Court  of  General  Sessions  of  the  Peace, 
returned  with  the  panels  of  jurors  annexed,  in 
the  manner  directed  by  the  11th  section  of  the 
act  of  February,  1813,  (Sess.  36.  c.  4.)  is  suf- 
ficient ;  and  there  need  not  be  a  ventre  in  eae h 
particular  cause.  PeopU  y.Q.S.  ofUut  Peace 
of  Herkimer,  20  J.  R.  310. 

11.  Where  such  a  ventre  Is  tested  out  of 
term,  the  Court  of  General  Sessions  may 
amend  it,  it  being  a  mere  clerical  mistake. 
Pnd. 

12.  A  person  convicted  cannot  take  advan- 
ta^  of  such  a  mistake  in  the  veitve,  in  antst 
ofjudgment    Ibid. 

When  a  mandamuB  lies  to  the  SessionB^  ate 
Maiibamus,  1. 


COURT  OF  GENERAL  SESSIONS 
OF  THE  PEACE  OF  THE  CITY 
OF  NEW-YORK. 

1.  The  Court  of  Genersl  Sessions  of  the 
Peace  of  the  ciQr  and  county  of  A^eip-  Yodt, 
having,  by  statute,  (Sess.  36.  c.  85.  a.  9.)  all  tbe 
powers  of  a  Court  of  Oyer  and  Termma-  and 
JaU  pelivenf,  and  to  tiy  for  all  crimes,  cases 
afifecting  life  excepted,  and  to  determine  aod 
adjudge  the  same,  possesses^  also,  as  an  inci- 
dent to  the  power  to  try,  the  right  of  dis- 
chttrsing  the  jury,  under  the  circumstances  in 
which  a  Court  of  Oyer  and  Duminei  could  do. 
PeopU  V.  Goodwin,  18  J.  R.  187. 

2.  Whe|ber,  since  the  statute,  this  Court 
hss,  also,  the  power  of  grantiDg  new  trials  on 
the  merits  ?    Quore.    Aid. 

3.  Where  a  piisoDer,  tried  at  diis  Court,  is 
brought  before  the  Supreme  Court  on  hiiem 
eorpui  and  cerUorarif  and  n  second  trial  » 
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awarded  the  trial  may  be  before  the  Court  of 
Otftr  and  TavUner,  or  at  the  next  Sittings,  jn 
Xfw-York  or  JUhany^  under  the  act,  (Seas. 


COURTS    OF    SPECIAL   SESSIONS 
OF  THE  PEACE. 

1.  Tlie  record  of  conviction  before  the  jua- 
tieefl,  ought  to  state  sufficient  to  show  that 
they  had  juriadicdon.    Povoen  v.  Tht  PeopU, 

2.  The  value  of  the  thing  stolen  ought  to 
be  stated,  and  that  the  party  convicted  had  not 
jrivpD  bail,  within  forty-eight  hours  afler  being 
foiiimitted,  or  consented  to  a  trial  before  the 
expiralion  of  that  time.    lUd, 

*3.  A  Court  of  Special  Sessions  of 
[  *4^1  ]    the  Peace  has  jurlsd  ietion  of  cheats. 
PeopU  V.  MUUt,  14  J.  R.  371. 

4.  In  a  record  of  conviction  before  a  Court 
of  Special  Sessions,  the  place  where  the  of- 
fence was  committed  must  be  stated,  that  it 
may  appear  to  have  been  within  the  jurisdic- 
tioo  of  (he  CourL    IbitL 

5.  Whether  it  is  necessary  to  state,  tbat  the 
complaint  firevious  to  issuing  the  warrant  on 
which  the  defendant  was  arrested,  was  made 
ooderoath?    Ibid, 


COCRTS   OP    JUSTICES   OF   THE 

PEACE. 

(See  Stat  SesB.  da  &  53.  and  Sess.41.  c.94.) 

1.  Courts  of  JQstices  of  tlie  peace  are  not 
Courts  of  record ;  they  do  not  proceed  ac- 
cording to  the  course  of  the  common  law. 
Jona  V.  Rud,  1  J.  C.  20.  MCarty  v.  Sker- 
•wn,3J.R.429. 

2.  They  are  confined  strictly  to  the  author- 
ity p\cn  them  bv  statute,  and  can  take  nothing 
l>y  implication ;  but  must  show  the  power  ex- 
pTp^ly  given  them  in  every  instance.  Jones 
V.  Reed,  I  J.  C.  20.  &  C.  1  C.  n.  594.  n.  (a) 
f^tUs  V.  .Vewkirkj  I  J.  C,  228.  fFay  v.  Carey, 
IC.IL19U  "3f  Jf' 

•X  Tlistr  proceedings,  as  far  as  respects  reg* 
nlariiy  and  form,  will  be  reviewed  with  lil)e- 
relity;  technical  nicety  or  legal  precision  is 
VMH  required  in  the  pfeadiugs ;  but  it  will  be 
nifficieot,  if  there  appear  a  good  ground  of 
action,  within  the  justice's  jurisdiction,  and 
that  the  merits  of  the  cause  have  been  tried. 
J<»us  V.  Rud,  I  J.  C.20.  S.  CI  C.  R.  594. 
Q.  (a.)  King  v.  FulUr,  3  C.  R.  152.  SliUson 
^•San-iford,  id.  174.  Bhd  v.  Smith,  id.  }S7. 
^rXtU  V.  Sa^fidd,  3  J.  R.  43fi.  Pintard  v. 
TarMnsrUm,  10  J.  R.  104.  Baker  v.  Dumbol^ 
ton,  id.  240, 

4.  But  tlie  Supreme  Court*  will  require  a 
roinplUnce,  on  the  part  of  the  justice,  with 
J^>e  furms  prescribed  by  the  statute ;  and  if 
tliey  have  been  de|Mirted  from,  and  are  not 
waived,  or  cured  by  the  statute  of  jeofails,  the 


proceedings  cannot  be   supported;    King  ▼. 
fWer,  3  C.  R.  152. 

5.  The  act  to  redress  disorders,  by  common 
informers,  Sess.  11.  c.  9.  (1  N.  R.  ll  99.)  does 
not  apply  to  proceedings  before  a  justice.  Dm 
V.  wSier,  2  C.  R.  134. 

[iS^e  act,  Sess.  39.  c.  236.  s.  45. 53.  repealing 
part  of  the  11th  section  of  the  act,  Sess.  36.  c. 
53.  and  declaring  when  the  bodies  of  de- 
fendants are  to  ^  exempted  fit>m  imprison- 
ment 

See  also,  **  act  to  extend  the  jurisdiction  of 
justices  of  the  peace,"  passed  ,^prU  10, 1818, 
Sess.  41.  e.  94.  an  act  to  modi^  the  act,  in 
regard  to  the  city  of  Aeu^  York,  J^  21, 1818, 
Sees.  41.  c.  265.  and  an  act  relauve  to  issuing 
process,  Sess.  41.  c.  269. 

Set  **  act  to  prevent  abuses  in  proceedings 
before  justices  of 'the  peace,"  passed  AprU  7, 
1820,  Sess.  43.  c.  159.] 
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IV. 
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VI. 
VIL 


VIII. 


IX. 
X. 


XL 


XII. 
XIII. 


Jurisdiction ;  (a)  '/n  respect  iif  (he  ac- 
tion, and  the  sum  demanded;  (b)  In 
respect  of  the  parties  to  the  action. 

Process,  and  by  whom  it  may  be  served, 

Appearance;  (a)  Who  may  tmear  and 
advocate  the  cause;  (b)  Appearaiiwt 
ofaninfanL 

Discontinuance 

Declaration ;  (a)  fFhen  the  declaration 
will  be  stMcietU ;  (b|  JVhen  a  defect 
in  the  declaration  wiu  be  cured. 

Plea  and  isstte, 

Set-of;^  (a)  What  demands  may  be  set 
o£,  did  what  wOl  cure  an  improper 
stt-off;  (b)  At  what  time  a  set-off 
mtut  be  made. 

Plea  of  a  former  action ;  (a)  When  a 
former  action  for  the  same  cause,  or  a 
former  action,  in  which  the  oresent 

eintiff  was  defendant,  etna  might 
e  set  off  his  demand,  is  a  good 
bar ;  (b)  IIow  a  former  action  moy 
be  taken  advantage  of,  and  what  eW" 
dence  is  necessary  to  support  the 
plecu 

Pica  of  title. 

Adjournment;  (a)  ffhen  an  adjournment 
may  be  granted,  on  what  security,  and 
for  what  time;  (b)  Whenanimproftr 
adjournment  amounts  to  a  discontin" 
uance,  and  wliat  is  a  waiver  ((f  the 
irregularity. 

Trial  in  a  Jiistice^s  Court,  as  topartie- 
vlurs  which  apply  as  welt  where  the 
trial  is  before  the  justice  alone,  as  6e- 
fore  a  jury. 

Trial  before  the  justice  alone, 

IHal  by  jury ;  (a)  When  a  trial  by 

jury  may  be  demanded,  on  what  the 

jury  is  to  decide,  and  the  effect  of  such 

trial  on  the  power  of  the  justice ;  (b) 

Venire,  and  lohen  irregidariUes  in 

(he  venire  are  cured;  fc)  Challenge; 

(d)  Constable  to  attend  the  jury,  and 

his   oath;   (e)    Proceedings   of  the 

jury  after  thty  have  retired,  ana  until 
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Ihtir  verdid  ia  recorded ;  (f)  Verdid^ 
andtehen  inregularitie$  in  the  verdict 
wiUbeewred, 
XIV.  Judftnent;  (a)  Judgment  after  iisue 
joined ;  (b)  Judgment  by  defavU ;  (c) 
Judgment  by  tSt^feenon;  (d)  Whoi 
%B  evidence  of  the  existence  qf  a  judg- 
ment m  a  JuaHce^t  Court 
XV.  CoHs. 
XVI.  Execution. 
XVII.  M  what  tune  an  irretndaritu  must  be 


taken  advantage  t^,  and  when  it  unit 
be  cured,  or  be  deemed  to  have  been 
waived, 
XVTII.  Maehment  agmntt  concealed  debtors. 
XIX.  tAppeats    to  the   Courts   of  Common 
Pleas,  under  the  ad,  (Sees.  41.  c.  94.) 

» 

I.  Jitrisdietion ;  (a)  In  resped  of  the  adion,  and 
the  sum  demanded;  (b)  tnresped  of  the  par- 
ties to  the  action, 

(a)  bi  resped  qf  (he.  action,  and  the  sum  de- 
manded, 

I.  A  justice  has  cognizance  of  an  action  of 
trespaas  on  the  case,  ibr  enticing  away  the 
wife  of  the  plaintiff.  Chase  v.  Hale,  8  J.  R. 
461. 

^  An  agreement  to  rennove  a 
[  *458  ]    fence,  and  open  a  road,  has  no  ref- 
erence to  title  to  land,  and  the  jus^ 
tice  has  jurisdiction.     Storms  v.  Snyder,  10 
J.  R.  109. 

3.  If  the  plaintiff  state  his  demand  at  an 
amount  above  25  dollars,  but  only  claims  dam- 
ages to  25  dollars,  the  justice  has  jurisdiction. 
BowdUch  V.  Saliiimry,  9  J .  R.  366. 

4.  An  action  on  the  ease  lies,  in  a  Justice's 
Court,  against  a  person  regularly  siibpcenaed 
89  a  witness  in  such  Court,  and  who  neglects 
or  refuses  to  attend.  Hasbrauck  v.  Balur,  10 
J.  R.  248. 

5.  No  action  lies,  in  a  Justice's  Court,  to  re- 
cover costs  which  have  accrued  in  the  Court 
of  Chancery.  Leonard  v.  Dreeman,  3  C.  R.  171. 

6.  A  justice,  independent  of  the  express 
exception  in  the  statute,  has  no  jurisdiction  in 
an  action  for  a  malicious  prosecution.  Main 
v.  Prosser,  1  J.  C.  130.  Vanduxor  v.  Lmder- 
man,  10  J.  R.  106. 

7.  Where  there  are  mutual  demands,  the 
justice  has  jurisdiction  to  the  amount  of  200 
dollars,  provided  the  balance  does  not  exceed 
25  dollars.    CoAitt  v. />oJ^/«,  1  J.  C.  33a 

8.  An  action  for  an  escape,  against  a  sheriff, 
is  cognizable  in  a  Justice^s  Court.  Jansen  v. 
StouUnbergh,  9  J.  R.  369. 

9.  The  assistant  Justices'  Courts  in  the  city 
of  ^ew- York,' have  no  jurisdiction  of  actions 
^T  malicious  prosectitions.  EduHirds  v,  Elbert, 
12J.R.466. 

10.  An  action  against  a  constable,  for  not 
serving  or  returning  an  execution  in  a  Jus- 
tice's Court,  must  be  debt ;  and  if  the  action 
be  brought  in  any  other  form,  the  jtidgraent 
will  be  reversed.  Pierce  v.  ^leldon,  13  J.  R. 
191. 

II.  A  justice  who,  in  facl^  keeps  a  tav^ern, 


although  he  has  no  license  for  that  purpose,  ii 
disqualified  from  trying  a  cause.  GlayUm  v. 
Per  Dun,  13  J.  R.  218. 

12.  And  it  is  immaterial  whether  the  suit 
was  commenced  before  or  after  the  justice 
began  to  keep  tavern.    Ibid, 

13.  And  appearing  and  going  to  trial  will 
not,  in  such  case,  confer  juriscuction  on  the 
justice.    Ibid, 

14.  A  plaintiff  cannot  divide  an  entire  con- 
tract, for  the  payment  of  a  sum  of  money  ex- 
ceeding the  amount  cognizable  before  a  jus- 
tice, into  several  smaller  demands,  and  bring  a 
distinct  action  for  each.  HlUard  v.  iSJwrr^f,  16 
J.  R.  121. 

1 5.  Where  a  justice  has  no  jurisdiction  what- 
ever, and  undertakes  to  act,  his  acts  are  corwn 
non  judice,  and  void.  Butler  v.  Potter,  17 
J.  R.  145. 

16.  But  if  he  has  jurisdiction,  and  ens  in 
the  exercise  of  it,  his  acts  are  voidable  ooly. 
Ibid. 

17.  As,  where  a  justice,  in  a  cause  of  which 
he  had  legal  cognizance,  gave  judgment  for 
more  than  five  dollars  costs,  besides  the  dsn>- 
ages,  contrary  to  the  statute,  whk:h  limits  the 
costs  to  be  recovered  to  five  dollars,  the  judg- 
ment is  voidable  only;  and,  therefore,  the 
justice  is  not  liable  to  an  action'oftm^Mssand 
false  imprisonment,  at  the  suit  of  the  defend- 
ant, who  had. been  imprisoned  under  an  exe- 
cution issued  onsuchjudirment.    Rid, 

18.  That  the  justice  is  kalfundt  to  the  plain- 
tiff*s  wife,  is  not  a  valid  objection  to  his  tiy- 
ing  the  cause ;  the  relationship  be- 
ing too  remote  *to  disqualify  him    [  *454  ] 
from  acting,  especially  where  there 

is  a  trial  ny  juiy.    I^gUston  v.  SnvSey,  17 

j.R.i3a 

19.  The  relationship  must  be  so  near  ss  to 
amount,  of  itself^  to  evidence  of  partialitjr  and 
fhiud,  to  render  it  improper  ibr  the  justice  to 
act.    Ibid, 

20.  That  the  justice  before  whom  a  ntit 
was  brought,  was  the  son-in-law  of  the  plain- 
tiff, and  persisted  to  hear  and  determine  the 
cause,  notwithstanding  the  defendant  objected 
to  his  jurisdiction,  on  the  ground  of  his  rela- 
tionship to  the  plaintifl^  is,  of  itself,  evidence 
that  the  trial  was  not  ftir  and  impartial,  sod 
sufficient  ground  for  reversing  the  judgment, 
e8|)ecially  where  the  damages  are  excessiTe. 
Bellows  v.  Pearson,  19  J.  R.  172.  \^d  stt 
Pierce  v.  ShekUm,  13  J.  R.  191. 

21.  Justioes'  Courts  have  no  jurisdictioo  of 
actions  of  account,  Rickey  v.  Bowne,  Id 
J.  R.  131. 

22.  The  Justices^  CouHs  in  (he  dty  of  JA»- 
Tork  have  no  jurisdiction  of  an  essaok  and 
battery,  &.c,  committed  by  &  roaster  of  a  res- 
eel  in  the  merchants'  service,  on  a  seaman,  in 
ony  port  within  tbeUnHed  States,  The  words 
*^ortign  port,^  in  the  act  establishhig  those 
Courts,  means  a  port  or  place  witfiout  iKa 
UnitedStates.    Kingy.  Parks,  19  J.  H.  375, 

(b)  In  resped  of  (he  parties  to  Ote  action, 

23.  Before  the  act,  (Sees.  21.  c  165.  s.  IB. 
See  1  N.  R.  Ln  396.)  a  justice  had  no  juris- 
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diction  in  cases  of  Joint  debtors,  unless  all 
were  brought,  into  Court  Jontt  v.  Rted^  1 
J.C.20.    £  C.  1  C.  R.  594.  n.  (a.) 

^  A  justice  has  no  jurisdiction  where  an 
execator  or  administrator  is  defendant  WdU 
V.  .Veiottri,  1  J.  C.  228.  Wayy.  Cdrey^  1  C.R. 
191.  And  his  confessing  judcrment  does  not 
give  jurisdiction;  Cqfin  v.  Tracy,  3  C.  R. 
129. 

25.  Nor,  before  the  act,  (Sess.  31.  c.  204.J 
where  they  are  plaintiff  frells  v.  JSTewkirk,  1 
J.  C.  228.     fVay  v.  Carts,  1  C.  R.  191. 

2li.  A  corporation  cannot  be  sued  in  a  Jus- 
tice's Court  JIfmuCers,  ^.  of  CoxsaMe 
Church  V.  Adam9,  5  J.  R.  347.  &  P.  Hoich- 
kist  r.  ThuUes  of  the  Religioua  Society  in  Ho- 
wr,  7  J.  R.  356. 

27.  But  a  corporation  may  sue  in  a  Justice*s 
Couit     HoidikisM  v.  Ihuteee,  &c.,  7  J.  R. 

28L  By  the  act,  (Sess.  28.  c.  93.  s.  6.  Seel 
N.  R.  L.  345.)  attorneys  may  be  sued  before 
justices  of  the  peace  in  the  same  manner  as 
aoy  other  pexBOo,  except  during  tbesittinas 
of  the  Qourt  MndUm  v.  HvhbardL  6  J.  R. 
332.         . 

29.  An  attorney  who  is  sued  before  a  justice 
jointly  with  another  defendant,  cannot  plead  in 
abatement  bis  privilege,  or  that  the  Court,  of 
which  he  is  an  attoney,  is  then  sittinff.  2^- 
/ony  r.  l)r^«  Auf  Lync^  ]3  J.  R.  25^. 

&.  A  plea  in  abatement  need  not  be  veri- 
fied by  affidavit  QUheri  v.  FcauUrpooL  15 
J.R.242. 

IL  Process,  and  by  tohom  U  may  he  served* 

31.  The  issuing  the  summons  or  warrant  is 
the  commencement  of  tbe  suit  Boyce  v.  Mor- 
;im,3C.  R.13a 

^32.  By  the  first  section  of  the 
[  *455  ]  act,  (sess.  32.  c.  186.)  a  justice  of 
the  peace  may  grant  a  warrant  on 
tbe  oath  of  the  plaintiff  nimself,  in  tbe  cases 
provided  for  by  the  4th  section  of  the  act, 
(j'ess.  31.  c  20i)  Terry  v.  Fargo,,  10  J.  R. 
114.  Brown  v.  Htnehnum,  9  J.  R.  75,  contra, 
is  not  law.    (See  1  N.  R.  L.  389.) 

33.  On  the  return  of  a  summons,  served  by 
^^Jfi  if  the  defendant  does  not  appear,  the  jus- 
tice may  issue  a  warrant  12eea  v.  GiUet,  12 
J.R.296. 

34.  A  justice  cannot,  on  bis  own  knowledge, 
ttMiea  warrant,  at  the  suit  of  a  non-resident 
plainiifr,  without  oath.  JIfoney  v.  Thbias,  12 
J.  R.  422. 

35.  A  written  request  to  tbe  justice,  to  let 
the  plaintiff  have  a  warrant,  and  that  the  party 
unking  the  re<)ae8t  would  be  answerable  fer 
the  costs,  is  not  snch  security  as  is  required  by 
the  statute,  to  authorize  the  issuing  of  a  war- 
rant at  the  suit  of  a  non-reiident  plaintiff. 

3G.  A  deposit  of  money  with  tbe  justice,  is 
sufficient  for  a  non-resident  plaintiff,  who  ap- 
plii-s  for  a  warrant  ffheelock  v.  Brtnekcrhoffl 
W  J.  R,  481. 

37.  And  in  an  action  of  trespass,  a  deposit 
0f  >e  dollars  was  KM  to  be  sufficient     Jbid, 

&'  If  a  justice  delivetB  a  summons  in  blank, 


signed  by  him,  to  the  party,  to  be  filled  up 
with  the  names,  cause  of  action,  &c.  in  the 
presence  of  the  justice,  and  under  his  control. 
It  is  not  a  violation  of  the  4th  section  of  the 
statute  of  the  7th  of  April,  1820,  (Sess.  43.  c. 
1590    People  v.  Smith.  iO  J.  R,  63. 

3^.  Aliter,  if  the  party  receiving  tbe  blank 
summons,  fill  it  up,  out  of  the  presence  of  tbe 
justice,  though  before  it  is  delivered  to  a  con- 
stable.   Ibid. 

40.  Process,  improperly  issued,  as  where  a 
warrant  is  issued  when  the  defendant  ought 
only  to  be  summoned,  or  a  defective  process, 
is  cured,  if  no  objection  be  made  to  it  at  the 
time,  but  the  defendant  pleads  and  goes  to 
trial.    Day  v.  j^6er,  2  C.  R.  134. 

41.  Anv  constable  of  the  county  may  serve 
all  writs  issuing  out  of  a  Justice's  Court,  in 
any  part  of  the  county.  Mills  v.  Kennedy,  1 
J.R.502. 

42.  Though  process,  issued  by  a  justice,  may 
be  altered  by  his  direction,  yet,  a  general  au- 
thority by  him  to  a  constable,  to  alter  the  dates 
of  executions  instead  of  renewing  them,  or  to 
fill  up  or  alter  process,  is  void.  Pierce  v.  BMh- 
hard,  10  J.  R.  ^^5. 

III.  Appearance ;  (a)  Appearance  by  attorney, 
and  tcho  may  appear  and  advocate  the  cause 
for  the  party;  (b)  Appearance  of  an  infant. 

(a)  Appearance  by  attorney,  and  who  may  appear 
and  advoecde  the  cause  for  the  party. 

43.  A  constable,  who  acts  as  snch  in  a  cause, 
ought  not  to  be  counsel  or  attorney  for  either 
parnr.     TaUman  v.  Woodworlh,  2  /.  R.  385. 

44.  But  if  he  act  as  counsel,  and  also,  as 
constable,  attend  the  *^ury,  and  it 

does  not  appear  that  any  objection    [  *456  ] 
was  made  to  him,  and  no  abase  is 
shown,  the  Court  will  imend,  in  supoort  of 
tbe  judgment,  that  the  parties  consented.  Ibid. 

45.  Where  the  constable  who  served  the 
summons  answered  for  the  plaiotiff,  and  pre- 
sented to  the  justice  the  note  on  which  the 
suit  was  brouffht,  and  stated  the  plaintiff's  de- 
mand, it  was  held  not  to  be  an  appearing  and 
advocating  the  cause  within  the  meaning  of 
the  act,  (Seas.  31.  c.  204.  SeelN.R.  L.  399.) 
PMnney  v.  Earle,  9  J.  R.  352.  S.  P.  KittU  v. 
BoAer,  id.  354. 

46.  Under  the  act,  (Sess.  31.  c.204.  since  re- 
pealed,) the  justice  could  not  permit  a  party  to 
appear  by  attorney,  from  his  own  knowledge 
of  the  feet  that  the  party  was  absent  at  the 
time,  and  out  of  the  country ;  but  must  have 
proof  of  the  fact  Rosekrans  v.  Van  Antwerp, 
4  J.  R.  228. 

47.  If  the  parties  appeared  by  attorney.  It 
WIS  error,  though  it  were  by  mutual  consent. 
Smith  V.  Goodrich,  5  J.  R.  35a 

48.  If  the  plaintiff  in  error  onl^  appeared 
by  attorney,  lie  could  not  allege  it  for  error. 

49.  Where  a  plaintiff  appears  by  attorney, 
if  the  attorney  is  called  upon  to  produce  his 
power,  the  execution  of  it  must  be  duly  proved. 
JSmmerman  v.  Morrison,  14  J.  R.  369. 

50.  Tbe  appearance  of  the  defendant,  qd 
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the  ^turn  of  process,  in  order  to  make  an  ob- 
jection to  the  sufficiency  of  the  return,  is  no 
waiver  of  the  irregularity.  fFkeeUr  v.  Lamp^ 
man,  14  J.  R.  48L 

51.  But  after  pleading,  tlie  objection  comes 
too  late.    Ibid, 

52.  Where  a  party  appears  by  attorney,  the 
attorney,  as  between  the  {larties,  is  a  compe- 
tent witness  to  prove  the  execution  of  the 
ftower  to  himself.  CarUff  v.  Muers^  15  J.  R. 
246. 

(b)  appearance  of  an  infant. 

53.  A  justice  of  the  peace  may  appoint  a 
guardian  ad  litem ;  and  if  an  infant  appears  by 
attoruev,  it  is  erroneous.  Mockeu  v.  Greyj  2 
J.  R.  192.    Alderman  v.  TirreUy  8  J.  R.  418. 

54  But  where  the  defendant  pleaded  m* 
fancy,  and  the  justice,  from  examination,  was 
of  opinion  that  he  was  not  an  inGant,  and  the 
jury  found  that  he  was  not  an  infant,  the  in- 
fancy of  the  defendant  cannot  be  assigned  for 
error,  it  being  against  the  record,  and  the  fact, 
as  found  by  the  jury.  Ingersdl  v.  WiUon^  3 
J.  R.  437. 

IV.  DiacoTdinuance. 

55.  If  the  plaintiff,  or  some  person  on  his 
behalf,  do  not  appear  on  the  return  of  process, 
it  is  a  discontinuance,  and  if  the  justice  pro- 
ceed in  the  cause,  it  is  error.  Spragut  v.  Shed, 
9J.R.  140. 

56.  And  this,  although  on  the  return  of  the 
process,  the  note,  on  which  the  suit  was 
brought,  was  delivered  to  the  justice,  with  a 
request  from  tlie  defendant  endorsed  upon  it 
to  enter  judgment  against  him.    Ibid. 

57.  Where  the  justice  did  not  open  his  Court 
for  more  than  two  hours,  afler  the  time  ap- 
pointed in  the  sum  moos,  and  then 

[  *4t57  ]    arljourned  *the  cause  to  another 
day,  when  he  heard  it  er  parte  ; 
hddj  that  this  delay  amounted  to  a  discontina- 
ance,    ^^Cariy  v  MPherson,  11  J.  R.  407, 

58.  Where,  af\er  issue  on  a  plea  in  abate- 
ment, a  defendant  ap|»ears  at  the  time  appohit- 
ed  by  the  adjournment  of  the  cause,  and  the 
plaintiff  dpes  not  appear,  but  the  justice  is  in- 
formed that  he  is  near  at  band,  and  delays 
calling  and  nonsuiting  him,  on  the  motion  of 
the  defendant,  who  soon  after  leaves  Court, 
and  the  plaintiff  in  about  an  hour  aiipears,  ancl 
the  justice  proceeds  to  bear  and  decide  the 
cause ;  this  is  not  such  an  unreasonable  delay 
as  will  work  a  discontinuance  o(  the  cause. 
Wilde  V.  Dunn,  liJ.R.  4!^ 

59.  A  delay  in  proceeding  to  trial,  4x;casloin- 
ed  by  tbe  justice  being  engaged  in  the  trial  of 
another  cause,  does  not  work  a  discontinue 
ance.     Chamberlain  v.  Lovet,  12  J.  R.  217. 

60.  In  those  cases  in  which  it  has  been  de- 
cided, that  if  the  trial  does  not  proceed  in  a 
renflonable  time  afler  the  hour  appointed,  the 
cause  w  to  be  considered  as  out  of  Conrt,  the 
delay  had  was  not  accounted  for,  or  the  party 
had  sustained  an  injury,  without  his  own  wii-* 
fill  default.    Ibid* 

^1.  Where  a  justice  suspended  tbe  trial, 
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afler  it  had  been  commenced,  for  twenty  hoois^ 
in  order  to  allow  one  of  the  jiarties  to  produce 
further  proof;  it  was  heU  to  be  an  abuse  of 
discretion,  and  the  judgment  was  reversed. 
Green  v.  Angel,  13  J.  R.  469. 

62.  Where  tbe  trial  of  a  cause,  after  being 
commenced,  has  been  Miapended  ibr  a  time, 
and  when  resumed,  tbe  plaintiff  does  not  ap- 
pear, it  is  a  discontinuance.    Ibid, 

63.  Where  a  cause  is  adjourned  to  a  future 
day,  at  a  certain  hour,  when  tbe  defendant  ap- 
pears ;  but  the  justice  does  not  arrive  until  an 
hour  afterwards,  and  in  about  twenty  minutes 
the  plaintiff  appears,  and  tbe  delendam  on 
seeing  the  plaintiff  goes  away,  declaring  that 
the  cause  was  out  of  Cotirt,  though  apprised 
by  the  justice,  that  he  should  call  the  cause 
immediately,  the  delay,  under  tbe  circum- 
stances of  the  case,  -did  not  amount  to  a  dis- 
continuance; and  a  judgment  having  been 
rendered  for  the  plaiatitf  on  ahettring  er  |Nirf<, 
the  Court  refuse<l  to  set  it  aside.  BaUuan  t. 
CaHer,  15  J.  R.  49& 

64  So,  where  the  parties  appeared  at  the 
hour  appointed  by  the  adjournment,  and  tbe 
justjce,  for  his  own  convenience,  and  with  the 
consent  of  tbe  defendant,  delayed  tbe  trial,  and 
when  he  was  ready  to  try  tbe  cause,  informed 
the  defendant  that  be  intended  to  bring  it  on, 
and  the  defendant  voluntarily  absented  him- 
self; hdd,  that  the  delay  did  not  amount  to  a  dis- 
continuance, and  that  tbe  judgment  on  an  er 
parle  bearing,  was  not  erroneous.  JIfyer  v. 
Fisher,  15  J.  R.  504. 

When  tbe  cause  is  discontinued  by  an  erro- 
neous adjournment,  «ee  post  X. 

•V.     Dedaraiion;     (a)   When  tkt    [MSS] 
deelatatian  will  be  suffxieni;  (b) 
When  a  defect  m  the  declaration  unU  be  tvred, 

(a)  When  ike  declaration  wiB  be  n^dent 

65.  The  declaration  should  state  the  cause 
of  action  with  certainty,  that  tbe  Court  may 
know  whether  the  justice  had  Jurisdiction  or 
not.    Houghton  v.  Strong,  1  C.  R.  48a 

66.  Where  the  plaintiff  declares  geoermlk, 
and  at  the  same  time  hands  tbe  justice  a  book 
account,  the  account  will  be  taken  as  a  part  of 
the  dechiration.  ',Ehd  v.  SmWt,  3  C.  R.  187. 

67.  Afler  process,  to  answer  to  A.  B.  alone, 
A  declaration,  by  A.  B.,  qui  tarn,  &c.  is  good. 
Dayv.WUbet,2C,R.ltH. 

68.  In  an  action,  qui  tarn,  the  plaintifr  de- 
clared, a$  well  for  kimsdf  as  the  people,  ffc.  cf 
a  pita  that  the  defendant  render  to  the  phintif^ 
25  dollars,  wldeh  from  him  he  unjustly  detail 
&c. ;  this  is  suhsiaiitiany  correct.  Hasbroudt 
V.  Wwwr,  10  J.  R,  247. 

69.  If  the  plaintiff  allege  tbat  he  kt  tbe  de- 
fendant have  a  horse,  in  consideration  of  which 
the  defendant  let  him  have  another,  it  shows, 
with  sufficient  certainty,  an  exchange,  and  oot 
a  bailment.    JTui^  v.  JFVi^r,  3  C.  R.  152. 

70.  Declaration  /or  damages  on  occowitof 
defendants  not  fvlfming  a  contmetfbr  a  ctHais 
lot  of  lease  land,  iying  in  G.,  is  good  e}«oj|^ 
PeUie  V,  Woodu)orth,  ZQ.K,  219. 
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71.  That  tlie  defendant  did  stU  to  A.  B.,  and 
mtmpoM  fir^  o/m  he^f  pint  ofwhiakeyy  which 
was  dnuk  in  the  defendant's  house,  who  had 
00  license,  &C.,  is  a  sufficient  charge  of  the 
ofeoce.    Pidut  v.  Wtaotr,  5  J.  R.  1^ 

72.  The  declaration  may  state  debts  or  de- 
mands to  the  amount  of  200  dollars,  provided 
it  coaehides  with  demanding  dama^  to  25 
dollars  only.  TuUU  v.  MasUm,  1  J.  C.  25. 
CahiUv.DolfA,  iJ.a^aB.  SUUwnr.Scmr 
M  2  C.  R.  174. 

73.  A  declaration  in  as9ump9it  may  be  de* 
munred  to  for  not  stating  any  time,  or  not 
aveiring  a  request  JSmmarman  v.  Morriton, 
14J.R.3G9. 

(b)  Whai  a  defect  in  the  dedaraiion  wiU  he 

cured. 

74.  After  pleading,  the  defendant  cannot 
take  advantage  of  a  variance  between  the  pro- 
Cf>s9  aod  declaration.  Day  v.  fVilber,  2  C.  R. 
I'M. 

75.  j^  teems,  that  a  variance  between  the 
summons  and  declaration,  as  to  the  action,  is 
Dot&taL    Baker  V.  DumboUon,  10  J.  fL2iO. 

76.  A  judgment  will  not  be  reversed  merely 
on  the  gioaiMl  that  the  process  was  in  one  form 
of  action,  and  the  declaration  in  another, 
though  the  objection  to  the  variance  was  taken 
in  time,  and  overruled  by  the  justice.  Boioen 
T.  Feme,  16  J.  R.  161. 

77.  If  the  defendant  agree  to  postpone  a 
formal  objection  to  the  declaration,  until  the 
jury  are  sworn,  it  is  a  waiver  of  iL  Baker  v. 
DuMUm,  10  J.  R.  240. 

*78.  Where  no  objection  is  made 

[M59]    at  the  time  to  the  form  of  the 

declaration,  the  defendant  cannot 

lake  advantage  of  any  defect,  on  the  return  to 

aeerfioniri.    ATAeil  v.  Scq^kic/,  3  J. R.  436. 

79.  A  variance  between  the  process  and 
declaration  most  be  objected  to,  befi)re  joining 
mie  and  going  to  trial.  Bloodgood  v.  Over- 
umofJeSu^  12  J.  R.  285. 

^  Miqoinder  of  action,  if  not  objected  to 
before  the  justice,  cannot  be  taken  advantage 
of  on  the  return  of  a  certiorari,  CaadiM  v. 
'Voiiger,  12  J.  R.  347. 

^1.  Where  the  plaintiff  brings  an  action  of 
trespaai  on  the  case,  and  fully  sets  forth  his 
cause  of  action,  to  which  the  defendant  pleads, 
be  cannot,  afterwards,  object  that  the  action 
should  have  been  trespaas,  and  not  on  the  case. 
LnJicHj!.  Hoke,  14  J.  R.  383. 

82l  So,  that  the  plaintiff  has  declared,  both 
<ni  a  contract  and  for  a  torif  must  be  objected 
to  at  the  time  of  declaring.    JIf  JVeiZ  v.  Scof- 

83.  On  a  declaration  for  a  penaltv,  after  ver- 
dict, it  will  be  intended,  that  the  ofience 
proved,  was  such  as  warranted  the  penalty  de- 
clared for.    Ely  V.  Fan  fieuren,  3  C.  R.  218. 

84.  If  the  plaiDtiff  declares  for  only  part  of 
the  peaal^,  it  will  be  intended  that  he  waived 
the  residue,  sod  it  m  not  an  oligectioD  for  the 
defendant  to  make.    Rid, 

85u  I(  on  ^e  appearance  of  the  paitiea,  no 
plnection  is  ttken  to  the  declaration,  every 
inranoality  is  cored;  and,  after  verdict,  the 


Court  will  intend  that  the  substance  of  it  was 
proved,    llnd, 

86.  A  statement  of  matter  not  actionable, 
but  for  which  no  damages  appear  to  have  been 
given,  is  not  error.    Ibid. 

87.  In  assumpsit,  fer  work  and  labor,  want 
of  an  averment  in  the  declaration,  that  the 
work  had  actually  been  performed,  afler  ver- 
dict and  judgment,  was  intended  to  have  been 
supplied  by  proof.  Owens  v.  Morehouse,  1 JT. 
R.27a 

VI.  Flea  and  issue, 

88.  Special  pleading  in  a  Justice's  Court  is 
to  be  discountenanced.  Ktine  v.  Husted,  3  C. 
R.275. 

89.  The  joining  a  formal  issue  is  not  mate> 
rial.  Cd^  V.  Z)o(p^  IJ.  C.  333.  S.P.StiU^ 
s<m  V.  Sandford,  3  C.  R.  174. 

90.  In  an  action  against  a  tavem-kee^,  for 
not  entertaining  the  plaintiff,  the  defendant 
pleaded  not  guilty,  and  set  off  a  trespass  by 
the  plaintiff  in  breaking  a  door,  &c.,  and  that 
he  was  a  person  of  bad  reputation ;  aider  judg- 
ment for  the  defendant,  this  Court  considered 
the  set-off  as  a  reason  or  justification  intended 
to  support  the  plea  of  not  guilty.  Goodenow 
V.  Traois,  3  J.  R.  427. 

91.  In  an  action  of  covenant,  the  defendant 
is  entitled  to  oyer,  if  demanded,  before  he  can 
be  called  on  to  plead.  Mven  v.  Spickermanj 
12  J.  R.  401. 

•VII.    Sei-off;  (a)  mat  demands    [  •460  ] 
may  he  set  off,  and  what  will  cure 
an  improtter  setoff;  (b)  wSf  irftof  ftiiie  a  «ef- 
off  must  be  made, 

(a)  What  demands  may  he  set  off,  and  vohat  wSl 
cure  an  improper  setoff, 

92.  Every  demand  arising  on  a  contract, 
although  unliquidated,  must  be  set  off. 
AfCumber  v.  Goodridi,  1  J.  R.  56. 

93.  Accounts  or  demands,  as  in  cases  of  set- 
off in  other  Courts,  in  order  to  be  set  off  in  a 
Justice's  Court,  must  have  existed  at  the  com- 
mencement of  the  suit.  Cobh  v.  CSaiiss,  8  J. 
IL470. 

94.  So,  where  A.,  for  a  certain  sum,  agrees 
to  discontinue  a  suit,  which  he  had  against  B., 
in  a  Justice's   Court,   but,   notwithstanding, 

Eroeecutes  the  suit  to  judgment ;  in  an  action 
y  B.,  against  A.,  for  a  breach  of  this  agree- 
menl,  A.  cannot'object,  that  it  miffht  have  been 
set  off  in  the  former  action.    IhuL 

95.  In  an  action  for  a  tort,  the  defendant 
cannot  set  off.    Keeler  v.  Adams,  3  C.  R  84. 

96.  As  in  trover,  Moore  v.  Davis,  11  J.  R. 
144.    Dygeri  v.  CoppernolL  13  J.  R.  210. 

97.  A  cause  of  action  founded  on  a  deceit, 
cannot  be  set-off  in  an  action  on  a  contract 
Dean  v.  AOen,  8  J.  R.  390. 

98.  A  set-off  is  not  strictly  admissible  in 
trespass;  and  consequent^,  ir  the  plaintiff  in 
trespaas  also  bring  an  actk>n  of  assumpsit,  a 
set-off  by  the  defendant,  in  the  action  of  at- 
svmpsit^  cannot  be  rejected,  because  he  did  not 
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plead  it  to  the  previous  action  of  trespasB. 
M^  V.  HorUmy  7  J.  R.  2a 

99.  In  an  action  on  a  promissory  note,  the 
defendant  pleaded,  that  while  one  L  was  the 
owner  and  possessor  of  this  note,  he  sued  him 
before  a  justice,  and  I.  nedected  to  set  oflT  the 
note.  It  appeared,  that  Uie  note  was  offered 
as  a  set-of^  but  was  objected  to  by  the  defend- 
ant, and  rejected  bv  the  justice,  because,  before 
it  became  due,  and  previous  to  its  transfer,  the 
plaintiff  had  agreed  to  receive  payment  in 
ashes.  It  was  nddj  that  the  defendant,  after 
having  objected  to  the  admissibility  of  the  set- 
off, could  not  take  advantage  of  a  want  of  it ; 
and,  that  the  set-off  made  by  I.  was,  under  the 
circumstances,  properly  rejected.  Phinney  v. 
.EoWe,  9  J.  R.  352. 

100.  An  illegal  set-off  must  be  objected  to 
at  the  time  of  pleading  it ;  after  it  has  been 
passed  upon  by  the  jury,  it  is  too  late  to  make 
the  objection.  King  v.  Fuller,  3  C.  R.  ISH 
S.  P.  ffUson  V.  Lanundhj  3  J.  R.  43a 

101.  If  the  defendant  cannot  substantiate 
the  whole  of  the  set-off  offered  by  him,  the 
justice  ought  not  wholly  to  reject  it;  but,  if 
any  part  is  proved,  it  ought  to  be  allowed,  and 
if  the  balance  found  for  the  defendant  exceed 
25  dollars,  judgment  ouffht  to  be  given  against 
the  plaintiff.    Smilh  v.  Bwrke,  10  J.  R.  1 10. 

102.  Where  an  attachment  has  been  issued 
under  the  act  relative  to  Justices'  Courts,  and 
a  judgment  obtained  thereon ;  and  the  defend- 
ant, afterwards,  bring  an  action  against  the 
plaintiff,  the  latter  cannot  set  off  such  judg- 
ment, it  being  presumed  that  the 

[  *461  ]    judgment    was   satisfied   *by  the 
property  taken  umler  the  attach- 
ment.   MiUer  y.  Storks,  12J.il  517, 

103.  A  judgment  recovered  before  another 
justice,  but  which  had  been  removed  into  the 
Supreme  Court,  by  certiorari,  cannot  be  set 
off     WUlard  v.  Fox,  18  J.  R.  497. 

(b)  ^t  what  time  a  se^ff  must  he  made, 

104.  The  defendant  must  set  off  his  demand 
the  very  first  opportunity,  or  be  loses  his  right, 
and  his  demand  is  forever  extinguislied.  Ser- 
jeant V.  Holmes,  3  J.  R.  428. 

105.  So,  where  two  suits  by  the  same  plain- 
tiff, against  the  sanie  defendant, were  pending 
at  the  same  time,  and  the  defendant  suffered 
judgment  to  pass  ogninst  him  in  the  first  suit, 
ho  cannot  make  his  set-off  in  the  second  suit, 
l>iit  it  ought  to  have  been  done  in  the  first  one. 
Jbi(L 

106.  Where  the  defendant,*  who  was  sued 
before  a  justice  on  a  note,  neglected  to  set  off 
a  demand  for  damages,  for  the  breach  of  an 
agreement,  though  lie  had  not  then  paid,  or 
suffered  any  actual  damages,  but  the  agree- 
ment was  broken ;  it  was  held,  that  he  could 
not  afterwards  (having  been  obliged  to  pay  a 
certain  sum  by  way  of  damages,  in  conse- 
quence of  the  plaintiff's  non-perfbrmance  of 
his  agreement)  sue  for  or  recover  the  damages 
for  the  breach  of  the  agreement  JUTKerras  v. 
Gardner,  3  J.  R.  137. 

107.  The  defendant  must  plead,  or  give  no- 
tice of  his  set-off,  at  the  time  of  joining  issue ; 
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and  if  he  neglects  to  do  so,  he  cannot  ifbr* 
ward  make  the  set-off  at  the  triaL  Harvig  v. 
Locktvood,  10  J.  R.  lOa 

108.  Where  a  defendant  pleads  to  the  juris- 
diction of  the  justice,  because  the  accounts 
between  the  parties  exceed  two  hundred  dol- 
lars, but  does  not  exhibit  or  setoff  his  account, 
and  fails  in  substantiating  his  plea,  he  canuot, 
afterwards,  at  the  trial,  produce  his  account  as 
a  set-off.    &a»Gib  V.  fbz,  12  J.  R.  205. 

rSy  the  act,  passed  April  21, 1818,  (Sess.  41. 
c.  2^.)  in  all.  cases  where  a  summons  has  been 
issued,  if  the  defendant  proves,  to  the  satis&c- 
tion  of  the  justice,  that  he  has  a  demsad 
against  the  plaintiff,  and  that  he  is  about  to  de- 
part out  of  the  county,  the  justice  shall  issue 
a  warrant  to  bring  the  plaintiff  forthwith  be- 
fore him,  and  shall  proceed  to  try  and  deter- 
mine the  cause,  as  if^no  summons  bad  been 
issued.] 

VIH.  PUa  of  a  former  action;  (a)  When  a 
former  actum  for  the  same  cause,  or  a  former 
action,  in  which  the  present  plaintiff  is  de- 
fendant, and  might  have  set  off  his  demand, 
is  a  good  bar ;  (b)  How  a  former  action  moji 
he  taken  advantage  of,  and  what  evidenct  u 
necessary  to  svppprt  ike  plea, 

{a)  When  a  formur  action  for  the  same  cause,  or 
a  former  action  in  which  the  present  vf'dMif 
was  defendant,  and  might  have  setoff  his  dt- 
mand,  is  a  good  bar^ 

109.  Where  a  demand  has  been 

once  submitted  to  a  jury,  and  ^pass-    [  *462  ] 
ed  upon  by  them,  it  is  a  com- 
plete oar  to  another  action  fer  the  same  cause. 
Curtis  V.  Groal,  6  J.  R.  168. 

110.  A  verdict  on  which  no  judgment  has 
been  entered  is  a  bar  to  another  action  for  the 
same  cause.  Fetter  v.  MuUiner,  2  J.  K.  18 J. 
.SL  P.  Hess  V.  Beekman,  1 1  J.  R.  457. 

111.  A  verdict  in  a  former  action  for  the 
same  cause,  for  costs  alone,  without  damages^ 
is  a  bar.     Young  v.  Oi^eradb^,  2  J.. R.  191. 

112*  If  the  same  cause  of  action  fer  which 
the  present  suit  was  brought,  was  in  the  for- 
mer action  stated  tnier  aha,  but  not  passed 
upon  by  the  jury  at  the  trial,  who  made  up 
their  verdict  without  paying  any  reimrd  to  it, 
it  Ir,  notwithstanding,  a  good  bar.  ^rodttr^ 
V.  Kinnetf,  2  J.  R.  210. 

1 13.  So,  where  one  of  the  charges  in  tl»^ 
plaintiff's  demand  bad  Ixsen  submitted  to  ib« 
jury  in  a  former  suit,  but  no  damages  had 
been  given  for  it,  and  the  jury,  in  the  secoml 
suit,  gave  u  verdict  for  the  whole  demand,  in- 
cluding this  charge  as  well  as  others,  the 
whole  verdict  and  judgment  will  be  set  aside, 
as -the  Court  cannot  say  what  part  of  it  was 
given  for  the  improper  charge,  hwin  v.  Kim, 
10  J.  R.  365. 

114.  In  an  action  for  a  deceit  in  the  sale  of 
a  certain  improvement  or  patent  right,  the  de- 
fendant set  up  in  defence  a  former  trial  and 
judgment  in  an  action  brought  by  him  before 
a  justice,  against  the  plaintiff,  on  a  promis^orv 
note,  given  for  the  purchase  money,  in  whirii 
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suit  the  present  plaintiff  set  up  the  deceit  io 
tbe  sale,  88  a  defence  against  the  note,  and  tbe 
Fame  was  considered  by  tbe  justice,  and  a 
judgment  given,  for  the  plaintiff  for  the 
amount  of  the  note ;  held,  that  the  first  trial 
and  judgment  were  a  complete  bar  to  the 
second  suit  for  tbe  deceiL    Jone$  v.  Scriven, 

8  J.  R.  45a 

115.  If  the  grounds  on  which  the  present 
aetiou  are  brought,  are  such  as  would,  in  a 
former  suit,  by  tlie  present  defendant  agaiiust 
tiie  present  plaintiff  have  been  a  sufficient  de- 
fence, but  which  the  Imter  couid  not  then,  for 
want  of  proof^  make  our,  tbe  former  suit  is, 
notwithstanding,  a  good  bar.      White  v.  Wordy 

9  J.  R.  232. 

116.  Whether  the  former  action  were  com- 
menced  by  a  summons  or  warrant,  makes  no 
(iitfcrence.  JVtniworth  v,  Bamum,  10  J.  K. 
3«. 

1 17.  A  nonsuit  in  a  former  action  is  no  bar 
to  a  oew  action  for  the  same  cause.  YtyuU  v. 
Brothaian,  10  J.  R.  d6a 

US.  In  an  action  by  the  payee  of  a  promi»- 
Bory  note  against  the  maker,  the  defendant 
pleaded,  that  the  note  had  been  endorsed  by 
tlie  payee,  and  that  the  endorsee  hod  sued  the 
defendant  on  tbe  note  before  another  justice ; 
but  it  appearing  that,  in  that  suit,  the  maker 
objected  to  the  title  of  the  endorsee,  or  to 
some  defect  in  the  endorsement,  in  conse- 
quence of  which  no  recovery  was  had  on  the 
note ;  luH  that  the  plea  was  no  bar,  and  that 
the  defendant  could  not,  in  this  suit,  set  up  the 
eulorseoient  as  good,  which  be  bad  in  the 
former  soit  shown, or  attempted  to  show,  to  be 
bad.    AtDmuddv.Jiainor.S  J.  R.ii2. 

119.  Where  a  suit  was  brought  on  a  note 
to  A.,  or  b^u^er,  and  the  defendant  pleaded  a 
fonner  suit  on  the  same  note,  brougot  against 
kim  by  A.,  and  a  judgment  in  favor  of  the  de- 
iemioiit ;  keld^  not  to  be  a  bar  to  tlie  second 

suit,  unless  the  defendant  also 
[•403]    proved,  that  A.  •was  the  rightful 

owner  or  possessor  of  the  note. 
IMrhim  V.  FUch,  4  J.  R.  223. 

120.  It  is  a  good  plea  in  bar,  that  the  de- 
Andant  had  previously  commenced  an  action 
Bptinst  the  plainu'if,  before  another  justice,  in 
which  tbe  plaintiff  ought  to  have  set  off  his 
demand.    Dougias  v.  Hoagf  1  J.  R.  283. . 

1^1.  If  the  set-off,  wbieti  fonns  the  subject 
mmer  of  tbe  present  suit,  were  impro|)erly 
rr'jected  in  the  former  action,  the  judgment  in 
that  action  isi,  notwithstanding,  until  reversed, 
t  bar.  Laamtnce  v.  Htntghton^  5  J.  R.  129. 
5.  P.  APLean  v.  Hugarin,  13  J.  R.  184. 

122.  An  illegal  set-off  in  a  former  action,  if 
Dot  objected  to  at  the  time,  and  passed  upon 
by  \hfi  jury,  is  a  bar  to  an  action  lirougbt  by 
the  ixortv  who  made  the  set-off.  Kxng  v.  Fuller^ 
3C.R.152. 

12;).  A  plea  of  a  former  action  and  trial 
be:ween  the  same  pai^s,  in  whii'h  the  pres- 
ent plaintiff  set  off  hflilemand,  is  not  good, 
if  th«  debt  on  which  tne  demand  was  found- 
ed, was  not  then  actually  due,  and  the  set-off 
for  Uiat  reason  rejected*  Bull  v.  Hopkina.  7 
J.R.22. 

121.  la  an  action  for  deceit,  a  plea  of  a 
VouL  30 


fbnner  suit  by  the  defendant,  against  tbe  plain- 
tiff, on  a  contract,  in  which  the  present  plain- 
tiff neglected  to  set  off  his  denoand,  is  no  bar. 
Dean  v.  Men,  8  J.  R.  390. 

125.  Where  the  former  action  was. trover, 
the  neglect  of  die  defendant  in  that  action 
to  set  off  his  demand  is  no  bar  to  an  action 
for  that  demand.  Moon  v.  Dam»,  1 1  J.  R. 
144. 

126.  Tbe  plaintiff  brought  an  action  in  a 
Justice's  Court,  for  an  assault  and  batterv,  in 
which,  after  a  trial,  judgment  was  renciered 
against  him.  "He,  afterwards,  brought  an  ac- 
tion of  trespass  on  the  case,  for  the  same  inju- 
ry, before  another  justice ;  heldy  that  as  the  ^ 
former  action  for  the  assault  and  battery  was 
not  within  tlie  jurisdiction  of  the  justice,  tbe 
judgment  was  a  nullity,  though  unreversed, 
and  was  no  bar  to  a  subsequent  action  on  the 
case.    Blin  v.  CampbeU,  14  J.  R.  432. 

(b)  How  a  former  adion  may  he  taken  ad" 
vantage  of,  and  what  evidence  is  necessary  to 
support  the  plea, 

127.  A  former  trial  and  judgment  cannot 
be  taken  advantage  o^  unless  pleaded,  or  ffivea 
notice  of  at  tbe  time  of  joining  issue.  Fwder 
V.  Hait,  10  J.  R.  111.  5.  P.  Dexter  v.  Haxai, 
10  J.  R.  246.^ 

128.  A  certificate  of  the  judsment,  under 
the  hand  and  seal  of  the  justice  Before  whom 
the  former  action  was  tried,  and  the  hand- 
writing proved  by  a  witness,  is,  if  objected  to, 
insufficient ;  but  it  should  be  proved  by  the 
justice  himself,  or  a  sworn  copy  of  his  min- 
utes should  be  produced.  J^fCartyy,  Sher- 
man,3  J.  R.  429. 

129.  Where  the  defendant  pleaded  a  former 
action  brought  by  him  before  the  justice,  and 
a  recovery,  when  the  plaintiff  ought  to  have 
set  off  his  demand,  and  the  only  evidence  of 
the  former  action  was  a  statement  by  the  jus- 
tice to  the  iury,  to  which  the  plaintiff  did  not 
object ;  hddf  that  although  the  statement  of 
the  justice  was  not  legal  evidence,  yet,  as  the 
plaintiff  did  not  object,  he  was  concluded  by  it. 
Lawrence  v.  Houghton,  5  J.  R.  129. 

•130.  But  where  the  evidence  of    [  *464  ] 
the  justice  was  objected  to  on  the 
trial,  the  Court  reversed  the  judgment     WkiU 
V.  Hawh,  5  J.  R.  351. 

131.  The  defendant  pleaded  a  former  trial 
before  the  same  justice,  for  the  same  cause, 
and  the  justice  stated,  from  his  knowledge, 
that  tbe  plaintiff  was  nonsuited  at  such  former 
trial,  and  that  it  was  no  bar;  if  the  defendant 
do  not  deny  the  statement,  but  go  to  trial,  he 
will  l)e  concluded  as  to  the  fact.  BUmdiard 
V.  RichliL  7  J.  R.  198. 

132.  Where  on  a  plea  of  a  former  Judgment 
in  which  the  present  plaintifi^  being  dfefendant, 
ought  to  have  set  off  his  demand,  the  justice 
by  whom  tiiat  judgment  was  rendered  appears 
OS  a  witness,  and  produces  his  minutes  of  the 
judgment,  in  which  there  is  an  ambiguity  as 
to  the  form  of  action,  the  evidence  of  the 
justice  is  inadmissible  to  show  that  it  was  oa 
a  contract,  if  it  appears,  that  he  has  in  his  pos- 
session the  original  declaration  in  the  calusei 
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for  that  is  higher  evidence.    Dygeri  y.  Copper* 
fiofi,  13  J.  R.  210. 

183.  Where  the  return  to  a  eeriwrari  stated 
the  certificate  of  a  former  trial,  authenticated 
according  to  the  act,  but  not  appearing  to  be 
under  the  seal  of  die  Common  Pleas,  but 
slated  only  **  wimess  my  hand  and  seal ;"  hddf 
that  it  waa  to  be  inferred,  that  the  certificate 
was  under  seal  JifLtan  v.  Hugarin.  13  J. 
It  184. 

EL  FleaoftUk. 

134.  A  plea  of  title  is  not  yalid,  unless  re< 
duced  to  writing.  Sage  v.  Bameg^  9  J.  R. 
365.  -^     -^ 

135.  A  plea  of  title  is  an  admission  of  the  tres- 
pass, and,  on  the  removal  of  the  cause,  the  de- 
fendant cannot  plead  the  general  issue.  Stnmg 
T.  £Wit(&,  2  C.  R.  2& 

136.  In  action  of  trespass  on  land)  the  de- 
fendant cannot,  after  pleading  the  general 
issue,  interpose  a  plea  of  title ;  nor  can  he,  un- 
der the  general  issue,  give  evidence  of  title. 
qjtumby  ▼.  Harty  15  J.  R.  304. 

ISaiher^  as  to  the  effect  of  a  plea  of  title, 
and  what  may  be  given  in  evidence  on  the  re- 
moval of  the  cause,  au  Tejcsfass. 

>  • 

X.  AiBimmmtni;  (a)  When  an  ei^oummeTU 
metyhmntedj{Mwhai  getturityfOnd/orv^^ 
tme;  (b)  When  on  irregvlar  atJ^ourmnerU 
amounts  to  a  diseontinuance^  and  tohat  if  a 
tsotver  ((f  Uu  itregvlarity. 

(a)  When  an  atSo^tmment  nuxy  he  granted^  on 
what  feeiiriiy,  and  for  tohat  time, 

137.  In  the  ease  of  a  non-resident  plaintiff 
suing  by  warrant,  the  justice  cannot  adjourn 
the  cause  for  more  than  three  davs  without 
his  consent  Candu  v.  Goodapeed^  2  C.  R. 
245. 

138.  The  discretion  given  to  a  justice  by 
the  2d  section  of  the  act,  (Sess.  31.  c.  204.)  to 
adjourn  a  cause,  is  not  an  arbitrary  discretion, 
but  ought  to  be  soundly  and  judiciously  exer- 
cised.   Booe  V.  Stu^Jant,  8  J.  R.  426. 

*139.  The  justice  may,  on  the 
[*465}  return  of  a  summons,  at  the  re- 
quest of  the  plaintiff,  adjourn  the 
cause  foir  six  days,  without  requiring  an  oath 
of  the  absence  of  material  witnesses.  Kittle  y 
Baker,  9  J.  R  354. 

140.  On  the  return  of  the  summons,  the 
parties  joined  issue,  and  a  vettuv  was  awarded 
at  the  instance  of  the  plaintiff,  and  the  justice 
adjourned  the  cause  for  six  days,  when  the  de- 
fendant appeared  and  demanded  an  adjourn- 
ment,  which  the  justice  refused,  unless  he 
would  pay  the  costs  of  the  wtwrt ;  hdd,  that 
the  defendant  was  entitled  to  the  adjourn- 
ment, which  the  justice  had  no  right  to  re- 
fbse  on  that  ground.  Henutraet  v.  Toungs, 
9J.R364. 

141.  Where  a  defendant  is  brought  up  on  a 
warrant,  and  issue  is  joined  between  the  par- 
ties, the  justice  may,  on  the  request  of  the  de- 
fendant, under  die  first  section  of  the  act.  ad- 
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joum  the  cause  for  one  day,  or  for  a  less  time 
than  three  days.  Bowditck  v.  jSoIuto^f,  9 
J.  R  366. 

142.  Wherp  the  justice  has  once  adjourned 
the  cause  for  three  months,  at  the  request  of  the 
defendant,  he  cannot  grant  a  second  adjourn- 
ment, at  the  request  of  the  same  party.  Thwrir 
oendv.Lee,SJ.R,A25. 

143.  Where  a  penKin  is  brought  before  a 
justice  on  a  warrant,  and  prays  for  an  adjourn- 
ment, and  bail  is  taken  for  his  appearance  at 
the  day,  there  must  be  a  personal  appearance 
of  the  party,  and  not  by  attorney ;  otherwise 
the  bail  will  be  liable  for  the  amount  recovered 
by  the  plaintiff.    Ihid, 

144.  A  justice  cannot,  under  the  2d  section 
of  the  aet,  or  at  the  instance  of  the  plainnfi^ 
adjourn  a  cause  fer  a  longer  time  than  six 
days,  without  the  consent  of  the  parties.  Ptd' 
mer  v.  Green^  1  J*  C.  101.  &  P.  Gamagt  v. 
Xrtxw,  2  J.  R.  198.  S.  P.  Cobkn  v.  Dopkin,Z 
C.  R.  171.    Dunham  v.  Heyden,  7  J.  IL  381. 

145.  But  if^  afler  an  adjournment  for  ten 
days,  the  defendant  appears  and  examines  a 
witness,  it  is  a  waiver  of  the  irregularity.  Ibii, 

146.  A  justice  cannot,  on  his  own  motion, 
adjourn  a  cause  more  than  once,  and  that  only 
for  a  time  not  exceeding  six  days,  afler  the  re- 
turn of  process,  (ktmage  v.  IdtWy^J*  R.  192. 
Su  KUmort  v.  iS^Mtom,  7  J.  R.  529. 

147.  If  an  attorney  of  the  defendant  offer 
to  make  affidavit  of  the  absence  of  a  material 
witness,  and  request  an  adioumment,  the  jus- 
tice ought  to  receive  such  affidavit,  unless 
some  special  cause  to  the  contrary  be  shown. 
Seer9  v.  Grandy,  1  J.  R.  514. 

148.  Where,  at  the  request  of  a  defendant, 
who  had  been  taken  on  a  warrant,  and  with 
the  consent  bf  the  plaintiff,  the  cause  was  ad- 
journed to  another  day,  when  the  parties  ap- 
peared, and  the  defendant  requested  a  second 
adjournment,  on  account  of  the  absence  of  a 
materia]  witness ;  heldy  that  the  justice  was 
bound,  on  the  defendant's  offering  to  giv6  se- 
curity, to  grant  a  fbrther  adjournment,  and 
that  the  time  might  extend  to  three  months,  as 
this  was  not  a  case  within  the  7th  section  of 
the  act,  (Sess.  24.  c.  165.  1  N.  R.  L.  389.)  at 
lowing  an  adjoiumment  fer  twelve  days  ooly. 
JBosfon  V.  Coe,  2  J.  R  383. 

149.  The  security  to  be  taken  by  the  jusdoe, 
for  the  defendant's  appearance.  In  case  of 
grauting  him  an  adjournment, must 

either  be  a  ^recognizance,  or,  at    [*466] 
least,  a  written  engagement  of  the 
bail ;  if  merely  verbal,  it  is  void  by  the  stamte 
of  frauds.    AT Atitt  v.  JoJbuon,  7 /•  R  18. 

150.  The  defendant  was  sued  by  wartsot, 
but  it  did  not  appear  from  the  return  whether 
he  was,  in  fact,  proceeded  against  as  a  fiee- 
bokler,  or  person  having  a  fhmily,  and  that  the 
requisite  evidence  was  given  to  authorize  the 
issuing  a  warrant ;  and  the  defendant  prayed 
for  an  adioumment  for  want  of  a  material  wit- 
ness, and  offered  securij^  to  appear  and  stand 
trial ;  but  the  justice  refused  to  grant  an  ad- 
journment, unless  the  defendant  woidd  make 
oath  that  the  witness  was  material ;  which  be- 
ing refiised,  the  justice  proceeded,  and  gave 
judgment  for  the  plaintiff;  Md^  that  tiie  de- 
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fendant  was  entitled  to  an  adjournment,  nuder 
ihe  act,  (s.  4.)  and  tiie  judgment  of  the  justice 
was  reversed.  Sebriru^  v.  IVhtcdon^  8  J.  R. 
4oS.   S.  P.  OiM  V.  MotiUony  15  J.  R.  409. 

151.  If  a  party  has  had  one  a<ljoumment 
afier  issue  joined,  he  caunot,  on  teuderiuff  se- 
curity, bare  a  second  adjournment,  without 
Fliowinv  tliat  be  had  used  due  diligence  to  pro- 
cure his  witnesses,  or  some  special  cause  for 
tlieir  non-attendance,  or  for  the  adjournmenL 
PoMvrs  Y.  Lockwoody  9  J.  R.  13a 

152.  Afier  issue  joined,  and  the  cause  hav- 
jiiirl)ecn  once  adjourned  at  the  request  of  the 
(iefendaut,  for  more  than  thirty  days,  on  giving 
R'curity,  on  the  expiration  of  the  adiournment 
tbe  fmrties  appeared,  and  the  defendant  show- 
ed due  diligence  in  subpoenaing  his  wimesses, 
and  made  oath  that  a  material  witness,  who 
had  been  subpoenaed,  did  not  attend,  and  pray- 
ed a  second  adjournment,  which  was  refiised 
bj  the  justice,  unless  the  defendant  would  pay 
the  extra  costs,  which  not  being  done,  the  cause 
v,ns  beard  ex  parity  and  decid^ ;  hddy  that  the 
defendant,  having  given  security,  and  shown 
due  diligence,  was  entitled  to  a  second  ad- 
ioiirnmenL  Bctknum  v.  WrighJL  11  J.  R. 
442. 

153w  Whether  a  justice  has  power,  in  any 
case,  to  exact  costs,  on  granting  a  &vor  to  a 
party  in  a  cause  ?     Qimbtc    Bnd, 

154.  A  justice  may  refuse  to  grant  a  second 
adjournment  to  a  defendant,  lor  the  purpose 
of  procuring  witnesses,  where  he  shows  no 
excuse  for  not  having  procured  them  after  the 
first  adjournment  SL  John  v.  BenedUi,  12 
J.R.418.  &  P.  FaningUm  v.  Pcame,  15 
J.R.433. 

155.  Where  ao  adjournment  baa  been 
granted,  at  tbe  request  of  tbe  phuntifi^  and  day 
for  the  trial  agreed  on  by  tbe  parties,  the  de- 
fendant 18  not,  therefore,  excluded,  if  he 
sbows  sufficient  cause,  from  asking  a  further 
adjouromeoL  Jinmn  v.  Chase.  13  J.  R. 
4€2. 

156.  The  admiflrion  of  tbe  affidavit  of  any 
other  person  than  the  party  himself^  for  the 
Durpose  of  obtaining  a  second  adjournment, 
m  account  of  tbe  absence  of  material  wit- 
nesses, rests  in  tbe  sound  discretion  of  tbe  jus- 
tice.   KUlmer  v.  Craryj  13  J.  R.  238. 

157.  A  justice  has  some  discretion  in  grant- 
ing an  adjournment,  on  tbe  application  of  the 
defendant,  in  order  to  enable  him  to  procure 
testimony ;  and  if  tbe  plaindff  will  admit  the 
matters  expected  to  be  proved  by  the  absent 
witness,  the  adjournment  may  be  refused. 
jBHS  v.  Lordj  14  J.  R.  341. 

158.  And  after  such  admissions  are  offered 

and  accepted,  tbe  defendant  *is 
[  *467  ]    precluded  ftt>ro  asking  for  an  ad- 
journment, to  procure  the  teati- 
niony  of  the  same   witness   to   the   teta. 
lUd. 

159.  When  a  came  baa  been  onee  adjourn- 
ed by  consent  of  parties,  a  second  adjourn- 
ment cannot  be  granted  at  the  instance  of  the 
pbintiC    Fc^ru  ▼.  fPAeefer  15  J.  R.  492. 

160.  It  is  too  late  to  ask  for  an  adjournment 
after  tbe  jury  are  awom  and  empanneUed. 
iUT.lUI,8J.R.437. 


(b)  Hlien  an  irregular  adjournment  amowU$  io 
a  discorUinuancef  and  tMot  ia  a  waiver  qf  the, 
irregvlarity, 

161.   An  adjournment,    improperly  made, 
amounts  to  a  discontinuance  oi  the  suiL  Gam 
age  v.  Lawy  2  J.  R.  192. 

1G2.  If)  on  the  return  day,  the  parties  ap- 
pear, but  the  justice  does  not  attend,  and  sends 
a  note,  without  signing  it,  adjourning  the 
Court,  it  ia  not  an  adjournment  of  which  tbe 
parties  are  bound  to  take  notice;  the  cause 
IS  discontinued,  and  all  subsequent  proceed- 
ings are  null.    fFiest  v.  CriUinger,  4  J.  R.  117. 

163.  A  justice  adjourned  the  cause,  and  tbe 
defendant  appeared  at  the  time  and  place  ap- 
pointed, and  having  waited  nearly  three  hours, 
went  away ;  the  justice  shortly  after  came,  and 
proceeded  to  hear  the  cause  on  the  part  of  the 
plaintiff,  and  gave  jud^ent  against  the  de 
fendant ;  as  the  party  is  bound  to  wait  but  a 
reasonable  dme,  the  cause  became  discon- 
tinued by  the  delay  of  thejusdce,  and  the 
judgment  was  erroneous.  Tq^  v.  Gfroffent,  5 
J.  R.  353. 

164.  Where  a  justice  adjourns  a  cause,  on 
the  mere  suggestion  of  tbe  plaintiff  that  the 
defendant  had  agreed  to  an  adjournment,  and 
on  the  affidavit  of  the  plaintiff  of  the  absence' 
of  a  material  witness,  without  showing  due 
diligence  to  procure  his  attendance,  tlie  ad- 
journment is  unauthorized,  and  amounts  to  a 
discontinuance.  ProudfU  y.  Henmanj  8  J.  R. 
391. 

165.  Where  a  justice  has  a  discretion  as  to 
adjourning  a  cause,  nothing  but  an  abuse  of 
such  discretion  will  be  regarded  aa  error> 
Pease  v.  Gleason,  8  J.  R.  409. 

166.  If  a  party  appear  and  go  to  trial  on  the 
merits,  it  is  a  waiver  of  any  objection  to  an 
adjournment  irregularly  granted.  Duviham  y. 
Heuden^  7  J.  R.  381.  mUoughby  v.  Cariehn^ 
9  Jf.  R.  136. 

167.  An  adjournment  for  ihore  than  rix  data 
cannot  be  objected  to  as  erroneous,  by  the 
party  at  whose  instance  it  was  granted.  Pick 
V.  M'^lpme,  3  C.  R.  166. 

168.  The  right  of  a  justice  to  adjourn  a 
cause,  on  his  own  motion,  must  be  claimed 
and  exercised  at  the  return  of  the  process:  and 
if  the  first  adjournment  is  made  by  consent  of 
parties,  the  justice  cannot  adjourn  the  cauae  a 
second  time,  on  his  own  motion ;  but  tbe  plain- 
tiff having  consented  to  a  second  adjournment, 
and  the  defendant  making  no  objection,  tbe 
adjournment  was  held  to  nave  been  made  by 
consent  of  both  parties.  Eximort  y.  Sudam^  7 
J.  R.  529. 

169.  If  the  justice  improperiy  refuse  to  ad- 
journ a  cause  on  the  request  of  the  defendant, 
and  tbe  defendant  afterwards  yoluntarily  con- 
fesses judgment,  this  la  a  waiver  of  the  previ- 
oos  irregularity.   JSU  y.  Downer^  11  J.  R.  461. 

•XI.  TVialm a  JusHee's  CtnH,  as    [*4681 
to  pcaOcuiwrs  toUdl  amplyyas  imB 
uAert  the  (rial  is  before  the  Justice  dsnesu 
before  a  jury, 

170.  The  juatice  may  eootitttte  hia  Conic 
fiom  one  day  to  the  next,  when  lh6  exigeneiea 
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of  the  case  require  it,  of  which  the  parties  are 
bound  to  take  notice,  and  to  attend  accordingly. 
Dm  V.  Waber,  2  C.  R.  134. 

171.  And  if  the  defendant  neglects  or  re- 
fuses to  attend,  the  justice  may  proceed  in  the 
trial  without  him.    ibid. 

172.  The  justice  who  tries  the  cause  must 
swear  the  witnesses.  Perry  v.  Wcmumy  1  J. 
R.520. 

173.  The  justice  before  whom  the  cause  is  • 
tried,  cannot  himself  be  sworn  as  a  witness 
by  another  justice.    IbitL 

174.  But  if,  from  the  return,  it  does  not  ap- 
pear that  any  objection  was  made,  it  will  be 
intended  that  he  was  admitted  by  consent. 
CM  V.  Curfi»8, 8  J.  R.  470. 

175.  Where  a  person,  who  is  security  for 
the  defendant,  is  a  material  witness  for  the  de- 
fendant, he  ought  to  be  discharged,  and  new 
security  taken,  so  that  the  defendant  may  have 
the  benefit  of  his  testimony.  Irvoin  v.  Carydl. 
8  J.  R,  407. 

176.  If  the  justice  examine  one  of  the  par- 
ties, as  a  witness,  dt  bene  esse,  it  is  error,  though 
it  is  stated  in  the  return,  that  he  afterwards  dis- 
regarded the  evidence  as  improper.  Haswett 
T.  Bussing,  10  J.  R.  128. 

177.  Ir  the  justice  on  his  own  statement, 
(not  under  oath,)  that  the  note,  on  which  the 
action  was  brought,  having  been  delivered  to 
him,  could  not  l)e  found,  admit  |7aro{  evidence 
of  its  contents,  it  is  erroneous.  Cory  v.  Camp- 
be^lOJ.R.963. 

178.  There  can  be  no  demurrer  to  evidence 
in  a  Justice's  Court  Reynolds  v.  Bedford^  3 
C.  R.  140. 

179.  The  plaintiff  has  a  right  to  withdraw, 
and  submit  to  a  nonsuit  PuM  v.  Storery  5  J. 
R.346. 

180.  If  a  justice  tiy  the  cause  at  a  place 
different  from  that  mentioned  in  the  summons, 
It  is  an  irregularity,  for  ^hich  the  judgment 
yniX  be  reversed.  Stemari  v.  Meigs,  12  J.  R. 
417. 

181.  Where  the  subscribing  wimesses  to  a 
deed,  produced  in  tlie  cause,  reside  without 
the  jurisdiction  of  the  justice,  or  beyond  the 
control  of  his  subpcpna,  it  is  sufficient  to  prove 
the  hand- writing  of  the  witnesses.  Cook  v. 
Hu^ed,  12  J.  R.  188. 

182.  And  the  declaration  of  the  plaintiff  to 
a  witness,  who  also  was  so  informed  from 
others,  that  the  witnesses  did  reside  in  another 
county,  is  sufficient  evidence  of  the  fact,  to 
authorize  the  justice  to  admit  the  other  evi- 
dence of  the  execution  of  the  deed.    Rid* 

18.3.  In  an  action  of  debt  on  a  judgment  of 
a  Justice's  Court,  it  is  not  necessary  to  show 
that  the  person  or  justice  before  whom  the 
judgment  was  obtained],  was  a  magistrate,  or 
that  he  had  not  been  superseded  at  the  time 
the  judgment  was  rendered.  Reed  v.  GiUet, 
12  J.  R.  29& 

184.  And  if  the  record  of  the  judgment  is 

proved  by  the  testimony  *of  the 
[  *469  ]    Jiustice,  not  on  oath,  without  ob- 
jection at  the  time,  it  is  sufficient 
JUi. 

185.  A  former  trial  cannot  be  given  in  evi- 
dence uftder  ifee  general  issue,  unleas  by  coq« 


sent ;  but  if  the  defendant  offered  other  matter 
of  defence,  wl;ich  was  entered  into  at  largf, 
and  it  does  not  appear  that  injustice  has  been 
done,  the  judgment,  on  that  accoi\nt,  will  not 
be  reversed.     Broum  v.  Wilde,  12  J.  R.  455. 

J 86.  If  an  improper  question  has  been  put 
to  k  witness,  and  answered^  but  it  is  imme- 
diately corrected  by  the  justice,  the  judgment 
will  not  be  reversed  for  that  cause.  Brown  t. 
CmoeU,  12  J.  R.  384. 

187.  Where  a  defendant  is  ready  in  Court 
to  prove  his  defence,  at  the  time  the  plaintiff 
closes  his  case,  he  ought  to  be  allow^  to  en- 
ter into  it,  though  he  was  not  present  when  the 
trial  commenced.  ,^twood  v.  AutHn^  16  J.  R. 
180. 

XII.  Trial  before  a  justice  alone* 

188.  A  iustice  cannot  decide  on  his  own 
previous  knowledge,  but  only  on  evidence 
produced  before  him  in  Court.  Btoiingham 
V.  Deyer,  2  J.  R.  189.  S.  P.  Lodte  v,  SmiiK 
10  J.  11. 250. 

189.  Where  there  is  a  trial  of  a  cause  befoni 
a  justice  without  a  jury,  the  plaimiff  may 
elect  to  become  nonsuit  as^  time  before  it  is 
finally  submitted  for  the  judgment  of  the 
Court ;  but  not  after  the  cause  is  under  advise- 
ment, though  before  four  days  have  elapsed. 
Hess  V.  Beekman,  11  J.  R.  457. 

190.  So,  the  justice,  on  the  trial  before  bim, 
may  nonsuit  the  plaintifl^  if  in  bis  opinion  the 
testimony  offin«d  by  the  plaintiff  does  not  sup- 
port the/fLCtioiL  CUmenis  v.  Benjamin,  12  J. 
R.299l^ 

191.  Where  a  plaintiff's  witness  is  examin- 
ed, in  part,  and  then  the  cause  Is  adjourned, 
on  account  of  his  sickness,  it  is  the  duty  of 
the  plaintiff  to  produce  the  witness  agaia,  at 
the  day,  or  show  good  reason  why  the  witnesB 
is  not  there ;  otherwise  the  justice  may  reject 
the  evidenoe  given  on  his  uiinnii^ed  examina 
tion.    Ibid 

192.  In  an  action  to  recover  the  amount  of 
a  bank  note,  paid  by  the  defendant  to  ibe 
plaintiff,  on  the  ground  that  the  note  was 
forged,  the  justice  is  not  authorized  to  give 
judgment  for  the  plaintiff,  on  his  own  bare  in- 
spection of  the  note.  Whtder  ▼.  Lanmman, 
14  J.  R.  481. 

•XIII.  Triid  hyjury;  (a)  When  [•470] 
a  trial  by  jury  may  be  demanded, 
on  what  Oie  jury  is  to  decide,  and  effect 
of  such  trial  oh  the  power  of  the  justice ;  (!•) 
Venire,  and  when  vrregvlarmes  in  the  vecire 
are  cured;  (c)  Challe^e ;  (d)  Constahie  io 
attend  the  jury,  and  his  oath ;  (e)  Proceedings 
of  the  jury  after  they  have  retired,  and  mm 
their  verdict  is  recorded;  (f)  Venlict,  and 
when  irregularities  in  the  verdidwiSbe  cured. 

(a)  JVhefi  a  tried  by  jury  may  he  demanded  an 
what  the  jitry  is  to  decide^  and  effed  of  svch 
trial  on  tne  power  qf  the  justice* 

193.  A  verdre  cannot  be  awarded  on  a  jndg* 
ment  by  default,  or  where  the  defendant  dod 
not  plead.    Manny  r  i>o6ie,  8  C.  R.  1^9. 
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VM.  The  mere  inspecting  the  note,  on  which 
tiic  action  is  founded,  by  the  justice,  is  not 
tiich  a  commencement  of  the  trial  as  to  pre- 
ctutie  the  party  from  demanding  a  jury.  CHntii 
r.  Bacon,  1  J.  R.  142. 

VJo.  Where  a  venire  has  been  issued,  the 
justice  cannot  proceed  to  try  the  cause  with- 
out a  jury.  Sebring  v.  ffhiedorij  8  J.  R.  460. 
%  V.  miber,  2  C.  R.  134. 

i%.  Under  the  ''acts  to  extend  the  jari»- 
(lirtion  of  justices  of  the  Peace,"  (Sess.  41.  c. 
W.  passed  April  18,  1818,)  when  the  demand 
exceeds  25  dollars^  either  party  has  a  right  to 
deiaaod  tliat  the  jury  should  consist  of  twelve ; 
but  he  imist  make  his  demand  for  that  purpose, 
before  the  venire  issues,  in  order  that  twenty 
loay  be  summoned ;  if  he  waits  until  the  ventre 
is  returned  with  ftM/ve  jurors,  six  of  whom  are 
pworo,  he  is  too  late.  Strong  v.  Becardslee,  18 
I R.  130. 

197.  Where  a  jury  is  demanded,  and  a  venire 
is^sued,  at  the  instance  of  one  of  the  parties, 
the  costs  of  the  ventre  abide  the  event  of  the 
trial.    jRid:<3f  ▼.  Botrne,  18  J.  R.  131. 

11^.  Where  «  vtmre  is  demanded  by  either 
pany,  the  justice  may  deliver  it  liimself  to  the 
constable,  US  he  executed  ;  but  if  he  delivers  it 
to  the  party,  and  he  does  not  appear  at  the 
ihne  to  which  the  cause  is  adjourned  for  trial, 
and  the  venire  is  not  returned,  the  justice  may 
coQsi<Ier  the  suppression  of  tlie  venire  by  the 
party,  as  a  waiver  of  the  trial  by  jury,  and 
proceed  to  hear  and  decide  the  cause  him- 
self, 8B  if  no  ventre  had  been  demanded  or  is- 
sued.   Coonv.  Sbyiier,  19J.  R.384. 

199.  Improper  evidence  should  not  be  per- 
initted  to  go  to  the  jury ;  and  it  is  not  sufii- 
nem  aflerwafds,  to  direct  them  to  disregard  it. 
Pen/W  V.  Carjfender,  13  J.  R.  350. 

2iX>.  Where  improper  evidence  is  produced 
br  one  of  the  parties^  and  afterwards  legal  tes- 
timoQjr  of  the  same  fiict  is  produced  nv  the 
opposite  party,  the  error  is  cured.  Miuer  v. 
•Sortb,  13  J.  R.  517. 

^1.  When  the  justice  has  submitted  the 
cause  to  the  jury,  he  cannot  take  it  from  them, 
and  ooiMuit  the  plaintiiE     Yotmg  v.  HubbelL  3 

202.  The  jury  decide  both  the  law  and  the 

fact.   ATA^eil  V.  &oJea,  3  J.  R.  43a 

203L  A  justice  has  no  right,  during  the  trial, 

before  him,  to  permit  *the  parties 

[*471]    to   treat   the    jury    with    liquor. 

KeOogg  y.  fFOder,  15  J.  R.  455. 

(b)  Venire,  and  whenirregtilanUeain  the  venire 

are  euretL 

204.  In  an  action  against  joint  debtors,  a 
f^vitre  meiKioning  only  the  defendant  brought 
into  Court,  without  tfwing  notice  of  the  other, 
« 'sufficient  HuUhins  v.  FUch,  4  J.  R.  222. 
,  203.  If  the  ventre  be  not  returned  at  the 
tinif  appointed  for  trial,  it  is  not  a  reason  for 
nonsuiting  the  plaintilT,  but  another  venire  may 
«  wjjcd.     Blanchard  v.  Richhf,  7  J.  R.  198. 

206.  I(  where  the  first  ventre  has  not  been 
'turned,  ihe  p^f^y  ^^^  j^^i  demand  another 

'^'wt,  but  goes  to  trial,  it  is  a  waiver  of  the 
tnalhyjiuy.    Jbid. 


207.  Where  the  first  ventre  nas  not  been 
carried  into  effect,  the  justice  may  issue 
another  ventre,  without  the  former  having  been 
returned.  Day  v.  JVUber,  2  C.  R.  134.  5.  P. 
Sebring  v.  Wheedon,  8  J.  K.  4()0. 

208.  And  it  will  be  considered  as  (he  pro- 
cess of  the  party  at  whose  instance  the  first 
venire  was  issued,  who,  consequently,  cannot 
object  to  the  form  of  it.  Day  v.  ff'Uber,  ^  C. 
R.134. 

209.  The  justice  may  award  a  tales  de  cir- 
cumatantibuSf  in  case  of  a  default  of  the  jurors 
suminoiied  on  the  ventre.  Zeely  v.  Yansenj  2 
J.  R.  38C. 

210.  A  defective  venire  is  cured,  if  the  party 
makes  no  objection  at  the  time,  but  proceeds 
to  trial.  />ay  v.  ffiiber,  2  C.  R.  134.  S.  P. 
Kline  v.  Husted,  3  C.  R.  275. 

211.  The  party  at  whose  instance  a  venire  is 
issued,  cannot  allege  error  in  it.  Dm/  v.  fVU' 
ber,  2  C.  R.  134. 

212.  A  ventre  in  a  Justice's  Court  must  be 
executed  by  a  constable  of  the  town  from 
which  the  jury  is  summoned,  and  in  which 
the  cause  is  tried.  Louw  v.  Davis,  13  J.  R. 
227. 

213.  But,  t^  seems,  that  a  venire  directed  to 
any  constable  of  the  eounfy,  if  it  is  executed  by  a 
proper  constable,  is  a  mere  defect  in  form,  for 
which  the  judgment  will  not  be  reversed. 
nnd. 

(c)  Challenge* 

214.  Aliens,  though  freeholders  and  inhabi- 
tants of  the  town,  are  not  qualified  to  serve  as 
jurors,  as  they  are  not  good  and  lawful  men, 
within  the  meaning  of  the  act,  sess.  24.  c.  165. 
8.12.    JSoTff  V.  Beedfcer,  6  J.  R.  332. 

215.  It  is  a  cause  of  challenge  to  the  amy, 
that  the  jury  were  summoned  by  a  constable    . 
who  acts  as  advocate  of  the  party.     Waikins 

V.  Weaver,  10  J.  R- 107. 

216.  But  if  the  defendant  expressly  assent 
to  their  being  summoned  by  such  constable, 
he  cannot  afterwards  challenge  the  array  on 
that  ground.    Ibid, 

217.  It  is  good  cause  of  challenge  to  a  juror, 
that  he  is  not  a  freeholder  of  the  town  in 
which  the  cause  is  tried.  Streeter  v.  Hearsey, 
11  J.  R.  168. 

*218.  A  justice  has  no  power,    ['*47J(] 
on  his  own  mere  motion,  without 
any  exception   being  taken  by  either  party, 
to  challenge  the  panel  of  jurors,  and  issue  a 
new  ventre.     Cross  v.  Moxdton,  15  J.  R.  4G9. 

219.  Where  jurors  are  challenged,  on  the 
ground  that  they  are  not  freeholders,  the  fact 
may  be  tried  by  the  examination  of  the  jurors 
themselves  under  oath.      Ogden  v.  Parks,  16. 
J.  R.  180. 

(d)  Constable  to  attend  the  jury,  and  his  oaOu 

220.  If  it  appear  from  the  record,  that  a  per 
son,  not  a  constable,  was  sworn  to  attend  the 
jury,  the  judgment  will  be  reversed.  Staley  v. 
Barhite,  2  €.  R.  221.  &  P.  Beehnan  v 
Wright,  11  J.  R.  442.  Coughnet  v.  Easten- 
bnok,  11  J.  R.  532. 

237 
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221.  Where  the  juiy  do  not  retire  from  the 
Court  to  consider  of  their  verdict,  it  is  un- 
necessary that  a  constable  should  lie  sworn  to 
attend  them.    Fink  v.  HaU,  8  J.  R.  4:i7. 

232.  If  the  return  to  a  eertioreari  set  forth 
the  oath  administered  to  a  constable  to  keep 
the  jurv,  erroneously,  it  will  be  fatal.  Day  v. 
jniber^  2  C.  R.  134.  &  P.  Reynolds  v.  Bed- 
for  J,  3  C.  R.  140. 

(c)  Proceedinea  of  the  jury  after  thty  hoot  re- 
tiredj  ana  until  their  verdict  is  recorded, 

223.  The  law,  as  to  trial  by  jury  in  other 
Courts,  applies  to  Justices'  Courts.  Blackley 
▼.  iSAfUbn,  7  J.  R.  32. 

224.  So  that  the  jury  mav  change  their  ver- 
dict before  it  is  recorded  ;  they  may  be  polled ; 
they  may  come  into  Court  to  hear  further  evi- 
dence ;  or  the  justice  may  send  them  back  to 
reconsider  their  verdict.    Pnd. 

225.  After  the  jury  had  retired  to  deliberate 
on  their  verdict,  they  sent  for  the  justice,  and 
asked  him  whether  they  could  add  any  thing 
to  the  charge  of  the  plaintiif,  to  which  the 
justice  answered  *'  no,^  and  lefl  them  without 
any  thing  further  being  said;  this  is  not  an 
irregularity  for  which  the  verdict  will  be  set 
aside,    llunfer  v.  Fan  Fleet,  5  J.  R.  111. 

22&  After  the  jury  had  retired  to  deliberate 
on  their  verdict,  they  sent  to  the  justice,  re- 
questing that  a  witness,  who  had  been  pre- 
Tiotisly  sworn  in  the  cause,  mi^ht  be  sent  to 
them,  or  that  they  might  come  mto  Court,  in 
order  to  ask  the  witness  some  questions,  and 
the  justice  asked  the  parties  if  thev  would  go 
to  the  juty,  that  the  witness  raiffht  be  examin- 
ed, which  the  defendant  refused ;  but  the  ^s- 
tice  permitted  the  witness  to  go  into  the  jury 
room,  and  stood  at  the  door  while  he  was  ex- 
amined, and  then  retired  with  the  witness: 
the  jury  having  found  a  verdict  for  the  plain- 
tiff, this  was  Mid  not  to  be  a  sufficient  irregu- 
larity to  set  aside  the  verdict  HenUno  v. 
Leonard,  7  J.  R.  200. 

227.  After  the  jury  had  retired  to  deliberate 
on  their  verdict,  they  requested  the  justice  to 
inform  them  whether  a  certain  point  of  evi- 
dence had  been  given,  and  the  justice  answer- 
ed their  inquiry ;  this  was  held  erroneous,  and 
the  judgment  was  reversed,  it  not 
[  *478  ]  appearing  that  it  *wbs  done  with 
the  consent,  or  in  the  presence  of 
the  parties.  Btinn  v.  Croul,  10  J.  R.  239.  & 
P.  t\n^  V.  Betsfardj  13  J.  R.  487. 

SS28.  If  the  parties  agree  that  the  jurv  may 
retire  to  consider  of  their  verdict,  without  a 
constable  to  attend  them,  it  will  amoimt  to  a 
waiver  of  any  objection  to  the  verdict,  on  the 
pround  of  irreguuiriQr  in  the  conduct  of  the 
jury,  in  drinking,  and  admitting  other  persons 
m  the  room,  while  they  were  consulting  on 
dieir  verdict    Tower  v.  Bnoett^  11  J.  R.  134. 

(f )  Ferdidf  and  when  vrregulaniiu  m  a  verdid 

wiUbe  cured, 

229.  A  verdict  of  no  cause  <if  action  is,  sub- 
■tantially,  a  verdict  for  the  defendant;  and 
•Ithoui^  informal,  thejiistice  is  bound  to  ren- 


der j udgment  accordingly.    Fdter  v.  MvHiner. 
2  J.  R.  181. 

230.  Verdict  for  the  defendant,  for  six  cents 
damages  and  six  cents  costs,  will  lie  consider, 
ed  as  a  general  verdict  for  the  defendant,  and 
the  damages  and  costs  will  be  rejected. 
Goodenow  v.  JVanns,  3  J.  R.  427. 

231.  Where  the  jury,  in  the  Court  below, 
had  foimd  eight  cents  for  the  defendant,  on  a 
plea  of  payment,  the  Supreme  Court  intended 
a  set-off  to  help  it  out  Canuz  v.  Penfidd, 
cited  2  C.  R.  138. 

232.  A  verdict  for  more  damages  tlian  the 
party  has  claimed  in  his  declaration  or  set-off, 
is  merely  a  defect  of  form,  for  which  a  judg- 
ment will  not  be  set  aside.  Wihon  v.  Lor- 
mou/A,  3  J.  R.  43a 

233.  The  jury  in  a  Justice's  Cot;rt  cannot 
find  a  special  verdict ;  nor  can  the  justice  ren- 
der a  judgment  on  such  verdict  H'yik  v. 
Hyde,  13  JL  R.  249. 

234.  Where  a  jury  has  been  ennpanncllcd  lie- 
fore  Sunday  commences,  their  verdict  may  be 
received  on  Sunday;  but  the  justice  cannot 
enter  a  judgment  on  that  day.  Hogktalw  t 
Oshom,  15  J.  R.  119. 

XIV.  Judgment;  [ti)  Judgment t^Ur issue jem- 
ed;  (b)  Judgment  byd^mdt;  {e)  Judgment 
hy  confession ;  (d)  What  is  evidence  of  &e  ex- 
istence of  a  judgment  m  a  Justiee^s  Cowt 

(a)  Judgment  after  issue  Joined, 

235.  A  judgment,  rendered  after  issue  join- 
ed, on  the  non-appearance  of  the  defendant, 
must  specify  it  to  have  been  made  on  hearing 
the  proofs  and  aUegaOonSf  &c  Stockit^f. 
Dnm,  2  C.  R.  96. 

SSo.  A  justice  is  boimd  to  give  jadgment  on 
a  verdict;  for  he  can  neither  arrest  thejudiF- 
ment,  nor  award  a  new  trial.  JFhller  v.  MS- 
ner,  2J.R.  181.  Hess  r.  Beekmasi^  11  J.B. 
457. 

237.  Where  a  suit  is  brought  by  an  executor 
or  administrator,  before  a  justice,  and  tbe  de- 
fendant pleads  a  set-ofi^  and  a  balance  is  found 
in  his  favor,  the  judgment  for  the  defendant  is 
absolute  and  pereiriptory  against  the  plaintiff, 
who  becomes  thereUy  personally  charged  for 
the  judgment,  de  horns  proprOs.  Smith  t 
LodhMoc^,  10  J.  R.  366. 

238.  If  the  jury  find  a  verdict  of  damaga 
for  the  defendant,  in  a  ^caae  in 

which  he  is  not  entitled  to  dam-     [  *474  ] 
ajies,  the  justice  may  enter  a  remH- 
tUur  damna,  and  give  judgment  for  the  defend- 
ant generally.     Burger  y.  KortriM,  4J.  R- 
414. 

239.  Though  the  plaintiff  prows  damages, 
above  the  sum  of  25  dollars,  jet  if  tudgnest 
is  given  for  25  dollars  only,  it  is  regular.  Pd- 
nam  v.  S%e2ep,  12  J.  IL  435. 

240.  Where  two  pemma  are  ined  hf  mv^ 
rant,  and  one  onljr  apoears,  and  the  justice 
gives  judgment  against  ooth^  the  Jadgment  is 
erroneous.  Bidiard  v.  Watisn^  12  J.  R.  431 
Whether  the  justice  coidd  have  gi?en  jn^ 
ment  against  tbe  one  only  who  ifipara? 
QMsre. 
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^I.  Where  the  plaintiff  below  was  non- 
suited, but  DO  co«t8  awarded,  the  Court  con- 
Miiered  the  judgment  as  incomplete,  and  re- 
fij-eti  10  nfiirm  or  reverse  it  MonneU  v.  Wrf- 
/fr.  *>  J.  R.  8. 

242.  Where  evidence  is  given  on  both  sides, 
50  (hat  the  question  is,  at  least,  doulHful,  the 
jiiiifirient  will  not  be  reversed,  though  the 
verdict  appear  to  be  against  the  weight  of  evi- 
denre.    Broum  v.  mide,  12  J.  R.  455. 

243.  Nor  will  a  judgment  be  reversed,  be* 
faiise  the  justice  had  before  expressed  an 
opinion  in  the  cause.  M^Dvwdl  t.  Van  Deu- 
ion,  12  J.  R,  356. 

244.  la  a  judgment  for  the  defendant,  it  is 
m)pro}nfr  to  include  costs  which  accrued  on 
tiie  ))art  of  the  plaintifil  Pen/Uld  v.  Carpender, 
13  J.  R.  350. 

345.  Where,  afler  issue  joined,  the  justice 
a'^jf)urm  the  cause  to  another  day,  and  he 
waits  a  full  hour  after  the  time  appointed  for 
tb<^  apj)carance  of  the  parties,  that  is  a  reason* 
bI>1('  liine,  and  he  may  proceed  to  call  them, 
and  give  judgment  against  the  party  neglect- 
ing to  appear.  ShxtfeU  v.  Cramtr,  20  J.  R.  309. 

(b)  Judgmtnt  hy  defautL 

246.  If  the  defendant  makes  default,  on  the 
miirn*of  the  summons  pereonally  served,  the 
j^^-tice  cannot  give  judgnient  for  the  plaintiff, 
without  proof  of  his  demand ;  but  it  must  be 
proved  to  the  same  manner  as  if  the  defend- 
ant liad  appearefl,  and  denied  it    Cudner  v. 

247.  Where  the  Court  is  I>e1d  in  a  different 
pbre  from  the  one  mentioned  in  the  summons, 
>nd  the  defendant  does  not  appear,  judgment 
by  default  is  erroneous.  Case  v.  Van  J^ess,  1 
J.r.24a    .SleuNtrf  V.  Jtfe^j,  12  J.  R.  417. 

218.  If  the  defendant,  having  been  person- 
iHy  nerved  with  a  summons,  do  not  appear  on 
(be  return,  he  cannot  afterwards  be  admitted 
to  plead,  but  can  only  l)e  allowed  to  give  evi- 
<i^iice  in  mitigation  of  damages.  SneU  v. 
Lrjru:h,  11  J.  R.  69. 

249.  If  the  justice  mislead  the  defendant, 
by  ioforming  him  that  the  cause  is  discontinu- 
^  &od  aflOTwards  gives  iudgment  against 
birn,  in  his  absence,  the  juagroent  is  errone- 
<Hi«.^  TifUr  V.  (Hn^,  13  J.  R.  378. 

250.  (f  the  defendant,  who  has  been  served 
^(h  a  lummona,  appears  befbre  the  justice 
l»»  entered  upon  the  trial  of  the  merits  of  the 
CiMute,  the  jusdce  has  no  amhority  to  enter  bis 
drf3tilt  for  not  appearing  when  called.  Sweet 
V.  Coon,  15  J.  R.  86.  S.  P.  Bowen  v.  BetL  19 
J.R.3IX). 

[  *475  ]    *(c)  Judfpneni  by  cor^ession, 

^1.  A  justice  cannot  enter  judgment 
^'»nrt  a  defendant,  unless  he  appears  in  per- 
son, or  hy  attoniev,  and  confesses  judgment, 
^J  on  his  being  duly  summoned.  Martin  v. 
.Vwr,  6  J.  R.  1*26. 

2.^52.  A  written  authority  from  the  defend- 
■mto the  justice,  to  confess  judgment,  is  in- 
•rffirient.    /Mrf. 

^  If  the  defendant,  by  writing,  authorize 


the  justice  to  enter  up  judgment  against  him, 
for  whatever  demand  the  plaintiff  might  have 
against  him,  to  the  satisfaction  of  the  justice ; 
the  authority  being  revocable,  if  the  defend- 
ant revoke  it,  the  justice  cannot  enter  up 
judgm'ent  on  the  demand  of  the  plaintifl*,  hut 
should  have  a  trial  to  ascertain  the  amount 
due.     Gale  v.  Ckace,  3  J.  R.  147. 

S54.  Where  a  cause,  having  bnen  adjourn- 
ed, became  discontinued,  by  the  non-ap]x;ar« 
ance  of  the  plaintiff  at  the  day  apiiointed,  and 
more  than  a  month  aflerwards,  a  person  who 
had  been  authorized  by  the  defendant  to  ap* 
poar  for  him,  at  the  adjourned  day,  and  con- 
fess a  judgment,  came  before  the  justice,  and 
without  the  knowledge  of  the  defendant,  con- 
fessed a  judgment  in  favor  of  the  plaintiff,  as 
of  the  day  to  which  the  cause  was  adjourned ; 
hdd,  that  tliis  judgment  being  void,  the  defend- 
ant might  avail  himself  of  tne  irregularity,  in 
an  action  brought  upon  it.  Hubbard  v.  Sper^ 
cer,  15  J.  R.  244. 

255.  A  judgment  can,  in  no  case,  be  enter- 
ed by  confession  against  a  defendant,  unless 
on  his  appearance  in  Court,  in  person,  or  by 
attomev,  or  when  he  has  been  duly  summon- 
ed ;  although  the  defendant  authorize  the  jus- 
tice, by  a  writing  under  seal,  to  enter  up  judg^ 
ment  against  him,  and  the  signature  is  duly 
proved  before  the  justioe.  Bromaghin  v 
Hiorp,  15  J.  R.  476. 

(d)  What  is  evidence  of  (he  existence  of  ajadg* 
merd  in  a  Justice's  Court, 

256.  The  certificate  of  a  justice,  of  a  judg- 
ment recovered  befbre  him,  »  frima  facte  evi- 
dence of  the  existence  of  the  judgment ;  and, 
if  not  objected  to  by  the  defendant,  on  the 
trial,  the  Supreme  Court  will,  on  certiorari^ 
consider  it  sufficient  to  stipport  the  second 
judgment.    Kellogg  v.  Maunev^  2  J.  R.  378. 

f&7.  But  if  the  certificate  be  objected  to,  it 
ought  to  be  proved  by  the  justice  himself,  who 
gave  the  judgment,  or  a  sworn  copy  of  his 
minutes  snoukl  be  produced.  M  Carty  v. 
Sherman,  3  J.  R.  429.  .^nd  see  Reed  v.  Gillet, 
12  J.  R.  296. 

258.  Though  the  proceedings  and  judgment 
in  a  Justice's  Court  are  not  strictly  and  techni- 
cally a  record,  yet  parol  evidence  of  them  is 
not  admiseible;  but  the  written  evidence  or 
minutes  of  the  proceedings  roust  be  produced, 
and  they  may  oe  verified  by  the  testinH>ny  of 
the  justice.  Passon  ▼.  Breim,  11  J.  R. 
16a 

259.  Parol  evidence  is  inadmissible  to  con- 
tradict the  certificate  of  a  justice,  as  to  pro- 
ceedings befbre  him.  JIf L«oi  v.  /fitforin,  13 
J.  R.  184. 

260.  It  is  sufficient  evidence  of  a  judgment 
recovered  before  a  justice  who  is  since  dead, 
to  prove  the  death  of  the  justice, 

and    to    produce     *the   original    [  *476  ] 
minutes  of  the  judgment  in  the 
hand-writing  of  the  justice,  with  proof  to 
verify  the  minutes.     Baldwin  v.  Proviy^  13  J. 
R.4te. 

261.  A  judgment  in  a  Justice^  Court  is 
equivalent  to  a  ^MciaUy,  and  de^  not 
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ft^  18,  therefore,  the  proper  action  on  such 
judgment.    Jamts  t.  Henry^  16  J.  R.  233» 

See  ante,  VIII. 

XV.  Costs. 

2G2.  In  all  cases,  in  which  a  deht  or  dam- 
ages are  recoverable,  costs  are  given  of  course. 
Blake  v.  MiUspaugh,  1  J.  R.  316. 

2()3.  If  a  justice  allows  fees  for  subposnas 
on  more  tiian  four  witnesses,  the  judgment 
will  be  revened.  lUd  v.  JIf  Fidbor,  9  J.  R. 
130. 

'  2(34.  A  justice  cannot  dismiss  a  suit,  or  stay 
proceedings,  because  the  costs  of  a  former 
action,  for  the  same  cause,  are  unpaid.  Yotde 
V.  BrotherUm,  10  J.  R.  36a 

265.  In  a  judgment  for  the  {tlaintiiT  for 
costs,  the  costs  of  8ub|KBnas  issued  on  behalf 
of  tlie  defendant  cannot  be  included.  Bran- 
son V.  Mann,  13  J.  R.  460.  S.  P.  Timmerman 
V.  Morrison,  14  J.  R.  36a  &  P.  Wmiams  v. 
Sherman,  15  J.  R.  195. 

266.  Nor,  where  the  judgment  is  ibr  the  de- 
fendant, can  costs,  wbirJi  accrued  on  the  jmrt 
of  the  plaintiff^  be  included.  Penfield  v.  Car- 
pender,  13  J.  R.  350. 

267.  A  witness,  attending  from* a  foreign 
county,  is  only  entitled  to  §5  cents  per  day ; 
and  he  cannot  maintain  an  action  for  addi- 
tional compensation  against  the  |iartv  who 
suhpflenas  nim.  Fuller  v.  Mattice,  ll  J.  R. 
357. 

XVI.  Exeevtion, 

268.  A  justice  has  no  authority  to  discharge 
a  prisoner  on  execution,  witliout  a  special 
power  (or  that  purpose  from  the  plaintiff  in 
the  suit.     Van  Syck  v.  Taylor,  9  J.  R.  146. 

26U.  And  if  a  constable,  who  has  the  pris- 
oner in  custody,  discharge  him  by  order  of  the 
justice,  who  has  no  such  authority  fVom  tlie 

? lain  tiff,  he  is  liable  to  an  action  for  an  escape. 
bidm 

270.  If  a  constable,  having  taken  goods  in 
execution,  deliver  them  to  A.,  on  his  giving 
a  receij^t,  promising  to  redeliver  them  on  de- 
mand, and  the  constable  does  not  demand  and 
sell  tliem  within  the  thirty  days,  he  loses,  by  his 
neglect,  all  claim  and  title  to  the  possession  of 
the  goods.    Brovm  v.  Cook,  9  J.  11. 361. 

271.  Where  a  prisoner  in  execution  on  final 
process  issued  from  a  Justice's  Court,  makes 
and  produces  to  the  sheriff  an  affidavit,  under 
the  act,  that  be  has  a  family,  is  not  a  fi-ee- 
holder,  and  has  been  in  prison  for  more  than 
thirty  days,  the  sheriff  is  bound  to  discbaiige 
him,  without  incjuiring  into  the  truth  of  the 
affidavit.    Lohnis  v.  Jones^  11  J.  R.  174. 

*272.  And  if  the  prisoner  have 
[•  477  ]    given  a  bond  for  the  jail  libeities, 
such  discharge  is  not  a  breach  of 
the  condition.    Ibid. 

273.  Where  a  person  becomes  security  for 
a  defendant,  in  order  to  obtain  a  stay  of  exe- 
cution, and  the  justice,  with  the  assent  of  the 
surety,  enters  a  judgment  acainst  him  jointly 
with  the  defendant,  such  juJgment  is  valid,  by 
way  of  security,  the  statute  not  having  de- 

240 


dared  the  manner  in  which  it  is  to  be  taken. 
Lovel  V.  Oreen,  12  J.  R.  204. 

274.  A  justice  may  renew  an  execution  is- 
sued by  him,  without  a  return  of  nuUa  hona 
endorsed  thereon.  Htckham  v.  Miller,  12  J.  R. 
320. 

275.  It  is  unnecessary  for  the  justice  to  is> 
sue  a  new  writ,  but  an  endorsement  ou  the 
original  writ,  '*  execution  renewed,"  will  be 
sufficient.    Ibid. 

276.  And  such  endorsement  is  evidence 
that  the  officer  had  satisfied  the  jusuce,  that 
there  was  no  goods  on  which  he  could  levy. 

Ibid. 

277.  The  firiority  of  executions,  in  a  Jus- 
tice's Court,  depends  not  on  the  time  of  deliv- 
ering the  execution  to  the  constable,  but  oa 
the  thne  of  actual  levy.  Hylie  v.  Hyde,  13  J. 
R.  249. 

278.  It  is  sufficient  if  the  constable  levy  on 
an  execution,  and  advertise  within  twenty 
days  nAer  he  has  received  the  execution,  but 
sells  aAer  the  expiration  of  the  twenty  days, 
provided  the  sale  is  made  before  the  retuni 
day  of  the  writ ;  and  such  sale  will  be  valid 
against  an  intermediate  levy  and  sale  on 
another  execution.    Ibid. 

279.  The  advertisement  may  be  made  on  a 
day  subsequent  to  the  levy,  provided  both  are 
within  the  twenty  days.    IbuL 

280.  A  person  who  has  a  family,  but  is  not 
a  freeholder,  is  exe minted  from  intprisonincot 
on  an  execudon  issuing  out  of  a  Justice's 
Court,  although  he  resides  in  a  difierent  county 
from  that  in  which  the  judgment  is  rendered 
Spafford  v.  Crimen,  13  J.  R.  328. 

281.  But  the  justice's  refusal  to  endorse  the 
defendant's  exem]ition  is  no  grouml  for  re- 
versing the  judgment.    Ibid. 

282.  Where  the  execution  is  against  the 
body  of  the  defendant,  though  the  consiaUe 
has  tliirty  days  within  which  to  serve  it ;  yet 
if  he  arrests  the  defendant  within  that  time,  it 
will  be  an  escape,  if  he  suflers  him  to  go  at 
large,  and  which  will  not  be  excused  by  bia 
having  the  defendant  in  custody  at  the  expira- 
tion of  the  thuiy  days,  Pulver  v.  Mhiyrt, 
13  J.  R.  503. 

283.  The  action  against  a  constalile  for  not 
returning  an  execution  must  be  debt.  Piatt 
V.  Sheldon,  ]3  J.  R.  191. 

284.  In  an  action  of  debt  against  a  consta- 
ble for  not  returning  an  execution,  under  the 
13di  section  of  the  act,  (Sess.  36.  c.  53.)  the 
plaintiff  is  not  entitled  to  interest,  on  the  Ud- 
ance  due  on  the  execution,  tlie  remedy  given 
by  the  statute  lieing  in  the  -nature  of  a  penalty. 
Thomas  v.  Heed,  14  J.  R.  255. 

285.  Where  tJie  defendant  claims  exrznp- 
tion  from  imprisonment,  on  the  ground  that 
he  has  a  fanuiy,  and  is  not  a  freeholder,  ac- 
cording to  the  provisions  of  the  act,  he  must 
ofler  proof  of  the  fiict  at  the  hearing  of  the 
cause;  it  is  too  late  after  judgment  has  been 
rendered  against  him.  Degear  v.  AV/if,  14 
J.  R.382. 

286.  //  seems,  that  tho  jtistice  is  bound  to 
receive  proof  offered  by  the  plaintiff  to  dis- 
prove the  defendant's  claim  to  exemption  from 
itnprisooment.    iHcjL 
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[ 'ITS  ]  •SST.  A  pereon  who  lias  been 
imprisoned  more  than  thirty  or 
mty  days,  as  the  case  i^ay  be,  on  an  execution 
on  a  judgment  recovered  before  a  justice,  and 
nronled  with  the  clerk  of  the  county,  under 
the  act  extending  the  jurisdiction  of  justices  of 
tiie  pt»ce,  (Sess.  41.  c.  94.)  is  entitled  to  his 
dLscharge  on  the  usual  affidavit  as  to  his  im- 
prisonment, according  to  the  provisions  of  the 
art  of  the  5th  of  ^prU^  1813,  called  the  '« 2S 
(iollar  act,^  all  the  provisions  of  which  act  are 
h|  ()!irable  to  the  act  mentioned,  except  so  &r 
as  ii  has  otherwise  directed.  Matter  of  Har- 
tfW,  15  J.  R,  397. 

5i?<^.  A  prisoner  in  execution  on  a  judgment, 
an.Wrthe  "act  to  extend  the  jurisdiction  of 
j'i>tices  of  the  peace,"  (Sess.  41.  c.  94.)  for 
ahrive  the  sum  of  25  dollars,  is  entitled  to  be 
discharged,  on  making  an  affidavit,  in  the 
m;mner  required  by  the  act,  sess.  36.  c.  53. 
that  he  is  a  freeholder,  and  has  a  fiimily,  and 
has  remained  in  prison  for  more  than  thirty 
Aivs.    Coman  v.  MerriU,  19  J.  R,  277. 

'^.  And  it  is  sufficient  if  the  affidavit 
«aies,  that  he  had  a  family  at  the  time,  with- 
out sayuig  that  he  had  a  family  when  the 
ju<i?inent  was  rendered  against  him.    Ibid. 

2iK).  The  party  in  whose  favor  a  judgment 
is  jriveo,  if  he  intends  to  have  execution 
against  a  defendant,  being  a  freeholder,  or  in- 
bahitant  having  a  fkmilv,  before  the  expiration 
of  thirty  days,  must  take  the  oath  required,  at 
the  time  the  judgment  is  rendered  by  the  jus- 
tice, 80  as  to  give  the  other  party  the  full  bene- 
fit of  a  stay  of  execution  for  thirty  days,  on 

C'nng  security.    Selliek  v.  Brwtm.  19  J.  R. 

271. 

21U.  A  creditor,  who  has  recovered  a  judg- 
m'iu  in  a  Justice's  Court,  and  taken  a  bond 
with  security,  according  to  the  provision  of 
''fho  act  to  extend  the  jurisdiction  of  justices 
of  the  peace,"  (Scsa.  41.  c.  94.  s.  8.)  must  sue 
^•11  execmion  afler  three  calendar  months, 
tW)ra  the  date  of  the  judgment,  and  have  a  re- 
t^m  of  turn  est  inventus  thereon,  befbre  he  can 
maintain  an  action  on  the  l)ond ;  for  the  surety 
ha'!  no  mode  of  complying  with  the  alteniative 
in  the  condition  of  the  bond,  but  by  a  surren- 
J^T  of  the  debtor  to  the  constable  having  an 
ex^nnion.    TutUe  v.  Kip,  19  J.  R.  194. 

'^*2.  The  surety  cannot  surrender  the  prin- 
^<r<al  in  such  a  case,  a^nst  bis  consent,  or 
wiJhout  an  execution.    Jbid. 

25Ci  The  common  law  practice  of  Courts 
^f  record,  as  to  surrender  of  bail,  does  not  ap- 
p!y  to  a  Jiurtice's  Conrt     JhuL 

•^M.  By  the  terms  "  goods  and  chattels,"  in 
t^*^  art,  (SesR.  36.  c.  53.  s.  11.)  is  meant  per«m- 
fi'  and  mwable  property,  not  chattels  which 
^ivor  of  (he  realty^  and  are  of  a  permanent 
nature.    Putman  v.  fTesteoii,  19  J.  R.  7a 

X>5.  Ltaaehold  property,  or  a  tenn  for  years, 
fanijot,  therefore,  be  sold  under  an  execution 
BsiiPd  by  a  Justice's  Court    /Wrf. 

^®6.  If  an  execution  is  not  returned  at  all 
^  a  constable,  the  common  law  right  of  the 
paintiif  to  bring  an  action  of  debt  on  the 
J"dgment,  remains  unimpaired.  Hale  v.  An- 
^r^/.  20  J.  R.  342. 

2^.  The  proriaon  «f  the  act  of  the  5th  of 
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AprU,  1813,  (Sess.  36.  e.  53.)  giving  an  action 
against  a  constable  who  neglects  to  return  an 
execution,  extends  to  cases  arising  under  the 
act  extending  the  jurisdiction  of  justices  of 
the  peace,  (Sess.  41.  c.  94.)  with  this  difference, 
that  under  the  latter  act,  the  constable  has 
forty  days  within  which  to  levy  and  return  the 
execution.     Gardner  y.  JoTitSf  20  J.  R.  356. 

•XVII.  At  whai  time  inrtgxdarity    [  •479  ] 
must  he  taken  advwrdagt  off  and 
tahen  it  wiU  be  cured,  or  be  deemed  to  have 
been  wai}>ed. 

298.  If  the  justice  overrules  a  challenge  to 
a  juror,  and  the  party  goes  to  trial  on  the 
merits,  it  is  no  waiver  of  the  exception,  nor 
does  it  preclude  him  fh>m  taking  advantage 
of  it  in  error.  Blake  v.  MiUspaughj  1  J.  K. 
316. 

299.  If  the  defendant  was  not  present  at  the 
trial,  he  catmot  be  deemed  to  have  waived  any 
objection  to  the  competency  of  the  proo£ 
J^JSTtOt  v.  Johnson,  7  J.  R.  18. 

300.  In  an  action  on  a  promise  to  pay  th«i 
debt  of  another,  which  was  void,  as  well  be- 
cause no  consideration  was  shown  as  because 
it  was  not  in  writing,  the  defendant,  by  not 
having  objected  to  the  evidence  at  the  trial,  is 
not  precluded  from  taking  advantage  of  it,  and 
the  Court  will,  on  certiorari,  reverse  the  judg- 
ment   Pease  v.  Alexander,  7  J.  R.  25. 

301.  In  proceedings  against  joint  debtors, 
the  statute  merely  requires,  that  the  judgment 
be  against  both  joint  debtors,  and  is  silent  as 
to  the  intermediate  proceedings ;  and  the  men- 
tioning the  name  of  the  joint  debtor  in  them 
is  form  only,  and  the  omission  is  cured  by  ver- 
dict   Hrdchins  v.  FUch,  4  J.  R.  222. 

%)2.  A  defect  of  jurisdiction  in  a  justice  is 
not  cured  by  the  defendant's  appearing  and 
going  to  trial.    Low  v.  JRice,  8  J.  R.  409. 

3(&  If  the  defendant  below  do  not  appear, 
he  cannot,  on  certiorari^  take  advantn.f^e  of  a 
viiriance  between  the  process  and  declaration. 
Owens  v.  Morehouse,  1  J.  R.  27a  5  P.  Ford 
V.  Gardner,  1  J.  C.  243. 

304.  Where  no  exception  is  made  to  the 
form  of  the  oath  administered  by  the  justice, 
at  the  time  of  trial,  it  cannot  afterwards  he 
alleged  for  error.  Brownell  v.  Slocwn,  3  J.  R. 
430. 

305.  When  the  plaintiff  declared  by  a  dif- 
ferent name  from  the  one  mentioned  in  the 
summons,  but  the  identity  of  the  person  was 
ascertained,  and  the  defendant  did  not  appear, 
but  suffered  judgment  by  default;  held,  that 
he  should  have  appeared,  and  taken  advantage 
of  the  variance  before  the  justice,  but  could 
not  avail  himself  of  it  aflerworda.  Ford  v. 
Gardner,  1  J.  C.  24a 

306.  If,  in  an  action  of  escape,  against  a 
constable,  the  execution  was  proved  by  parol, 
and  no  objection  was  made  at  the  time,  it  can- 
not afterwards  be  alleged  for  error.  Van 
%fA:  v.  Taylor,  9  J.  R.  146. 

307.  If  the  plaintiff  reads  m  evidence  an 
act  of  the  legislature  from  a  newspaper,  which 
is  admitted  by  the  justice,  and  the  defendant 
afterwards  r^uls  an  exemplified  copy  of  the 
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■ame  act,  be  cannot  allege  ibr  error  the  ad- 
mission of  the  act  read  by  the  plaintiiT,  thouffh 
not  legal  evidence.  Heaney  v.  Prwfti^  7  J .  £L 
179. 

308.  If  the  defendant  neglects  to  take  an 
exception,  in  the  first  instance,  to  a  variance 
between  the  process  and  declaration,  but  joins 
issue,  and  eoes  to  trial  on  the  merits,  it  is  a 
waiver  of  all  objection  to  the  process  or  plead- 
ing. Bloodgooa  V.  Overseers  of  Jamaica,  12  J. 
R.285. 

*309.  Though  one  of  the  jurors 
[  *480  ]  who  tried  the  cause  was  related 
to  the  plaintifif;  yet  if  he  was  not 
challenged  at  the  trial,  the  objection  cannot  bo 
afterwards  made,  there  appearing  to  be  no  un- 
fairness in  the  trial  Eggluion  v.  Smiley,  17 
J.R.ld3. 

Su  Certiorari  to  a  Justice's  Court,  V. 

What  cures,  or  is  a  waiver  of  an  objection  to 
the  process.    See  ante,  II. 
of  an  erroneous 


appearance.    Su  anU,  III. 
the  declaration.    Su  ante,  V. 
■etM>£    iSbc  ante,  VII. 
•djoummeDL    Su  ante,  X. 


of  an  objection  to 

to  the 

to   an 

to  the 


venire,  proceedings  before  the  jury,  and  verdict 
Su  anU,  XUI. 

to  the 

evidence.    See  ante,  VIII.  XI. 

XVni.  Maehmmt  againH  concealed  debtors. 

310.  By  the  satisfiictoiy  proof  required  %y 
the  statute  in  order  to  authorize  the  justice  in 
issuing  an  attachment,  is  meant  legal  evidence, 
and  not  the  oath  of  the  creditor.  Fan  Steen- 
hervh  v.  JTorfz,  10  J.  R.  167. 

311.  But,  if  issued  on  the  oath  of  the  party, 
the  proceedings  are  not  void,  but  erroneous 
only.    Ibid 

313.  Where  the  proceedings  are  regular,  the 
justice  cannot  supersede  the  attachment,  but 
must,  on  the  return  thereof,  proceed  to  hear 
the  cause,  as  on  any  other  process.  Fidd  v. 
JlfFtcto-,9J.R.  130. 

313.  An  attachment  at  the  instance  of  a  bona 
fide  creditor,  and  in  a  case  wamnted  by  law, 
creates  a  lien  upon  the  goods  attached,  not 
only  afpinst  the  acts  of  the  debtor  himself 
but  against  a  subsequent  attachment  or  exe- 
cution of  any  other  creditor ;  but  the  lien  will 
be  lost  if  the  creditor  does  not  prosecute  his 
suit  to  judgment  and  execution  with  all  due 
dUigence.     Van  Loan  v.  Kline,  10  J.  R.  129. 

314.  The  proof,  on  which  the  attachment 
may  be  issued,  niust  be  such  as  would  be  re- 
ceived in  the  ordinary  course  of  legal  proceed- 
ings, otherwise  the  justice  will  be  liable  as  a 
trespasser.     VoAwpi  v.  Wehh,  11  J.  R.  175. 

315.  A  mere  return  to  an  execution,  that 
the  defendant  could  not  be  found,  is  not  the 
satisfactory  proof  required.    Rid. 

316)i  A  mere  error  in  judgment,  as  to  the 
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legality  of  the  proof  oiiered,  would  not  make 
the  justice  a  trespaaeer  by  issuing  the  attach- 
ment   Per  T%nnpson^  Co.  J.    IJML 

317.  The  justice  cannot  act  upon  his  own 
knowledge  or  mere  belief  on  the  subject,  how- 
ever well  founded  it  may  be.     Per 
C.J.    Ibid. 

318.  Where  a  person  was  passing  through 
a  county,  other  than  that  in  which  be  restd^, 
and  a  justice  of  that  county  issued  an  attach- 
ment against  him,  under  the  23d  secti<»i  of  the 
act,  (1  N.  R.  L.  398.)  the  •proof 

on  which  the  writ  issued,  being  [  *4S1  ] 
that  a  warrant  had  been  issued  by 
the  justice  against  him,  the  service  of  which 
had  been  avoided,  and  a  eofpy  of  the  attach* 
ment  was  served  by  leaving  it  at  a  sliop  at 
which  the  defendant  had  been  a  short  time 
before ;  hM,  that  the  provisions  of  the  act 
were  not  applicable  to  such  a  case ;  and  that 
the  proof  on  which  the  attachment  was  iaoi- 
ed,  and  of  its  service,  was  insufficient.  Ihni^ 
ley  V.  SUmUs,  15  J.  R.  190. 

319.  A  return  to  an  attachment,  stating 
merely  that  the  constable  bad  levied  oo  certain 
goods,  enumerating  them,  is  erroneoiu:  it 
should  further  state,  that  a  copy  of  the  a&ach- 
ment  had  been  lefl  at  the  dwelling-bouse  or 
other  last  pkce  of  abode  of  the  debtor.  Jfi- 
kard  v.  Speny,  16  J.  B.  131. 

XIX.  Appeal  to  the  CowU  of  Common  PUta 
under  the  act  of  the  10th  AprH,  IQIB.  (Seaa 
41.  c.  94.  a.  1^,18, 19,  3a) 

330.  Where  a  cause  is  removed  firom  a  Jus- 
tice'a  Court,  by  appeal,to  a  Court  of  Common 
Pleas,  pursuant  to  the  act  to  extend  the  juris- 
diction of  justices  of  the  peace,  (Sess.  41.  c. 
94.  s.  17, 18, 19,20.)  the  return  of  the  justice 
is  conclusive  only  as  to  those  parucularB» 
which,  by  the  18th  section  of  the  act,  he  '» 
required  to  return ;  and  it  cannot  he  receired 
as  evidence,  on  the  trial  before  a  jury  in  the 
Court  of  Common  Pleas,  of  any  other  facts 
Rawson  v.  Adams,  17  J.  R.  130. 

321.  But  where  the  justice,  in  his  return, 
further  stated,  that  the  parties  before  him  mu- 
tually admitted  certain  facta,  which  be  speci- 
fied ;  held,  that  these  admissions  might  be  con- 
sidered as  embraced  in  the  words  of  the  act 
requiring  the  justice  to  state  "  the  demands  of 
the  parties  and  the  issue  ioined  ;**  and  that  the 
return  so  (ar  was  admissible  evidence.    IhU> 

322.  Bv  the  word  **  witneasea,"  in  the  18th 
section  of  the  act,  is  intended  not  merely;)^* 
sons  called  to  testify,  md  sworn  or  rejected 
in  a  technical  sense,  but  evidence ;  and  that, 
dierefore,  the  justice  must,  in  his  return,  state 
not  only  the  names  of  the  persons  offered  or 
sworn  as  witnessesi  but  also,  the  doeumeniarn 
or  written  evidence  admitted,  or  offered  and 
rejected  by  him ;  otherwise^  on  the  trial  of 
the  appeal  in  the  Court  of  Common  Pto) 
any  deetimentary  evidence  not  stated  in  the  re- 
turn could  not  be  admitted,  it  being  the  intoii- 
tion  of  the  act  to  confine  the  parties,  afler  the 
appeal,  to  the  same  iasue,  and  the  same  en- 
dence  taken  in  the  Court  below,  ^^{^^ 
such  evidence  as  mtjiuijo  been  ofibredtnd 
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imfiroperly  rejected  br  the  justice.    ATChes- 

Kifv.  Laming,  18  J.  K.  368. 

321).  llie  17th  section  of  the  act,  which 
fives  the  party  aggrieved,  an  appeal  where  the 
judgment  is  for  more  than  S25  doUars,  refers  to 
easosin  which  a  judgment  is  given  after  trial 
of  an  issue  of  fad,  and  not  to  the  case  of  a 
jiidfmeot  on  demurrer,  or  issue  at  law.  Pe- 
tfTsv.  Parsons,  18  J.  R.  140.    S.  P.  Breese  v. 

HHiiam^  20  J.  R.  28a 

324.  VVhere  there  is  ao  appeal  from  a  Jus- 
tice's Court,  after  a  trial  of  an  issttt  of  fact, 
tiiere  should  be  a  new  trial  by  jury, 
[  *482  ]  upon  the  testimony  *of  the  same 
witnesses,  of  such  issue,  taken  upon 
proper  pleadings  in  the  Court  of  Common 
Pl«».    Bnest  V.  mOMms,  30  J.  R.280. 

^  The  practice  of  the  Court  of  Common 
Hess  of  ffiuAtngion  county,  of  proceeding  on 
such  appeals  by  a  general  assignment  of 
errors  is  incorrect  and  improper.  Ibid,  S,  P. 
RtabY,Moor,19J.lLS37. 

32i).  A  Court  of  Common  Pleas  cannot  or- 
der a  cause  brought  before  them  on  an  appeal 
frotn  a  Justice's  Court,  to  be  referred,  but  must 
proceed  to  bear  the  cause  and  decide  on  the 
prnofd  offered  in  the  Justice's  Court.  People  v. 
i^'ashin^Um,  C.  P.  20  J.  R.  363. 

i^.  (>n  such  appeal,  the  appellee  is  en- 
titleil  to  costs,  in  all  cases  where  the  verdict  is 
fouuii  id  his  favor.  Merriit  v.  Lefeore,  19  J. 
R.2t)5. 

^  No  appeal  litt  to  a  Court  of  Common 
PleM  unless  the  amount  ef  the  verdict  or 
judgiaent  rendered  exceeds  the  sum  of  25  dol- 
lars   Malta- of  David  Marsh,  19  J.  R.  171. 

3^29.  If  the  appellant|  on  the  trial  of  the  ap' 
ped  in  the  Court  of  Common  Pleas,  obtains  a 
verdict  for  more  tbany[%  dollars,  he  is  entitled 
to  judgoient  for  the  amount  of  the  verdict, 
though  the  sum  exceeds  the  amount  to  which 
the  jurisdiction  of  the  Justice's  Court  is  limit- 
ed.   Palmer  v.  fTylie,  19  J.  R.  276. 

330.  If  a  party  io  a  Justice's  Court  serves 
t  notice  on  the  opposite  party,  to  produce  a 
^^riuen  instrument  or  paper  at  the  trial,  or  that 
parol  evidence  will  be  given  of  its'  contents, 
And  parol  evidence  is  given  accordingly,  such 
notice  is  available  to  the  party  giving  it,  on  an 
appeal  to  tiie  Court  of  Common  Pleas,  so  as 
('>  entitle  him  to  give  the  parol  evidence  in  that 
<  *ourt,  if  the  writing  is  not  produced.  Reab  v. 
Moon,  19  J.  R,  337. 

["^  An  act  for  the  better  and  more  speedy  re- 
covery of  debts,  of  the  value  o^  fifty  dollars^ 
wu  passed  April  12,  1^24,  (Sess.  47.  c.  238.) 
which,  after  reeuacting  the  principal  sections 
of  the  former  acts  of  the  5th  Apr%l,  1813,  and 
of  the  10th  4prt2, 1818,  and  adding'  new  pro- 
visions, repttis  those  acts,  and  Uie  several 
«*b  nipplementary  to,  or  amendatory  thereof 
h  tboiisbes  the  writ  of  certiorari,  or  writ  of 
false  judgment,  by  which  the  proceedings 
*Trc  removed  to  the  Supreme  Court,  and 
gives  the  party  airgrieved,  a  remedy  by  a))|)eal 
to  the  Court  of  Common  Pleas  of  the  county, 
or  Mayor's  Court  of  the  city,  which  is  to  pro- 
ceed and  hear  and  determine  the  cause  on  ap- 
V^\  and  issue  execution,  &c. ;  so  that  the 
remedy  by  certiorari  no  longer  exists,  except 


as  to  the  Justice's  Court  in  the  city  of  AVt9- 
York,  The  12th  and  13th  sections  allow  jus- 
tices to  render  the  judgment  on  the  confes- 
sion of  a  defendant  to  the  amount  of  250  dol- 
lars. By  the  35th  section,  the  number  of  chat- 
tels of  a  defendant  exempted  from  execution 
or  distress,  is  enlarged :  and  b^  the  42d  sec- 
tion, no  female  is  to  be  imprisoned  on  any 
execution  issued  under  the  act  The  45tn 
section  provides  that  judgments  for  more  than  *• 
25  dollars,  the  transcripts  of  which  have  been 
filed  in  the  office  of  the  clerk  of  the  county, 
according  to  the  20th  section,  may  be  removed 
by  a  scire  facias,  issued  out  of  the  Court  of 
Uommon  Pleas,  when  no  execution  had  been 
issued  within  a  year  and  a  day,  &c] 

— ^ [•488] 

•CIRCUIT  COURTS  OF  THE  UNIT- 
ED STATES. 

(a)  Evidence  of  proceedings  in;  (b)  Removal 
of  causes  to ;  \c)  When  they  have  exdusivt 
jurisdiction, 

(a)  Evidence  of  proceedings  in, 

1.  A  record  of  a  Circuit  Court  of  the  United 
Stoics,  under  the  seal  of  the  Court,  but  certi- 
fied by  the  clerk  as  a  copy,  is  evidence.  Pe- 
poon  V.  Jenkins,  2  J.  C.  119. 

(b)  Removal  of  causes  to. 

2.  To  entitle  a  defendant  to  remove  a  cause 
from  the  Supreme  Court  of  this  state,  into  the 
Cuwuit  Court  of  the  United  States,  pursuant 
to  the  act  of  Congress,  (Cong.  1.  sess.  1.  c  20. 
s.  12.)  he  must  file  his  petition  for  removal  at 
the  time  of  putting  in  special  bail.  Redmond 
V.  Russel,  12  J.  R.  15a 

3.  Giving  notice,  at  the  time  of  putting  in 
bail,  of  his  intention  to  present  his  petition  at 
the  next  term,  and  filing  it  then,  is  not  suf- 
ficient   Ibid. 

4.  If  an  alien  defendant  file  his  petition, 
&c.,  to  remove  his  suit  into  a  Circuit  Court 
of  the  United  States,  M  the  time  of  filing 
special  bail,  he  is  in  season,  though  the  bau 
may  have  been  excepted  to.  Ario  v.  Monteiro^ 
1  C.  R.  248.  &  P.  Bird  and  others  ads.  Jtfur- 
ray,  C.  C.  58. 

5.  If  the  landlord  of  a  tenant  in  ejectment 
l)e  an  alien,  he  is,  at  the  time  when  he  is  let 
in  to  defend,  in  season  to  petition  for  the  re- 
moval of  his  cause  into  the  Uourt  of  the  United 
States.  Jackson,  ex  dem.  Cantine,  v.  StUeSf 
4  J.  R.  493. 

6.  Where  actions  of  ejectment,  after  a  judg- 
ment against  the  casual  ejector,  are  removM 
from  the  Supreme  Court  of  this  state  into  the 
Circuit  Court  of  tiie  United  States,  the  former 
Court  will  order  all  further  proceediugs  on 
such  judgment  to  stay,  until  the  further  order 
of  the  Court.     Ibid. 

7.  The  affidavit,  on  which  a  motion  is  made 
to  remove  a  cause  into  the  Circuit  Court  of 
the  United  States,  must  state  expressly  that  one 
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of  the  parties  is  a  citizen  of  another  state. 
Corp  V.  Vemdlye^  3  J.  R.  145. 

8.  The  pendency  of  a  suit  between  the 
same  partioi,  for  the  same  cause,  in  the  Circuit 
Court  of  the  United  Statesy  of  another  circuit 
or  state,  cannot  be  pleaded  in  abatement  of  a 
suit  in  the  Supreme  Court  of  this  state.  fValsh 
V.  Durkin,  12  J.  R.  99. 

Seefuriherf  tU.  Chaiccert,  LIV.  (C.) 

(c)  When  they  have  exclusive  jurisdiction. 

9.  The  state  Courts  have  no  jurisdiction  in 
causes  arising  under  the  laws  of  the  United 
States^  respecting  patent  rights.  Parsons  v. 
Barnard,  7  J.  R.  144. 

•10.  Whether  the  state  Courts 
[*484]  have  jurisdictiun  in  the  case  of  a 
person  enlisted  in  the  army  of 
the  United  States,  and  applying  for  a  habeas 
corpus  f  Dubitatur.  Matter  of  Ferguson,  9 
J.  R.  239. 


COURTS  MARTIAL  OF  THE  UNIT- 
ED  STATES. 

1.  Courts  Martial  are  Courts  of  special  and 
limited  jurisdiction.  MiUs  v.  Martin,  19  J. 
R.7. 

2.  Where  the  defendant  justifies  under  the 
judgment  and  process  of  such  a  Court,  he 
must  show  affirmatively  tliat  it  had  jurisdic- 
tion.   Ibid. 

3.  And  if  the  Court  has  no  jurisdiction,  its 
proceedings  are  void.    Ibid, 

4.  RtpUvin  lies  for  property  taken  under  a 
warrant  issued  by  such  a  Court.    Ibid. 

5.  The  militia  of  the  several  states  are  not 
subject  to  martial  law,  unless  they  are  in  the 
actual  service  of  the  United  Stcdes.    Ibid. 

6.  The  acts  of  Congress,  in  regard  to  the 
militia,  and  establishing  rules  and  articles  of 
war,  relate  only  to  the  government,  trial,  and 
punishment  of  officers  and  soldiers  in  the 
actual  service  and  employment  of  the  United 
States.    Ibid. 

7.  A  mUitia-man,  therefore,  who  has  refused 
to  obey  the  orders  of  the  governor  or  com- 
mander-in-chief of  a  state,  is5!ued  in  compli- 
ance with  the  requisition  of.the  president  of  the 
United  States,  for  calling  out  a  ceitain  portion 
of  the  militia,  and  who  had  not  i^endezvoused, 
or  been  mustered,  and  in  the  pay  of  the  United 
States,  is  not  amenable  to  a  Court  Martial  of 
the  United  States,  but  only  to  a  Court  insti- 
tuted under  the  authority  of  the  state  govern- 
ment Ibid.  S.  P.  Rathbun  v.  Martin,  20 
J.R.34a 

8.  In  an  action  of  replevin^  the  defendant, 
being  a  deputy  marshal  of  the  United  States, 
avowed  and  justified  the  taking  of  the  plaintiff's 
goods,  by  virtue  of  a  warrant  issued  to  the 
marshal  of  the  district,  to  collect  a/Jnc  ifn^wsed 
upon  him  by  the  judgment  of  a  Court  Martial, 
described  as  follows :  "  A  general  Court  Mar- 
tial, composed  of  officers  of  the  militia  of  the 
state  oi^ew-York, in  the  service  of  tlie  United 
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Slates,  (naming  them,  being  at  in  number,) 
duly  organized  and  convened,  by  ffeneral  or- 
ders, issued  pursuant  to  the  acts  of  Congress 
of  February  28th,  1795,  and  of  February  2d, 
1813,  for  the  trial  of  those  of  the  militia  of  the 
state  who  had  failed,  neglected,  or  refused  to 
rendezvous  and    enter    the    service  of   the 
United  States,  in  obedience  of  the  orders  of  the 
commander-in-chief  of  the  militia  of  the  state 
of  J^etv-y^k,  issued  in  compliance  with  the 
requisition   of  the  president  of   the    United 
I^Mes,  made  pursuant  to  the  acts  of  Congress 
of  Februaru  28, 1795,  February  2,  1813,  and 
JlptrU  18, 1814;*'  and  alleged,  that  the  plaiatiff, 
being  a  private  in  the  militia,  neglected  or  reftis 
ed  to  rendezvous ;  and,  on  the  16th  Mea/,  1816, 
was  regularly  tried  by  the  said  general  Court 
Martial,  and  duly  convicted  of  the  said  delin- 
quency, &c.    Held,  that  the  avow- 
ry was  bad,  not  only  because  *the     [  *485  ] 
Court  Martial  had  no  jurisdiction, 
but  because  II)  it  was  composed  of  str,  instead 
of  thirteen  officers,  without  alleging  diat  any 
emergency  existed,  which  rendered    a  le» 
numl^r  necessary;  (2)  because  the  reference 
to  the  acts  of  Congress,  under  which  the  Coart 
was  said  to  be  organized,  was  too  genera) ; 
(3)  because  it  did  not  aver  by  tehom  Vte^cnerd 
orders  were  issued ;    (4)  because   it  did   oot 
state  tliat  the  proceedings  of  the  Court  Martial 
were  reported  to  the  officer  appointing  the 
Court,  and  were  confirmed  by  him,  before  the 
sentence  was  executed.    IbuL 


CURTESY. 

1.  Where  a  feme  covert  is  the  owner  of  wild 
and  uncuhivated  land,  she  is  considered,  in 
law,  as  in  fact  possessed,  so  as  to  enable  her 
husband  to  become  a  tenant  by  the  curteCT. 
Jackson,  ex  dem.  Beekman,  v.  Sellick,  8  J.  R. 
262. 

2.  An  actual  entry,  or  pedis  positio,  by  the 
wife  or  husband,  during  the  coverture,  is  not 
requisite  to  the  completion  of  a  tenancy  by 
the  curtesy.    Ibid. 


DAMAGES. 

I.  How  damages  are  to  be  assessed. 
II.  H^hat  may  he  shown  in  mitigaiion  of  dam' 

ages. 
III.  lAquidated  damages,  or  penalty. 

I.  How  damages  are  to  be  assessed. 

1.  In  an  action  for  a  breach  of  contract,  in 
not  carrying  goods,  by  reason  of  which  iht^y 
were  sent  by  another  conveyance,  and  Ivet ; 
the  damages  are  not  to  be  estimated  according 
to  what  they  would  have  sold  for,  had  thcv 
arrived  at  their  destination,  but  according  to 
their  value  at  the  place  of  depaiture.  Smith 
V.  Richardson,  3  C.  R.  219.  But  see  Brackd 
V.  MJVair,U  J.  R.  170. 

2.  The  value  of  a  chattel  at  the  time  of  io 
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coDTeraion,  is  not  always  the  rule  of  damages ; 
for  where  its  value  is  uncertain,  or  fluctuating, 
tiie  plaintiff  may  recover  the  price  of  it  at  the 
time  he  calls  upon  the  defendant  to  restore  it. 
Per  Kent  J.  Cortelyou  v.  Lannrur.  2  C.  C. 
E.200. 

3.  In  trespass,  against  a  collector  of  the  cus- 
toms, for  the  unlawful  seizure  of  a  vessel,  it 
was  hddf  that  the  difference  between  the  price 
for  which  the  vessel  would  have  sold,  at  the 
time  of  her  seizure,  and  the  price  she  actually 

sold  for,  at  public  auction,  imnie- 
[•480]  diaiely  after  her  ^restoration,  to- 
gether with  the  actual  expenses  itt- 
C4irred,  constituted  a  just  and  proper  measure 
of  damages  to  the  plaintiff,  as  assessed  by  the 
jury,    ffoodham  v.  Gdston,  IJ.  R.  134. 

4.  In  actions  for  torts,  the  jury  may  take 
into  consideration  the  evil  example  of  the  de- 
fendant's conduct,  for  increasing  the  damages. 
Tillotson  V.  CheMam,  3  J.  R.  56. 

5.  Where  a  person,  here,  purchases  goods 
in  Engieaidj  and  is  sued  here,  the  creditor  can 
recover  the  amount  at  the  par  of  excliange 
only,  and  is  not  entided  to  any  allowance  for 
the  rate  of  excban^,  or  for  the  price  of  bills 
ou  Endand.    Martin  v.  Franklin,  4  J.  R.  124. 

6.  Where  it  is  covenanted  between  the  les- 
Sfir  and  lessee,  that,  at  the  expiration  of  the 
term,  the  buildings  and  improvements  on  the 
demised  premises  should  be  valued  by  a  cer- 
tain number  of  persons,  to  be  chosen  by  the 
parties,  which  valuation  the  lessor  would  pay 
to  the  leittee ;  if^  on  the  expiration  of  the  term, 
tlie  ksiSOT  refuses  to  agree  on  the  appraisers, 
and  the  lessee  appoints  them,  and  has  the 
buildinss,  &c.  appraised,  tho  valuation  thus 
ti»de,  being  tx  parte,  is  not  con'jlusive  as  to 
the  amount  of  damages,  but  they  are  to  be 
•sceriained  by  the  jury.    Holliday  v.  MarshaJL 

7.  An  admission  by  the  counsel  for  the 
plaintiff,  at  the  trial  of  an  action  of  trespass, 
that  the  defendant  acted  without  malice,  pre- 
t'iudcs  the  plaintifi*  from  claiming  vindictive 
damages;  and,  therefore,  evidence  on  the  part 
of  the  defendant,  in  the  nature  of  a  justifica- 
tion, is  hiadmissible  by  way  of  mitigation  of 
<lHmagea.  Hoyt  v.  Gdston^  13  J.  R.  141.  iS). 
C.  in  error,  iiL  561. 

@-  The  measure  of  damages  in  trover  is  the 
value  of  the  goods  at  tlie  time  and  place  of 
conversion.    Kennedy  v.  Strong,  14  J.  R.  128. 

d.  In  an  action  for  the  breach  of  a  contract 
to  trdns{x>rt  goods  from  A.  to  B.,  the  differ- 
eure  lietween  the  value  of  the  goods  at  A^  and 
tiieir  increased  value  at  B,,  is  a  proper  measure 
f>f  damages.  Bracket  v.  AfMnr,  14  J.  R. 
^^0,  S^,e  ante,  pi.  l.andseefVatkinson  v, Laugh- 
ton,  8  J.  R.  213. 

10.  In  an  action  of  trover,  for  the  illegal 
capture  and  detention  on  the  high  seas  of  a 
carffo  hound  to  ^eW'Yark,  the  proper  rule  of 
dariiacrps  is  the  value  of  the  cargo,  at  the  lime 
aii'l  place  of  capture,  allowing  for  tlie  same, 
the  Xeto-York  prices,  with  such  additional 
damages  as  would  be  equal  to  the  interest 
ti»«reon,  deducting  a  reasonable  premium  of 
insurance  from  the  place  of  capture  to  JS/lio- 
iork;  itucb  jmrt  of  tlie  cargo,  or  of  the  avails 


thereof,  as  had  been  restored,  going  in  miti- 
gation of  diamages.  HaUett  v.  JVovion,  14 
J.  R.  273. 

[But  the  judgment  of  the  Supreme  Court 
was  afler wards  reversed  in  the  Couit  of 
Errors,  on  the  ground  that  the  Court  had  no 
jurisdiction  of  such  a  case;  (S,  C  16  J.  R. 
327.)  and  whether  a  Court  of  Admiralty 
would  adopt  the  rule  of  damages  so  laid  down 
by  the  Supreme  Court,  is  uncertain.] 

11.  In  trespass  for  cutting  down  timber,  the 
plaintiff  is  entitled,  under  the  statute,  (Sess. 
36.  c.  56.  s.  29.)  to  treble  damages  and  treble 
costs.    Morris  v.  Britsh,  14  J.  R.  328. 

12.  In  an  action  of  trespass  for  beating  the 
plaintiff's  liorse  to  death,  the  jury  may  give 
damages  beyond  the  value  of  the  liorse,  or 
what  IS  called  smart  money,  there  lieing  proof 
of  great  and  wanton  cruelty  on  the  part  of 
the  defendant.     Wort  v.  Jenkins,  14  J.  R.  352. 

•13.  In  replevin,  where  the  de- 
fendant makes  avowry,  justiiica-  [  ^487  ] 
tion  or  cognizance,  if  the  same  be 
found  for  him,  or  the  plaintiff  be  nonsuited,  or 
otherwise  barred,  the  defendant  is  entitled  to 
damages  under  the  act,  (Sess.  36.  c^  96.  s.  4.) 
and  the  decrease  in  value  of  the  goods  from 
the  time  of  the  replevin,  and  the  interest  on 
their  entire  value,  form  a  proper  measure  of 
damages.    Rowley  v.  Gibbs,  14  J.  R.  385. 

14.  In  an  action  for  the  non-delivery  of 
goods  pursuant  to  a  contract  of  afireightment, 
the  measure  of  damages  is  the  value  of  the 
goods,  at  the  port  of  destination.  Amory  r. 
M'Gre^or,  15  J.  R.  24.    See  ante,  pi.  9. 

15.  But  interest  ought  not  to  be  allowed  in 
such  case,  unless  there  has  been  fraud  or 
gross  misconduct  on  the  part  of  the  defend- 
ant   Ihid. 

16.  D.,  for  the  consideration  of  five  dollars, 
promised  to  forl)ear  the  payment  of  a  note 
given  by  S.,  for  six  months ;  D.  did  not  for- 
bear, but  sued  S.  on  the  note,  within  the  time 
stipulated.  In  an  action  for  a  breach  of  the 
promise;  held,  that  A.  was  entitled  to  recover 
nack  the  five  dollars,  and  the  costs  paid  by  him 
in  the  suit  on  the  note,  l)ut  not  any  conse- 
quential damages,  or  for  the  trouble  and  in- 
convenience he  had  been  put  to,  in  raising  the 
mortev  to  pay  the  note.  Deyo  v.  ATogg-oncr, 
19  J.  R.  241. 

When  a  verdict  will  be  set  aside  for  exce»- 
siveuess  of  damages.    iSee  New  Trial. 

II.  What  may  he  shoion  in  mitigation  of  dan^ 

ages. 

17.  In  an  action  for  a  breach  of  a  promise 
of  marriage,  the  defendant  may  show,  in  mit- 
igation of  damages,  the  licentious  conduct  of 
the  plaintiff,  and  her  general  character  as  to 
sobriety  and  virtue,  without  any  limitation  as 
to  time.    Johnston  v.  Caulkins,  1  J.  C.  lid 

18.  In  an  action  for  a  libel,  can  the  defend- 
ant give  in  evidence,  under  the  general  issue, 
the  general  character  of  tlie  defendant,  in  mit- 
igation of  damages?  Quccre.  Foot  v.  Tracy, 
i  J.  R.  46. 

19.  In  an  action  of  assault  and  battery,  th« 
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defendant  cannot  give  in  evidence,  in  mitiga- 
tion of  damages,  the  acts  or  declarations  of 
the  plaintiff,  at  a  different  time,  or  any  ante- 
cedent facts,  which  are  not .  ftirly  to  be  con- 
sidered as  part  of  one  and  the  same  transac- 
tion, though  they  may  have  been  ever  bo  irri- 
tating or  provoking.  Litt  v.  WooUeVy  19  J.  R. 
319.  ^ 

20.  The  provocaiumy  to  entitle  it  to  be  given 
in  evidence,  in  mitigation  of  damages,  must  be 
eo  recent  and  immediate,  as  to  induce  a  pre- 
sumption that  the  violence  done,  was  commit- 
te<]  under  the  immediate  influence  of  the  feel- 
ings and  passions  excited  by  it.    Ibid, 

IIL  lAquidaUd  damages,  or  penalty. 

21.  A.  R.  entered  into  a  written  agreement, 
by  which  A.  agreed  to  convey  to  B.  700  acres 
of  land,  to  be  appraised,  in  part  payment  for 
a  farm,  valued  at  3,7.50  dollars,  which  B. 
agreed  to  sell  to  A. ;  and  it  was  covenanted, 

that  in  case  either  party  failed  to 
( '488  ]     fulfil  the    agreement,  •the    party 

failing  to  perform  sJunddfotfettand 
pay  to  tht  party  who  should  fvlJU  the  agreement, 
ihe  SUM  of  2,000  dollars,  as  damages ;  held, 
tiiat  the  2|000  dollars  were  to  be  considered  as 
a  penalty,  and  not  as  liquidated  damages. 
Dennis  v.  Cummins,  3  J.  C.  297. 

22.  Where  A.,  in  consideration  of  500  dol- 
lars, covenanted  to  convey  to  B.  50  acres  of 
land,  by  a  good  warranty  deed,  on  or  before, 
&c^  or  in  lieu  thereof,  to  pay  him  800  dollars ; 
held,  that  B.  was  entitled  to  recover,  on  a 
breach  of  the  covenant,  800  dollars,  with  inter- 
est ;  the  same  being  in  the  nature  of  liquidated 
damages,  and  not  a  penalty.  Slosson  v.  Bea- 
dU,7J.K.72. 

23.  Where  the  parties,  by  covenant,  bind 
themselves  to  each  other  in  the  sum  of  500 
dollars,  which  they  consent  to  fix  and  liquidate 
as  the  amount  of  damages  to  be  paid  by  the 
failing  }iarty,  for  bis  non-performance  of  the 
agreement ;  the  sum  thus  agreed  to  be  paid  is 
to  be  considered  as  liquidated  damages.  Has- 
brouek  v.  Tappen,  15  J.  R.  200. 

24.  Where  a  |>arty  insists  on  tlie  payment 
of  stipulated  damages,  as  a  discharge,  it  must 
appear  that  the  damages  stipulated  are  in  lieu 
of  a  performance  of  the  contract,  the  payment 
of  which  is  an  alternative  for  his  election. 
Cray  v.  Crosby,  18  J.  R.  219. 

Damages  on  a  bill  of  exchange.    See  Bills 

OP    EXCUAIVGE  AND  PBOMISSORT   NoTES,    IX. 

for  the  breach  of  a  covenant  in  a 

deed  of  laud,  Me  Covewawt,  V.  70—81. 

in  an  action  for  an  escape,  see 

Escape,  1L 


DEBT. 

I.  Debt  on  hand, 
II.  Ddft  onjudgmerd, 

I.  Debt  on  bond, 

1.  In  an  action  on  a  bond,  conditioned  for 
Ji»  payment  of  monev,  the  plaintiflTcau  re- 
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cover  aeainst  the  obligor,  or  his  bail,  nnder 
the  penalty,  no  more  than  the  amount  of  the 
condition,  with  interest  Treathsea  v.  M*Ktd, 
2  J.  C.  340.  Su  Troup  v.  fTood,  4  J.C.R. 
228. 

2.  Interest  is  recoverable  beyond  the  pea- 
alty  of  a  bond,  but  the  recovery  depends  on 
principles  of  law,  and  not  on  the  discretion 
of  the  jury.  Smedes  v.  Hooghialing,  3  C. 
R.  48. 

3.  If  judgment  be  signed  for  the  penalty  of 
a  bond,  the  nreach  being  in  the  non-pay meot 
of  interest,  execution  will  be  staged  on  |}a}'- 
ment  of  interest  and  costs,  the  judgment  lo 
stand  as  security  for  the  debt.  Bowne  v.  Hsi- 
lit,  I  C.K.  518. 

Mfirf  see  Bond.  CoNDiTioif.  [•489} 
Damages,  III. 

Assigning  breaches  on  a  bond  conditioned 
for  the  performance  of  covenants.  Set 
Pleading. 

Debt  on  bail  bond.    See  Bail. 

bond  for  the  gaol  liberties.    Sts 


Sheriff. 


in  an  action  for  an  escape.    See 


Escape,  II. 

II.  Debt  on  judgment. 

4.  Debt  lies  on  the  decree  of  a  Court  of 
Chancery  in  another  state,  for  the  payment  of 
money  only  by  the  defendant,  without  any 
acts  to  be  done  by  the  plaintiff.    Post  v.  Aeo- 

>,3C.  R.22. 

5.  And  if  the  money  be  decreed  to  be  paid 
to  several  persons  jointly,  they  may  have  a 
joint  action  for  it.    ibid. 

6.  An  action  cannot  be  sustained  on  a  judg- 
ment in  another  state,  recovered  in  an  action 
commenced  by  an  attachment  of  goods,  with- 
out any  personal  summons  or  actual  nonce 
to  the  defendant.  KUbum  v.  Woodumih,  5 
J.R.37. 

7.  And  the  principle  is  the  same,  where  the 
defendant  is  sued  here  as  bail  in  an  action 
commenced  in  another  state.  Robinson  r. 
Executors  of  Ward,  8  J.  R.  8(3.  5.  P.  Pmxh 
lings  V.  Bird*s  Executors,  ]3  J.  R.  192.  An- 
drews V.  Montgomery^  19  J.  R.  162. 

8.  No  action  lies  upon  a  judgment  obtained 
in  another  state  against  a  person  resident  in 
this  state,  in  an  action  commenced  by  the  ser- 
vice on  the  defendant,  while  in  this  state,  of  a 
rule  to  show  cause ;  such  service  being  void, 
as  well  on  general  principles  as  by  the  statute, 
(Sees.  22.  c.  3.)  altltough  the  rule  to  show 
cause  was  in  the  nature  of  a  scire  facias  to 
charge  the  defendant  de  bonis propriis,  ground- 
ed on  a  judgment  obtained  against  him  in  a 
representative  capacity.  Ihdon  v.  GarUck,S 
J.  R.  194. 

9.  Debt,  not  assumpsit,  lies  on  a  jodgroent, 
fiiirly  and  regularly  obtained  in  another  siate, 
before  a  Court  having  jurisdiction  of  the  sub- 
ject, and  of  the  person  of  the  defcYidant; 
such  a  judgment,  since  the  decision  of  the 
Supreme  Court  of  the  United  States,  in  M^ 
V.  Duryee,  (7  CrancVs  Rep.  481.)  being  regard- 
ed, not  as  prima  fade  evidence  merely,  but 
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conclasive  evidence  of  a  debt  of  record.  An- 
drewt  T.  Montgomery^  19  J.  R.  162. ;  and  the 
proper  plea  in  such  action  of  debt,  is  nui  Hel 
rtconL  IhitL  CofUrOj  Hitchcock  v.  JFStch  if 
.lickin,  1  C.  R.  460.  HublnU  v.  C<m^,  5 
J.  R.  133.  T^lor  v.  JBryien,  8  J.  R.  17a  and 
PawHngt  ▼.  BirtPf  Executon,  13  J.  R.  192. 
which,  DO  far  as  they  contradict  the  principle 
of  the  case  of  MUU  ▼.  Duryee,  are  overruled. 
See  alto  Borden  v.  FUchj  15  J.  R.  121. 

10.  In  an  action  on  a  foreign  judgment,  the 
plaintiff  is  bound  to  produce  and  prove  the 
reconL    Ruik  v.  Cobbett^  2  J.  C.  256. 

&e  Assumpsit,  I.  10. 

Debt  for  an  escape,  au  Escape,  III. 

on  recognizance,  see  Bail,  III. 

on  statute,  su  Action  on  Stat- 
ute, &c. 
Pleading  in  debt,  su  Pleadinos. 
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I.  Parties  to  a  deed, 
II.  Consideration  of  a  deed, 
III.  What  passes  hy  a  deed,  and  what  estate 
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I.  Parties  to  a  deed,  - 

1.  A  grant,  to  be  valid,  roust  be  to  a  corpo- 
raiion,  or  to  some  certain  person  named,  who 
can  take  bv  force  of  the  grant,  and  hold  in 
his  own  right,  or  as  trustee.  Jackson^  ex  dem. 
Coeptr.T.  Cory,  8  J.  R. 385. 

2.  A  grant  to  the  people  ofthe  eounlbf  ofO.'iB 
void.    Bnd. 

3.  The  act,  (Sess.  24.  c  180.)  enabling  su- 
penriaon  of  counties  to  take  conyeyances  of 
'Vid,  applies  only  to  convevances  made  to  the 
superviaors  by  name.    Snd, 

4.  Under  a  ^rant  to  A.,  B.  and  C,  for  them- 
selves and  their  associates,  being  a  setdement 
of  friends,  die  legal  estate  vests  only  in  the 
three  persons  named.  Jackson,  ex  dem.  Potter, 
T.SiMem,3J.C.d21. 

5.  So,  a  grant  to  the  inhabitants  of  a  town 
not  incorporated,  is  .void.    Hombeek  v.  Jfut- 

6.  So,  a  proviso  or  .  reservation  to  the  in- 
habitants of  JR.,  in  a  deed  from  A.  to  B.,  is 
void.    Ibid. 

7.  A  peiaon  who  is  not  a  pam  to  a  deed, 
cannot  td^e  any  thmg  by  it,  unlees  it  be  by 
way  of  remainder,    ifu. 

o.  The   grantor  cannot  oovenant  with  a 
Arasger  to  the  deed.    Ibid, 
9.  A  dsedfiom  the  trusteeaof  a  town,  dated 


in  1714,  was  JUld  to  be  valid,  though  the 
grantors  were  not  trustees  in  that  year,  but  in 
1717 ;  as  it  is  a  sound  principle,  id  res  magis 
vaUat  quam  pereat^  that  if  the  grantors  were  at 
one  time  jomtly  seised  in  fee,  and  competent 
to  convey,  as  the  deed  purports,  the  deed  is  to 
be  deemed  to  have  been  made  at  such  time, 
unless  the  contrary  be  shown  by  unequivocal 
proof.  JkuJcson,  ex  dem.  Hardenberg,  v.  Schoon' 
maker,  2  J.  R.  230. 

II.  Consideration  of  a  deed, 

10.  A  certain  sum  i(f  monetf  in  hand  paid,  is 
a  sufficient  consideration,  without  specifying 
the  sum.  Jackson,  ex  dem.  Hardenberg,  v. 
Schoonmaker,  2  J.  R.  230. 

11.  Where   the  consideration  is  expressly  * 
stated  in  a  deed,  and  it  is  *not  said 

also,  and  for  eiher  considerations,  [  *491  ] 
proof  of  any  other  consideration 

15  inadmissible.  MaigUy  v.  Hatter,  7  J.  R.  341. 

12.  If  the  consideration  is  not  truly  stated  in 
the  deed,  the  party  must  seek  relief  in  equity, 
on  the  ground  of  firaud  or  mistake.    Ibid. 

13.  A  deed  of  bargain  and  sale,  in  which 
the  only  consideration  expressed  is,  that  the 
grantee  shall  support  the  grantor  during  his 
natural  life,  is  void ;  for  the  deed  not  being  ex- 
ecuted by  the  grantee,  and  there  being  no  cove- 
nant or  agreetnent  on  bis  pan  to  support  the 
gmntor,  there  is  nothing  to  bind  him  to  do  it ; 
and  the  deed  is  merely  conditional  and  with- 
out consideration,  as  it  leaves  it  to  the  option  of 
the  grantee  to  support  the  grantor,  or  to  suffer 
the  deed  to  become  void,  by  withdrawing  bis 
support     Jackson,  ex  dem.  Allen,  v.  J^orence, 

16  J.  R.  47. 

14.  A  deed  of  bargain  and  sale,  wUhout  a 
consideration,  is  inoperative.    Ibid, 

15.  Whether  any  other  than  a  pecuniary 
consideration  will  support  it  ?     QiMere.    Ibid. 

16.  Parol  evidence  is  admissible  to  show, 
that  the  consideration  expressed  in  a  deed  to 
have  been  received  by  the  grantor,  was  not,  in 
fact,  received  by  him.  Bowen  v.  Bell,  20  J.  R. 
338. 

IIL  What  passes  by  a  deed,  and  what  estate  vests 

in  the  grantee, 

17.  If  the  right  and  tide  of  the  grantor  in  a 
particular  patent,  be  conveyed,  without  speci- 
fying the  precise  quantity  or  bounds,  and  the 
grantor  has  a  legal  title  to,  and  possession  of 
part,  but  another  part  is  in  the  actual  occu- 
pation of  a  person  claiming  adversely;  the 
deed  will  be  ffood  for  so  much  as  the  grantor 
might  lawfully  convey.  Van  Dyck  v.  Van 
Bewren,  IJ.  R.  345. 

18.  A  grant  in  fee,  by  husband  and  wife,  of 
lands  of  the  wife,  but  which  is  not  acknowl- 
edged by  the  wife,  passes  onl^  the  husband's 
interest,  that  is,  an  estate  for  his  life,  which,  af> 
ter  his  death,  reverts  to  the  wife,  or  her  heirs. 
Jacksonf  ex  dem.  Sinsabaugh,  v.  Sears,  10  J.  R. 
435. 

19.  Where  a  deed  contains  no  words  of  in- 
heritance, the  grantee  takes  only  a  life  estate, 
and,  after  his  mtb,  the  land  reverts  back  to 
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the  grantor.     Jacksonj  ex  dem.  JjudhWf  y. 
Mfers,  3  J.  R,  388. 

20.  Conveyances  by  authority  of  a  Btatute, 
paaB  no  other  or  different  right,  than  that  which 
the  grantor  before  ]X)Sfle8sed.  Jacksonj  ex  dem. 
Cooner,  v.  Cory,  8  J.  R.  3a5. 

21.  Where  a  grantor  conveys  with  warranty, 
the  deed  will  paaa  any  title  subsequently  ac- 
quired by  the  grantor.  Jackson^  ex  dem.  BeU' 
son,  y.  Maisdorf,  11  J.  R.  91. 

22.  No  title,  not  in  ease,  will  pass  by  a  deed, 
unless  it  contains  a  warranty,  in  which  case  it 
will  operate  as  an  estoppel.  Jackson,  ex  dem. 
M'Crackin,  y,  fTnght,  14  J.  R.  193. 

23.  A  fee  of  one  parcel  of  land,  as  a  road,  not 
mentioned  in  a'  deed,  cannot  pass  as  appurte- 
nant to  another  parcel.  Jackson,  ex  dem.  Yates, 

'  y.  Hathaway,  15  J.  R.  447. 

24.  A  mere  easement  may,  without  express 
words,  pass  as  an  incident  to  the  principd  ob- 
ject of  the  grant    Ibid,    Per  Piatt,  J. 

[  *492  ]  *IV.  Description  of  the  lands  granted, 

25.  A  grant  of  lands  by  metes  and  bounds, 
together  with  aU  ways, passages,  easements,  &c. 
will  not  comprehend  a  different  parcel  of  land, 
held  by  a  distinct  title,  and  not  described  in  the 
deed,  though  used  as  a  way.  Jackson,  ex  dem. 
Jones,  y.  Striker,  1  J.  C.  284. 

26.  If  a  lot  of  land  be  granted,  specifying 
Its  number  in  a  certain  patent,  and  referring  to 
a  map  on  which  it  is  laid  down,  the  whole  lot 
will  pass,  although  described  in  the  deed  to 
contain  a  less  number  of  acres  than  it  actually 
does.  Jackson,  ex  dem.  Staring,  y.  Defendorf, 
IC.  R.  493. 

27.  Containing  so  many  acres,  be  the  same 
more  or  less,  are  merely  words  of  description. 
Mann  y.  Pearson,  2  J.  R.  37. 

28.  If,  in  the  description,  there  are  particulars 
sufficiently  ascertauied  to  designate  the  thing 
intended  to  be  granted,  the  addition  of  circum- 
stances, false  or  mistaken,  will  not  frustrate  the 
deed.  Jackson,  ex  dem.  Rogers,  v.  Clark,  7  J. 
R.  217. 

29.  But  where  the  description  of  the  estate 
intended  to  be  conyeyed  includes  several  par- 
ticulars, all  of  which  are  necessary  to  ascertain 
the  estate  to  be  conveyed,  no  estate  will  pass, 
.except  such  as  will  agree  with  every  particular 
of  the  description.    Ibid. 

30.  The  premises  intended  to  be  conveyed 
were  descrioed  as  lot  A'b.  1,  of  the  smaUtr  lots 
into  which  lot  J^o*  3,  of  the  svbdivision  of  lot  Ab. 
10,  in  the  12tii  general  allotment  of  the  patent, 
&c.,  and  there  was  a  mistake  in  mserting  the 
12th  instead  of  the  21st  general  allotment ;  but 
as  the  lot  intended  to  be  conveyed  was  suffi- 
ciently designated  by  the  former  part  of  the 
description,  as  well  as  by  the  courses  and  dis- 
tances; held,  that  the  premises,  being  in  the 
21st  general  allotment,  passed  by  the  deed. 
Ibid, 

31.  If  the  words,  wish  the  dweUtng-house 
thereon,  be  inserted  in  the  description,  when,  in 
fact,  there  is  no  dwelling-house  on  the  prem- 
ises claimed  under  tlie  deed,  it  is  merely  a 
false  circumstance,  which  does  not  control  the 
rest  of  the  description^  or  defeat  die  grant.  IbkL 
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32.  Words  of  general  description  in  a  deed 
or  mortgage  of  land  are  sufficient  to  pass  the 
grantor's  estate ;  thus,  a  grant  of  lands  in  the  pa- 
tent of  H.,  and  of  all  other  lands  in  tlie  province 
of  A%W'York,  belonging  to  the  grantor,  will 
pass  the  residue  of  his  lands  in  Aetr-larfc. 
Jackson,  ex  dem.  UxingsUm,  y.  De  lAovcey,  11 
J.  R.365.    5f.  P.  &  e.  13  J.  R.  537. 

33.  But  a  seems,  that  in  a  sheriff's  deed  the 
land  must  be  defined.  Ibid,  S,  P.  &  C.  13. 
J.  R.  537.  ;Si.  P.  Jackson,  ex  dem.  Carman,  v. 
Rosevelt,  13  J.  R.  97. 

34.  Where  one  of  the  boundaries  of  the 
premises  described  in  the  deed  is  a  line  to  be 
run  up  a  creek,  the  line  must  be  run  through 
the  middle  of  the  creek,  according  to  iis  turn- 
ings and  windings.  Jackson,  ex  dem.  Jhistees 
of  Kingston,  v.  Louw,  12  J.  R.  252. 

35.  Where  land  is  leased,  and  is  described 
by  metes  and  bounds,  and  as  containing  a  cer- 
tain number  of  acres,  the  description  by  metu 
and  bounds,  controls  the  qtumtity,  and  the  leasee 
is  eutided  to  hold  all  the  land  embraced  by 
the  description,  though  exceeding 

the  number  *of  acres  expressed  ia     [  *493  ] 
the  deed.    Jackson,  ex  dem.  lAih 
ingston,  y.  Barringer,  15  J.  R.  471. 

36.  So,  where  there  is  a  lease  of  the  farm  on 
which  A.  B.  now  lives,  to  contain  eighty  acns^ 
and  the  farm  actually  contains  more  than  eighty 
acres,  the  lessor  cannot  recover  the  surplus 
from  the  lessee,  especially  when  he  has  been 
in  possession,  and  paid  rent  for  a  length  of 
time.    Ibid, 

37.  If  n  fierson  on  whose  lavd  a  highway  is 
laid  out,  convey  the  land  on  each  side  of  it,  de- 
scribing it  by  such  boundaries  as  do  not  include 
the  road,  or  any  part  of  it,  the  road  does  not 
INiss  to  the  grantee,  as  it  is  excluded  by  the 
description  in  the  deed ;  and  being  a  disttioct 
parcel  of  land,  it  cannot  pass  as  an  incident. 
Jackson,  ex  dem.  YeUes,  y.  Hathaway,  15  J.  K. 
447. 

38.  Where  land  ia  described  as  bounding 
along  a  highway,  or  upon  a  highway,  or  as  nm- 
ning  to  a  highway,  it  may  be  intended  that  the 
parties  intended  the  middle  of  the  highway. 
Ibid,    TerPlatt,J, 

39.  Where  there  is  a  known  and  well-as- 
certained place  of  beginning  in  the  description 
in  a  deed,  that  must  govern,  and  the  grant  be 
confined  within  the  boundaries  giyen.  Jackson, 
ex  dem.  Craigie,  y.  WHkinson,  17  J.  R.  140). 

40.  As,  where  the  premises  conyeyed  by  M 
to  C.  were  describea  as  follows,  <*to  be' ad- 
measured, according  to  the  following  bounds 
and  lines,  to  wit,  beginning  at  the  south-weM 
comer  of  a  tract  of  land,  &c.  granted  to  W^ 
&c.,  thence  extendinj^  east  along  the  southern 
boundary  of  the  said  tract  six  miks ;  thence 
soutiierly,  so  far  as  by  lines  drawn  from  those 
two  points,  parallel  to  the  eastern  and  western 
boundaries  of  the  said  tract  of  W.  &c.  will  in- 
clude 33,750  acres  of  land."  And  by  a  prior 
grant  to  W.  and  others,  M.  had  cut  off  two  miles 
of  his  land  east  of  the  south-west  comer  of  tlie 
tract  mentioned,  so  as  to  narrow  the  base  to 
four  mUes ;  held,  that  the  lines  could  not  be  ex- 
tended BO  far^ouif^  upon  other  land  granted  by 
M.  to  O.,  8o  as  to  give  the  ^antity  of  acres,  in- 
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tended  to  be  conveyed,  tlioii^b  the  deed  to  O. 
described  tlie  premises  thereby  granted  as  **  be- 
gioiiing  at  the  soirth-west  corner  of  a  certain 
tract  of  33,750  acres,  granted  or  to  be  granted 
bvM.ioC."    Ibid, 

41.  Where  a  soldier  endorsed  a  ronveyancfe 
on  his  discharv^e^  in  which  he  described  the 
I>rcmtje5,  as  follows:  ''the  six  hundred  acres 
ofiaiid  due  me  from  the  pulHic,  as  a  soldier  in 
Coi.  Lamb's  regiment  of  artillery,"  when,  in 
tuct,  he  was  not  a  soldier  in  that  regiment,  but 
in  the  first,  or  Col.  Van  Sckaick^s  regiment ; 
hfld,  ihnt  the  description  was  sufficient,  and 
iliat  the  word«,  "  Col.  Lamb's  regiment  of  aN 
tiliery,"  might  be  rejected  as  surplusage.  Jack- 
Mi,  ex  deio.  B<md,  r.  Roai^  18  J.  R.  60, 

4^  Where  the  premises  in  a  deed  were  de- 
rrilied  as  lot  No.  51,  in  the  second  division  of 
a  patent,  **  bounded  as  follows,  beginning  at  a 
Make  and  stones,"  &.C.,  giving  the  monuments, 
courses  and  distances ;  and  it  was  proved  that 
the  grantor,  at  the  time,  owned  lot  No.  50,  in 
tite  same  patent,  and  that  the  monuments, 
courses  and  distances  corresponded  with  those 
found  on  the  land,  and  that  unless  this  land  was 
conveyed  by  the  deed, it  would  be  inoperative 
and  of  no  effect ;  held^  that  the  words,  "  lot  No. 
5],"  might  be  rejected  as  surplusage,  the  de- 
scription of  the  premises  being  suf- 
[  *494  }  oieatly  certiJn  without  them.  ^Jaek- 
«oft,  ex  dent.  M'JsTauf^hion^  r.  Loo- 
wit,  18  J.  It  81.    5.  C.  in  error,  19  J.  R,  449. 

43.  If  there  is  a  contradiction  in  a  descrip- 
tion, that  part  of  it  is  to  be  taken  which  gives 
n)o«t  iiermaaency  and  certainty  to  the  location. 
Ilfid. 

44.  Where  the  description  of  the  land  con- 
Teypd  is  illegible,  or  so  as  to  be  rendered  un- 
cmatn  what  is  conveyed,  the  deed  is  so  far  in- 
o|H>rati  ve.  Jackson^  ex  dem.  SuHtin,  v.  Ratuom^ 
Jb  J.  R.  107. 

45.  But  where  a  lot  of  land  was  described  in 
fzttres^  which  the  plaintiff  read  174,  and  the 
dt'tefidant  84,  fwd  from  the  examination  of 
iJ>**  whole  deed,  the  Court  and  jury  were  sat- 
t-'fted  that  it  was  174,  hdd  that  it  was  sufficient- 
ly cfTtain.    IbUL 

4t).  Where  the  premises  in  a  deed,  being  a 
lot  of  land  described  by  the  number,  and  also, 
u  having  tieen  granted  by  letters  patent  to  W. 
&c.  and  by  him  conveyed  to  the  grantor,  **  as 
by  rpft>rence  to  that  deed,  will  more  fully  ap- 
pear," and  in  the  last  deed  the  number  was  84, 
uid  in  the  deed  referred  to  174;  held,  that 
omiuing  the  number  in  the  last  deed,  the 
pn^mises  were  described  with  sufficient  cer- 
t^intv  to  pa.<«s  the  tot  mentioned  in  the  deed  as 
lot  174.    iWi. 

V.  Exeeption  or  restrvaUon  in  a  deed. 

47.  An  exception  shall  be  taken  most  favor- 
ably to  the  eruntee,  and  if  it  be  not  set  down 
or  described  with  certainty,  the  grantee  shall 
bnve  the  benefit  which  may  arise  from  such 
dtll^ct  Jackson,  ex  dero.  Ktock,  v.  Hudson^  3 
y  ?u  375.  S,  P.  Jackson,  ex  dem.  Builer,  v- 
Cti-^nfr,8J.IL394. 

4^.  A  grant  of  land  was  made,  excepting 
aad  reservinff  aU  atreams,  and  the  soil  tinder 
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them,  with  the  right  to  erect  mills  andmitf 
dams,  and  further  excepting  and  reserving  the 
land  which  may  be  overflowed,  in  conse- 
quence of  such  dams :  tlie  latter  reservation 
is,  until  the  grantor  has  exercised  his  right  to 
erect  mills  and  mill  dams,  in  the  mean  time, 
inoperative  ;  and,  considered  strictly  as  an  ex- 
ceinion  in  the  deed,  is  void  for  uncertainty. 
Thompson  v.  Gregory,  4  J.  R.  81. 

49.  Such  a  reservation  is  an  incorporeal  he- 
reditament, and  can  pass  only  by  grant    Bnd, 

50.  Where,  in  a  sale  by  virtue  of  a  power 
contained  in  a  mortgage,  a  drain  of  ten  feet  in 
width  was  excepted,  it  was  intended,  afler  a 
lapse  of  sixteen  years  from  the  time  of  sale, 
that  the  drain  had  antecedently  existed,  and 
was  founded  in  usage,  or  was  an  exception  in 
the  previous  deeds  of  the  land.  Bergen  v.  Ben- 
neU,  1  C.  C.  E.  1. 

51.  A  covenant  or  reservation  to  a  stranger 
to  the  deed,  is  void.  Hombeck  v.  ffestbrookf  9 
J.  R.  73. 

53.  An  exception  in  a  deed  of  all  places 
which  may  be  found  convenient  for  erecting 
mills  on  a  certain  creek,  &c.,  extends  only  to 
natural  mill  seats,  and  not  artificial  ones,  such 
as  where  the  water  is  brought  to  the  mill  by 
means  of  sluices.  Jackson,  ex  dem.  Snyder,  y. 
Lawrence,  11  J.  R.  191. 

5S.  A  proviso  in  a  deed  from  the  trustees  of 
the  town  of  It  (authorized  by  the  patent  to 
convey  to  H.)  that  the  inhabitants  of  R,  (who 
were  not  a  nody  corporate)  shall  be  allowed 
to  cut  and  carry  away  •wood  from 
any  part  of  the  land  not  enclosed,  [  *495  ] 
is  void.  Hombeek  t.  Sleight,  13 
J.  R.  199. 

54.  W.  being  seised  of  land,  he,  together 
with  his  wife,  for  the  consideration  of  5(^  dol- 
lars, conveyed  the  same  to  their  son,  his  hein 
and  assigns,  forever ;  reserving  to  themselves 
the  use  of  the  premises,  during  their  natural 
lives ;  held,  that  the  deed  could  not  operate  as 
a  reservation  or  exception  in  favor  of  the  wife, 
who  had  sunived  W. ;  but  that  it  was  valid 
and  effectual  as  a  covenant  to  stand  seised  to 
the  use  of  the  grantor  bin)self  during  life,  and 
after  his  death  to  the  use  of  his  wife  for  life. 
Jackson,  ex  dem.  Wood,  v.  Swart,  30  J.  R.  85. 

VI.  Date  of  a  deed,  execution  and  delivery. 

55.  The  date  is  no  part  of  the  substance  of 
a  deed,  and  need  not  be  inserted,  and  a  mistake 
therein  will  not  vitiate  the  deed.  Jackson,  ex 
dem.  Hardtnbetg,  v.  Schoonmaker,  3  J.  R.  330. 

56.  The  real  date  of  a  deed  is  the  time  of  its 
delivery.     Ibid, 

57.  No  estate  of  freehold,  either  for  life,  or 
in  fee,  can  pass  but  by  an  instniment  under  seal. 
Jackson,  ex  dem.  Gouch,  v.  fVood,  13  J.  R.  73. 
£?.  Ps  Jackson,  ex  dem.  fVadsworth,  v.  fVendeU^ 
13  J.  R.  355. 

58.  Several  persons  may  bind  themselves  by 
one  seal.  Ludlow  v.  Simond,  3  C.  C.  £•  1. 
Markxtjl  y.  Bloodgood,  9  J.  R.  385. 

50.  A  seal  is  an  impression  upon  wax  or 
wafer,  or  some  other  tenacious  substance  capa- 
l»le  of  bfMng  impressed.  IVatrm  v.  lAfnch^ 
5J.R.339. 
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60.  A  scrawl  with  a  pen,  of  L.  S^  at  the  end 
of  the  name,  is  not  a  seal,    lind, 

61.  The  instrument,  in  tliia  case,  which  was 
in  the  form  of  a  common  nesotiable  promisso- 
ry note,  was  dated  at  Petersburgh  in  Fir^niOf 

(where  there  is  a  statute,  declaring  the  mark 
L.  S.)  at  the  end  of  the  name,  to  be  a  seal,)  and 
waa  made  *' payable  in  J^evhYork  ^  <um1  al- 
though such  an  instrument  might  be  a  valid 
deed,  or  specialty,  in  the  place  where  it  was  exe- 
cuted, yet  as  it  was  to  be  performed  or  paid  here, 
it  was  to  be  governed  by  the  laws  of  this  state, 
i|nd  to  be  considered,  therefore,  as  a  mere  sim- 
ple contract,  on  which  the  action  of  iUiumpsU 
would  lie.    JbifL 

62.  But  where  a  bond  or  instrumetat,  with 
the  nuurk  (L.  S.|  affixed  to  the  obligor's  name, 
instead  of  a  seal,  or  impression  on  trar,  &c. 
was  executed  and  payable  in  Petmrylvania,  by 
the  law  of  which  state  such  a  form  of  execu- 
tion was  sufficient  to  constitute  it  a  valid  deed 
or  specialty,  it  was  hM,  that  an  action  of  dM 
upon  such  instrument  was  sustainable  here. 
Jderediik  v.  HinsdaU,  2  C.  R,  362. 

[The  reasoning  of  LivingaUm,  J.,  in  this  case, 
in  favor  of  substituting  the  mark  (L.  S.)  instead 
of  a  staly  is  to  be  regarded  as  his  own,  not  that 
of  the  Court  Per  Kent,  Ch.  J.  5  J.  R.  245. 
who  cites  Adams  v.  Kerr,  1  Bos.  &  Pull.  360. 
aa  if  he  had  some  doubt  of  tjie  decision  in 
Marediih  v.  Hinsdale,  though  he  does  not  ex- 
press any,  but  rests  faia  opinion  on  the  fact,  that 
the  note,  in  fVarren  v.  Lvmh,  was  ^  pavable  in 
JV*et0-ForVand  which  distinguisbea  that  case 
from  that  of  Merediih  v.  HinMaU,] 

63.  A  delivery  is  essentiaV  to  the 
[  *496  ]     validity  of  a  deed ;  and  there  *can 
be  no  delivery,  without  an  accept- 
ance by  the  grantee.    Jackson,  ex  dera.  Eatnu, 
V.  Phipps,  12  J.  R.  418. 

64.  A  deed  takes  effect  from  the  time  of  ex- 
ecution and  delivery,  not  from  the  time  of  the 
date.  Jackson,  ex  dem.  GriswM,  v.  Bard,  4 
J.  R.  230. 

65.  A  formal  delivery  is  not  essential,  if  there 
be  acts  evincing  an  intent  to  deliver.  Good- 
rick  V.  WaUuT,  1  J.  C.  250. 

66.  A  deed  is  duly  executed  and  acknowl- 
edged by  the  grantor,  but  is  retained  by  him, 
with  the  consent  of  the  grantee,  as  security  for 
the  payment  of  the  oonsiiieratiou ;  this  is 
neither  a  delivery  to,  nor  acceptance  by,  the 
grantee,  and  nothing  passes.  Jackson,  ex  dem. 
JiTCrea,  v.  Dunlap,  1  J.  C.  114. 

67.  A  deed  executed  by  a  sheriflf,  for  lands 
purchased  at  a  sale  under  ^JLfa^  and  delivered 
to  the  attorney  of  the  plaintia,  to  be  deUvered 
by  him  to  the  grantee  on  the  payment  of  the 
purchase  money,  is  an  escrow,  and  until  the 
condition  is  pertormed,  the  estate  continues  in 
the  debtor,  whose  lands  had  been  thus  sold  by 
the  sheriff.  Jackson,  ex  dem.  Grati,  v*  CaUin, 
2J.R.248. 

6&  Where  A.,  residing  in  this  state,'  agreed 
with  B.,  residing  in  Massachusetts,  to  ^ve  him 
a  deed  of  the  farm  of  A.  as  security  for  a  debt, 
and  A.,  in  1608,  executed  and  acknowledged  a 
deed  lo  B.  of  the  farm,  and4eft  it  in  the  clerk^s 
office,  on  the  aame  day,  to  be  recorded^  neither 
the  grautae,  nor  any  person  on  his  behalf,  being 

800 


present,  to  receive  the  deed ;  and  the  grantee 
died  in  1809 ;  and  in  1810,  A.  sent  the  deed  to 
the  son  and  heir  of  the  grantee ;  hM,  that  there 
was  no  delivery  of  the  deed  to  the  graatee. 
Jackson,  ex  dem.  Eames,  v.  Pkipps,  12  J.  R. 

4ia 

69.  A  deed  may  be  delivered  by  words,  or 
by  acts  without  words,  and  the  delivery  may  be 
either  to  the  grantee  or  a  third  person,  without 
any  special  authoritv,  for  the  use  of  ihe  grantee. 
Fa-idank  v.  Sterry,  12  J.  R.  536. 

70.  ff  a  deed  has  been  once  delivered,  so  as 
to  take  effect,  a  second  deUveiy  can  be  of  no 
avail.    Ibid, 

71.  Where  a  deed  is  deUvered  as  an  escrow, 
and  either  of  the  parties  dies  before  the  condi- 
tion is  performed,  and  afterwards  the  condition 
is  performed,  the  deed  is  valid,  and  takes  effect 
from  the  6ret  delivery.  RuggUs  v.  Latoson, 
13  J,  R.  285. 

72.  As,  where  A*  having  executed  a  deed  of 
lands,  in  consideration  of  natural  love  and  af- 
fection, to  two  of  his  sons,  and  delivered  it  to 
C  to  be  delivered  to  them,  in  case  A.,  the 
grantor,  should  die  without  making  a  will ;  and 
A.  having  died  without  making  a  will,  C.  deliv- 
ered the  deed  to  the  sons ;  htQ^  that  the  deed 
took  effect  from  the  firat  delivery  to  C.    Ibid. 

73.  Where  a  release  of  a  covenant  has  heea 
endorsed  by  the  covenantee  upon  the  agree- 
ment, and  remains  ailer  its  execution  with  the 
covenantee,  the  legal  operation  of  the  release  is 
not  destroyed  by  Uie  want  of  actual  ddiverr ; 
or,  if  a  formal  delivery  was  necessary ,  it  will  be 
presumed  to  have  beeu  made,  and  tbat  the  re- 
lease remamed  with  the  covenantee,  with  con- 
sent of  the  covenantOTt  FQch  v.  Porman,  14 
J.R.  172. 

74.  Where  a  deed  waa  deposited  by  the 
grantor  with  W.  aa  an  escrow,  to  be  deUvered 
to  the  grantee  on  his  producing  a 
mortgage  executed  *and  registered,    [  *497  ] 
and  a  cenificate  of  the  clerk  of 

there  being  no  other  encnmbrance  on  record ; 
and  on  receiving  the  roort^g*^,  and  ceiti^cate 
of  the  clerk,  Slcu,  W.  deUvered  the  deed  to 
the  grantee,  and  the  mortgage  to  ti^e  grantor; 
held,  that  the  conditwn  was  performed,  and  the 
deed  well  delivered  to  the  jj^rantee ;  and  iliat  it 
related  back,  so  as  to  give  effect  to  an  interme- 
diate conveyance  by  the  grantee  to  C^  although 
the  clerk  made  a  mistake  in  the  registry  of  the 
mortgage,  as  to  the  amount  of  the  debt  secured, 
expressiitg  it  to  be  300  dollars^  instead  of  3,000 
dollars.  Jkckman  v.  Frod,  on  appeal  18  J.  JL 
544 

Execution  of  a  deed  by  corporation.    Ste 

CORPOIUTIOIT,  I. 

VII.  How  to  Ik  consbited* 

75.  A  deed  will  be  expounded  so  as  to  give 
effect  to  the  intent  of  the  parties.  Jackson,  ex 
dem.  Cvlverhouse,  v.  BeaA,  1  J.  C.  399.  Jack- 
son^  ex  d^m.  Ludhw,  v.  Afyers,  3  J.  R.  388. 

76.  So,  a  release  from  a  trustee  to  his  cestid 
qw  trust,  reciting  the  tnist,  and  in  considers- 
tion  of  10  shiUingB,  will,  in  order  to  effectuata 
the  intent,  be  ooosidered  a  bargaiii  and  sale, 
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Jofhsan^tx  dem.  CUherhowtt  y.  Beach,  1  J.  C. 

31*1). 

77.  Several  iDstniinents  or  deeds  of  the 
mme  date,  between  the  aaine  parties,  and  reiat- 
iog  to  the  nine  sulject,  naay  be  construed  as 
parts  of  one  assurance.  Jaekstm,  ex  dem. 
Tnicbrilfce^  V.  Dunsbauffh^  1  J,  C.  91.  See 
Stow  V.  Tijij  15  J.  R.  458. 

78.  If  a  general  clause  be  followed  by  spe- 
cial woixis,  which  accord  with  the  general 
clauss,  the  deed  shall  be  construed  according 
U)  the  special  matter.  Per  Kent,  Ch.  J.  ^tcn- 
ro  V.  Alaire,  2  C.  R.  330. 

70.  So,  where  in  an  assignment  made  by  a 
debtor,  in  trust,  for  several  creditors,  it  was 
expressed  to  be  an  assignment  of  all  the  prop- 
eny,  ^oods,  chattels,  debts,  &c.  of  the  debtor, 
(Hnicularly  specified  in  a  schedule  annexed 
and  referred  to  ;  tuld,  that  this  was  not  a  gen- 
eral iis«$igiimeot  of  all  the  debtor's  estate,  but 
was  to  be  conistrued  to  operate  only  on  the  ar- 
ticles 8j>ecifled.     frUkea  v.  Ferris,  5  J.  R.  a35. 

{^.  The  construction  ought  to  be  made  on 
the  ectire  deed,  not  ou  any  {larticuhir  part  of  it ; 
and  such  construction  should  be  given,  tliat  if 
possible,  every  part  of  the  deed  may  be  ope- 
ratiYc.  Jadion,  ex  dem.  TVoup,  v.  BlodgtL 
10  J.  R.  172. 

81.  If  a  deed  cannot  operate  in  the  manner 
intended  by  the  parties,  such  a  construction 
should  be  given,  that  it  may  operate  in  some 
other  manner.     Ibid, 

82.  It  may  ba  construed  most  strongly 
Bgainst  the  grantor.    IbitL 

63.  Where  a  deed  ma^  enure  several  ways, 
the  grantee  shall  have  his  election  which  way 
to  t^e  it.  Jackson,  ex  dem.  Klock,  v.  Hudson, 
3  J.  R.  375.  iSL  P.  Jackson,  ex  dem.  Troup,  v. 
Biodgd,  16  J.  R.  172. 

84.  An  uncertainty  shall  be  taken  in  favor 
of  the  grantee,  Jackson,  ex  dem.  Builer,  v. 
Gardner,  8  J.  R  394 

*85.  But  where   a  grant  from 
I  *49S  ]    government  ia  susceptible  of  two 
oonstructiona,  that  which  is  most  fa- 
vorable to  the  government  shall  prevail.  Jack- 
son, ei  dem.  Clark,  v.  Reeves,  3  C,  R.  293. 

86.  The  construction  of  a  srant  is  matter  of 
law,  but  its  legal  effect,  deducitle  from  its  terms, 
or  fiom  matter  subsequent,  which,  by  showing 
the  sense  of  the  parties,  may  authorize  a  larger 
or  aarrower  construction,  so  ss  to  include  or 
exclude  the  premises  in  controversy,  is  a  mat- 
u»r  of  fact  for  a  jtury  only  to  decide.  IHer  v. 
iodion.  ex  dem.  Van  Men,  in  error,  8  J.  R.  495. 

t^.  The  grant  of  an  undivided  moiety,  or 
share,  of  a  stream  of  water,  does  not  authorize 
the  grantee  to  appropriate  or  use  the  stream  to 
the  injury  of  others  jointly  interested  in  it 
yandenhurgh  t.  Fan  Bergen,  13  J.  R.  212. 

88.  Where  A.,  a  soldier  in  the  revolutionary 
war,  by  deed,  dated  in  1794,  witliout  warranty, 
irranted  the  mUUary  right  granted  to  hxm  as 
^madifjor  his  seroicts  in  the  kUe  war;  and  af- 
terwardsj|)y  an  act  of  the  legislature,  passed 
in  1606, 200  aonea  of  land  were  directed  to  be 
granted  to  A.  as  a  gratuity  for  his  services  and 
nfferim  in  Ou  revolutionary  war,  in  pursuance 
01  wfaicb  a  patent  lasued  to  A. ;  held,  that  A's 
ruttee,  under  the  deed  of  1794,  was  not  en- 


titled to  that  land,  as  that  deed  related  only  to 
land  to  which  A.  was  entitled  under  the  eo9¥^ 
current  resolutions  of  the  legislature.  JacksoTi, 
ex  dem.  M'Crackin,  v.  Wnght,  14  J.  C.  19a 

89.  Where  two  instruments,  relating  to  the 
same  subject,  are  executed  at  the  same  dme, 
they  are  to  be  taken  in  connection,  as  parts  of 
the  same  agreement ;  as,  where  a  conveyanoe 
of  land,  and  a  mortgage  to  secure  the  purchase 
money,  are  executed  at  the  same  time,  the  ef- 
fect of  the  transaction  is,  that  if  the  price  of 
the  land  is  not  paid  at  the  stipulated  time,  the 
grantor  shall  be  seised  of  the  land  firee  of  the 
mortgage :  and  whether  such  an  agreement  be 
contained  in  otie  and  the  same  instrument,  as 
it  well  may  be,  or  in  distinct  iDstruroents,  can 
make  no  difference  as  to  the  effect.  Stow  v. 
im,  15  J.  R.  458. 

90.  Where  the  words  of  an  ancient  deed 
are  equivocal,  the  usage  of  the  parties,  under 
the  deed,  is  admissible  to  explain  them.  J^v- 
ingston  v.  Ten  Broeck,  16  J.  R.  14. 

91.  As,  where  the  grantor,  in  a  deed  exe* 
cuted  in  1694,  gave  to  the  grantee  the  privilege 
of  cutting  timl^r,  to  be  used  for  Mlding  on 
the  premises,  from  the  woods  of  the  grantor; 
evidience  that  the  grantee  and  his  heirs,  &e. 
had,  with  the  knowledge  of  the  grantor  and 
his  heirs,  &c.  cut  wocxl  for  the  purpose  of 
erecting/enees  on  die  premises,  is  admissible  to 
show  the  intention  of  the  parties  to  apply  the 
word  **  building"  to  the  making  offences,  as 
well  as  of  barns  and  houses.    Ibid. 

92l  SojMMession  may  be  resorted  to^  in  ex- 
planation of  the  intention  of  the  parties,  where 
the  words  of  the  deed  are  equivocal  Ibid, 
per  iSJpencer,  J. 

93.  It  seems,  that  the  term  building  is,  in 
common  parlance,  at  this  day,  applied  to  the 
making  of  fences.    Ibid, 

94.  Where  a  person  seised  of  three  undi* 
vided  fourth  parts  of  a  farm,  conveys  one  equal 
moietv  of  the  fiirm,  describing  it  by  metes  and 
bounds,  together  unth  atl  the  estate, 

right,  title,  }fc.  which  he  •hath  to  the  [  •AM] 
above  described  premises ;  tliese  gen- 
eral words  are  not  to  be  construed  as  extending 
the  grant  beyond  the  one  moiety  of  the  prsm* 
iscs.  Jackson,  ex  dem.  Stevens,  y,  Stevens,  16 
J.  R.  110. 

When  an  instrument  will  be  construed  a 
conveyance  in  prtBsenti,  or  an  agreement  to 
convey.    See  AcREXAiEirT,  LpL  12, 13, 14. 

VIII.  Registry  of  deeds ;  (a)  •^chwudedgmsni, 
proof,  and  registering ;  (b)  Priority  tf  eon^ 
veyances. 

(a)  JkknowUdgmentf  proof ,  and  rtgistering. 


95.  The  proof  of  a  deed  before  a 
in  Chancery,  made  by  the  oath  of  a  subscribing 
witness,  who  stated,  that  he  saw  the  grantor 
execute  the  deed,  and  sincerely  believed  be 
was  the  same  person  named  in  the  deed,  on 
which  the  master  certified,  that  he  was  satis-- 
fied  of  the  due  execution  of  the  deed,  and  al- 
lowed it  to  be  recorded,  was  held  sufficient  to 
allow  the  deed,  which  had  been  recorded,  10 
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1m  read  in  evidence.    Jcuikson^  ex  dem.  ReUey, 
▼.  LwingsUm^  6  J.  R.  149. 

96.  Proof  of  the  execution  of  a  deed  cannot 
be  taken,  by  a  Judge  of  this  state,  oiit  of  the 

Jurisdiction  of  tbe  state.    JaekJton,,  ex  dem. 
fyckoff,  V.  Humphrey^  1  J.  R.  498. 

97.  Proof  of  an  ancient  deed,  made  prior  to 
the  act  of  177 J,  prescribing  the  n»ode  of  prov- 
ing deeds  in  thu colony  ofJ^ew-York,  by  a  sur- 
viving grantor  in  1750,  who  swore  that  the 
other  grantors  were  dead,  and  had  executed 
the  deied,  is  sufficient.  Jackson,  ex  dem.  Har- 
cfenicT^,  V.  &AooftmaA:«r,  2  J.  R,  230.  SeeJack- 
fon,  ex  dem.  fVoodruf,  v.  GiUhist,  15  J.  R.  89. 

98.  A  deed  for  a  military  lot  of  land  in  the 
county  of  Onondaga,  dated  in  /utk,  1794,  and 
proved  the  5tb  of  SfipUmberj  1797",  ifi  the  man- 
ner prescribed  by  the  act  of  J  1th  February^ 
1797,  relative  to  the  proving  and  recording  of 
deeds,  was  held  sufficiently  proved  to  be  re- 
corded ;  and  a  transcript  of  tlie  record  of  such 
dee<l,  so  proved,  may  bo  read  in  evidence. 
Jackson,  ex  dem.  DwAar,  f  .  Todd,  8  J.  R.  300. 

99.  The  certificate  of  the  proof  or  acknowl- 
edgment of  a  deed,  taken  before  a  judge,  being 
necessarily  er  parte,  is  not  conclusive :  but  the 
party  affected  by  the  deed  mny  contest  its  va- 
lidity, and  the  force  and  efit^ct  of  the  formal 
proofi  Jackson,  ex  dem.  Hardenhtrg,  v.  Schwn- 
maker,  4  J.  R,  161.  5.  P.  Jackson,  ex  dem, 
Tracy,  v.  Hayner,  12  J.  R.  469. 

100.  In  the  certificate  of  the  proof  of  the  exe- 
cution of  a  deed,  before  a  master  in  Chancery,  or 
other  officer,  it  is  not  necessary  to  state,  that  the 
officer  personally  knew  the  subscribing  witness. 
Jackson,  ex  dem.  ffood,  v.  Harrotp,  11  J.  R.  434. 

101.  And  where  the  objection  was,  that  it 
did  not  appear,  that  the  master  knew  tlie  wit- 
ness who  made  the  proof,  the  Court,  on  a  mo- 
tion for  a  new  trial,  mtended  that  the  certificate 
of  the  master  stated  that  he  had  **  satisfactory 
evidence  of  the  person  behig  the  subscribing 
witness.**    Ihid. 

102.  Where  the  certificate  of  a  justice  of 

the  peace  in  1711,  of  •the  acknowl- 
[  •500  ]     edgment  of  a  deed,  stated,  that  A,, 

and  B.,  his  wife,  came  before  him 
•*to  acknowledge  tliis  indenture  to  be  their 
acts  and  deed  fhdd,  that  the  certificate  could 
not  be  understoed  to  mean  that  the  parties 
merely  came  beibre  the  justice  to  acknowledge 
the  deed,  or  with  such  intent  only ;  but  further 
that  they  actually  did  acknowledge  it ;  and  that 
after  so  great  a  lapse  of  time,  the  private  exam- 
ination of  the  wife  ought  to  be  presumed,  and 
that  the  estate  acquired  under  a  deed  so  ac- 
knowledged, was  confirmed  by  the  act  of  1771. 
Jackson,  ex  dem.  Woodruff,  v.  'Gilchrist,  15  J.  R. 
89.    .^nrf  *e«  2  J.  R.  230. 

103.  The  statute  of  1771,  « to  confirm  cer- 
tain ancient  conveyances,"  provided,  that  no 
claim  to  any  real  estate  whereof  any  person 
was  then  actually  possessed,  should  be  deemed 
to  be  void,  upon  the  pretence  that  the  feme 
eowrt  granting  the  same  had  not  been  privately 
examined :  It  sterns,  that  in  respect  to  new  and 
unsettled  lands,  the  constructive  possession, 
arising  fiwm  the  right  of  property,  is  sufficient 
to  satisfy  the  words  of  that  act ;  such  a  pos- 
— ^ion  being  sufficient  in  other  cases.    Hnd. 
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104.  Whether  before  the  colonial  act  of 
1771,  the  interest  otfi  feme  covert  in  land  couM, 
in  jYeto-York,  be  conveyed  otherwise  tlian  by 
Jine  ?     QwEre.    Ibid. 

105.  A  deed  executed  by  nfeme  covert  is  not 
binding  upon  her  until  acknowledged  by  her 
according  to  tlic  statute  ;  and  her  subsequent 
acknowledgment  of  the  deed  does  not  relate 
back  to  the  time  of  its  exertitwn.  Jackson,  ex 
dem.  Stevens,  v.  Stevens,  16  J.  R.  110. 

lOt).  A  power  of  attorney  to  demand  and  re- 
ceive a  dent  secured  by  mortgage,  and  to  ex- 
ecute a  release  and  discharge  thereof  is  not 
within  the  act  concerning  deeds,  (Sess.  36.  c. 
97.)  and  therefore  is  not  eutit]e<l  to  he  read  In 
evidence  on  the  certificate  of  acknowledgment 
or  proof  thereof  before  a  judge  ;  but  must  be 
proved  by  the  subscribing  wimesses  or  other 
evidence  of  its  execution.  Jackson,  ex  dem. 
Barclay,  v.  Hopkins,  18  J.  R.  487. 

107.  Though  the  existence  of  an  nlwohite 
deed  may  bo  proved  by  a  recital  in  another 
deed  against  the  party  making  such  rrcital; 
yet  it  seems,  that  tlie  existence  of  an  ont-stnnd- 
ing  mortgage  cannot  be  proved  by  such  recital ; 
for  if  produced,  it  might  apjjear  to  have  been 
satisfied,  no  release  being  necessary  to  recon- 
vey  the  title  to  the  mortgagor.  Jackson^  ex 
dem.  RandaU,  v.  Davis,  16  J.  R.  7. 

(b)  Priority  of  conveyances, 

108.  A  subsequent  registered  deed,  will  have 
preference  to  a  prior  unregistered  deed,  where 
the  grantee  in  the  subsequent  deed  has  not  no- 
tice of  the  prior  one.  Jackson,  ex  dem.  Hum- 
phrey, V.  Otven,  8  J.  R.  187. 

1<%1.  If  a  sul)sequent  purchaser  has  notice 
at  the  time  of  his  purcnase,  of  a  prior  un- 
registered deed,  it  is  the  same  to  him  as  if  such 
deed  had  been  registered.  Jackson,  ex  dem. 
BonneU,  v.  Sharp,  9  J.  R.  163.  Jackson,  ex 
dem.  Gilbert,  v.  Bur^tt,  10  .1.  R.  457.  Jackson^ 
ex  dcYn.  Fosdtck,  v.  West,  10  J.  R.  4G6. 

110.  R  seems,  that  implied  notice  of  a  prior 
unregistered    deed,  will   •not   be 
sufficient  to  set  aside  a  subsequent     [  •501  ] 
deed.    Jackson,  ex  dem.  Humphrey, 

V.  Given,  8  J.  R.  137. 

111.  Explicit  notice  of  a  prior  unregistered 
deed  must  be  given,  in  order  to  destroy  the  ef- 
fect of  a  subBequent  registered  deed,  Jackson, 
ex  dem.  Bristol,  v.  Elston,  12  J.  R.  452. 

112.  If  onf,  affected  with  notice,  convoys  to 
another,  without  notice,  the  latter  is  as  much 
protected  as  if  no  notice  had  ever  existed.  IhuL 

113.  Notice  to  the  agent  employed  to  eflcrt 
the  purchase  is  equivalent  to  notice  to  the  prin- 
cipal.   Jackson,  ex  dem.  Bonnelly  v.  iSWp,  9 

J.  R.  mi 

114.  The  question  of  notice,  or  fraud,  is  coir- 
nizable  at  law,  as  well  as  in  equity.  Jackson,  cx 
dem.  GUbcH,  v.  Burgott,  10  J.  R.  457. 

115.  An  unregistered  deed  is  always  pood 
against  the  grantor  and  his  heirs.  Per  Kenl^ 
Ch.  J.  Ibid.  Jackson,  ex  dem.  Fosdick,  v.  West, 
10  J.  R.  466. 

116.  A  deed  of  military  lands,  pccordrd  in 
the  secretary's  office  before  the  peasing  of  the 
act  of  the  8ih  ofJamiary,  1794,  will  be  void  «• 
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to  a  subscqnent  purchaser,  for  a  valuable  con- 
sideration, wl)08e  deed  is  first  deposited  with 
the  clerk  in  Albany,  Jackson,  ex  dem.  Potter,  v. 
Hubbard,  1  C.  R.  82. 

il7.  Where  a  person  executes  a  mortgage 
which  is  not  reconled,  and  afterwards  executes 
an  al><H)lute  deed  for  the  same  premises  to  a 
honnjile  purchaser  lor  a  valuable  consideration 
without  notice,  suoh  bona  fide  purchaser  is  pro- 
tected by  tt>e  act  concerning  mortgages,  (Sess. 
%.  e.  33.)  and  his  deed  is  |)referred  to  tl)e  niort- 
gnve,  though  the  mcH'tgage  is  ailerwanls  re- 
canted, and  before  the  deed.  Jackson,  ex  dem. 
Center,  v.  Campbell,  19  J.  R.  281. 

US.  But  under  the  foitrth  section  of  the  act 
coDceming  deed?,  (Ses3.  3G.  c.  97.)  the  deed 
fim  reconlorl  takes  preference ;  the  act  de- 
ciariog  deeds  not  recorded  in  the  counties 
rooatloned  fraudulent  and  void,  as  against  a 
horn  file  purchaser  or  mortgagee  for  a  valuable 
coiistderatioD,  unless  first  recorded,  &c.    Ibid. 

See  MoRTOAOK.  Notice.  And  see  tit. 
Chaxcert,  XLIV. 

IX.  When  a  deed  is  valid,  and  for  uHtai  it  may 

be  avoided. 

119.  A  conveyance  or  assurance  is  good, 
without  a  warranty,  or  personal  covenants. 
AIjDfi  V.  Hyserotf,  5  J.  R.  58. 

120.  Th«  want,  or  failure  of  consideration, 
<annot  be  set  up,  at  law,  to  inr]{)each  a  specialty. 
Vrooman  v.  PMps,  2  J.  R.  177.  5.  P.  Morlan 
T.  Sammis,  id.  179.  n. 

121.  The  breach  of  a  written  Warranty,  an 
to  the  quality  of  goods  sold,  cannot  be  pleaded 
ill  discharge  of  a  bond  given  fpr  the  conside- 
rati.  J.    Vrooman  v.  Phelps,  2  J.  R.  177. 

122.  Much  less,  parol  representations,  made 
antecedent  to  the  contract,  though  false  and 
frandalent.    Rid. 

123k  A  deed,  after  it  has  been  executed, 

may    be    altered    in    a   material 

[  *502  ]    *|Mirt,  with  the  consent  of  the  )>ar- 

tiea,  without  affecting  its  validity. 

Woolley  V.  Constant,  4  J.  R.  54. 

124.  If  a  bill  of  sale  of  a  ship,  containing 
blanks  for  the  recital  of  the  register,  is  exe- 
cuted and  delivered,  and  aflerwards  the  blanks 
(ure  filled  up,  by  the  consent  of  the  vendor  and 
vendee,  it  will  be  good.    Ibid. 

12i.  An  alteration,  material  or  immaterial, 
made  in  a  deed  or  will,  by  a  person  claiming 
under  it;  renders  it  void.  Jackson,  ex  dem.  Ma- 
im,  V.  ^o^tn,  15  J.  R.  293. 

12G.  If  a  material  alteration  be  made  by  a 
*trenger  wiiether  it  hafl  the  same  effect? 
9»^e.    Ibid. 

127.  A  roMwrt  in  a  deed,  if  done  with  the 
^naent  of  the  parties,  does  not  invalidate  it. 
Pemtf  V.  CorwUhe,  18  J.  R.  49a 

1*28.  And  the  fact  of  erasure,  though  there 
be  a  subscribing  witness  to  the  deed,  may  be 
proved  by  any  other  person.    Ibid. 

129.  A  deed  will  not  be  avoided  on  the 
grouod  of  its  having  been  fraudulently  obtaLn- 
^t  because  the  grantor  was  a  very  ignorant 
vid  illiterate  man,  and  could  not  read  writing, 
*od  the  deed  was  not  read  to  him,  unlew  he 


requested  it  to  be  read  to  him.    HaHenbeck  v. 
Deuntt,  2  J.  R.  404. 

130.  A  deed  is  not  void  on  the  ground  of 
fraud  or  mistake,  liecause  the  whole  of  it  was 
not  read  by  the  grantor.  Jackson,  ex  dem.  Rus- 
sdl,  V.  Croy,  12  J*  R.  427. 

13L  Where  an  illiterate  ])eraon  b  induced 
to  execute  a  deed,  by  a  inisrepresentauou  of 
its  nature  and  contents,  the  deed  is  void.  Jack- 
son, ex  derti.  Tracy,  v.  Hayner,  12  J.  R.  4G9. 

132.  A  mere  failure  of  consideration  is  no 
defence  at  law,  against  a  deed  or  specialty. 
Parlcer  v.  Parmele,  20  J.  R.  130. 

I'i3.  A  possession  adverse  to  the  grantor,  at 
the  time  of^executiiig  tlie  deed,  rendera  the  con- 
veyance void.  Jackson,  ex  dem.  Jones,  v. 
Brinckerhoff,  3  J.  C.  101.  Jackson,  ex  dem. 
Dunbar,  v.  Todd,  2  C.  R.  183.  Jackson,  ex  dem. 
Lathrop,  V. Demont,  9  J.  R.  55.  5.  P.  fyiUiams 
V.  Jackson,  ex  dem.  7\bbits,  in  error,  5  J.  R.  489. 
Jackson,  ex  dem.  Bryant,  v.  Kdchum,  8  J.  R.  479. 
Jackson,  ex  dem.  Benson,r.Matsdorf,  1 1  J.  R.  91. 

134.  But  the  title  of  the  grantor  is  not  there- 
by extingt  i ished,  or  d e vested.  Jcu:kson,  ex  d em. 
Jones,  V.  BrinckerJwff,  3  J.  C.  101.  S.  P.  Jackson, 
ex  dem.  Youngs,  v.  Vredenburgh,  1  J.  R.  159. 
5.  P.  fflUiams  v.  Jackson,  ex  dem.  Tibbits,  ia 
error,  5  J.  R.  489. 

135.  And,  it  stems,  that  want  of  notice  in  the  t 
parties  of  the  adverse  possession,  will  not  ren- 
der the  deed  operative,  (although  it  may  be 
material  under  a  prosecution  for  filing  a  pre- 
tended titlej  Jackson,  ex  dem.  LcUhrop,  v.  i>e- 
mont,  9  J.  R.  55. 

13G.  If  a  tenant  in  possession  of  land,  claim- 
ing to  hold  adversely,  afler  issue  joined  in  an 
action  of  ejectment,  receive  a  deed,  or  release 
of  the  premises,  from  on?  of  the  lessora ;  yet, 
admitting  the  sale  to  be  an  act  of  maintenance, 
(a  point  not  decided,)  it  is  effectual,  as  lietween 
the  parties  to  it,  and  a  bar  to  the  lessor  who 
executed  it.    Ibid.  ■ 

137.  In  order  to  avoid  a  deed,  on  the  ground 
of  an  adverse  possession,  at  the  time  of  its  exe- 
cution,   such    adverse   possession 

must  be  *clearly  made  out,  by  pos-     [  *503  ] 
itive  facts,  and  not  be  lcl\  to  in- 
ference or  conjecture.      H'ickham  v.  Conklin, 
8  J.  R.  220. 

138.  An  entry  and  possession  under  a  title 
derived  from  a  foreign  government,  is  not 
such  an  adverse  possession  as  will  defeat  the 
operation  of  a  subsequent  granL  Jackson,  ex 
dem.  Wintkrop,  v.  Waters,  12  J.  R.  365. 

139.  Where  a  person  purchases  the  posses- 
sion of  an  occufKmt  of  the  land,  without  color 
of  title,  and  after wanls  conveys  the  land  to 
another,  in  fee,  this  is  such  an  adverse  pos- 
session as  will  avoid  a  grant  from  the  true 
proprietor.  Jackson,  ex  dem.  Bristol,  v.  Elston, 
12  J^  R.  452. 

140.  Possession  of  land  by  a  purchaser,  un- 
der a  deed,  for  the  entire  lot,  given  without 
right  in  the  grantor,  is  adverse  to  the  rightful 
owners,  though  tenants  in  common  with  the 
grantor ;  and  a  subsequent  deed  executed  by 
Uiera,  during  such  adverse  possession,  is  inope- 
rative and  void;  and  subsequent  releases  by 
them  to  the  grantor  of  the  defendant,  or  the 
person  under  whom  he  derives  title,  enure  to 
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thebenefit  of  the  defendant  /adbon,  ex-dem. 
Prtston,  V.  Smith,  13  J.  R.  406. 

141.  A  pernon  in  poeseiiiston  of  land,  claim- 
ing title,  may  purchase  in  an  outstanding  title 
to  protect  his  possession.    Ibid. 

142.  A  conveyance  of  laji4,  pending  an  ac- 
tion of  ejectment  for  its  recovery  by  another, 
is  not  void  for  champerty,  unless  the  purchaser 
knew  of  the  pendency  of  the  action,  dawes 
V.  HawleiL  12  J.  R.  484. 

143.  Where  A.  executes  a  power  of  attor- 
ney, in  which  he  recites  his  seisin  in  a  lot  of 
laud,  and  authorizes  his  attorney  to  sell,  which 
power  is  recorded,  and  the  attorney  agrees 
with  B.  to  convey  to  him  in  fee,  this  is  such 
an  adverse  possession  as  will  defeat  the  ope- 
ration of  a  deed  from  any  other  person  claim- 
ing title  to  the  same  land,  thougn  no  deed  has 
been  executed  to  B. ;  for  having  paid  the  con- 
sideration money,  he  is  entided  to  a  deed,  and 
holds  adversely  to  every  one.  Jack3<m,  ex 
dem.  Bound,  v.  FosUr,  12  J.  R.  488. 

144.  A  sheriff's  deed  to  a  purchaser,  under 
an  execution,  describing  the  premises  sold,  as 
**•  all  the  lands  and  tenements  of  the  defendants, 
situate,  lying  and  being  in  the  Hardenbergh 
patent,**  is  void  for  uncertainty.  Jackson,  ex 
dem.  Carman,  v.  RogeveU,  13  J.  R.  97.  See 
Jackson,  ex  dem.  IMngsUm,  v.  Dt  hancu,  13 
J.R,537. 

145.  Wliere  a  deed  is  good  in  part,  and  bad 
in  part,  as  against  the  provisions  of  a  statute, 
it  is  void  in  i(Ao,  and  no  interest  passes  to  the 
grantee  under  the  part  which  is  good.  Hudup 
y.  aarke,  14  J.  R.  458. 

146.  A  pereon  who  has  conveyed  land,  will 
not  be  allowed  to  claim  it  in  opjioattion  to  his 
own  deed,  though  fbe  deed  may  not  amount 
to  an  estoppd.  Jackson,  ex  dem.  Stevens,  v. 
Stevens,  16  J.  R.  110. 

147.  It  is  essential  to  the  validity  of  a  deed, 
that  the  grantee  is  willing  to  accept  it;  and 
though  such  acceptance  will  be  presumed 
from  the  beneficial  nature  of  the  tranaactiou, 
when  the  grant  is  not  absolute,  jet  this  pre- 
sumption is  very  slight,  where  the  grantee  re- 
ceives no  benefit  under  the  tleed,  but  is  sub- 
jected to  a  duty,  as  the  performance  of  a  trust. 
Jackson,  ex  dem.  Pintard,  v.  BodU.  20  J;  R. 
184. 

148.  As  where  P.,  an  insolvent  debtor,  in 
N'euhJersey,  in  1798,  assigned  all  his  property, 

under  the  insolvent  act  of  that 
[  *504  ]    state,  to  C.  *and  D.  in  trust  for  all 

his  creditors,  and  there  was  no 
evidence  that  the  trustees  had  taken  the  oath 
required  of  them  by  the  act,  and  they  had 
done  no  act  whatever  in  execution  of  the  trust 
for  above  twenty  years ;  and  one  of  them  had 
declared,  in  the  presence  of  the  other,  who 
did  not  dissent,  that  be  had  never  qualified, 
nor  acted,  and  never  intended  to  act  as  trus- 
tee; hdd,  that  this  was  sufficient  evidence, 
that  they  never  had  consented  to  become  trus- 
tees, or  had  accepted  the  deed  of  assignment, 
by  which,  therefore,  nothing  passed.    Ibid. 

149.  No  person  but  the  party  to  a  deed,  who 
alleges  the  fraud  to  have  been  practised  upon 
bim,  or  those  claiming  title  under  bkn,  will  be 
allowed  to  impeach  or  avoid  the  deed,  on  the 
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gound  of  such  fraud.  Jaek»(m,  ^  dem. 
ungerford,  v.  Eaton,  20  J.  R.  47a 
1£K^.  Where  a  person  executed  a  covenant, 
in  which  reference  was  made  to  a  schedule 
annexed,  subscribed  by  the  covenantor,  and  it 
appeared,  that  the  schedule  annexed  was  sub- 
scribed Ddano  if  Bvmham,  and  the  agreement 
was  signed  Andrew  Bumham  ;  hdd,  tliat  the  de- 
fendant having  ailmitted,  by  his  covenant,  that 
his  name  was  subscribed  to  the  schedule,  YifA 
estopped  to  deny  that  Ddano  If  Bwrnham  did 
not  include  bis  name,  or  to  allege  a  misnomer, 
in  avoidance  of  his  covenant  SmiUi  v.  Bunh 
ham,  9  J.  R.  306. 

X.  Cancdling  a  deed, 

151.  If  A.  convey  lands  to  R  and  take 
from  B.  a  mortgage  of  the  same,  and,  after- 
wards, A.  and  B.  cancel  and  give  up  tbetr 
respective  deeds,  the  legal  estate  (whether  hj 
the  cancelling  the  property  originally  vested 
was  devested  or  not)  is  in  A.  Jaduon,  ex 
dem.  Simmons,  v.  Chase,  2  J.  R«  84. 

See  further  tit.  Chancert,  XVIII.  Deed, 
A.  B. 


DESCENT. 

1.  A  person  claiming  land  by  descent,  mnaC 
entitle  himself  as  heir  of  the  person  last  ac- 
tually seised  in  fee.  Jadtson,  ex  dem.  Lov- 
rencdfy.  Hilton,  16  J.  R.  9a 

2.  A.,  seised  in  fee  of  land,  devised  it  for 
life,  and  dies,  leavtnsf  B.  his  heir  at  law,  ivbo 
dies  before  the  termmation  of  tbe  life  estate; 
the  heirs  of  B.  are  not,  as  auch,  entitled  to  the 
land,  after  the  death  of' the  tenant  for  life;  for 
B.  had  not  such  a  seisin  as  to  create  a  new 
stock  of  descent    Ibid. 

3.  Where  A.  »  seised  of  a  reversion  expect- 
ant on  the  determination  of  a  life  estate  of  a 
tenant  by  the  curtesy,  as  son  and  heir  of  B^ 
the  wife  of  the  tenant  by  the  curtesyt  and 
in  whom  was  the  fee  of  the  land,  it  dees  not 
become  a  new  st^es'or  stock  of  descent,  but  i 
person  claiming  the  reverraon  must  deduce  bis 
tide  immediateiv  from  B.,  the  per* 

son  *who  was  last  actually  seised    [  *505  ] 
in  fee  of  the  land.   Bates  v.  Shrae-^ 
der,  13  J.  R.  260. 

4.  Therefore,  the  eldest  son  of  the  elde^ 
uncle  of  A.  will  not  inherit;  but  the  brothers 
and  sisters  of  B.,  and  their  representatives,  are 
the  next  of  kin,  according  to  the  provision  of 
the  statute  of  descents.    Ibid. 

5.  Descent  is  suspoided  during  the  continu- 
ance of  an  estate  in  dower,  or  by  the  curtesy, 
and  the  heir  is  not  seised,  so  ea  to  fbrhi  a  new 
stock  of  descent,  or  to  eanstitufe  a  possts»s 
fratris.  Jackson^  ex  dem*  Gomez,  v.  Hendridt, 
3J.C.  214 

6b  And  the  inheritance  relatea  back  to  tbe 
person  last  seised  in  fee,  and  if  auch  person 
died  before  the  passing  of  the  statute  of  de- 
scents, the  hehf  at  common  law  inherits.  Ibil 

7.  If  the  next  heir  of  the  person  last  seised 
be  an  alien,  the  landa  do  not  escheat,  but  go  to 
some  remoter  heir,  wiio  m  capable  of  taking 
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by  descent  Jackson,  ex  dem.  Elmendorf,  r. 
Jarhon,  7  J.  R,  214. 

8.  Where  A.  died  seised  of  lands,  leaving 
^     B.  and  C,  children  of  a  deceased  sister,  and 

D.,  the  son  of  a  deceased  brother,  his  heirs  at 
law ;  hddy  that  by  the  5th  canon  of  the  Sd 
sc'ciion  of  the  act  regulating  descents,  B.,  C. 
and  I),  must  take  oer  stipes,  and  not  per  capittL 
Jackson,  ex  dem.  Roosevelt,  v.  Thurman,  6  J.  R. 

9.  A.,  a  soldier,  (entitled  to  mihtary  bounty 
land,  under  the  resolutions  of  the  legislature,) 
was  killed  in  1778 ;  B.,  his  brother,  was  his 
beir  at  law,  and  died  about  the  close  of  the 
war,  leaving  C,  his  eldest  son,  and  other  chil- 
dren. In  1807,  a  patent  for  a  lot  of  land  was 
issued  to  A.,  the  deceased  soldier;  and  in 
I^,  C.  conveyed  all  his  right  in  the  land  to 
D.  In  an  actioo  of  ejectment,  brought  by  the 
licire  of  B,  held,  that  by  the  act,  (Sesa.  36.  c. 
30.  8. 1.)  the  title  to  the  lot  was  in  A.,  at  the 
^t  of  his  death,  vrltbout  regard  to  the  time 
^him  the  patent  issued ;  that  as,  by  the  severdh 
action  of  the  act,  the  rules  of  descent  estab- 
MiPd  by  the  act  of  1786,  (Scss.  9.  c  12.)  ap- 
plied retrosjKJctivcly  to  the  cases  within  the 
firet  section  of  the  former  act,  the  children  of 
B.,  if  he  had  died  before  A.,  would,  by  the 
fifth  canoD  of  descents,  have  inherited  the 
iaud,  08  tenants  in  common ;  and  if  B.,  sur- 
viving A.,  had  died  seised  of  the  premises,  all 
his  children  would  have  inberitea,  under  the 
fj'gt  canon  of  descents;  and  that  B.,  though 
never  actually  in  possession,  was  to  be  deem- 
ed as  having  died  seised,  (a  se'isin,  in  fact,  not 
^inw  required  in  regard  to  wild  lands,)  and 
thus  became  a  new  stock  of  descent,  so  that 
the  conveyance  of  C,  (who,  if  A.  was  to  be 
Heoined  tbe  person  last  seised,  would  have 
^fn  his  heir  at  common  law,)  could  operate 
only  on  the  right  he  had  as  one  of  the  co-heirs 
of  B.  Jackson,  ex  dem.  Austin,  v.  Howe,  14 
J.R.405. 

10.  By  the  statute  of  descents,  (Sess.  9.  c. 
1^]  incorporeal  hereditaments  descend  to  all 
tlie  children,  &c.  of  the  intestate,  in  the  same 
niviner  as  lands  and  tenements,  and  not,  ac- 
cording to  the  rule  of  the  common  law,  as  to 
(oprwceners,  to  the  eldest  alone,  on  making  al- 
lowance to  the  other  coparceners,  out  of  the 
inheriianoe  descended ;  or,  if  there  were 
notiiing  out  of  which  the  allowance  could  be 
made  to  all  the  coparceners,  to  be  enjoyed  by 
them  ahemately.  Leymanv.  Med,  16  J.  R.  30. 

See  further,  id.  Cbancert,  XIX.  DesetnL 


I  •SOS  1  •DEVISE. 

I.  Hmo  to  he  construed ;  (a)  What  is  a  devise  of 
real  estate  m  a  loill ;  (b)  ConstntrHon  of  a 
devise  as  to  the  land  devised ;  {e)^sto{he 
gv'^niitif  of  estate  devised;  [d)  ^s  to  the  de- 
ty^nation  of  the  person  of  the  devisee ;  (e) 
Estate  to  mmm^nre  in  fiituro ;  (f)  Condition 
nnl conditional  limitation ;  (g)  BeciUd  m a 
dtvise. 


II.  Exectdory  devise;  (a)  When  a  devise  is 
good  as  cm  executory  devise,  or  void  as  ere- 
ating  cm  estate  tail ;  (b)  Devise  over  after  a 
failure  of  issue ;  (c)  When  a  limitation  is 
void  for  repugnancy;  (d)  Contingency  on 
which  the  devise  over  is  to  take  effect ;  (e) /n- 
terest  of  thdt§tvisee  of  the  particular  estate. 

I.  How  to  he  construed;  (a)  fFhai  is  a  devise 
of  real  estate  in  a  will ;  (b)  Construction  of 
a  devise  as  to  the  land  devised;  (c)  JJs  to  the 
quantity  of  estate  devised ;  (d)  ^s  to  the  de^ 
signation  qf  the  person  of  the  devisee ;  (e) 
Estate  to  commence  in  future ;  (f)  Condition, 
and  conditional  limitation;  (g)  tlecital  in  a 
devise* 

(a)  What  is  a  devise  of  real  estate  in  a  toUl, 

1.  A.,  by  his  last  will  and  testament,  direct- 
ed his  executors  to  |my  bis  debts,  and  to  pay 
22  pounds  to  his  wife,  &c.,  and  gave  legacies 
to  his  several  children,  by  name,  and  ordered 
his  executors  to  have  his  real  and  personal 
estate  appraised;  and,  if  the  value  of  the 
estate  amounted  to  more  than  the  suras  lie  - 
queathed,  the  surplus  was  to  be  divided  among 
the  legatees,  in  proportion  to  what  was  given 
to  them ;  and  if  to  less,  then  a  deduction 
waste  be  made,  in  like  proportion;  provided 
that  his  debts  and  funeral  cliarges  sliould  be 
first  paid :  and  he  declared  that  it  was  to  he 
understood  that  each  of  the  heirs  and  legatees 
named,  were  to  receive  their  several  sums  out  of 
his  estate  in  lands,  and  goods  and  chattds, 
iokich  he  left  at  his  decease  .*  and  he  appointed 
two  of  his  sons  and  legatees  his  executors; 
held,  that  there  was  no  devise  of  the  real 
estate ;  that  the  executors  at  most  had  a  power 
to  sell  the  lands ;  and  if  so,  the  estate,  in  the 
mean  time,  and  until  it  was  sold,  descended 
to  the  heirs  at  law.  Jackson,  ex  dem.  Hall,  v 
Burr,  9  J.  R.  104. 

2.  A.  devised  to  his  wife  his  fann,  orchards, 
&C.,  during  her  widowhood ;  to  four  of  hi8 
sons  400  acres  of  land,  &c. ;  to  his  five  daugh- 
ters 60  acres  of  land  each ;  to  S.  and  J.,  two 
of  his  sons,  and  their  heirs,  after  the  death  or 
marriage  of  his  wife,  his  dwelling-house,  or- 
chards, &C.,  and  all  his  lands,  except  what  he 
had  before  given  to  his  sons  and  daughters ; 
and  then  devised  as  follows :  /  give  and  be- 
qvecdh  to  Catharine  and  Sarah,  tadi,  the  sum  of 
twelve  pounds  out  of  my  personal  estate,  and  tht 
revMinder  to  be  equally  divided  among  my  eleven 
children ;  and  tf  any  one  or  more  happens  to 
die  without  heirs,  then  his  or  their  parts  or  shartB 
shall  he  equally  divided  among  the  rest  qf  the 
children;  held, thai  the  devise  over  extended 
as  well  to  the  real,  as  the  personal  estate. 
Jackson,  ex  dem.  Stoats,  v.  Staats,  11  J.  R.  337. 

*3.  A  devise  of  land,  held  by  the 
devisor  adversely,  is  void ;  but  it    [  *G07  ] 
descends  to  his  heir.     Smith,  ex 
dem.  Roosevdt,  r.  Van  Dunen,  15  J.  R.  343. 

(b)  ConsttucHon  of  a  devise  eu  to  (he  land  devised, 

4.  A.,,  being  seised  of  a  house,  with  stables^ 
yaidfl,  gardensy  &c.  atKl  18  acres  of  land  ad* 
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ioining,  by  his  will  devised  to  his  wife  as  fol- 
lows :  and  also^  that  large  and  convenient  dwell- 
ing-house, together  with  aU  the  appurtenances 
and  privileges  thereunto  belonging,  and  the  same 
which  is  now  improved  by  me  as  a  hoarding- 
hofuse ;  held^  tlmt  not  only  the  Imrn,  stables,  and 
out-houses,  but  the  land,  co^Bsting  of  orchard, 

Casture,  plough,  and  wood  land,  all  of  which 
ad  been  used  by  the  testator  as  iippurtenant  to 
his  boarding-house,  and  conducive  to  his  sup- 
port, passed  by  the  will ;  especially  when  fi-orn 
the  oilier  jmrts  of  the  devise,  such  was  the  evi- 
dent intention  of  the  testator.  Jackson,  ex  deni. 
JThiie,  v.  ffhUe,  8  J,  R.  59. 

5.  If  a  testator  devise  a  certain  number  of 
acres  out  of  a  larger  tract,  describing  thenfi  by 
courses  and  distances,  and  if,  by  pursuing  the 
boundaries  mentioned  in  the  will,  the  }and 
would  be  deficient  in  quantity,  the  boundary 
may  be  enlarged  so  as  to  give  the  devisee  his 
full  number  of  acres.  Jackson,  ex  dem.  Zim- 
merman, V.  Zimmerman,  2  C.  R.  146. 

6.  6.  devised  to  his  wife  during  her  widow- 
hood, the  farm  which  I  now  occupy,  and  after 
the  re-marriage  or  death  of  his  wife,  to  S.  and 
his  heirs ;  held,  that  extrioslc  or  parol  evidence 
to  show  that  the  testator  intended  to  devise  the 
whole  of  his  real  estate  at  IV^  and  which  in- 
cluded a  farm  of  90  acres  in  the  tenura  of  B., 
under  a  lease  from  the  testator  for  seven  years, 
and  that  he  gave  such  instructions  to  the  at- 
torney who  drew  the  will,  was  inadmissible, 
there  being  no  latent  ambiguity  in  the  will,  but 
a  mistake.  Jackson^  ex  dem.  Van  Vechlen,  ▼. 
Sm,  11  J.  R.  201. 

7.  And  that  the  words  wkieh  I  now  occupy, 
could  not  be  considered  as  an  additional  de- 
scription to  what  was  before  sufficiently  de- 
scribed, and  which  therefore  might  be  rejected 
as  surplusage,  for  without  those  words,  there 
would  be  no  designation  or  certainty  of  the 
thing  described,    ibid. 

8.  A.  being  entitled,  as  a  representative  of  B., 
to  a  lot  of  military  bounty  land,  the  patent  for 
which  had  not  been  issued,  made  his  will,  and 
after  devising  his  estate,  to  his  wife  and  two 
daughters,  devised  as  follows:  *^As  there  is  some 
expectation  of  something  coming  to  me  of  my 
brother  B's  estate,  which  is  irot  comprehend- 
ed in  the  above,  I  give  it  unto  my  brother  C.  for- 
ever;" held,  that  the  latter  devise  ap[Hied  to 
the  interest  of  A.  in  expectancy  in  the  military 
bounty  land,  and  was  not  included  in  the  devise 
to  the  wife  and  daughters.  Jackson,  ex  dem. 
Jderritt,  v.  ffUmm,  12  J.  R.  318. 

9.  V.  devised  to  M*.  one  hundred  acres  of 
land  in  a  certain  patent,  where  she  pleased  to 
take  the  same,  and  to  her  heirs  and  assigns  for- 
ever ;  hM,  that  no  title  to  any  particular  part  of 
the  patent  vested  in  M.,  and  she  not  having  made 
an  election  in  her  life  time,  the  right  of  elec- 
tion was  gone,  and  could  not  be  ex- 

[  *508  ]    ercised  by  her  heirs ;  especially  *af* 
ter  a  lapse  of  forty  y^ars  from  the 
death  of  the  testator.    Jackson,  ex  dem.  Vedk- 
enburgh,  v.  Van  Bvren,  13  J.  R.  535. 

10.  M.  devised  to  bis  son  the  farm  on  which 
he  then  lived,  being  in,  fyc,  containing^  Sfc. ;  hell, 
fliat  a  lot  of  land  of  about  IG  acres,  with  a 
dweUing  thereon  not  adjoining  the  &riu^  and 
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which  had  been  let  for  several  years,  as  a 
separate  and  distinct  lot,  did  not  pass  by  the 
devise.  Jackson,  ex  dem.  Harder,  v.  Moyer,  13 
J.  R.  631. 

11.  Trust  estates,  under  which  is  included 
the  interest  of  a  mortgagee,  who  until  foreclo- 
sure is  a  trustee  for  the  moitgagor,  will  pass 
under  the.general  words  of  a  will,  Mo^cdlihe 
real  and  personal  estate  of  the  testator,  unless  it 
can  be  collected  from  the  expressions  in  the 
will,  or  the  puri^ses  and  objects  of  the  testa- 
tor, that  his  intention  was  otberwiae.  Jacksm, 
ex  dem.  Livingston,  v.  De  Lancy,  13 1.  Rt  537. 

12. ,  Where  one  of  the  patentees  of  a  tract  of 
land,  devised  his  undivided  interest  in  the  pa- 
tent to  his  two  sons,  and  devieed  to  all  his 
children  a  right  of  common  in  his  undivided 
lands  in  the  patent,  the  latter  devise  is  not  in- 
consistent with  the  former,  but  vatid ;  and  up- 
on a  partition  of  the  patent  between  the  repre- 
sentatives of  the  original  patentees,  the  right  of 
common  will  be  resuicted  to  the  iuteresiof  the 
devisor.    Leyman  v.  Abed,  16  J.  R.  30. 

(c)  JistoQit  quantity  of  estate  devised. 

13.  Where  a  devise  contains  no  words  of 
limitation  or  perpetuity,  the  devisee  can  take 
only  an  estate  for  life.  '  Jackson,  ex  dem.  fl'ells, 
V.  ffells,  9  J.  R.  222.  (See  S.  C.  post,  pi.  34.) 
&  P.  Jackson^  ex  dem.  fATewkirkf  v.  Embler,  li 
J.  R.  198. 

14.  The  word  estate  ptoses  a  fee.  Jadcsony 
ex  dem.  Decker,  v.  Merrill,  6  J.  R.  185.  &  P. 
Jackson,  ex  dem.  JAvingstan^  v.  De  Lancy,  13 
J.  IL  537. 

15.  A  devise  of  all  one's  rigM  carries  a  fee 
simple  to  the  devisee.  A'ewkxrk  v.^etckert, 
2  C.  R.  345. 

16.  Where  lands  are  devised  in  fec^  with  a 
limitation  over,  to  which  no  words  of  inhc^ 
itance  are  annexed,  the  ulterior  devise  will, 
notwithstanding,  be  in  fee.  Jackson,  ex  dem. 
Stoats,  V.  Staats,  11  J.  R.  337. 

17.  W.  devised  to  his  wife  the  use  of  all  bis 
real  and  personal  estate,  to  use  and  dispose  of 
at  her  pleasure,  and  after  her  death  he  gave 
one  third  to  his  daughter  S.  in  fee, and  tlie  oUier 
two  thirds  to  be  disposed  of  at  tlie  pleasure  of 
his  wife,  after  the  death  of  his  grandson  T.: 
by  these  words  the  fee  simple  in  the  two  ih'inia 
passed  to  the  wife.  Jadcrnm^  ex  dem.  Bush,  v. 
Coleman,  2  J.  R.  391. 

18.  No  technical  words  are  necessary  to 
devise  a  fee ;  and  where  a  man  devised  to  bis 
wife  all  his  estate  real  and  personal,  that  be 
might  be  in  i)ossession  of  at  Iiis  decease^  to  he 
at  her  absolute  disposal ;  held,  that  the  wife  took 
an  estate  in  fee,  not  by  implication,  hut  by 
force  of  the  words,  all  my  estate  to  be  at  hear 
alwolute  disposal.  Jackson,  ex  dem.  Herrick,  v. 
Babcock^  12.  J.  R.  389.     [See/urUier  Will,  V.] 

19.  VVhere  there  is  a  devise  for  life,  in  ex- 
press terms,  a  power  of  disposal  annexed  does 
not  enlarge  it  into  a  fee ;  but  where  such  (low- 
er ia  annexed  to  a  general  devise,  without 
any  speciftcation  of  the  quantity 

*of  interest,  the  dcvis#?e  takes  a    ['SOD] 

fe|;«    Jackson,  ex  ^em*  Livingston, 

V.  JRolnns,  16  J.  R.  537.    S.  C.  15  J.  R.  1©. 


509 


DEVISE. 


509 


20.  A  testator  devised  as  follows :  "  I  do  give 
and  bequeath  to  my  son  A.  the  one  equal  half 
of  my  land,  beginning,  &o.,  ofler  he  has  ar- 
rived at  full  age ;  until  that  tiaie  it  shall  belong 
to  my  wife,  to  make  use  of  as  she  thiuks  prop- 
er." The  testator,  in  like  manner,  devised 
oilier  parts  of  his  lands,  &c.,  to  his  sons,  with- 
out words  of  inheritance,  or  the  word  estaiey 
and  gave  one  third  of  his  persoTud  estate  to  his 
wife,  and  the  remaining  two  thirds  to  his 
daughters ;  hM,  that  A.  and  the  other  dtviaua 
of  the  lands  took  only  estates  for  lift,  Ferris 
V.  Sniih,  17  J.  R.  221. 

21.  The  words  »•  mif  property,^  where  there 
are  no  other  words  to  explain,  or  control  them, 
are  sufficient  to  pass  aS  iht  rtal  and  personal 
titak  of  the  testator.  JacksoUf  ex  dem.  Pear- 
ion,  V.  Hovsd,  17  J.  R.  281. 

22.  If  land  be  devised  to  another,  with  di- 
rectioDs  to  him  to  pay  a  gross  sum  out  of  it, 
the  devisee  takes  an  estate  in  fee  without 
any  other  words,  though  the  sum  to  be  paid 
does  not  amount  to  a  year's  rent  of  the  land, 
and  though  the  payment  may  be  postponed. 
Jacksonj  ex  dem.  Decker,  v.  MerriU,  6  J.  K.  185. 

23.  A  contingent  charge  on  the  estate  de- 
vised will  not  carry  a  fee.  Jackson,  ex  dem. 
Harris,  v.  Harris,  8  J.  R.  141. 

24.  A.  devised  as  follows:  ** As  touching 
Rich  worldly  estate  wherewith  it  has  pleased 
God  to  bless  me,  I  give,  devise,  and  disjiose  of 
the  same  in  the  fbUowing  rqannerand  form :" 
be  then  enumerates  certain  specific  legacies^ 
and  devises  to  his  son,  "  all  this  certain  lot  of^ 
land  which  I  now  possess,  with  the  farming 
utensils,  &c.,**  and  adds,  *'all  these  legacies 
before  mentiooed,  to  be  paid  on  the  1st  of 
May,  1805,  and  to  foe  raisea  and  levied  out  of 
my  estate,"  and  then  appointed  his  son  H., 
and  another  person,  his  executors:  H.  takes 
only  an  estate  for  life,  for  the  charge  being  on 
the  testator's  estate  generally,  it  is  contingent 
as  to  the  real  estate,  that  is,  tlie  personalty  must 
be  exhausted  before  the  real  estate  can  be  re- 
sorted to.    Ibid. 

25.  Where  the  charge  is  on  the  estate,  and 
there  are  no  words  of  limitation,  the  devisee 
takes  an  estate  for  life  only ;  but  where  the 
charge  is  on  <^  person  of  the  devisee,  in  re- 
spect to  the  estate  in  his  hands,  he  takes  a  fee, 
by  implication.  Jackson,  ex  dem.  Townstnd, 
V.  BuU,  10  J.  R.  148.  S.  P.  Jackson,  ex  dem. 
/^gie»,  v.  MaHin,  18  J.  R.  31. 

26.  But  where  there  is  a  general  charge  on 
the  whole  estate,  -a  devise  of  a  particular  part 
will  not  raise  a  &e  by  implication.    Ibid. 

27.  Where  a  testator  devised  to  his  son  a 
farm,  &C.,  (without  words  of  inheritance,  or 
expressing  Uie  quantity  of  the  estate,)  the  son 
coiiiplvinjB^  with  the  direction  of  the  testator  to 
furnbb  his  mother  with  fire  wood  and  grain 
of  all  sorts,  for  her  comfortable  support;  and 
in  case  she  should  not  choose  to  live  in  the 
dwelling-house,  (included  in  the  farm  devis- 
ed,] in  the  event  of  the  son's  marriage,  that 
then  he  should  build  a  house  for  her,  on  an- 
other part  of  the  testator's  land ;  hdd,  that  this 
^ivas  a  charge  on  the  person  of  the  devisee,  in 
respect  to  the  estate  devised,  and  that  he, 
therefore,  took  an  estate  in  toe,  by  implica- 
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tion.     Jackson,  ex  dem.  Ruggles,  y.  Martm, 
18  J  R  31 

♦28.  H.,  in  1784,  devised  his  [  •510  ] 
estate  to  M.,  and  to  the  heirs  of 
her  body  lawfully  begotten,  and  for  default  of 
such  heirs,  to  fttend  the  heirs  of  his  body, 
&c. ;  hdd,  that  me  estate  tail  so  devised  to  M., 
was,  by  the  act  of  the  12th  of  July,  1782,  (Sess. 
6.  c.  2.)  for  abolishing  entails,  and  which  operat- 
ed prospectively,  converted  into  a  fee  simple, 
and  M.  being  illegitimate,  and  dying  virithout 
issue,  the  estate  escheated.  Jackson,  ex  dem. 
Hicks,  V.  Van  Zandt,  12  J.  R.  169. 

29.  A.  devised  a  farm  to  his  sons,  J.  and  £., 
equally  to  be  divided  between  them,  and  for 
them  to  pay  legacies  to  his  daughters  of  20 
pounds  each,  and  then  added,  **  to  be  paid  by 
my  executors  out  of  my  money  and  movables; 
the  debts  to  he  paid  out  of  the  estate  that  I 
shall  die  seised  of;"  held,  there  being  no  apt 
words  of  limitation,  that  the  devisees  took  aa 
estate  for  life ;  and  the  charge,  as  to  the  pay- 
ment of  the  debts,  being  upon  the  land,  and  not 
on  the  persons  of  the  devisees,  no  estate  in 
fee  could  arise  by  implication.  Jackson^  ex 
dem.  Toumsend,  v.  Bull,  10  J.R.  148. 

[d)  t^  lo  Ike  designation  of  (he  person  of  tfte 

devisee. 

dO^Where  there  is  a  devise  to  the  ckUdren 
of  the  testator,  some  of  whom  die  before  the 
devise  takes  effect,  the  whole  will  go  to  the 
survivor  or  survivors,  and  the  children  oftho^e 
who  died  can  take  nothing  under  the  devise. 
Jackson,  ex  dem.  Slaats,  v.  Stoats,  11  J.  R. 
337.  Sec  Jackson,  ex  dem.  Decker,  v.  MerriU, 
6  J.R.  185. 

(e)  Estate  to  commence  in  futuro. 

31.  Where  the  whole  property  is  devised, 
with  a  particular  exception  out  of  it,  it  op- 
erates by  way  of  exception  out  of  the  abso- 
lute property ;  and  where  an  absolute  property 
is  given,  and  a  particular  interest  is  given  in 
the  mean  time,  as  until  the  devisee  shall  come 
of  age,  this  docs  not  operate  vs  a  condition 
precedent,  but  as  a  description  of  the  time 
when  the  remainderman  is  to  take  possession. 
Jackson,  ex  dem.  Beachj  v.  Dwiand,  2  J.  C. 
314. 

32.  P.  devises  lands  to  his  daughter  C, 
"  during  the  term  of  her  life,  and  immediately 
after  her  death,  unto  and  among  all  and  every 
such  child  and  children  as  the  said  C.  shall 
have,  lawfully  begotten  at  the  time  of  her 
death,  in  fee  simple,  equally  to  be  divided  be- 
tween them,  share  and  share  alike :"  by  thia 
devise,  all  the  children  of  C.  living  at  the  time 
of  the  death  of  the  devisor,  take  a  vested  re- 
mainder in  fee,  and  if  C.  has  any  children  af- 
terward born,  the  estate  opens  for  their  benefit, 
and  the  remainder  vests  in  them  and  their 
heirs  in  common  with  the  children  living  at 
the  devisor's  death.  Doe,  ex  dem.  Bartus^  y. 
Provoost,  4  J.  R.  61. 

33.  The  testator  devises  as  follows :  <*  I  give 
to  each  of  my  three  daughters  35  pounds 
which  I  require  my  three  sons  to  pay  out  of 
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my  fast  estate,  when  it  shall  fall  into  their 
hands:  the  fii-st  of  all,  I  leave  my  loving  wife 
the  sole  possession  of  all  my  estate,  my  lands, 
and  goods,  and  chattels,  which  she  shall  enjoy 
as  lonff  as  she  shall  continue  my  widow:  aAer 
it  shall  fall  to  my  children,  ^^iH  ^nd  require 
that  my  three  sons  pay  eacn  of  their  sisters 
35  pounds  apiece,  as  they  shall  come  of  age : 

and  if  any  of  my  children  die  be- 
[  •Sll  ]     fore  they  ^shall  come  of  age,  their 

part  shall  be  equally  divided  among 
the  rest :"  the  widow  takes  an  estate,  durante 
viduitate^  with  remainder  in  fee  to  the  three 
sons,  and  in  case  of  the  deatli  of  any  of  the 
children  under  age,  the  surviving  children 
take  as  executory  devisees ;  and  the  word 
children  is  here  intended  to  apply  as  w^ell  to 
the  daughters  as  to  the  sons.  Jackson,  ex  dem. 
Deckery  v.  McrriU,  6  J.  R.  185. 

34.  A.  devised  as  follows:  "I  give  and  be- 
queath unto  my  eldest  son  Daniel^  all  that 
part  of  the  lot  of  land  that  I  now  live  on, 
northward,"  &c.,  and  after  devises  and  lega- 
cies to  other  sons  and  his  daughters,  devised  to 
his  third  son,  as  follows:  **  I  give  and  bequeath 
unto  my  third  son  Jeremiah^  and  to  his  heirs 
and  assigns  forever,  all  the  rest  of  my  estate, 
both  movable  and  immovable,  of  every  kind 
not  disposed  of,  &&,  he  paying  all  my  just 
debts,  and  the  said  legacies,  &c. ;  and  i^  he 
should  refuse  or  neglect  to  pay  all  ni%  just 
debts,  &C.,  then  my  will  is,  that  my  execu- 
tors sell  so  much  of  that  part  of  my  estate 
given  to  him  as  shall  pay,  &c.'*  Heldj 
that  DcaM  took  only  a  life  estate  in  the 
lot  devised  to  him ;  and  that  Jeremiah,  under 
the  devise  to  him  of  the  residue  of  the  testa- 
tor's estate,  took  the  remainder  in  fee,  afler  the 
determination  of  such  life  estate.  Jcukson,  ex 
dem.  Wdis,  v.  WeUsy  9  J.  R.  222. 

(f)  Condition^  and  conditional  limUation, 

35.  A  man  devises  land  to  his  children,  in 
ease  they  coniinue  to  inhabit  the  tovm  of  H,; 
these  words,  whether  a  condition  subsequent 
or  precedent,  or  a  limitation,  are  void,  as  being 
repugnant  to  the  estate  devised,  unreasonable 
or  uncertain,  or  ss  nugatory,  the  heirs  them- 
selves being  to  take  advantage  of  it,  there  be- 
ing no  limitation  or  devise  o^'er  by  the  will. 
J^ewherk  v.  Mwktrk,  2  C.  R.  345. 

36.  And  a  residuary  clause,  devising  the  tes- 
tator's whole  real  estate,  except  tohal  he  had  before 
disposed  of  is  not  a  devise  over.    Ibid. 

(g)  Recital  in  a  devise, 

37.  A  recital  in  a  devise,  that  the  devisor 
had  conveyed  lands  to  a  particular  person, 
must  be  intended  of  a  conveyance  in  fee. 
Denn,  ex  dem.  Coldtn.  v.  Cornell,  3  J.  C. 
174. 

Further,  as  to  remainders,  aee  Remainder. 
And  as  to  executory  devises,  see  post^  11. 
And  see  Will. 

11-  Executory  devise;  (a)  When   a   devise  is 
goodj  at  an  executory  devise,  or  void,  as  ere- 


atingan  estate  taU;  (b)  Devise  over  aJlerafaH- 
wre  of  issue ;  (c)  Jfhen  a  limitation  is  vmdfor 
repugnancy;  (d)  Contingency  on  uMch  the 
devise  over  is  to  take  effect ;  (e)  Interest  of  the 
devisee  of  the  particular  eiteie. 

(a)  When  a  devise  is  good,  as  an  executory  rfe- 
visCf  or  void,  as  creating  an  estate  tail 

88.  C.  devises  his  real  estate  to  his  sons.  A., 
B.,  C.  and  D.,  and  his  ^daughter, 
E.,  in  fee,  and  then  adds  :  further,  [  *513  ] 
7ny  mind  and  unit  is,  that  if  any  of 
my  said  sons,  Jl.,  B,,  C.  and  D.,  or  my  daughter 
M.,  shall  happen  to  die  ufilhout  heirs  male  of  their 
otmi  bodies,  that  then  (he  lands  shall  return  to  the 
survivors,  to  be  equally  divided  between  thtm ; 
these  words  do  not  control  the  previous  devise 
in  fee,  nor  create  an  estate  tail,  but  the  limita- 
tion over  being  to  take  effect  on  the  death  of 
the  devisee  without  issue  male,  is  good,  as  an 
executory  devise.  Fosdick  v.  Cornell,  IJ.  R. 
440. 

39.  A  devise  to  tlie  children  of  the  testator, 
and  if  one  of  them  happen  to  die  without 
heirs,  then  his  share  to  be  divided  among  tlic 
rest  of  the  children,  does  not  create  an  estate 
tail,  but  is  a  good  executory  devise.  Jackson, 
ex  dem.  Stoats,  v.  Staats,  11  J.  R.  337. 

40.  Though  there  is  no  one  to  take  under 
an  executory  devise,  the  estate  does  not  there- 
fore revert  to  the  right  heirs  of  the  testator. 
Ibid. 

41.  Where  there  is  an  exyjress  1  imitation  of 
a  chattel  by  words,  which,  if  applied  to  a  free- 
hold, wotrld  create  an  estate  tail,  the  whole  in- 
terest vests  absolutely  in  the  first  taker,  and  the 
limitation  over  is  too  remote.  Executors  of 
Moffat  V.  Strong,  10  J.  R.  12. 

(b)  Devise  over  afler  a  failure  of  issue. 

42.  A.,  by  his  last  will,  after  giving  speriiic 
parts  of  his  real  and  personal  estate  to  each  of 
his  five  sons,  by '  name,  devised  as  fullonis: 
After  the  above-mentioned  articles  are  taken  out 
of  my  movable  estate,  let  the  remainder  be  valued 
by  indifferent  men,  agreed  upon  for  that  purpose, 
and  then  to  be  divided  as  my  heirs  can  agne 
among  themselves ;  and  if  any  of  my  sons  as 
aforesaid  shotdd  die  without  lawful  issue,  ifte* 
let  his  or  their  part  or  parts  he  equaUy  divided 
among  the  survivors,  urdess  it  should  havptn 
that  he  or  they  so  dying  should  leave  a  wife  be- 
hind, in  which  case  she  shall  take  back  what  she 
brought  with  her,  and  £100  beside,  cmd  only  the 
remainder  shall  be  divided  as  aforesaid;  heU, 
that  if  the  limitation  had  rested  alone  on  the 
dying  unihout  lawful  issue,  it  would  have  fail- 
ed ;  yet,  the  devise  over  being  to  the  siir\'ivors, 
it  would  be  construed  to  mean  children  living 
at  the  death  of  the  party,  and  not  a  general 
failure  of  issue.  Executors  ofMi^ffai  v.  Strong, 
10  J.  R.  12. 

4.*).  The  words  dying  wifftmtt  issue,  do,  in 
the  case  of  a  chattel  as  well  as  a  freehold  es* 
tate,  devised  by  will,  mean  an  indefioite  failare 
of  issue,  and  are  not  to  be  confined  to  issue 
living  at  the  time  of  the  death ;  this  constnic- 
tion,  however,  may  be  controlled   by  other 
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wortis  in  the  will,  [which  show  that  it  was  the 
intention  of  the  testator,  that  the  limitation  was 
to  take  place,  if  at  all,  on  the  death  of  the  de- 
vis^ej  as  a  devise  over  to  a  survivor  or  sur- 
vivors.    Ibid, 

44.  E.  devised  a  farm  to  his  son  Joseph,  his 
lieirs,  &rC.  forever,  and  another  farm  to  his  son 
yickrf^  his  heirs,  &c.  forever,  and  added  :  "  It  is 
my  will  that  if  either  of  my  said  sous  should 
depart  this  hfe,  without  lawful  issue,  his  share 
or  part  shall  go  to  the  survivor;"  and  in  case 
of  both  their  deaths,  without  lawful  issue,  he 
^ivj  the  property  to  his  hrother  and  sister  in 
iln^land,  J.  died  without  lawful  iasue.  Hdd, 
iliat  the  words  did  not  create  an  estate  tail,  es- 
pecially since    the  *  statute   abol- 

[*513]  ishiug  entails,  hut  the  limitation 
over  was  good,  hy  way  of  executo- 
ridrjUe^  to  the  survivor,  on  i^iiure  of  issue 
iivirm'ut  the  death  of  cither  of  the  sons.  Jin- 
dfr^fon  V.  Jackson,  ex  dem.  Eien,  in  error,  16 
J.  R.  3^*2.  (Kent^  Ch.  dissenting,  who  said  tijat 
tiic  ca<?  of  Fosdick  v.  Cornell,  1  J.  R.  440.  was 
(itriiied  on  mistaken  grounds,  and  that  the 
Supreme  Court  were  misled  hy  the  opinion  of 
L'>iJ  Kmyon,  in  Porter  v.  liradley,  3  Term 
R  p.  143.  and  Roe  v.  JtfferyJ  Term  Rep.  589.) 
\A,vl  see  Clark  v.  Baker,  3  Sen.  &  Rawle, 
470.] 

45.  In  a  case,  which  afterwards  arose  on 
tb?saaie  will,  with  the  additional  fact,  that  M., 
tbeo:herson  of  the  testator,  died  on  the  2Gth 
of  My,  1819,  wichout  lawful  issue ;  it  was  de- 
cUed  by  the  Supreme  Court,  that  the  Huiita- 
lion  over  on  the  death  of  the  testator's  son  Jo- 
iph  hfiiug  good,  by  way  of  executory  devise, 
the  estate  vested  in  M.,  the  surviving  son,  and 
the  devise  in  his  favor  having  taken  effect, 
c*jasffd  to  he  executor}',  and  he  oecame  seised 
io/e*  tail  by  necessary  implication  of  law;  with 
a  remainder  expectant  in  favor  of  John  and 
Hmmh,  the  brother  and  sister  of  the  testator ; 
and  by  virtue  of  the  statute  of  the  26th  of 
FfWuary,  I78G,  abolishing  estates  tail,  M.  hc- 
ra!n3  seised  in  fee  simple  absolute  of  the  es- 
taff,  &;c.  first  devised  to  his  brother  Joseph. 
Lixi,  ex   dem.   £den,  v.  Burttss^  20   J.  R, 

41  II.,  by  his  will,  dated  April  5, 1771,  de- 
vij.;;;!  qs  follows:  "Mv  will  and  pie^Lsure  is, 
tint  my  mn  John  should  have  the  farm  which 
I  now  live  u[jon,  &c.,  two  of  the  b«?st  negroes, 
all  my  wearing  apparel,  three  geldings,  &:.c. ; 
^•»t  if  my  said  son  wiajy  happen  to  die  unmar- 
f'iff^ani  without  laiofid  issue,  then  it  is  my  will 
nnJ  pleasure,  that  the  said  estate  shall  descend 
to  the  113X1  heir  of  the  name  of  11.,  and  that  he 
Jiwy  not  «'ll,  exehango  or  dispose  of  any  part 
of  the  said  estate,  without  the  consent,  appro- 
I'ation,  and  concurrence  of  my  executors." 
Tlie  testator  died  in  Aus^ust,  1775,  heaving 
five  sons  and  eight  dauffhtei-s,  and  nephews 
a»d  nieces ;  /tcW,  that  Jofm,  the  devisee,  took 
an  c',l(Ut  tail  hy  implication  ;  and  that  the  dc- 
viso  over,  dc|)ending  upon  an  indefinite  fail- 
"n*  of  i.^u?,  was  not  good  as  an  execxdorif  de- 
^i(<ihi\^  that  the  estate  tail,  being  convcrte<I 
mto  an  pgtate  in/cc  simple,  by  tlie  statute,  (1  N. 
K-  L5|?.)  descended,  on  llie  death  of  John,  the 
leiuim  in  tail,  to  his  heirs  at  law,  uccordipg  to 


the  statute  regulating  descents.    Jackson^  ex 
dem.  Herkimer,  v.  BiUinger,  18  J.  R.  3(i8. 

(c)  IVhen  a  timiioHon  is  void  for  repugnancy. 

47.  Where  the  testator  has  given  the  abso- 
lute ownership  40d  disposal  of  the  property,  a 
limitation  over  repugnant  to  that  ownership 
and  disposal,  is  void.  Jackson,  ex  dem.  Brew^ 
ster,  V.  Bull,  10  J.  R.  19.  (See  jYewkerk  v.  JVeu;- 
kerk,  2  C.  R.  345.) 

48.  The  testator,  afler  devising  to  his  son  M. 
in  fee,  declares :  "  In  case  my  son  M.  should 
die  without  lawful  issue,  the  said  property  he 
died  possessed  of  I  will  to  my  son  Y.,  his  law- 
ful issue,"  ^c. ;  the  limitation  is  repugnant  and 
void.    Ibid. 

49.  And,  whether  it  js  not  void  on  this  other 
ground,  that  it  is  to  take  effect  afler  an  indefi- 
nite failure  of  issue  ?     Qufere.    Ibid, 

50.  A  devise  of  fli/  the  real  andper- 

sonal  estate  of  the  testator,  and  •if  [  *514  ] 
the  devisc'e  should  die  witliout  dis- 
posing of  it,  then  to  D. ;  field,  that  the  limita- 
tion over  to  D.  was  void,  and  as  the  first  devisee 
took  a  fee,  the  limitation  over  was  repugnant 
to  the  power  given  to  him.  Jackson,  ex  dem. 
Livingston,  v.  De  Lancy,  13  J.  R,  537.  iS.  P. 
Jackson,  ex  dem.  Livingston,  v.  Robins,  15  J. 
R.  IbU    .S.  a  in  error,  16  J.  R,  537. 

51.  Such  a  limitation  is  void,  either  as  a  re- 
mainder, or  as  an  executory  devise;  and  the 
same  rules  apply  whether  the  limitation  be  of 
real  or  personal  property.    Jbid. 

(d)  Contingency  on  which  the  devise  ia  to  take 

effect, 

52.  A.  devised  "  all  his  estate,  real  and  per- 
sonal, to  his  six  children,  by  name,  to  be  equal- 
ly divided  between  them,  share  and  share 
alike ;  but  if  any  one  of  them  should  die  be- 
fore aiTiving  at  full  age,  OR  without  lawful 
issue,  that  then  his,  her,  or  their  part,  should 
devolve  uj)on,  aiul  be  equally  divided  among 
the  surviving  children,  and  their  heirs  ana 
assigns  forever."  All  the  children  survived  the 
testator;  four  of  them  afterwards  died  leaving 
issue  ;  and  the  fifth,  after  arriving  at  full  age, 
died  intestate,  and  without  lawful  issue ;  having 
[jrcviousiy  conveyed  his  share  of  the  estate; 
held,  that  the  word  or  was  to  be  consU'ued  as 
and,  so  that  the  devise  over  did  not  take  efiect; 
and  the  sur/iving  child  was  not  entitled  to  the 
share  of  the  one  dying  without  lawful  issue. 
Jackson,  ex  dem.  Burhms,  v.  Blanshan,  6  J.  R. 
54.    S.  C.  contra,  3  J.  R.  202. 

(e)  Interest  of  the  devisee  of  the  particular  estate, 

53.  Every  executory  devise  is  an  unaliena- 
ble interest,  which  the  devisee  cannot  defeat 
by  a  common  recovery,  or  any  other  mode  of 
conveyance,  and  the  devisee  has  only  a  use  and 
not  an  absolute  iiiterest  m  the  property  devised, 
whether  that  j»ro[>erty  be  real  or  chattel.  Ex- 
ecutors of  Moffatt  V.  Strong,  10  J.  R.  12.  Jack- 
son, ex  dem.  Brewster,  v.  Bull,  10  J.  R.  19.  S. 
P.  Jackson,  ex  dem.  Livingstony  v.  Hobins,  16 
J.  R.  537. 
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54.  So,  where  the  testator  directed  his  per- 
sonal property  to  be  divided  among  his  heira, 
with  a  devise  over  in  case  either  of  the  heirs 
died  without  lawful  issue  to  the  survivors ;  and, 
in  1809,  the  executors  divided  the  personal 
property  among  the  heirs,  pursuant  to  the  will ; 
and  delivered  to  John,  one  of*  (Ike  heirs  and  de- 
visees, a  sealed  note  for  250  dollars,  executed  by 
B.  to  the  testator,  in  his  lifetime,  of  which  note 
John  continued  in  possession  until  1811,  when 
he  assigned  it  to  G.,  and  a  few  days  after  died, 
unmarried,  and  without  lawful  issue.  His  sur- 
viving brothers  took  the  note  in  question,  with 
other  articles,  out  of  a  trunk  belonging  to 
John ;  claiming  them  by  virtue  of  the  devise 
over  in  their  father's  will ;  G.,  who  also  claimed 
the  note  by  virtue  of  the  assignment  from  Johuy 
afterwards,  and  after  a  suh  had  been  brought 
on  it  against  B.,  b^  the  executors  of  A.,  exe- 
cuted a  release  of  it  to  B. ;  heU  that  the  in- 
terest given  under  the  will^  was  unalienable, 
and  could  not  be  defeated  by  the  devisee,  who 
had  only  a  use,  and  not  an  absolute  property 
in  the  thinff  so  devised;  that  the  note,  in 
this  case,  not  having  been  col- 
[  ^615  ]  lected,  or  converted  into  •money 
ui  the  lifetime  of  John,hut  remain- 
ing in  his  possession,  passed  to  the  survivors 
like  any  specific  movable  of  which  he  died 
possessed ;  that  G.  took  the  assignment,  sub- 
ject to  all  the  rights  under  the  will ;  and  that 
the  release  was  m  fraud  of  the  persons  entitled 
in  remainder,  and  void,  and  was  taken  by  B. 
at  his  peril,  both  the  aasiffnmeht  and  release 
being  made  in  violation  ofa  vested  right.  Ex- 
eeuian  of  MoffcM  v.  Strongs  10  J.E.  12. 

Su  ante,  I.  35, 36. 

Su  fttrUier^  tit.  Chancert,  XX.  Deoist. 


DISSEISIN. 

1.  Disseisin  is  an  estate  gained  by  wrong  and 
iniury,  and  therein  it  differs  from  dispossession, 
which  may  be  right  or  wrong.  Smithy  ex  dera. 
Tdler,  V.  BuHis,  6  J.  R.  197. 

2.  A  mere  entry  upon  another  is  no  dissei- 
sin, unless  it  be  accompanied  with  expulsion, 
or  ouster  from  the  freehold.    Ibid. 

3.  A  peaceable  entry  upon  land  apparently 
vacant,  furnishes,  per  se,  no  presumption  of 
wrong.    Jhid. 

4.  An  entry  not  appearing  to  be  hostile,  is 
to  be  considered  an  entry  under  the  tide  of 
the  true  owner.    Ibid. 

5.  The  doctrine  of  a  descent  cast  applies 
only^  to  the  case  of  a  tortious  seisin,  founded 
on  an  ouster  or  disseisin,  in  &ct,  of  the  true 
owner.    Ibid. 

6.  If  the  lessor  in  ejectment  found  his  claim 
on  a  descent  cast,  he  must  show,  affirmatively, 
a  tortious  seisin  in  himself^  acquired  by  an  en- 
tiy  not  congpable  at  first,  or  by  subsequent 
disseisin.    Ibid. 

7.  Where  a  person  enters  upon  land  with- 
out title,  and  the  tenants  surrender  the  |)osscs- 
■ion,  and  attorn  to  him,  this  is  not  a  disseisin  or 
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ouster.     Jackson,  ex  dem.  LtotngJion,  v.  De 
Zrfincy,  13  J.  R.  537. 

8.  A  devise  is  an  intimation  of  an  election 
not  to  be  disseised.  Per  KerUy  J.  Jackson,  ex 
dem.  Van  Alm,\.  Rogers,  I  J.  C.dS.  &  C.^ 
C.  C.  E.  314. 

9.  The  donee  under  a  parol  gift  of  land, 
leases,  and  the  donor  merely  permits  the  lessee 
to  build  and  enjoy  the  term  ;  it  does  not  ope- 
rate as  a  disseisin,  unless  by  election.    Ibid. 

10.  The  holding  over  of  a  tenant  for  y^n 
after  tlie  expiration  of  his  term,  is  not  a  d'lssci- 
sin,  except  by  election.  Jacks(m,ex  dem.  Junti 
V.  Raymofid,  IJ.  C.  85.  n. 

11.  And  the  bringing  an  action  of  cjectmenv 
against  such  tenant  is  not  an  election  to  be  dis- 
seised.   Ibid. 

12.  The  surrender  of  the  lands  of  an  infant 
to  a  third  person,  by  bis  guardian,  is  a  disseisin. 
Per  Kent  and  Benson,  Js.  CofUra,  Lewis,  J. 
and  Lansing  Ch.  J.  Jackson,  ex  dem.  Rentse- 
laer,  v.  ffhSlockj  1  J.  C.  213. 


•DISTRESS.         [  •Sie  ] 

1.  Where,  on  a  lease,  the  rent  is  made  pay- 
able in  repairs  and  improvements,  being  for  a 
sum  certain,  or  capable  of  being  reduced  to 
certainty,  the  landlord  may  distrain.  Snath  v. 
CoUon,  10  J.  R.  91. 

2.  So,  if  land  be  held  by  certain  services,  the 
landlord  may  distrain.    Ibid. 

3.  Cattle,  cfamage  feasant,cannot  be  impound- 
ed until  the  damage  has  been  ascertained,  and 
appraised  by  two  fence  viewers,  according  to 
the  directions  of  the  act  Pratt  v.  Pcfric,  2  J. 
R.  191.  S.  P.  Sackrider,  v.  M'lhnald,  10  J.  R. 
253.    SL  P.  Hopkins,  v.  Hopkins,  id.  3G9. 

4.  And,  if  the  distrainor  does  so  im|>ound 
them,  he  is  liable  to  an  action  of  trespa$»  by 
the  owner,    ^erritt  v.  O'JsTeH,  13  J.  R.  477. 

5.  And  it  is  no  defence  in  such  an  action, 
that  the  owner  of  the  beasts,  is  himself  tli« 
pound-master,  if  the  distrainer  has  actually  p»t 
the  beast  into  his  custody  as  such  pound-rnas- 
ter.     Ibid. 

6.  Whether  It  would  be  a  defence,  if  the 
beasts  had  not  been  delivered  to  the  owner  as 
pound -master  ?     Qu<tr«. 

7.  The  right  to  distrain  is  not  extinguished 
by  an  unsatisfied  judgment  fbr  the  rent  Ct^ 
man  v.  Martin,  13  J.  R.  240. 

8.  The  act  concerning  distresses  docs  not  ap- 
ply to  the  case  of  a  levy  on  fjereonal  |»roperty, 
made  by  an  officer,  under  a  warrant  in  the  nature 
of  an  execution.  Rogers  v.  Brmoster,  5  J.  R  V'^^ 

9.  Where  the  plaintiff  distrained  for  rent, 
and  took  a  horse  which  the  tenant  claimed  d» 
his  own,  but  of  which  he  was,  in  foct,  a  hail<« 
only ;  and  it  was  agreed  between  the  plaintiff 
and  the  tenant,  that  the  former,  instead  of  ioi- 
pouuding  the  horse,  might,  use  him,  until  the 
day  of  sale ;  and  while  the  plaintiff  was  usin^ 
him,  and  previous  to  a  sale,  the  defendant,  wbu 
was  die  true  owner,  took  him  out  of  tlio  plain- 
tiff's |>ossession  ;  held,  that  if  the  tenant  had 
no  authority  to  make  tho  agreement  with  Um 
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plainti^  still  the  using  the  horse  was  merely 
ao  irregularity,  afler  a  regular  distress,  and  as 
by  the  provisions  of  the  10th  section  of  the 
HAtute,  (Sess.  96.  c  63.)  the  plaintiff  was  pro- 
tected in  such  case,  from  being  deemed  a  tres- 
)usser  ah  initio^  the  defendant  could  not  treat 
the  distress  as  a  nullity,  and  was,  therefore,  a 
tres{)asser  in  taking  away  the  horse  from  the 
plaiotiif.    HoU  v.  Johnson,  14  J.  R.  425. 

10.  Br  the  act  in  addition  to  the  <id  eon- 
(tniing  judgmeiUs  and  exeeuHons,  (Sess.  38.  c. 
227.)  tne  necessary  cooking  utensils  owned  by 
any  person  being  a  householder,  are  exempted 
from  execution,  and  from  distress  for  rent ; 
the  party  claiming  the  exemption  must  show  af- 
firmatively and  certainly,  that  the  cooking  utcn- 
a!s  taken  in  execution  or  distrained  upon,  were, 
in  fact,  necessary,  and  not  such  as  might  be  use- 
ful merely.  Van  Sickler  v.  Jacobs,  14  J.  R,  434. 

11.  The  remedy  by  distress  and  sale  of 
hcma  damofre  feasant,  given  by  the  statute, 
Sess.  36.  c.  35.  s.  19.  (2  N.  R.  L.  134.)  does  not 
take  away  the  common  law  remedy  1^  action 
ol'tnspass.    Co/iw  V.  JSfirwi,  15  J.  R.  «W). 

•12.  Whcie  beasts  damage  fea^ 
[*517  ]  sant  have  been  distrained,  or  even 
impounded,  the  distrainor  may  re- 
linquish the  proceedings,  before  satisfaction  for 
the  (liuiiage  sustained,  and  may  bring  his  action 
ofiresiKUd.    ibid. 


DOMICIL. 

1.  Where  B.  a  neutral  citizen,  came  to  re- 
^'^e  in  the  United  States,  in  1811,  on  account 
of  ill  health,  but  continued  to  reside  here  for 
liiore  tlian  two  years,  and  superintended  the 
hiisinessof  the  commercial  house  in  jS^.  Bar- 
tto/on^touj  of  which  be  was  a  partner ;  held, 
tiiat  this  was  presumptive  evidence  of  an  in- 
tention to  reside  in  the  United  States  perma- 
nently, or  for  an  indefinite  time,  and  that  he 
^^''s  to  b<;  considered  ta  having  his  domicil 
here.  Elhers  v.  77he  United  Insurance  Compa- 
ss. 1«  J.  R.  128. 

'i  The  property  of  a  neutral  citizen  or  sub- 
i^'^'t,  having  his  domicil  in  the  country  of  a 
^Hii^erent,  is  liable  to  capture  a? id  condemna- 
tion by  the  other  belligerent.    Jbid. 

A^i  9u  tiL  Insuranci;,  VI.  (b) 


DOWER. 

L  Tide  of  the  widow,  and  of  what  Uxnda  she 
shall  be  etidawed, 

n.  Quarantine. 
J'J*  A^sis^nmejd  of  dower, 
'V.  What  is  a  bar  to  dower, 

V .  Actum  and  damages. 


I.  Title  of  the  widow,  and  of  what  lands  site  shall 
be  endowed, 

1*  The  hnsband,  having  been  in  possession 
^tlic  prr mises  for  some  years  and  using  them 


as  his  own,  ana  not  in  the  right  of  another, 
conveyed  them  in  fee  to  the  tenant,  or  those 
from  whom  he  derived  title  ;  this  is  prima  facie 
evidence  of  seisin  in  the  husband,  and  *the  de- 
mandant is  not  bound  to  produce  her  husband's 
deeds.'   Bancroft  v.  White,  1  C.  R.  185. 

2.  M.,  having  been  in  possession  of  land  for 
ten  years,  conveyed  it  in  fee  to  E.,  who  con- 
tinued in  possession  twelve  years,  when  the 
land  was  sold  under  nJLfcu  against  the  prop- 
erty of  E.,  and  purchased  by  M.  In  an  action 
of  dower,  brought  by  the  wife  of  E.,  this  was 
held  prima  facie  evidence  of  seisin  in  the  hus- 
band, so  as  to  entitle  the  wife  to  dower.  Em- 
breev.  Ellis,  2  J.  K.l\9. 

3.  And  where  the  lessor  of  the  tenant  ac- 
knowledged that  he  got  his  title  from  one  who 
claimed  to  hold  as  a  devisee,  under 

the  will  of  the  •person  who  granted     [  *518  ] 
the  land  to  the  demandant's  hus- 
band ;  held,  that  this  was  a  recognition  of  the 
title.    Ibid. 

4.  Where  the  husband,  on  purchasing  land, 
executes,  at  the  same  time,  a  mortage,  to  se- 
cure the  payment  of  the  consideration  money, 
which  mortgage  is  not  satisfied  until  afler  the 
death  of  the  husband ;  he  acquires  a  seisin, 
sufficient,  as  against  his  heirs  and  persona 
claiming  under  him,  to  entitle  his  widow  to 
dower.  Hitchcock  v.  Carpenter,  9  J.  R. 
344. 

5.  Where  the  seisin  of  the  husband  is  instan- 
taneous, or  passes  from  him  eo  instanti  that  he 
acquired  it,  his  widow  is  not  entitled  to  dower. 
Stow  V.  JHfft,  16  J.  R.  458. 

6.  Where  land  is  conveyed  to  the  husband, 
during  coverture,  and  he  a^  ^  same  time  exe- 
cutes a  mortgage  of  the  land  to  the  grantor,  to 
secure  the  consideration  money,  the  seisin  of 
the  land  being  but  for  an  insuint  in  the  grantee, 
and  is  immediately  reverted  to  the  grantor,  the 
widow  of  the  grantee  is  not  entitled  to  dower 
in  the  premises.    Ibid. 

7.  The  widow  of  a  mortgagor  is  entitled  to 
dower  out  of  the  land  mortgaged,  (or  the  equi- 
ty of  redemption,)  as  against  every  person  ex- 
cepting the  mortgagee,  or  those  clniiiiing  under 
him.  Collins  V.  Torry,  7  J.  R,  278.  S.  P. 
Coles  V.  Coles,  15  J.  R.  319. 

8.  K.,  a  native  nf  Ireland,  removed  to  ^eu^ 
York,  in  1760,  where  he  continued  to  reside 
until  his  death,  in  1796.  He  left  a  wife  in  Ire- 
land, at  the  time  he  removed  from  that  coun- 
try, having  been  married  in  1750.  His  wife 
was  a  native  of  Ireland,  and  had  never  lefl  that 
country.  Held,  that  she,  being  an  alien,  could 
recover  dower  of  those  lands  of  which  K.  was 
seised  before  the  4th  of  July,  1776,  and  not  of 
those  he  acquired  afler  that  period.  Kelly  v. 
Hmrison,  2  J.  C.  29. 

9.  Where  A.  and  B.  purchased  a  piece  of 
land,  and  divided  it  between  them,  and  A-*  he- 
ing  in  the  exclusive  occupation  of  her  part, 
sold  it  to  D.,  but  both  A.  and  B.  joined  in  the 
conveyance ;  held,  that  though  the  deed  from 
A.  and  B.  might  be  prima  fade  evidence  that 
they  were  tenants  in  common  of  the  part  con- 
veyed to  D.,  yet  the  occupation  of  it  by  A.,  and 
the  purchase  of  it  from  him  exclusively  were 
sufficient  evidence  of  A.'s  seisin  of  the  whole 

261 


518 


DOWER. 


519 


80  conveyed,  so  as  to  entitle  the  widow  of  A. 
to  her  dower  out  of  the  whole.  Do\f\i  Basset, 
15  J.  R.  2r. 

10.  Whcr^  the  husband  was  seised  of  land 
in  severalty,  the  widow  cannot  proceed  under 
the  act  /or  the  partition  of  lands,  (Sess.  30.  c. 
100.)  for  the  pur{>ose  ot*  obtaining  her  dower  ; 
nor  can  siio  be  made  a  party  to  a  partition 
aiuon^  the  heii*a,  devisees  or  grantees  of  her 
husl)aud.     Coles  v.  Coles,  15  J.  R.  319. 

11.  But  it  seeins,  that  where  the  husband 
was  sf'ised  as  joint  tenant  or  tenant  in  common 
of  land,  the  widow,  as  her  right  of  dower  ex- 
tends only  to  an  undivided  part,  is  a  pro]>er 
party  to  a  f)artition  among  the  several  joiitt 
owners.    IbicL 

II.  Quarantine* 

12.  The  widow's  right  to  tarry  in  the  chief 

house  of  her  huslmnd,  •determines 
[  •SIO  ]     on  the  expiration  of  40  days,  wiieth- 

er  her  dower  has  been  as55i£nied  to 
her  or  not.  Jackson,  ex  dem.  Clark,  v.  O^Dona- 
gky,  7  J.  R.  247. 

13.  And,  alter  the  exph-atton  of  the  40  days, 
the  heir  may  exuol  her,  and  put  her  to  her  suit. 
ibitL 

14.  She  is  not  protected  from  an  action  of 
ejectment  by  the  lieir,  or  l)y  any  person  de- 
riving the  title  from  him,  after  the  40  days  have 
elapsed.    Pnd, 

III.  AssignmenJt  of  dower, 

15.  The  widow  cannot  enter  for  her  dower 
until  it  is  assigned  to  her.  Jackson,  ex  deiu. 
Clark,  v.  O'Doitaghy,  7  J.  R,  247. 

16.  Where  land  has  been  aliened  by  the 
husliand,  his  widow  is  entitled  to  dower,  only 
according  to  the  value  of  tlie  land  at  the  time 
of  alienation.  Humphrey  v.  Phinney^  2  J.  R. 
484.  S.  P.  DorcJiesier  v.  Coventry,  11  J.  R. 
510.    Dnlf  v.  Basset,  ]  5  J,  R.  21 . 

17.  Wliere  a  surrogate  proceeded  on  the 
application  of  a  widow,  to  apf)oint  adraeasur- 
ers  of  dower,  and  had  the  same  admeasured 
under  the  act,  (Sess.  20.  e.  li\S,)  without  giving 
notice  of  the  proceedings  to  the  adverse  par- 
ty; the  Supreme  Court,  on  motion,  ordered 
the  proceedings  to  be  set  aside.  BaMun  v. 
MiUer,  6  J.  R.  281.  &  P.  MaUer  of  Cooper, 
15  J.  R.  53:3. 

18.  But  no  costs  are  allowed  on  a  motion  in 
the  Supreme  Court,  to  set  aside  the  proceed- 
ings as  irregular.    15  J.  R.  53^1. 

19.  There  is  no  provision  for  trying,  before 
the  surrogate,  the  title  to  dower ;  and  the  ad- 
measure ment  to  be  made  in  pui-suance  of  his 
order,  cannot  atlect  or  prejudice  the  right  to 
dower,  or  the  legal  or  equitable  bar  to  iL  Mat- 
Ur  of  IVatkins,  9  J.  R.  245. 

20.  The  ad  measurers  are  not  to  do  execu- 
tion as  the  sheriff'  does,  but  are  in  the  nature 
of  commissioners,  to  set  off  the  one  third  in 
value  of  the  estate,  so  as  to  prevent  all  difficulty 
and  contention  between  the  widow  and  the  heu* 
or  tenant,  as  to  the  just  extent  or  ascertainment 
of  her  dower.    IbicL 
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21.  If  the  right  of  dower  be  denied,  die  par- 
ty may  protect  his  possession,  notwith^taiuliug 
the  admeasurement,  and  drive  the  widow  to  hei 
action  at  law.     JbiiL 

22.  It  seems,  that  notice  need  not  be  given  to 
the  tenant  of  the  time  of  the  aduaeasuremeut 
IbiiL 

23.  Where  the  admeasurers  met  at  the  house 
of  the  heir,  and  requested  him  to  show  the 
premises,  and  he  refused  to  have  any  thiu^  to 
do  with  the  premises ;  that  was  held  a  sufficient 
notice  in  the  first  instance,  and  a  waiver  of  all 
further  notice^    Ibid, 

24.  No  appeal  lies  to  the  Supreme  Couit, 
from  an  order  of  the  surrogate,  for  the  aj)p<nut- 
ment  of  admeatfurers.  Gardenier  v.  Sp%kfiJnany 
10  J.  R.  308. 

25.  An  appeal  is  not  given  until  hfiev  tb« 
filing  of  the  report  of  the  admeasurerSb    Ihid, 

2l).  And  then,  the  question  of  seisin,  or  any 
other  question  which  ttiay  arise,. nioy  he  Xned 
by  a  jury,  on  a  feign ^1  issue,  or  in  some  other 
mode  which  the  Supreme  Court  may  pre- 
scribe.   Ibid, 

*  27.  A  surrogate  has  no  right  to  [  *520  ] 
assign  dower  at  the  instance  of  a 
purchaser  of  the  widow^s  right,  which,  rrsfing 
in  action  merely,  cannot  be  assigned  until  alUr 
it  has  been  duly  adnieasuretl  and  aseigneii,  so 
as  to  enable  the  purchaser  or  grantee  to  bring 
an  action  in  his  own  name.  Jackson,  ex  dciii. 
Totten,  V.  AspeU,  20  J.  R.  411. 

IV.  ffTiat  is  a  bar  to  dowtr, 

28.  A  person  holding  under  the  huslmnd  of 
tlte  dcujandant,  or  his  lipirs,  cannot  deny  his 
s(^isin.  Hitchcock  v.  Harrington,  6  J.  R.  290. 
5.  P.  Hitchcock  V.  CarpenUr,  9  J.  R.  344. 

29.  Or  his  death.  Hitchcock  v.  Carpenter,  9 
J.R.344. 

80.  He  cannot  set  up  a  satisfied  mortgage 
in  l>ar.    Hitchcock  v.  Harrington,  6  J.  IL  21J(i 

31.  A  tenant,  deriving  title  from,  and  huUi' 
ing  under  the  title  of  the  husband  of  tlic  dc* 
mundaiit,  as  it  existed  during  tlje  coverture,  ts 
not  permitted  to  deny  the  seisin  of  the  hus- 
band.    Collins  v.  Torry,  7  J.  R.  278. 

32.  Neither  can  he  set  up  a  mortgage,  Ijrforc 
foreclosure  or  entry,  as  a  legal  title ;  for,  imiil 
then,  it  can  only  be  used  by  the  mortgagee^  or 
his  representatives.    Ibid. 

33.  It  is  no  defence,  that  proceedings  had 
been  had  in  partition,  under  the  statute,  be- 
tween the  heirs  of  the  demandant's  husliand,  in 
which  her  dower  was  assigned  to  her,  «J)d  si»e> 
was  adjudged  to  pay  costs,  and  that  a  /.  ^a- 
was  issued,  and  her  dower  sold  for  pay- 
ment of  the  costs,  and  {>urehased  by  the  teuanu 
Bradsliaw  v.  CaUaghan,  5  J.  R.  60. 

34.  Attainder  ot  the  husband,  under  the  art 
for  the  forfeittire  and '  sale  of  the  estates  of  per- 
sons who  have  adfiered  to  the  tnemies  of  this  ^^^, 
imssed  22d  of  October,  1779,  docs  not  bar  the 
wife's  right  of  dower.  Palmer  v.  Hodon,  1  i- 
C.27. 

35.  The  act,  limiting  the  period  of  bringing 
claims  and  prosecutions  against  f?)rfeifcd  cs 
tates,  passed  the  fi9th  of  March,  1797,(Sefw.n 
c.  52.)  does  not  extend  to,  or  bar  the  claims  ot 
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the  widows  of  persons  attaintefl,  for  their  dow- 
er in  the  estates  forfeited,  and  sold  by  the 
comniissionere  of  forfeitures.  Hogle  v.  SUw- 
art,  8  J.  R.  104. 

•K  A  bequest  by  a  husband  to  his  wife,  of 
certaio  chattels  and  money,  in  lieu  and  stead  of 
tvciy  oUier  dcum  and  pretension  on  kis  estate, 
[witiiout  acceptance  of  the  bequest  by  the 
wi'.iow,  or  election  to  receive  it  as  a  bar,]  ia  not 
a  Irar  of  her  right  of  dower  at  law.  Larrabee 
T.  Van  Mstyne^  1  J.  R.  307. 

37.  R  stems,  that  Courts  of  law  as  well  as 
of  equity  will  hold  the  widow  to  elect  between 
li^r  liower  and  a  legacy  given  in  lieu  of  it.  Van 
Orlai  V.  Van  Orden,  10  J.  R.  30. 

3d.  Where  an  annuity  is  given  by  will  in 
litMi  of  dower,  an  acceptance  of  the  legacy  by 
the  widow  is  an  equitable  bar  of  dower ;  and 
p-iyni(»nt  of  j>art,  and  judgment  recovered  by 
ii  r  ibr  the  residue,  it  seems,  would  be  a  good 
/»{»>a  ia  bar,  at  law,  to  an  action  for  her  dower, 
bi'iuz  conclusive  evidence  of  an  agreement  and 
<*!  i-t.oti  to  accept  the  testamentary  provision 
ijj  lieu  of  dower.    Ibid, 

[  *o21  ]    * V.  Mian  and  damages. 

%>.  If  dower  be  not  assigned  to  the  widow, 
diiring  her  quarantine,  she  has  a  right  of  action. 
Jwkj'jn,  ex  dem.  Clark^  y.  O^Donaghy,  7  J.  R. 

•1  ft 

-10.  If  the  tenant  be  an  infant,  he  must  ap- 
pr:ir  and  defend  by  guardian.  HiUyer  v.  Lor- 
^-'i're,  y  J.  R,  100. 

^\.  K  release  must  be  pleaded.  Hitchcock  v. 
Car^Mtr,  9  J.  R.  344. 

-^'^.  The  demandant  is  not  entitled  to  dam- 
^  ->'.  unless  her  husband  died  seised.  Embru 
V.  a'w,  2  J.  R.  119. 

^3.  When  the  husband  dies  seised,  the  wid- 
ow id  entitled  to  damages  from  the  day  of  his 
death.    Jackson,  ex  dem.  dark,  v.  OfDonaght, 

H  If  the  husband,  baring  mortgaged  the 
liuU,  die  in  possession  after  the  mortgage  debt 
in^  b«'come  due,  but  without  ibrecTosure  or 
cmry  hy  the  mortgagee,  it  is  a  dying  seised,  so 
8-''  to  entitle  the  demandant  to  damages,  from  the 
timi;  of  his  death,  as  against  all  persons,  except 
tin*  mortgagee  and  those  claiming  under  him. 
Birhcock  v.  Harrington,  6  J.  R.  m 

45.  If  the  heir  sell  the  land,  the  widow  will 
1k'  PDiitled  to  damages  against  the  tenant,  from 
tt)'-  time  of  her  husband's  death,  although  the 
t^ticuu  may  not  have  been  so  long  in  posses* 

4(>.  The  widow  is  entitled  to  dower  in  lands 
8li«*U(^d  b^  the  husband,  during  the  coverture, 
('•  fiw  tiurd  of  the  value,  at  the  time  of  alienalion, 
Siuiw  v.  White,  13  J.  R.  179.  S.  P.  Dolf  v. 
BuMd,  15  J.  R.  2L 

47.  The  value  must  be  ascertained,  either  b^ 
^i^  sheriff  on  the  writ  of  seisin ;  or  by  a  writ 
of  inquiry  founded  on  proper  suggestions ,  or 
lijr  the  joiy,  on  the  trial  or  the  issue  in  the  ac* 
iJoH  of  dower.    Dclf  v.  Basset,  15  J.  It  21. 

4^.  Where,  on  application  to  the  surrogate, 
do%vtT  has  been  duly  admeasured  and  assign- 
ed, pursuant  to  the  statute,  and  there  has  been 
Do  apjieal  or  review  of  the  proceedings,  the  ad- 


measurement, until  reversed,  is  ronclnsive,  in 
an  action  of  ejectment,  brought  by  the  widow, 
as  to  the  part  which  she  is  entitled  to  recover. 
Jackson,  ex  dem.  Miller,  v.  Hixon,  17  J.  R.  123. 

49.  The  right  to  dower  rests  in  action  only, 
and  cannot  be  aliened,,  so  as  to  enable  the 
grantee  to  bring  an  action  in  his  own  name. 
Jackson,  ex  dem.  Clowes,  v.  Vanderheyden,  17 
J.  R.  167.  iS.  P,  Jackson,  ex  dem.  Totten,  v. 
AspeU,  20  J.  R.  411. 

50.  And  if  a  surrogate,  at  the  instance  of  a 
purchaser  of  the  widow's  right  of  dower,  has  it 
admeasured  to  him,  the  proceeding  is  coram 
nonjudice,  and  confers  no  title  under  the  stat- 
ute, even  though  the  heir  or  his  guardian  con- 
sented to  it.    20  J.  R.  411. 

51.  Dotver  cannot  be  recovered  in  an  action 
of  ejectment,  until  it  is  regularly  assigned.  Ibid, 

52.  In  an  action  of  dower  under  nihil  habet, 
it  is  not  a  matter  of  course  to  grant  a  view  to 
the  tenant ;  but  he  must  show,  by  affidavit,  sut  • 
ficient  cause  to  satisfy  the  Court  of  its  necessity 
Ostrander  v.  Kneeland,  20  J.  R.  276. 

•53.  Tout  temps  prist  may  be     [•55121 
pleaded  where  the  tenant  wishes  to 
preclude  the  demandant  from  her  claim  to 
damages.    Humphrey  v.  Phinney,  2  J.  R.  484. 

54.  To  such  a  pfea  the  demandant  ought 
not  to  denmr,  but  should  pray  judgment  ac 
cording  to  the  tender ;  ana  the  value  may  be 
afterward  ascertained  by  the  sheriff  on  a  writ 
of  seisin,  or  by  a  writ  of  inquiry,  founded  on 
her  suggestion.    Ibid, 

55.  An  omission  in  the  widow  to  demand 
her  dower  will  not  prejudice  her  claim  to  dam- 
ages ;  and  the  tenant,  to  excuse  himself  from 
damages,  must  plead  tout  temps  prist,  Hitch- 
cock V.  Harrington,  6  J.  R.  290. 

56.  The  statute  of  limitations  must  be  plead- 
ed ;  but  qwtre,  whether  it  is  a  bar  in  dower  ? 
Ibid. 

57.  When  the  demandant  recovers  damages, 
she  shall  have  costs.  HiUyer  v.  LarzeUre,  10 
J.  R.216. 

See  further  tit.  Chaiccfrt,  XXXI,  Husband 
and  Wife,  E. 


DUELLING. 

The  act  to  suppress  duelling,  passed  t^Vovem- 
&er5^1816,  (Sess.  40.  c.  1.)  which  declares, 
that  any  person  convicted  of  challenging  anoth- 
er to  fight  a  duel,  &c.  <*  shall  be  incapable  of 
holding  or  being  elected  to  any  post  of  profit, 
trust,  or  emolument,  civil  or  military,  under 
the  state,"  is  constitutional ;  and  a  conviction 
and  judgment  of  disqualification  under  that  act, 
are,  therefore,  legal  and  valid.  Barker  v.  The 
People,  20  J.  R.  457. 


DUTIES. 

1.  A  Spanish  ship  bound  from  Hcsvanna  ta 
London,  having  met  with  a  violent  gale  of  wind, 
put  into  the  port  of  J^ew-  York^  and  was  entered 
at  the  custom-house,  as  a  ship  in  distress,  bav- 
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ing  conformed  to  the  regulations  of  the  act  of 
Coogress,  (Cong.  5.  Se«.  S,  c.  128. 8.60.)  in  such 
cases,  she  was  condemned  after  a  regular  sur- 
vey by  the  wardens  of  the  port,  as  unfit  to  be 
repaired,  and,  under  their  direction,  was  sold  at 
public  auction,  and  purchased  by  Jlmerican 
citizens,  who,  at  their  own  expense,  afterwards 
repaired  her,  and  fitted  her  out  for  a  voyage  to 
Cadix ;  but  the  collector  of  the  customs  refused 
to  give  her  a  clearance,  unless  the  new  owners 
would  pay  the  tonnage  duty,  or  light  money,  of 
50  cents  per  ton,  imoosed  on  all  foreign  vessels 
entering  the  ports  or  the  UnUed  Stales.  Hdd^ 
that  no  tonnage  duty  or  light  money  was  due 
in  this  case,  and  that  it  having  been  paid  com- 
])uIsorUy,  an  action  for  money  had  and  receiv- 
ed lay  against  the  collector,  to  recover  it  back. 
Ripley  v.  GeUion,  9  J.  R.  201. 

^  Under  the  9l8t  section  of 
[  *5J18  ]  the  act  of  Congress,  passed  March 
2,  1799,  for  the  collection  of  duties, 
to  entitle  an  ofilicer  of  a  revenue  cutter  to  a 
share  of  the  forfeiture,  the  infonnation  given 
by  him  must  be  of  such  a  nature,  as  to  conduce 
essentially,  though  not  independently  of  other 
evidence,  to  a  forfeiture.  Brewster  v.  GeUton^ 
11  J.  R.  390. 

3.  The  mere  naked  seizure  of  a  vessel  by 
the  oflicers  of  a  revenue  cutter,  does  not  (rive 
any  right  to  a  share  of  the  forfeiture.    Ibid. 

4.  The  settlement  of  the  collector's  accounts, 
respecting  the  proceeds  and  distribution  «)f 
forfeitures,  and  the  expenses  attending  con- 
demnation, at  the  treasury  of  the  UnUed  States, 
are  to  be  received  as  prima  facie  evidence  of 
the  fairness  and  correctness  of  the  settlement 
Ibid. 


EJECTMENT. 

I.  When  an  ^ectmeni  Hes, 
XL  What  tUU  or  claim  toUl  support  the  action ; 
(a)  Title  by  deed^jud^ment^Jine,  award, 
or  devise;  (h)  Title  by  possession; 
(c)  Acknowleagmtnt  of  tenancy ;  (d) 
Eauitable  title;  (e)  When  there  is  a 
swsisting  tUle. 
ni.  Entry. 
IV.  J\/Uice  to  awt,  when  necessary,  and  when 

waived  oy  the  tenanfs  disclaimer. 
V.  Defence ;  (a)  Title  in  the  defendant  or  a 
thirdperson ;  (b)  Adverse  possession ; 
(c)  Htno  the  lessor  may  repel  the  de- 
fence qf  adverse  possession ;  (d)  When 
the  defendant  is  precluded  from  disput- 
ing Sie  lessor's^  tilU ;  (e)  Other  mat- 
ters of  defence  ingectment, 
.VI.  Declaration;    (a)  Demise;    (b)  Conse- 
quence of  bringing  an  action  in  the 
a  lessor  before  consent;  (c) 
declaration;   (d)  Rvde  to 
ojopear   and  notice,  and  service  of 
declaration  and  notice. 
VII.  Proceedings  against  the  casual  Rector, 

tehere  the  tenant  does  not  appear. 
VIIL  Proceedings  when  the  tenant  appears  cmd 
enters  into  the  consent  rule ;  (a)  Con- 
sent ruU  and  plea;  (b)  Setting  aside 


default ;  (c|  Admitting  Vu  landlord  to 
defend;  (d)  Subsequent  proeeedingt 
unHl  judgment  inclusive. 

IX.  Proceedings  in  eases  of  re-entry  for  non- 
payment of  rent. 

X.  Habere  facias  possessionem. 

XI.  Action  of  trespass  for  the  mesne  profii. 


'   L  When  an  ^eetment  lies. 

1.  The  general  rule  is,  that  an  action  of 
ejectment  will  lie  for  any  thing  attached  to  tlie 
soil,  of  which  the  sheriff  can  deliver  posses- 
sion. Jackson,  ex  dem.  Saxton,  v.  Jtfov,  16  J. 
R.184. 

•2.  Whenever  a  right  of  entry    [  •SW  ] 
exists,  and  the  interest  is  tangible, 
so  that  possession  can  be  delivered,  ejectment 
will  lie  for  it    Jackson,  ex  dem.  Loux,  v.  Bud, 
9  J.  R.  298. 

3.  So,  if  a  grantor  reserve  to  himself,  his 
heirs  and  assigns,  forever,  ''the  right  and 
privilege  of  erecting  a  mill-dam  at  a  certain 
place  described,  and  to  occupy  and  possess 
the  premises  without  any  hinderance  or  moles- 
tation from  the  grantee  or  his  heirs,"  be  has 
such  an  interest  in  the  land  reserved  as  will 
support  an  ejectment    Ibid. 

4.  But  the  grant  of  a  privilege  to  erect  a 
machine  and  building  on  land,  without  defin- 
ing the  place  where  they  are  to  be  erecled,  or 
the  quantity  of  ground  which  is  to  be  occupied, 
does  not,  without  an  actual  entry  and  loca- 
tion, confer  such  a  right  as  to  enable  the  leasee 
to  maintain  ejectment.  Jackson,  ex  dem.  Sax* 
ton,  V.  May,  16  J.  R.  184. 

5.  Ejectment  will  not  lie  by  a  person  already 
in  possession  of  the  premises.  Jackson,  ex  dem. 
Clowes,  V.  Hakes,  2  C.  R.  335. 

» 

II.  What  title  or  daim  wiU  support  (he  action ; 
(a)  Title  bydeed,  judgment, fine,  award,  or  de- 
vise ;  (b)  Title  mf  possession ;  (c)  AcbMsi- 
edgment  of  tenancy;  (dj  Equdablt  title; 
(e)  When  there  is  a  subsisting  tiHe. 

(a)  THUe  by  deed,  judgment,  fne,  award,  or  dcmst' 

6.  If  A.  convey  to  B.,  and  afterwards  conrey 
or  release  the  same  land  to  C,  who  is  in  pos- 
session, and  an  action  of  ejectment  is  brought 

Xinst  C,  on  the  demise  of  A.  and  &,  the 
ntiff  cannot  recover  on  the  demise  of  A^ 
who  is  estopped  by  the  subsequi&iic  deed  to  C: 
and  if  the  deed  to  B.  were  void,  by  reason  of 
an  adverse  possession,  he  must  also  (ail  oo  that 
demise.  Jackson,  ex  dem.  Lathrop,  v.  Denofl^ 
9  J.  R.  55.  S.  P.  Jackson,  ex  dem.  Bonnd,  r. 
Wheeler,  10  J.  R.  164. 

7.  The  plaintiff  relied  on  a  judgment  in  par- 
tition only,  and  that  being  void,  it  was  held,  tbst 
he  coukl  not  recover,  in  such  case,  his  undi- 
vided share,  without  deducing  a  regular  title^  as 
if  no  such  judsment  had  be«i  entered.  Ja^' 
son,  ex  dem.  Atddl,  v.  Brown,  3  J.  R.  459. 

8.  Where  the  plaintiff,  in  an  action  of  eject- 
ment, commenced  in  1 8(K),  showed  title  by  a  re- 
lease, made  in  1767,  in  partition,  to  eighteen 
twentieths  of  the  premises  in  question,  nod 
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proved  by  witnesses,that  all  the  lots  in  the  patent 
fio  divided^  with  which  they  were  acquainted, 
were  held  agreeably  to  that  partition,  and  no 
outstanding  title  in  the  two  remaining  paten- 
tees ;  held^  that  it  might  legally  be  inferred  that 
tho  lessors  had  a  perfect  title  to  the  whole.  Doe, 
ex  deni.  Clinton,  v.  Campbell,  10  J.  R.  475. 

9.  Where,  by  an  act  or  the  legislature,  ])assed 
6:h  of  April,  1792,  the  surveyor-eeneral  was 
authorized  to  sell  such  lands  ol  W.  as  C. 
sliould  discover  to  have  become  forfeited  by  the 
artninder  of  \V.,  under  the  act  of  October,  1779, 
aod  pay  the  moneys  arising  from  such  sale  to 
the  treasurer,  &.C.,  out  of  which  the  treasurer 
Wfts  to  pay  the  demand  of  C.  against  W. ;  and 
the  surveyor-general  sold  all  the  estate  of  W. 
in  a  certain  lot  of  land ;  in  an  action  of  eject- 
ment by  a  person  claiming  under  the  deed  of 

the  surveyor-general,  it  was  held, 
[  ^o^S  ]     that  the  *act  of  the  legislature,  and 

the  deed  of  the  surveyor-general, 
were  frimafadt  evidence  of  title,  sufficient  to 
enable  the  plaintiff  to  recover.  Jackson,  ex  dem. 
jridUum,  V.  Bdkfiap,  12  J.  R.  96. 

10.  A  title  derived  from  the  grant  of  a  for- 
eiirn  government  is  void.  Jackson,  ex  dem. 
rmttrop,  v.  fTaters,  12  J.  R,  365. 

11.  In  an  action  of  ejectment  bv  a  purchas- 
er under  a  sheriflT's  sale  on  execution,  to  recov- 
er the  possession  of  the  land,  the  plaintiff  must 
produce  not  only  the  sheritiT's  deed,  and  the 
executieoy  but  an  exemplification  of  the  jud^. 
meat  on  which  the  execution  issued.  Jack' 
'on,  ex  dem.  Sleight,  v.  Hasbrouck,  13  J. 
R.213. 

12.  Tlie  plaintiff  in  ejectment  cannot  recov- 
er under  a  demise  from  a  lessor,  who  has  re- 
leased his  interest  to  the  defendant,  he  being 
e8!opi)ed  by  such  release  from  claiming  any 
title.  Jackson,  ex  dem.  BonneU,  v.  Foster,  12 
J.  R.  488. 

VX  Where  a  person  recovers  a  judgment  in 
ejectment,  and  neglects  to  enforce  it  within  the 
period  laid  ip  his  demise,  his  riglit  of  entry 
under  that  judgment  is  altogether  gone ;  and 
if  there  has  been  an  adverse  posses-sion  for  20 
years,  during  which  such  judgment  was  recov- 
ered, it  will  not  avail  him  to  take  the  case  out 
of  the  statute  of  limitations.  Jackson,  ex  dem. 
Bukman,  v.  HavUand,  13  J.  R.  229. 

14.  A  Jute  and  five  vears  non-claim  are  con- 
clusive evidence  of  title  in  the  co^nizee  against 
all  persons  not  under  any  legal  disability ;  and 
ft  fiue  alone  is  sufficient  to  sup()ort  an  action  of 
ejectment  against  a  person  who  has  entered 
during  the  nve  years  without  title.  Jackson, 
ex  dem.  fVatson,  v.  Smith,  13  J.  R.  42& 

15.  Where  several  persons  are  devisees  and 
tenants  in  common  of  land  which  is  sold  by 
iWQ  of  the  executors  and  devisees,  under  a  pow- 
er iu  the  will  of  the  devisor,  and  aflerwards  one 
of  the  executoiB  and  devisees  who  made  the 
KiK  purchases  from  the  grantee,  and  takes  a 
conveyance  to  himself  absolutely,  the  title  be- 
comes vested  in  bim  solely ;  and  his  declara- 
tin»9  that  he  held  in  common  with  faisco-devi- 
seoi  are  insufficient  to  entitle  him  to  recover  n 
l»oruon  of  the  land,  as  tenonts  in  common  with 
him.  'Jackson,  ex  dem.  King,  v.  Burtis,  14 
i.  R.  391. 
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16.  When  an  cufford  settles  the  boundary  of 
land,  it  is  sufficient  to  euable  the  |)arty  to 
whom  the  land  has  been  awarded,  to  bring  an 
action  of  ejectment.  Sellick  v.  Addams,  15 
J.  R.  197. 

17.  One  tenant  in  common  may  maintain 
ejectment  against  his  co-tenant,  though  no  ac- 
tual ouster  be  proved.  Per  Spencer,  J,  Skepard, 
V.  Ryers,  15  J.  R.  501. 

18.  A  purchaser  at  a  sheriff's  sale  of  all  the 
right  and  title  of  a  mortgagor  in  possession,  is 
entitled  to  recover  in  ejectment  against  the 
mortgagor,  though  the  mortgagee  was  made  a 
co-defendant,  and  the  mortgage  outstanding. 
Jackson,  ex  dem.  Randall,  v.  Dams,  18  J.  R.  7. 

19.  Though  the  exemplification  of  the  rec« 
ord  of  the  judgment  stated  that  it  was  filed  and 
docketed  on  the  22d  of  May ;  and  the  execu- 
tion directed  the  sheriff  to  levy  on  lands  of 
which  the  defendant  was  seised  on  the  2d  of 
May ;  and  the  clerk  of  the  Court  certified  that 
there  was  a  mistake  in  the  exemplification ;  and 
that  tlie  record  was,  in  fact,  filed  on  the  2d  of 
May ;  held,  that  the  error^n  tlie  ex- 
emplification ^produced  at  the  trial,  [  *526  ] 
was  not  sufficient  to  afifect  or  de- 
feat t4i»^  plaintiff's  title.    Ibid. 

20.  C,  who  derived  his  title  from  E.  of  a  lot 
of  c:round  of  60  acres,  mortgaged  the  whole  lot 
to  E.,  who  afterwards  sold  and  conveyed  she 
acres,  part  of  the  lot,  in  fee  to  B. ;  held,  that  C, 
the  morgagor,  might  maintain  ejectment  agaimt 
B.,  the  grantee  of  the  mortgagee.  Ja/kslon,  p« 
dem.  CHtrtis,  v.  Bronson,  19  J.  R.  325 

(b)  THUe  by  possession. 

21.  An  undisturbed  possession  of  38  yean, 
of  premises  which,  by  a  recent  survey,  appear 
to  have  been  originally  impropei  ly  located,  is 
conclusive  evidence  of  title.  Jackson,  ex  denL 
H^r^ht,  V.  Dieffendorf,  3  J.  R.  269. 

22.  Where  the  lessor  had,  35  years  before 
the  defendant  came  into  possession  of  the  pan 
which  he  claimed,  exercised  acts  of  ownership 
with  respect  to  parts  of  a  tract  of  land,  and  ^ 
serted  his  right  to  the  whole,  which  was  ad- 
mitted by  all  the  settlers  oif  the  tract,  until  ma- 
ny years  aAer  the  entry  of  the  defendant;  it  h 
to  be  inferred,  that  the  defendant  came  in  under 
the  lessor,  and  a  grant  from  the  original  pa- 
tentees to  the  lessor  must  be  preauraed.  Jack-' 
son,  ex  dem.  Gansevoort,  v.  Juunn,  3  J.  C.  109. 

23.  Possession  in  the  lessor,  without  claiming 
tide,  will  not  maintain  the  action.  Truesdale  r. 
Jefferies,  1  C.  R.  190.  n. 

24.  A  mere  possessory  title  iu  the  lessor,  on 
whose  possession  the  defendant,  without  claim 
or  color  of  title,  had  entered,  will  be  sufficient 
to  enable  him  to  maintain  this  action.  Jackson^ 
ex  dem.  Murray,  v.  Hazen,  2  J.  R.  22. 

25.  So,  a  person  who  has  been  in  possession 
of  land  for  8  or  lO  years,  under  color  of  title, 
may  recover  against  a  mere  intruder  or  tres- 
passer. Jackson,  ex  dem.  Duncan,  v.  Harder, 
4  J.  R.  202. 

20.  It  is  not  necessary  that  the  plaintifiT 
should,  in  every  rase,  show  a  possession  of 
20  years,  or  a  (laper  title  ;  but  a  possession  fbr 
a  less  period  will  raise  a  presumption  of  title 
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•ufficient  to  put  the  tenant  on  his  defence. 
Smiih,  ex  dein.  TeUer,  y.  LoriOard,  10  J.  R. 
338. 

27.  A  prior  poeteflsion,  short  oftwenty  years, 
under  a  claim  or  assertion  of  right,  will  prevail 
over  a  subsequent  possession  of  less  tlian  20 
years,  when  no  other  evidence  of  title  appears 
on  either  side.    IhiiL 

28.  But  it  must  appear,  that  such  prior  pos- 
■ession  of  the  plaintiff  was  not  voluntarily  relin- 

auiahed,  without  the  animus  reverttndiy  and 
)at  the  subsequent  possession  of  the  defend- 
ant was  acquiml  by  mere  entry,  without  «ny 
fight.    Ibid, 

29.  Where  the  first  possessor  died,  and  a 
descent  was  cast,  and  the  infant  heirs  were 
driven  from  the  actual  possession  by  a  public 
enemy,  the  possession  was  considered,  by  the 
equity  ofthejuipostHminiij  as  revested  in  the 
heirs  on  the  removal  of  the  hostile  force.  UridL 

30.  Where  a  person  dies  possessed  of  land, 
it  is  prima  facie  evidence  of  title  in  his  hein  by 
descent.    Fer  Kent,  Ch.  J.    Ihid. 

31.  Where  the  p)aintiff  claims  to  recover, 
on  the  ground  of  prior  possession,  that  posses- 
sion must  be  clearly  and  unequivocally  proved. 
Jackion^  ex  dem.  LvkdUAo^  v.  Myers,  6  J.  R. 
3do> 

*d2.  The  payment  Qf  taxes,  and 
[  *5517  ]    the  execution  of  partition  deeds, 
are  not  evidence  or  an  actual  pos- 
■easton,  though  they  may  show  a  claim  of  ti- 
tle.   J&uL 

33.  If  ihe  lessor  in  ejectment  show  himself 
to  have  beep  in  peaceable  possession,  and  that 
he  was  forcibly  dispossessed,  it  will  be  suffi- 
cient to  entitle  him  to  recover,  and  the  defend- 
ant cannot  set  up  title  in  bar.  The  People  v. 
Leonard,  11  J.  R.  504. 

34.  Where  a  person  who  recovers  in  an  ac- 
tion of  ejectment,  takes  possession,  and  con- 
reys  the  land,  for  a  valuable  consideration,  to 
ft  third  person,  who  enters  and  takes  possession, 
such  entry  and  possession  afford  strong  prima 
Jade  evidence  of  right  Jackson,  ex  dem. 
lOoek,  V.  Ricktmyer,  13  J.  R.  367. 

*  35.  Where  a  person  acting,  in  relation  to 
land,  as  executor,  and  consistently  with  his  du- 
ty as  such,  permits  another  to  enter  upon  and 
occupy  the  land,  he,  or  those  who  claim  under 
him,  cannot  maintain  ejectment  against  such 
tenant ;  and  his  declarations  claiming  the  land 
in  his  own  right  are  inadmissible  to  support 
the  action,  as  evidence  of  title ;  such  declahi- 
tions  being  evidence  only  as  to  the  possession. 
Jackson,  ex  dem.  Brown,  v.  JIf  Fey,  15  J.  R. 
234. 

36.  Though  a  prior  possession,  under  a 
c);aim  of  riffht,  and  not  voluntarily  abandoned, 
will  prevail,  in  ejectment,  over  a  subsequent 
possession  acquired  by  mere  entry,  without 
any  lawful  right;  vet,  where  the  subsequent 
possession  of  the  defendant  is  acquired  by  a 
recovery  and  execution  in  ejectment,  his  entry 
18  lawful,  and  affords  a  better  presumption  of 
right  than  the  prior  possession,  although  the 
judgment  was  obtained  by  default ;  and  the 
party  who  brings  a  second  ejectment,  after  be- 
ing ousted  by  a  writ  of  h4Jfert  facias  posses- 
sionem, must  procure-  additional  evidence  of  ti- 
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tie,  and  not  rest  upon  his  possession  akne. 
Jackson,  ex  dem.  Klock,  v.  Richtmer,  16  J.  R. 
314. 

(c)  M^cknotdedgmeni  qf  tenancy. 

37.  An  acknowledgment  by  the  defendant, 
that  he  went  into  possession  under  one  of  the 
lessors  of  the  pkiiutiff,  is  sufficient  evidence  to 
enable  the  plaintiff  to  recover,  it  being  a  mat- 
ter of  fact  for  the  jury  to  decide,  whether  the 
defendant  held  under  the  plaintiff  or  not 
Jackson,  ex  dem.  Sagoharie,  v.  Dobbin,  3  J.  R. 
223. 

38.  So,  an  acknowledgment  by  the  person 
under  whom  the  defendant  claims,  that  he 
came  into  possession  under  the  plaintifl's  lessor} 
is  conclusive  as  to  the  tenancy.  Jackson,  ex 
dem.  Vandeuzcn,  v.  Scissam,  3  J.  R.  499. 

39.  A.,  as  the  owner  of  land  in  the  patent  of 
Van  Schcdck,  permitted  B.,  in  1791,  to  occupy 
the  land,  for  which  B.  paid  him  rent.  In  1794, 
commissionera,  appointed  by  the  legislature  to 
settle  the  boundaries  between  the  patent  of 
Van  Schaick  and  that  of  Kayaderosseras,  made 
an  award,  by  which  the  land  of  A.  was  det^- 
mined  to  be  within  the  latter  patent,  on  which 
A.  said,  that  he  save  up  all  claim  to  the  land, 
and  B.,  with  the  knowledge  of  A.,  purchased  it 
of  the ,  proprietors,  under  the  Kmfaderosscm 
patent  Ten  years  aAer,  during  which  time  do 
rent  was  demanded  of  B.,  A,  conceiving  him- 
self not  bound  by  the  award  of  the  commiS' 
sionera,  brought  an  action  of  eject- 
ment against  *B.,  and  attempted  to  [  *528  ] 
recover,  on  the  ground  of  the  pos- 
session of  B.,  as  his  tenant,  from  1791 ;  hdd^ 
that  A.,  having  BO  long  acquiesced  in  the  award 
of  the  commissioners,  and  having  pemiitted  & 
to  attorn  to  a  stranger,  could  not  recover  on 
bis  tenancy  or  possession,  hut  must  prove  a  ti- 
tle. Jackson,  ex  dem.  Watdron^  v.  Weldcn,  3  J. 
R.28a 

40.  Evidence  of  an  agreement  for  a  lease^ 
between  the  lessor  in  ejectment  and  the  ten- 
ant, is  not  sufficient  to  enable  the  plaintiff  to 
recover  the  possession,  when  there  is  no  proof 
that  any  lease  was  ever  executed,  or  rent  paid, 
and  the  tenant  claimed  to  hold  adversely. 
Jackson,  ex  dem.  SoiJi&ampUm,  v.  Coch,  3  J. 
C.22a 

(d)  Equiidhle  tiOe, 

41.  An  equitable  claim,  which  is  doubtfiilf 
cannot  prevail  against  the  legal  estate.  Jackasn, 
ex  dem.  PoUer,  v.  Sisson,  2  J.  C.  321. 

(e)  fVhen  there  is  a  sidtsisHng  title. 

42.  A  lessor  in  ejectment  ought  to  have  i 
subsisting  title  or  interest  in  the  premises. 
Jackson,  ex  dem.  &arr,  v.  Richmond,  4  J.  B. 
483.  Jcuikson,  ex  dem.  lAvingston,  v.  Sdatv^ 
10  J.  R.  368. 

43.  If  a  person  out  of  possession  of  land 
held  adversely,  convey  the  same  to  another, 
the  title  still  continues  in  the  grantor,  and  he 
may  maintain  ejectnient4  Wiliiamai  v.  Jackson^ 
ex  dem.  TibHts,  in  error,  5  J.  R.  489.    Joci 
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mi,  ex  dem;  Tounga,  ▼.  Vredenhvrgh^  1  J.  R. 
159. 

44.  And  where,  in  an  action  of  ejectment, 
seyeral  demises  were  laid,  one  from  the  grantor, 
aod  another  from  the  grantee  of  such  a  deed,  it 
was  hdd,  that  the  plaintiff  might  recover,  though 
he  cotild  not  on  the  demise  of  the  grantee  on- 
ly. Williams  v.  JadtsoHj  ex  dein.  TSbhtts^  in 
error,  5  J.  R.  489. 

45.  A  recovery  in  ejectment  does  not  preju- 
dice the  right  of  the  defendant,  and  be  may 
brin^  his  action,  and  recover,  according  to  the 
interest  which  he  had  before  the  recovery 
aiminsc  him.  Jackson^  ex  dem.  fVrigbij  v. 
Diffcndorf,  3  J.  R.  269. 

&,  So,  where  the  defendant  in  ejectment, 
baviog  f)een  38  years  in  undisturbed  posses- 
sion, suffered  a  judgment  by  default,  and  was 
turoed  out  of  possession ;  hild,  that  he  might, 
Dotwithstanding,  recover  the  premisea  on  the 
KreDgth  of  his  previous  possession.    JhicL 

III.  Entry. 

47.  An  actual  entry  is  in  no  case  necessary, 
except  to  avoid  a  fine.  Jackson,  ex  deiu. 
Broncl,  V.  Crysler,  1  J.  C.  125. 

48.  An  entry  into  part  of  a  tract  of  land, 
vith  a  claim  to  the  whole,  is  equivalent  to  an 
eotry  into  the  whole.  Jackson^  er  dem.  GotiM- 
voor/,  V.  Lumi,  3  J.  C.  109. 

49.  An  entry,  to  avoid  a  statute  of  limita- 
tioDs,  must  be  an  entry  for  the  purpose  of  tak- 
ing pofiseasion.  Jackson,  ex  dem.  liardenhergh, 
V.  ScAoomno&er,  4  J.  R.  390. 

[  *529  ]    ^IV.    JVoHce  to  quU,  when  neees- 
sary,  and  uhtn  tcaivtd  by  the  ten^ 
wPt  disdaimar* 

^.  A  person  entering  upon  land  with  the 
permission  of  the  owner,  as  an  occupant,  with- 
out riisening  any  rent,  and  with  leave  to 
B»ke  improvements,  will,  after  18  years'  pos- 
KSitjon,  be  considered  a  tenant  from  year  to 
year,  and,  as  such,  entitled  to  notice  to  quit. 
iochtm^  ex  dem.  Jjivingston,  v.  Bryan,  1  J.  R. 
322. 

^1.  A.  entered  into  possession  of  land,  as 
tenant  of  R,  under  an  agreement  for  the  hire 
or  the  land,  for  one  year,  at  100  dollars,  and 
held  over  the  year ;  held,  that,  after  the  year, 
^^  was  a  tenant  at  sufferance,  and  not  entitled 
to  a  notice  to  quit.  Jackson^ex  dem.  AndtrsoUt 
V.  .yfLeod,  12  J.  R.  182. 

32.  Where  A.,  by  bis  attorney,  executed  a 
^^w.  to  B.  for  three  years,  and  after  the  expi- 
ration of  the  term,  B.  applied  to  the  attorney  to 
know  if  he  was  authorized  by  A.  to  enter  into 
a  new  agreement,  and  the  attorney  replied  that 
ne  was  not,  but  said  that  B.  might  continue  in 
poasewion  of  the  premises  untifhe  heard  from 
A« ;  hid,  that  B.  was,  afler  the  expiration  of 
the  term,  a  mere  tenant  at  sufferance,  and  not 
•"ntiiled  to  notice  to  quit.  Jackson,  ex  dem. 
^fln  CortUmdl,  v.  Parl^trst,  5  J.  R.  128. 

^  A  lessee,  who  has  taken  posssssion  of 
more  land  than  he  was  entitled  to  by  his  lease, 
*^d  rent  has  been  paid  and  received  for  the 
entire  premisca  in  his  possession,  becomes  ten- 


ant from  year  to  year,  and  the  lessor  cannoc 
bring  ejectment  for  the  land  not  iucluded  in 
the  lease,  without  showing  a  notice  to  quit 
Jackson,  ex  dem.  LivingsUm,  ▼.  WiUey,  9  J.  R. 
267. 

54.  Where  A.,  a  lessee,  agreed  to  sell  a  leaao 
to  B.  for  a  certain  sum,  and  endorsed  his  name 
on  the  lease,  and  delivered  it  to  B.,  who  paid 
liim  the  purchase  money,  and  agreed  t9  pay 
the  rent  in  arrear,  and  to  become  due  on  the 
lease ;  hM,  that  this  was  an  agreement  for  a 
sale,  ond  that  the  relatio% of  landlord  and  ten- 
ant did  not  exist  between  theno,  so  as  to  entitle 
B.  to  a  notice  to  quit.  Jackson,  ex  dem.  SUw» 
aH,  V.  Kingaley,  17  J.  R.  158. 

55.  Where,  by  an  agreement  for  the  sale  of 
lands,  the  defendant  is,  on  dehvery  of  the  pee- 
session,  to  pay  part  of  the  purchase  money,  the 
residue  to  ue  ]Miid  at  future  periods,  and  the 
defendant  pays  part,  and  takes  possession  un- 
der the  agreement,  the  vendor  cannot  main- 
tain ejectment  without  giving  notice  to  quit 
Jackson,  ex  dem.  Ostrander,  v.  Rowan,  9  J*  R« 
330. 

56.  A.  entered  into  posscssioni  tmder  aa 
agreement  for  a  conveyance  when  the  whole 
of  the  purchase  money  should  be  paid,  and  in 
the  mean  time  to  pay  an  annual  rent  of  25 
bushels  of  wheat;  A.,  having  paid  rent  for  one 
year  at  least,  becomes  a  tenant,  and  is  entitled 
to  notice  to  quit  Jackson,  ex  dem.  IMngstoUf 
v.  Mven,  10  J.  R.  335. 

57.  A  mortgagor  is  entitled  to  notice  to  i)uit 

Erevious  to  the  bringing  an  action  of  ejectment 
y  the  mortgagee.  Jackson,  ex  dem.  Benton, 
V.  Laughhcad,2  J.  R.  75.  S,  P.  Jackson^  ex 
dem.  Varr,  v.  Grten,  4  J.  R.  186. 

*58.  But  a  purchaser  from  .the  [  *530  ] 
mortgagor  is  not  entitled  to  notice, 
for  the  relationship  of  landlord  and  tenant 
does  not  exist  between  him  and  tiie  mortgagee. 
Jackson,  ex  dem.  Simmons,  v.  Chase,  2  J.  R. 
84.  S.  P.  Jackson,  ex  dem.  Ferris,  v.  FuUeTf 
4  J.  R.  215. 

59.  To  entitle  the  defendant  to  notice,  there 
must  be  a  privity  either  of  contract  or  of  estate 
between  the  lessor  and  the  defendant  Jach- 
son,  ex  dem.  Ferris,  v.  Fuller,  4  J.  R.  215. 

60.  There  must  be  a  tenancy,  or  existing  re- 
lation of  landlord  and  tenant  Jackson,  ex  dem. 
jrkiibeck,  y.  Deyo,  3  J.  R.  422.  &  P.  Jackson, 
ex  dem.  PkiUips.  v.  Jlldrich,  13  J.  R.  106. 

61.  A  |)er8on  claiming  to  hold  land  in  fee  is 
not  entitled  to  notice  to  quit  Ibid,  3  J.  R. 
422. 

62.  A  tenant  at  will  is  not  entitled  to  notice 
to  quit  Jackson,  ex  dem.  Van  Denberg,  v. 
Bnidt,  2  C.  R.  169.  {But  see  Jackson,  ex  dem, 
UmngsUm,  v.  TfHsey,  9  J.  R.  267.  in  which  the 
Court  seem  inclined  to  the  opinion  that  he  is  en- 
titled to  notice ;  and  see  anle^  pL  53.) 

63.  If  a  person,  holding  under  adverse  t]tl& 
make  application  to  the  lessor  of  the  plaintin 
to  be  cleemed  his  tenant,  there  is  no  tenancy 
created,  and  he  is  not  entitled  to  notice.  Jack" 
son,  ex  dem.  Viely,  v.  Cuerden,  2  J.  C.  353. 

64.  Where  the  defendant  had  originally  en- 
tered adversely,  a  permission  by  one  of  the  les- 
sors of  the  plaintin  to  continue  in  possession, 
and  a  disclaimer  by  the  defendant  to  hold  ad- 
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vorsely,  will  not  coDBSttute  him  tenant  so  as  to 
entitle  him  to  notice  to  quit.  Jackstnu  ex  dem. 
DiU,  V.  Tyer,  d  J.  R.  444. 

65.  A  servant  or  bailiff,  in  the  poaKSsion  of 
lands,  is*not  entitled  to  notice  to  quit.  Jacksonj 
ex  dem.  FUzroy^  v.  SampU^  1  J.  C.  231. 

66.  Ifapenson  holding  land  by  virtue  of  a 
parol  gifV,  and  who  is  consequently  but  a  ten- 
ant at  will,  lease  the  land,  and  the  donor  mere- 
ly permits  the  lessee  to  build  and  enjoy  the 
term,  the  relationship  of  landlord  and  tenant  is 
not  created,  and  the  lessee  is  not  entitled  to 
iK>tice  to  quit.  Jackion%  ex  dem.  Van  Men,  v. 
Biogen,  1  J.  C.  3:J.    «.  C.  2  C.  C.  E.  314. 

§7.  Notice  to  quit,  given  by  the  lessor  X6  his 
immediate  lessee,  who  iias  continued  to  pay 
him  his  annual  rent,  is  sufficient,  though  an- 
other person  is  in  possession  of  the  premises. 
Jackmnif  ex  dem.  Livingstim,  v.  Baker.  10  J. 
R.370. 

68.  A  disclaimer  by  the  tenant  dispenses 
with  the  necessity  of  notice.  Ja4Jcs^n,  ex  dem. 
LocknU,  ▼.  Wheder,  6  J.  R.  272. 

69.  A.  entered  on  the  land  of  B.,  With  his 
permissioD,  as  a  mere  occupant,  without  any 
i^nt  l)eing  reserved ;  B.  sold  the  land  to  C, 
imder  whom  A.  continued  in  possession,  and 
afterwards  sold  all  his  right,  &c.  to  D.,  who 
took  posaeasion,  and  claimed  to  hold  under  tha 
deed  firora  A. ;  this  disc^laimer  was  held  to  be 
suiBcient  to  dispense  with  a  previous  notice  to 
quit    Ibid, 

70.  But  where  the  disclaimer  was  made  af- 
ter the  date  of  the  demise,  and  no  notice  to 
quit  was  shown,  or  other  determination  of  the 
tenancy,  so  as  to  prove  a  right  of  entry,  tlie 
plaintiff  was  nonsuited.    Ibid. 

71.  Where  a  mortgage  contains  a  power  of 
Bokf  on  default  of  payment,  and  the  mortgagee 

proceeds  under  the  power,  and  gives 
[  *531  ]    public  ^notice  of  the  sale  for  six. 

successive  months,  pursuant  to  the 
statute,  this,  in  an  ejectment  afterwards  brought 
against  the  mortgagor,  will  be  deemed  equiva- 
lent to  six  months'  notice  to  quit,  previous  to 
tlie  sttiL  Jackson^  ex  dem.  Bennet,  v«  Lam- 
ton,  17  J.  R.  300. 

72.  Though  a  mortgagor  in  possession  is 
entitled  to  a  notice  to  quit,  before  an  action 
brought;  yet  if  he  sells  the  premises  abso- 
lutely, the  purchaser  is  not  entitled  to  notice  to 

Jutt.  Jackson^  ex  dem.  Barclay,\.  Hopkins,  IS 
.  R.  487. 

73.  Oflleringto  show  that  a  mortgage  hail 
been  paid  off  and  satisfied,  is  not  a  waiver  of 
notice  to  quit    Ibid. . 

74.  An  asatgnmerU  of  the  mortgage,  by  the 
mortgagee,  does  not  destroy  the  privity  of  tlio 
estate,  or  change  the  condition  of  the  mortga- 
gor's tenancy.    Jfn± 

And  see  Landlord  aj^d  Tenant. 


V.  Defence ;  (a)  TK&e  m  the  defendant,  or  a 
thrd  person;  (b)  Adverse  possession;  (c) 
How  the  lessor  may  repel  the  defence  of  ad- 
verse possession ;  (d)  When  the  defendant  is 
vreduded  from  disjnding  th^  lessor's  tUle; 
(o)  Other  maUers  %d^enee  in  ^eclment. 


(a)  TKile  in  Oie  dtfendasU  or  a  third  person, 

75.  Wliere  the  landlord,  on  a  clause  of  re-en- 
try for  non-payment  of  rent,  obtained  judgment 
by  default  against  the  casual  ejector,  the  record 
of  the  judgment,  without  the  previous  affidavit 
required  by  statute  being  produced,  is  a  suf- 
ficient defence  to  an  ejectment  brought  by  the 
former  tenant  for  the  premises.  Jackson,  ex 
dem.  Smith,  v.  ff^iison,  3  J.  C.  295. 

76.  A.  die<l  seised  of  lands,  leaving  tliree 
sons,  B.,  C,  and  D.  In  ejectment,  by  the  beiis 
of  B.,  against  £}.,  who  claimed  to  hold  under  D., 
E.  o^red  in  evidence  the  will  of  A.,  dated  in 
1757,  by  which  he  devised  his  real  estate  to  his 
three  sons  and  their  hcinB  in  equal  proportions; 
but  it  being  objected  that  the  will  was  void,  on 
account  of  the  insanity  of  the  testator,  E.  waiv- 
ed the  pro^luction  of  the  will,  and  relied  on  a 
parol  partition  of  the  testator's  estate,  between 
the  three  sous,  made  in  1786,  a  previous  hold- 
ing by  them  as  tenants  in  common,  and  tlie 
separate  possession,  under  the  partition  of  D., 
continued  from  that  time :  Hdd,  that,  though 
when  a  tenancy  in  common  is  admitted,  a  pa- 
rol partition,  followed  by  )>os8e8sioii  under  it, 
will  be  valicl ;  yet,  where  the  whole  right  or 
tide  of  the  narty  setting  up  the.  tenancy  in 
common  and  parol  partition  is  denied,  a  parol 
partition  and  possession  under  U,  wiU  not  be 
sufScient  to  transfer  the  tide ;  that  by  waiving 
the  will  of  A.  the  title  was  to  be  considered  in 
B.,  as  heir  at  law,  and  could  not  be  devested  by 

CI.    Jackson,  ex  dem.  Van  Beuren,  v.  Vos- 
h,  9  J.  R.  270. 

77.  Though,  afler  a  possession  by  D.  for  so 
long  a  time,  a  tenancy  m  common  might  have 
been  presumed ;  yet,  by  offering  the  will  of 
A.,  and  waiving  it,  the  door  was  shot  against 
the  presumption  of  any  other  source  of  Uile. 

78.  In  ejectraept,  by  the  boirs  at  law  of  A. 
against  B.,  who  had  *taken  a  lease 

of^  the  ancestor,  the  heirs  are  not  [  *532  ] 
bound  to  produce  the  will  of  tiie 
ancestor,  supposing  that  it  can  be  shown  tiiaC 
he  made  one,  but  the  defendant,  if  be  means 
to  bar  the  title  of  ilie  heir  at  law,  must  show 
affirmatively  a  devise  of  the  premises  in  ques- 
tion. Brandt,  ex  dem.  Cuyler,  v.  Livcrmorc,  10 
J.R.358. 

79.  An  outstanding  title  must  be  a  present 
and  operative  one,  otherwise  the  presumption 
will  be,  that  it  has  become  extinguished.  Jack- 
son, ex  dem.  Klock,  v.  Hvdson,  3  J.  R.  375. 
S.  P.  Jackson,  ex  dem.  Dunbar,  v.  Todd^  6 
J.  R.  257. 

80.  And  if  the  plaintiff  sliow  a  good  title, 
the  presumption  of  the  extinguishment  of  tlie 
outstanding  title  ought  to  be  hbcrallv  indulp'^. 
Jackson^  ex  dem.  Klock,  v.  Hudson,  3  J.  R.  375. 

81.  Though  the  defendant  ybrciJfy  emered 
and  took  possession,  he  is  not  precluded  from 
setting  up  a  title  in  himself  or  in  o  third  j)ersoo» 
in  bar  of  the  action.  Per  Soenccr,  J.  /acA- 
sot^  ex  dcra.  Seelye,  v.  J^Iorst,  16  J.  R,  19'. 

82.  Where  upwards  of  twenty  years  of  ad 
verse  possession  have  run  against  an  outstand- 
ing title,  it  cannot  be  set  up  as  a  bar ;  for  the 
presumption  ia^  that  it  is  no  longer  a  sufasistioi 
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title.    Jttckaony  ex  dem.  Dvncan^  v.  Harder.  4 
J.  R.202. 

83.  A  claim  or  title  which  could  not  be  eet 
up  by  a  penion  while  in  possession,  cannot  be 
Bet  up  by  anodier  person  who  comes  into  pos- 
sesRion  under  him.    IhidL 

84.  A  mortgage,  before  foreclosure  or  entry, 
is  not  a  legal  title  which  a  stranger  can  set  up. 
Collins  V.  Torriff  7  J.  R.  278.  Jackson,ex  dem. 
Martin,  v.  Pratt,  10  J.  R.  381. 

85.  Where  the  mortgagee  has  never  entered, 
snd  there  has  been  no  foreclosure,  and  interest 
has  not  been  paid  witliiu  twenty  years,  a  mort 
sage  is  not  a  subsisting  title.  ,  CoUins  v.  Torry, 
7  J.  R.  27a  &  P.  Per  Kmt,  Ch.  J.  Jacluofi, 
ex  dem.  Klock^  r.  Hudson^  3  J.  R.  375. 

8d.  But  the  assignee  of  a  mortgagee  in  pos- 
wasdon  is  protect^  by  the  mortgage,  though 
DO  foreclosure  of  it  is  shown.  Jackson,  ex  dem. 
Minkkry  y.  MinkUr,  10  J.  R.  480. 

87.  Where  no  iiossessidn  had  been  taken 
onder  a  mortgage,  nor  any  interest  paid,  nor 
steps  taken  to  enforce  it,  for  19  years ;  held  not 
to  be  a  subsisting  outstanding  title,  and  that  a 
jury  might  presume  it  satisfied.  Jocivon,  ex 
dem.  Martiny  v.  Pratt,  10  J.  R,  381. 

88.  Where  a  person  who  had  a  mortgage  of 
bnds,  was  afcerwards  attainted  ;  hdd,  that  the 
mortgage  might  be  set  up  agoinst  the  people 
as  having  succeeded  to  the  rights  of  the  mon- 
ger. Jaekson,  ex  dem.  People,  v.  Pierce,  10 
J.R.414. 

89.  A.,  in  1770,  being  indebted  to  B.  by  three 
aeveral  bonds,  executed  a  mortgage,  including 
the  premises  in  question,  and  covenanted,  that 
OD  de&alt,  the  mortgagee,  his  heirs,  &c.  might 
«nier;  in  1771  the  mortgage  had  become  for- 
feited, and  a  judgment  had  also  been  recovered 
by  B.  against  A. «  which  was  revived  in  1775, 
uid  in  1778,  under  which  the  premises  in  ques- 
tion were  sold  to  C,  (who  also  derived  title 
from  the  heirs  and  devisees  of  B.,)  from  whom 
the  defendant  claimed  title,  but  the  validity  of 
the  sberifT's  deed  was  questionable ;  in  an  ac- 
^OD  of  ejectment  by  persons  claiming  under 
^  hdd,  that  although  the  mortgage  was  for- 
feited as  long  ago  as  1771,  it  was 

[*533  ]  still  ^outstanding,  the  presumption 
of  payment  bein^  rebutted  by  the 
proceedmgs  had  to  revive  the  judgment,  (which 
Judgment  had  been  recovered  on  two  of  the 
bonds  recited  in  the  mortgage,)  and  the  sale 
under  the  execution,  notwiuistanding  the  pro- 
**^iDg8  and  sale,  might  liave  been  defective ; 
«»rt  that  from  1771  to  1790,  when  C.  took  pos- 
■wsion,  after  deducting  the  period  of  the  rev- 
<Hutionary  war,  there  had  not  been  sufficient 
ijme  on  which  to  found  a  presumption ;  and 
that,  consequently,  the  mortgage  was  a  good 
outetanding  title,  and  sufficient  to  protect  the 
{pendant's  possession,  independent  of  the  sher- 
iff^s  deed.  Jackson,  ex  dem.  Livingston,  v. 
'^Lancey,nj.R.d65, 

90.  A  satisfied  mortgage,  though  paid  off  by 
the  defendant,  is  not  a  bar  in  eiectmenL  Jack- 
*>n,  ex  dem.  JVatson,  y.  Oris,  11  J.  R.  437. 

(b)  Mverst  possession, 

j^  A  claim  and  color  of  title  sufilcient  to 
^'^'^/aU  preeumptioQ  that  the  defendant  ia 


in  possession  under  the  plaintiff,  is  adverse. 
Jackson,  ex  dem.  Dunbar,  v.  Thdd,  2  C.  R.  183 
S.  P.  Jackson,  ex  dem.  Young,  v.  Ellis,  13  J.  R. 
118. 

92.  It  is  not  necessary  tnat  it  should  be  a 
legal  and  valid  title.    Ibid, 

(>3.  Where  a  boundary  line  was  in  dispute, 
which  the  lessor  claimed  to  have  run  accord- 
ing to  a  paitition  deed  under  which  both  (Mir- 
ties  held,  and  which  would  cut  off  part  of  the 
premises  of  the  defendant,  the  latter  was  al- 
lowed to  protect  his  possession  by  showing  a 
|x>sse8sion  in  that  part  by  himself,  adversely  to 
any  other  claim,  for  36  years,  and  a  recognition 
by  the  lessor  of  the  existing  boundary.  Jack- 
son, ex  dem.  Putnam,  v.  Bou^n,  1  C.  R.  358. 

94.  To  constitute  an  adverse  possession,  it 
is  not  necessary  that  there  should  be  a  rightful 
title ;  it  must,  however,  be  a  possession  under 
claim  and  color  of  title,  and  exclusive  of  any 
other  right.  Per  Spencer,  J.  Smith,  ex  dem. 
Teller,  v.  Burtis,  9  J.  R.  174.  S.  P.  Jackson, 
ex  dem.  Roosevelt,  v.  Wheat,  18  J.  R.40.  Jack- 
son, ex  dem.  Vanderlyn,  v.  Mwton,  18  J.  R, 
355. 

95.  Adverse  possession  is  a  question  exclu- 
sively for  the  jury.  Jackson,  ex  dem.  Jadunn,  v. 
Joy,  9  J.  R.  102. 

9iS.  That  an  adverse  possession  may  be  a  bar, 
strict  proof  is  required  that  it  was  hostile  in  its 
inception,  and  had  continued  so  for  20  years ; 
and  the  possession  must  also  be  marked  by 
definite  ooundaries.  Brandt,  ex  dem.  Wcl- 
Um,  V.  Ogdtn,  IJ.  R.  156.  S.  P.  3  J.  C.  124. 
9J.R.lGa    12  J.  R.  365. 

97.  2'bere  must  be  a  real  and  substantial 
enclosure,  an  actual  occupancy,  a  positio  pedis^ 
which  is  definite,  positive  and  notorious,  to 
constitute  an  advent  possession,  when  that  is 
the  only  defence,  aud  is  to  countervail  a  legal 
title  ;  a  fence,  made  by  felling  trees,  and  lap- 
ping them  one  upon  another  round  the  land, 
called  a  possession  fence,  is  not  sufficient 
Jackson,  ex  dem.  Hardenberg,  v.  Schoonmaker 
2  J.  R.  230. 

98.  An  entry  adverse  to  the  lawful  possessoi 
is  not  to  be  presumed,  but  must  be  clearly 
proved.  Jackson,  ex  dem.  Gansevoort,  v.  Par- 
ker, 3  J.  C.  124.  friekham  v.  Conklin,  6  J.  R. 
220.  Jackson,  ex  dem.  Botmel,  v.  Sharp,  9.  X 
R.163. 

*99.  Where  the  defendant  did  not 
originally  enter  under  a  tide  hostile  [  *584  } 
to  Uie  lessor,  it  will  be  intended  that 
he  entered  under  his  tide.  Jackson,  ex  dem. 
Gansevoort,  v.  Parker,  3  J.  C.  124.  Jackson,  ex 
dem.  Bonnel,  v.  Sharp,  9  J.  R.  16a  &  P.  Jack- 
son, ex  dem.  Winihrop,  v.  Waters,  12  J.  R.  365. 
Jackson,  ex  dem.  Beldin,  v.  Thomas,  16  J.  R.  293. 

100.  The  statute  of  limitations  does  not  be- 
gin to  run  from  the  time  that  the  tenant  came 
mto  possession,  but  from  the  time  of  nis  hold- 
ing adversely.  Jackson,  ex  dem.  Gansevoort, 
V.  Parker,  3  J.  C.  124. 

101.  Where  an  adverse  possession  has  com- 
tnenced  in  the  lifetime  of  the  ancestor,  the  op- 
eration of  the  statute  of  limitations  is  not  pre- 
vented by  the  title  descending  to  a  person  un- 
der a  \e^  disability.  Jackson,  ex  dem.  Zav- 
ingston,  v.  IMint,  15  J.  R.  169. 
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102.  A  purchaser  at  a  sheriff's  sale  will  not 
be  presumed  to  hold  adversely.  Jackson^  ex 
dem.  Kkin,  v.  Graham,  3  C.  R.  188. 

103.  The  possession  of  a  defendant  afler  a 
sale  under  an  execution,  is  not  adverse  to  the 
purchaser,  for  he  is  qua^i  his  tenant  at  wilJ. 
Jitckson,  ex  dem.  Kane,  v.  ^emberghj  1  J.  C. 
15a  5.  C.  1  J.  R.  45.  n.  S,  P.  Jackson^  ex 
dem.  Klem,  v.  Grahaniy  3  C.  R.  188. 

104  A  person  entering  under  a  lease,  and 
holding  over  afler  its  expiration,  does  not  theror 
by  gain  a  possession  adverse  to  his  lessor. 
JSrnndUr,  ex  dem.  Fitch,  v.  ManhaU,  1  C.  R. 
394. 

105.  And  a  person  coming  in  under  the 
lessee  will  be  considered  as  holding  under  the 
same  title.    Iftid. 

106.  Where  A.  went  into  possession  of  land 
under  an  agreement  made  with  B.  for  the  pur- 
chase, and  C.  afterwards  took  possession  un- 
der an  agreement  with  A.  for  the  purchase, 
the  possession  of  C.  was  hM,  not  to  he  adverse 
to  the  title  of  B.  Jackson,  ex  dem.  GristeM, 
V.  Bard,  4  J.  R.  230. 

107.  A  possession  of  a  lot  of  land  com- 
menced adversely  25  years  ago,  by  clearing  of 
four  or  five  acres,  without  showing  on  what 
part  such  clearing  was  made,  and  a  regular 
deduction  of  title,  or  privity  and  continuity  of 
possession  down  to  tiie  defendant,  is  not  such 
an  adverse  possession  as  will  bar  the  plaintiff. 
Doe,  ex  dem.  Clinton,  v.  Campbdl,  10  J.  R.  475. 

108.  A.  entered  into  possession  of  land  with- 
out title,  and  afterwards  entered  into  a  contract 
with  T.,  who  covenanted  to  give  him  a  deed 
for  the  land.  A.  assigned  the  contract  to  S., 
who  took  possession,  and  afterwards  received 
the  deed  from  T.,  and  afterwards  a  deed  from 
B.,  the  patentee  and  true  owner.  Held,  that 
the  original  possession  of  A.,  being  without  ti- 
tle, was  to  be  deemed  the  possession  of  B.,  the 
patentee ;  and  that  the  possession  of  S.,  under 
the  covenant  from  A.  to  T.,  was  not  adverse. 
Jackson,  ex  dem.  Bonnet,  v.  Sharp,  9  J.  R.  163. 
See  ante,  pi.  99. 

109.  A.,  claiming  title  to  land  by  descent, 
made  a  parol  gift  of  the  same  to  B.,  under 
which  B.  entered,  and  afterwards  A.  conveyed 
the  land  to  B. ;  held,  that  if  the  deed  related 
back  to  the  entry  of  B.,  there  was  an  adverse 
possession,  commencing  in  B. ;  and  that  if 
It  did  not,  still,  as  B.,  by  virtue  of  the  parol  gift, 
became  the  tenant  at  will  of  A.,  and  his  pos- 
session was  to  be  deemed  that  of 

[  *585  ]    A.,  there  was  an  ^adverse  posses- 
sion commencing  in  A.    Jackson, 
ex  dem.  Young,  v.  IMis,  13  J.  R.  118. 

110.  The  defendant  having  purchased  a  lot  of 
land,  and  received  a  deed  for  the  whole  of  it,  in 
which  the  grantor  stated  hiqnself  to  be  heir 
of  the  patentee,  and  the  grantee  entered  into 
possession  under  that  deed,  and  it  afterwards 
appeared  that  the  grantor  had  a  title  to  one 
ninth  part  only  of  the  lot  as  tenant  in  common ; 
held,  that  this  did  not  alter  the  character  of 
the  defendant's  possession,  or  prevent  its  being 
adverse ;  but  that  he  must  be  deemed  to  have 
entered  under  his  deed,  as  sole  owner  in  fee  of 
the  whole  lot  Jackson,  ex  dem.  Preston,  y. 
Smith,  13  J.  R.  406. 
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111.  Possession  ofland  by  a  purchaser  under 
a  deed  for  tlie  entire  lot,  given  without  right 
in  the  grantor,  is  adverse  to  the  riffhtfui  own- 
ors,  though  tenants  in  common  with  the  grant- 
or ;  and  a  subsequent  deed  executed  by  them, 
during  such  adverse  possession,  is  void ;  and 
subsequent  releases  by  the  other  tenants  io 
common  to  the  grantor  of  the  defendant,  enure 
to  the  benefit  of  the  defendant.    Ibid, 

112.  Where  a  grantee  entera  into  possession 
of  land  under  his  deed,  and  aAerwards  com- 
missioners appointed  by  the  Court  to  make  par- 
tition of  tlie  land  convey  it  to  a  purchaser,  the 
grantee's  possession  becoming  adverse,  the  deed 
of  the  commissionere  is  void,  and  the  original 
grantee,  not  being  a  party  to  the  proceedings  in 
partition,  is  not  bound  by  them.  Jackson,  ex 
dem.  Smith,  v.  Vrooman,  13  J.  R.  488. 

113.  A.,  being  owner  of  certain  lands  in  the 
Jjuncnbur^h  patent,  died,  after  devising  tlie 
same  to  his  wife,  during  widowhood,  and  re- 
mainder, in  fee,  to  B.,  and  his  three  brothcni. 
A  dispute  having  arisen  between  C,  the 
daughter  of  B.,  and  her  husband,  and  the  oth- 
er devisees,  as  to  the  portion  of  land  to  which 
she  was  entitled,  her  portion  was  ascertained 
and  conveyed,  in  1772,  to  her  husband  ;  aod 
certain  {lersons  were  appointed  by  tlie  deed  to 
locate  and  reduce  to  severalty  her  share,  on 
any  of  the  land  within  the  patent,  in  possession 
of  the  parties  of  the  first  part,  or  their  tenants. 
In  an  action  of  ejectment,  by  persons  claiming 
under  A.,  against  the  defendant,  who  entered 
upon  the  premises  in  question  23  yeare  before, 
claiming  title  under  the  husband  of  C. ;  keU, 
that  there  was  such  an  adverse  possession  in 
the  defendant  as  Imrred  the  action,  and  which 
could  not  be  repelled  by  showing  that  he  bad 
obtained  his  possession  from  the  tenants  of  the 
lessore  of  the  plaintiff^  or  their  ancestors ;  for 
it  was  to  be  presumed,  after  such  a  lapse  of 
time,  that  the  persons  appointed  to  locate  the 
share  of  C,  had  located  it  upon  lands  in  the 
possession  of  tenants,  as  they  were  authorized 
to  do.  Jackson,  ex  dem.  lAvingston,  v.  HaUeU' 
back,  13  J.  R.  499. 

114.  A.  entered  into  possession  of  land  under 
a  lease  in  fee,  in  1775,  and  iii  1778  gave  the 
land  to  her  son  B.,  by  parol,  who  entered  into 
possession,  and  continued  in  possession,  claim- 
ing under  the  lease,  until  1798,  exce)>ting  the 
period  of  the  revolutionary  war,  and  a  year  or 
two  afterwards;  and  B.  conveyed  the  same 
premises  to  C,  and  C.  to  D.,  yfho  conveyed  the 
same  to  the  defendant ;  held,  that  this  was  such 
an  adverse  possession  as  barred  an  action  of 
ejectment,  brought  by  a  pereon  having  title  to 
the  land  commencing  in  1807.  JatSson,  ex 
dem,  Colden,  v.  Moore,  13  J.  R.  513. 

*115.  Where  an  adverse  posses-    [  *536  ] 
sion  begins  to  run  in  the  lifetime  of 
the  ancestor,  and  the  land  descends  to  an  in- 
fiint  heir,  the  latter  is  not  protected  by  his  dis- 
ability.   Ibid. 

116.  Where  a  person  enters  upon  land  with- 
out tide,  and  the  tenants  surrender  their  pos- 
sessions, and  attorn  to  him,  this  is  not  a  dis- 
seisin or  ouster,  and  the  attornment  is  void ; 
and  such  entry  and  attornment  are  not  the 
commencement   of   an   adverse   poflsessBOD. 
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Jadsofi,  ex  dem.  Livingsion^  y.  De  LancVj  13 
J.  R.  537. 

117.  C,  who  had  married  a  devisee  of  B., 
a  mortgagee,  purchased  the  land,  after  th6 
mortgage  had  become  forfeited,  under  an  ex- 
ecution issued  on  a  judgment  against  B.,  on 
bis  bond,  and  took  possession  under  the  deed. 
In  an  action  of  ejectment,  brought  by  D., 
claiming  uuder  the  will  of  A.,  the  mortgagor ; 
hdd,  that  as  the  mortgage  passed  under  the 
geiieml  words  of  the  will  of  the  mortgagee, 
the  defendant  might  set  up  this  as  an  out- 
stniuiing  title,  to  defeat  the  plaintiff's  action ; 
and  that  his  adverse  possession  under  it  was 
not  repelled  by  the  circumstance,  that  D.  had 
not  a  riffht  of  entry  until  aAer  the  determi- 
nation of  a  previous  estate  for  life,  the  ex- 
ecutory devise  to  D.,  in  the  will  of  A.,  being 
repugnant  and  void.    Ibid, 

lid  If,  on  the  trial,  the  defendant  shows 
that  be  took  possession  claiming  under  a  deed, 
lit*  id  not  bound  to  produce  the  deed,  though 
called  lor  by  the  plaintiff^  but  may  rely  on  his 
adverse  possession.  Jackson^  ex  dem.  Roost- 
nit,  V.  Wktai,  18  J.  R.  40.  5.  P.  Jackson^  ex 
dem.  Vanderli/n,  v.  JVeioton^  18  J.  R.  355. 

119.  And  if  the  party  produces  the  deed, 
audit  is  found  defective,  it  will  not  destroy  ihe 
effect  of  his  adverse  {possession.  Jackson^  ex 
dom.  Vanderlyny  v.  J^eicUm^  18  J.  R.  355. 

120.  If  a  party  in  possession  claiming  under 
a  deed,  supposing  that  there  was  some  defect 
in  the  execution  of  it,  applies  to  purchase  the 
title  of  a  person  claiming  the  same  premises, 
uuder  a  subsequent  deed,  for  the  purpose  of 
strengthening  or  quietincr  his  own  title,  this  is 
not  an  abandonment  of  bis  own  title,  nor  an 
acknowledgment  of  a  superior  title  in  another. 

121.  Where  the  defendant  entered  into  pos- 
Sf^jsion,  claiming  title,  and  afterwards  took 
a  deed  of  the  land  from  the  legal  owners,  un- 
der whom  the  lessor  of  the  plaintiff  derived 
tide  by  a  subseijuent  deed,  the  possession  of 
the  defendant  is  to  be  considered  as  adverse 
from  the  beginning,  or,  at  least,  from  the  date 
of  liis  deed ;  and  not  from  t*he  date  of  the  deed 
to  the  lessor  of  the  plaintifil    IhitL 

(c)  How  (Ae  Uswr  may  repd  Ihe  defence  of  ad" 
vene  poaaeatwiu 

m 

122.  Where  a  person  enters  without  pre- 
tending to  a  title,  his  riossession  will  be  deem- 
ed the  possession  of  tne  true  owner.  Jackson^ 
ex  dem.  Bonnd^  v.  Sharpy  9  J.  R.  16a  Su 
cn/<%pL99. 

12^.  Every  presumption  is  in  favor  of  a 
poiiscssion  in  subordination  to  the  title  of  the 
true  owner.  Ihid,  S,  P.  Jackson^  ex  dem. 
WxrJhrop,  ▼.  Watera,  12  J.  R.  3G5.  Jackstm, 
ex  dpm.  Bddeti,  v.  Thomaa^  16  J.  R.  293. 

124.  But  if  a  person  so  entering  aflerwards 
obtain  a  good  or  colorable  title,  an  adverse 
pos^^ession  will  commence  from  that  period. 
Jnrkson,  ex  dem.  Bdden^  v.  TTunnaif  16  J.  R. 
293. 

•125.  Where  an  adverse  posses- 

I  •sot  ]     sion  is  relied  on,  the  plainti^  may 

produce  evidence  to  sbow,  that  the 


person  whose  possession  is  set  up  as  adverse, 
entered,  claiming  to  be  tenant  in  common,  un 
der  the  same  title  with  those  through  whom 
the  plaintiff  claims,  without  being  at  the  same 
time  obliged  to  admit  the  fact  that  B.  was  a 
tenant  in  common  with  him  Smithy  ex  dem 
TeUery  v.  Buriisy  9  J  R.  174. 

126.  If  B.  enter,  claiming  as  tenant  in  com- 
mon, under  the  same  tide  as  that  of  the  lessor, 
it  aduiits  the  title  of  the  lessor,  so  that  neithet 
B.  nor  those  claiming  under  him,  can  set  up 
such  entry  as  adverse  to  the  commou  title)  oi 
injurious  to  the  rights  of  the  other  tenants  in 
common.  lUd,  Su  Jackswiy  ex  dem.  Fisher^ 
V.  Creai,  13  J.  R.  116. 

127.  Where  A.  entered  into  possession  ol 
land  in  1770,  and  in  1786,  received  a  deed  from 
his  father  and  mother  for  the  land,  but  which 
was  not  acknowledged  by  the  mother,  to 
whom  the  title  belonged  by  inheritance ;  heldy 
that  the  acceptance  of  tlie  deed  was  sufficient 
to  repel  the  parol  evidence,  that  A.  entered  ad- 
versely to  his  mother's  title,  or  if  his  posses- 
sion had  been  adverse  to  that  time,  it  ceased  to 
he  so  on  accepting  the  deed.  Jackxony  ex  dem. 
Sinsabaugky  v.  SearSy  10  J.  R.  485. 

123.  The  repeated  application  of  the  de- 
fendant to  the  lessor  of  the  plaintiff,  to  pur- 
chase the  premises  in  question,  affords  a  pre- 
sumption diat  he  came  into  possession  under 
such  lessor.  JacknUy  ex  dem.  Ru^seQy  v.  CroVf 
12  J.  R.  427. 

129.  A  person  who  has  entered  by  |)ermi»- 
sion  of  one  tenant  in  common,  cannot,  (a  par- 
tition having  been  made)  set  up  an  adverse 
title  in  a  bar  of  an  action  of  ejectment  by  the 
tenant  in  common,  to  whose  share  the  prem- 
ises have  fallen.  Jackaony  ex  dem.  JFuW,  v. 
Ocfli,  13  J.  R.  116. 

130.  Where  a  person  in  possession  of  land, 
covenants  with  another  to  pay  him  for  the 
land,  and  receive  a  deed  from  him,  he  cannot, 
in  an  action  of  ejectment  by  the  covenantee, 
set  up  an  outstandmg  title,  or  a  title  in  liimself^ 
unless  he  can  show  that  be  was  deceived  or 
imposed  upon  in  making  the  agreement. 
Jackson,  ex  dem.  Brawny  v.  *Bycr$y  14  J.  R. 
224. 

(d)  When  ihe  defendant  ts  precluded  from  diS' 
pviing  the  le$8or^8  title. 

131.  A  mere  trespasser  or  intruder  cannot 
protect  himself  by  setting  up  an  outstanding 
title  in  a  stranger.  Jackson,  ex  dem.  Duncan^ 
v.  Hardery  4  J.  R.  202. 

132.  A  person  who  has  entered  into  pos- 
session unaer  another,  and  acknowledged  bin 
title,  cannot  set  up  an  outstanding  title  in  a 
third  person.  Jackson^  ex  dem.  Smiihy  v.  Stev?- 
art,  6  J.  R.  34.  &  P.  JacksoUy  ex  dem.  Davy, 
V.  De  fVaiUy  7  J.  R.  157. 

133.  If  the  defendant  has  recognized  the 
lessor  as  hb  landlord,  he  cannot  afterwards 
dispute  his  title.  Jackson,  ex  dem.  Low,  t. 
Reynoldsy  1  C.  R.  444.  Jackson,  ex  -dem. 
BleeckcTy  v.  Whitfordy  2  C.  R.  215.  Jackson^ 
ex  dem.  Van  AUn,  v.  Voshurgh,  7  J.  R.  186. 

134.  He  will  not  be  permitted  to  show,  that 
the  land  le«0ed  to  bim  is  without  the  bounda 
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of  his  lessor's  premises.     Jadeaonj  ex  Hem. 

•Bleecker,  v.  ffkUford,  2  C.  R.  215. 
[♦638]     5.  P.  Brant,  ex  dein.  Cuyler,  v. 

lAvermorej  10  J.  R.  358. 

135.  A  tenant  wiio  had  been  in  possession 
under  an  adverse  title,  made  application  to 
the  lessor  of  the  plaintiff  to  purchase  the  land, 
and  requested  to  be  considered  as  his  tenant ; 
held,  that  although  this  precluded  the  tenant 
from  taking  advantage  or  the  statute  of  limita- 
tions, yet  he  might  show,  that  the  application 
was  founded  in  mistake,  or  that  the  fee  existed 
in  himself,  or  out  of  the  lessor,  but  he  cannot 
set  up  want  of  notice  to  quit  as  a  defence. 
Jackson,  ex  dem.  Vidy,  v.  Cuerdenj  3  J.  C. 
353. 

136.  A  person  purchasing  land  under  an 
execution  is  substituted  in  the  place  of  the  de- 
fendant; and  in  ejectment  by  the  landlord, 
cannot  set  up  a  title  in  a  third  person.  Jack- 
son, ex  dem.  Klein,  v.  Graham,  3  C.  R.  188. 

137.  Neither  can  the  defendant  set  up  a 
title  in  a  third  person,  against  the  purchaser. 
Ibid. 

138.  In  ejectment  by  a  purchaser  under  a 
^ /a.,  against  a  person  in  possession  under  the 
aebtor,  without  title  or  collusively,  the  defend- 
ant cannot  set  up  an  outstanding  title  in  a  third 

Jerson.    Jackson,  ex  dem.  Mastcn,  v.Bush,  10 
.R.22a 

139.  If  the  defendant,  having  originally  en- 
tered under  a  title  from  A.,  afterwards  take  a 
release  from  B.,  he  cannot,  in  an  action  of 
ejectment  against  him  by  a  person  claiming 
under  A«,  deny  the  title  of  A.,  and  set  up  B.'6 
title  as  an  older  and  better  one.  Jackson,  ex 
dem.  Botone,  v.  Hinman,  10  J.  R.  292. 

140.  Whether  there  is  a  tenancy  or  not,  is 
matter  of  fact,  and  the  defendant  may  pro- 
duce parol  evidence  to  disprove  the  existence, 
of  it  Jackson,  ex  dem.  Van  Men,  v.  Vos- 
burgh,  7  J.  R.  18G. 

(e)  Other  matters  of  defence  in  gectmtnt. 

141.  If  the  plaintiff  has  the  legal  title,  the 
defendant  cannot  set  up  an  equitable  title  as  a 
bar.  Jackson,  ex  detn.  Smith,  v.  Pierce,  2  J. 
R.  221.  5.  P,  Jackson,  ex  dem.  Poller,  v.  Sis- 
son,  2  J.  C.  321.  S.  P.  Jackson,  ex  dero«  Kemr- 
baU,  v.  Fan  Slyck,  8  J.  R.  487.  S.  P.  Jackson, 
ex  dem.  ffhUbeck,  v.Deyo,  3  J.  R.  422. 

142l  The  only  way  in  which  an  equitable 
title  can  be  assisted,  at  law,  is,  by  allowing  the 
presumption,  in  certain  cases,  to  prevail,  that 
there  has  been  a  conveyance  of  the  legal  es- 
tate. Per  Thompson,  J.  Jackson,  ex  dem. 
Smith,  V.  Pierce,  2  J.  R.  221. 

143.  Evidence  of  the  acts  of  the  lessor  of 
the  plaintiff,  which  tend  to  conclude  hmi,  and 
those  who  derive  title  under  him,  is  admissi- 
ble. Jackson,  •ex  dem.  Goodrich,  v.  Ogden,  4 
J.  R,  140. 

144.  Showing  a  line  as  a  boundary,  and 
erecting  a  fence  thereon,  the  party  at  the  same 
time  asserting  his  right  to  have  more  land,  will 
not  conclude  him  from  afterwards  contesting 
that  boundary.  Jackson,  ex  dem.  Zimmjerman, 
V.  Zimmerman,  2  C.  R.  146. 

145.  A  poseeaaion  of  40  vears,  in  coBfbrmi- 
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ty  to  a  division  line,  will  not  be  disturbed,  on 
the  ground  that  the  line  was  run  en*oneousIy. 
Jackson,  ex  dem.  MUis,  v.  Dysling,  2  C.  R.  1^. 

146.  A   party  in   possession    may  protect 
himself  under  a  title  acquired  *by 

a  person  under  whom  he  claims,    [*539] 
subsequently  to  his  coming  into 
possession.    Jackson,  ex  dem.  Humphrey,  v. 
Given,  8  J.  R.  137. 

147.  A.,  a  patentee  of  land,  conveyed  it  to 
B. ;  afterwards,  C.  purchased  the  same  lot  of 
a  person  pretending  to  be  the  original  patentee, 
and  fraudulently  executed  a  deed  for  the  lot  to 
C,  who  afterwards  conveyed  it  to  D.,  who 
sold  it  to  various  persons^  who  took  posses- 
sion under  him ;  the  real  patentee,  during  the 
continuance  of  the  adverse  possession,  exe- 
cuted another  deed,  for  the  same  lot,  to  W., 
which  was  first  recorded ;  and  D.  purchased 
the  title  of  W.,  and  took  a  deed  from  him, 
which  was  also  recorded.  B.  brought  an  ac- 
tion of  ejectment  against  the  persons  in  pos- 
session under  D.,  and  it  was  held,  that  B.  could 
not  set  up  the  adverse  possession  of  D.,  to  de- 
feat W.'s  purchase  from  the  real  patentee,  and 
that  the  |>en3ons  holding  under  D.  had  a  right 
to  protect  themselves  by  the  title  of  W.,  equal- 
ly, as  if  they  had  purchased  it  of  W.    Ibid. 

146.  A.  claimed  title  under  J.  S.,  and  B. 
also  claimed  title  under  a  deed  from  J.  S.  and 
others,  as  trustees  of  the  town  of  R.,  settling 
the  boundaries  of  certain  disputed  premises; 
held,  that  J.  S.  was  bound,  in  his  individual 
capacity,  to  the  line  so  agrees!  to  and  settled  by 
him  as  a  trustee,  and  which  he  had  eovcnaot- 
ed  to  maintain,  and  that  such  deed  of  settle- 
ment, being  prior  to  the  deed  to  A.,  was  a  bar 
to  his  claim.  Wood,  ex  ^em,  Elmendorf  r. 
lAvinf^slon,  11  J.  R.  36. 

149.  The  defendant  derived  bis  title  from 
A.,  who  derived  it  from  B. ;  held,  that  the  de- 
fendant could  not  give  in  evidence  tlie  declara- 
tions of  A.  and  B.,  as  to  the  loss  of  the  deed 
from  B.  to  A.,  nor  could  he  prove  a  parol  ex- 
change between  B.  and  A.  Jackson,  ex  dem. 
mOson,  V.  Oris,  IIJ.  R.  437. 

150.  Where  a  person  having  no  title  to 
land,  conveys  to  another,  and  afterwards  pur- 
chases the  same  land,  he  is  estopped  from 
maintaining  an  action  against  hia  grantee  for 
tlie  land,  but  the  title  subsequently  acquired 
will  enure  to  the  benefit  of^  his  grantee,  and 
in  confirmation  of  his  title.  Jackson,  ex  dem. 
Stevens,  v.  Stevens,  13  J.  R.  316.  &  P- 
Jackson,  ex  dem.  Preston,  v.  Smith,  13  J.  R* 
406. 

151.  A  person  in  possession  of  land,  claim- 
ing title,  may  purchase  in  an  outstanding  title, 
to  protect  his  possession.  Jackson,  ex  dem. 
Preston,  v.  Smithy  13  J.  R.  406. 

152.  Though  parol  declarations  of  tenancy 
have  been  admitted,  yet  parol  declarations  are 
inadmissible  evidence  to  defeat  or  take  away  a 
title ;  it  being  contrary  to  the  statute  of  frauds. 
Jackson,  ex  dem.  While,  v.  Cary,  16  J.  R.  302. 

153.  In  an  action  of  ejectment  bronglit  by 
the  grantee  in  a  mere  voluntary  cowveyantc- 
against  the  heir  of  the  grantor,  the  latter  can- 
not set  up  the  want  of  consideration,  in  bar  of 
the  recovery ;  for  fhe  party  malting  a  voUiii- 
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tary  conveyance,  and  his  heirs  are  bound  by 
it  Jackson^  ex  dein.  Malin^  v.  Gamaty^  16 
J.  It  189. 

154.  Nor  can  the  heir  of  such  grantor  take 
advantage  of  a  judgment  aeaiiist  himself,  under 
which  the  land  conveyed  by  his  ancestor  had 
been  sold,  and  set  it  up  as  an  outstanding  title 

to  defeat  the  grantee's  ^action ;  for 
[  *S40  ]    such  a  sale  operates  only  on  the 

interest  which  he  had  in  the  land, 
wliich  was  a  naked  possession.    Jbid, 

155.  In  ejectment  against  a  person  who  has 
forcibly  entered  upon  and  taken  possession  of 
laod ;  a  stemSf  that  the  defendant  is  not  pre- 
cluded from  setting  up  a  title  in  himself  or  a 
tLird  person,  in  bar  of  the  action.  Jackson^ 
ex  dem.  SedyCy  v.  Mmru,  Per  Spencer^  J.,  16 
J.R.197. 

15(1  Where  the  lessor  of  the  plaintiff,  who 
became  the  purchaser  of  the  title  of  a  mort- 
ga<ror  in  possession  of  land,  under  a  judgment 
and  execution,  had  covenanted  with  the  de- 
fendant to  postpone  the  sale  under  the  execu- 
tion for  two  years,  it  is  no  defence  in  an  action 
of  ejectment,  that  the  sale  to  the  lessor  had 
been  made  before  the  expiration  of  the  two 
Years,  and  in  violation  of  his  covenant  Jack' 
ton,  ex  dem.  RandaU,  v.  Dams,  18  J.  R.  7. 

157.  /{  jeemf,  that  the  defendant'  cannot 
plead  a  rdeaae,  from  the  IcBSor  of  the  plaintiff, 
to  defeat  the  action ;  James  Jackson  being  the 
real  pkiintiff  on  record.  Jackson^  ex  dem.  •^l- 
Un^Y.BeU,  19  J.  R.  168. 

VL  Dedaraium;  (a)  Demise;  (b)  Conse^ 
quenee  of  bringing  an  action  in  the  name  of  a 
lessor  tnihmU  his  consent;  (c)  Amending  the 
dtdaraHon;  (d)  Rkde  to  appear  and  notice, 
and  service  of  ike  declaration  and  notice, 

(a)  Demise^ 

158.  The  demise  must  be  laid  at,  or  subse- 
quent to,  the  time  when  the  lessor'fr  right  ac- 
crued.    Van  AUn  v.  Rogers,  1  J.  C.  281. 

159.  A  coparcener  may  bring  ejectment  on 
her  separate  demise.  Jackson,  ex  dem.  JFWz- 
nry,  v.  StanpU,  1  J.  C.  231. 

160.  Tenants  in  common  may  declare 
either  on  a  joint  demise,  or  on  separate  de- 
mises. Jackson,  ex  dem.  Van  Uenberg,  v. 
Braft,  2  C.  R,  169. 

161.  Separate  demises  fW>m  several  lessors, 
maybe  laid  in  the  declaration  m  ejectment; 
and  the  plaintiff,  at  the  trial,  may  give  in  evi- 
dence the  separate  titles  of  the  several  lessors 
to  separate  parts  of  the  premises  in  question, 
and  recover  accordingly.  Jackson,  ex  dem. 
Roman,  ▼.  Sidnetf,  12  J.  R.  185. 

162.  The  phmtiff  cannot  recover  under  a 
demise  from  a  lessor  who  has  released  his  in- 
t^^rest  to  the  defendant  Jaekson,  ex  dem* 
Romd,  V.  fbrfer,  12  J.  R.  488.      ' 

163.  The  death  of  a  lessor  does  not  abate 
the  suit  FHer  v.  Jackson,  ex  dem*  Van  Men, 
in  error,  8  J.  R.  495. 


his  consent,  and  the  nominal  plaintiff  after- 
wards becomes  nonsuit,  such  lessor  is  not  lia- 
ble for  costs  ;  but  the  plaintiff's  attorney,  who 
used  his  name  as  lessor  without  his  authority, 
is  liable.     The  People  v.  Bradt,  6  J.  R.  31& 

*165.  If  the  name  of  a  person  is 
used  as  lessor,  without  his  consent,    [  *54].  ] 
it  may  be  struck  out,  on  applica- 
tion to  the  Court    Jackson,  ex  dem.   Good" 
rich,  V.  Ogden,  4  J.  R.  140. 

166.  Where  a  lessor  was  brought  up  on  an 
attachment  for  the  non-payment  of  costs,  and 
he  denied  that  he  ever  consented  to  have  his 
name  used  in  the  action ;  the  Court  said,  that 
they  could  not  receive  his  denial  in  bar  of  the 
attachment,  nor  decide  between  the  contra- 
dictory affidavits  of  the  party  and  the  attor- 
ney ;  but  the  party  must  pay  the  costs,  and 
take  his  remedy  over  against  the  attorney  who 
inserted  his  name  as  lessor ;  but  they  stayed  the 
proceedings,  to  give  the  party  an  opportunitjr 
to  bring  his  action  against  the  attorney,  and  to 
try  the  truth  of  the  fdlegation.  2%e  PeopU  T. 
Bradt,  Yi.  R.  5^. 
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167.  A  new  demise  may  be  added,  on  terms, 
viz.:  that  the  defendant  have  20  days  after 
service  of  the  amended  declaration,  to  elect 
whether  he  would  continue  to  defend ;  should 
he  elect  to  defend,  then  he  is  to  have  the 
costs  usual  in  cases  of  amendment,  and  20 
days  from  the  time  of  making  such  election,  to 

fJead  de  noffo,  or  abide  by  his  former  plefu 
f  he  elect  to  proceed  no  further,  then  to  re- 
ceive all  his  costs  up  to  the  day  of  making  such 
election.  Anommous,  2  C.  R.  260.  &  P. 
Anonvmoius,  id,  &1.    And  see  C.  C.  49. 

16o.  After  six  years'  service  of  the  declara- 
tion, leave  was  given  to  amend,  by  adding  new 
demises,  on  the  plaintiff's  paying  all  the  costs 
already  incurred,  in  case  the  defendant  should 
choose  to  relinquish  his  defence.  Jackson,  ex 
dem.  Finch,  v.  Kot^h,  1  C.  R.  251. 

169.  The  plaintrff  will  not  be  permitted  to 
amend  his  declaration,  by  inserting  a  demise 
fi!om  a  f>erson  who  has  no  claim,  or  any  sub- 
sisting title  to  the  premises  in  question.  Jack' 
son,  ex  dem.  Starr,  v.  Richmond,  4  J.  R.  483. 

170.  The  defendant  may,  at  any  time,  move 
to  have  the  demise  of  a  lessor,  who  died  before 
the  commencement  of  the  action,  struck  out 
of  the  declaration,  without  costs.  Jackson,  ex 
dem.  Low,  ▼.  Reynolds,  1  C.  R.  20.  Jackson^ 
ex  dem.  Butler,  v.  Diti,  1  J.  C.  392.  S.C. 
C.  C.  102.  Jackson,  ex  denu  Aikins,  v.  Bank- 
crafl,  3  J.  R.  259. 

171.  Where,  on  application  of  the  defend- 
ant, a  demise  is  ordered  to  be  struck  out  of  the 
declaration,  he  must  serve  a  cop^r  of  the  rule  • 
tot  the  amendment  on  the  plainti^  which 
ahali  b#  deemed  an  aetual  amendment  as  to  all  « 
subsequent  proceedinjp  on  the  part  of  the 
plaintiff;  and  the  defendant,  without  a  new- 
copy  of  the  declaration  being  served  on  him, 
must  enter  kato  the  consent  rale,  and  plead  in 
twenty  days  after  service  of  the  certified  copy 
of  the  rule  fbr  the  lynendment,  waXem  other- 
wise ordered  by  the  Court;  and  the  rule  shall 
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he  Bofficient  to  authorize  an  actual  amendment 
of  the  declaration  on  file,  or  to  file  a  new  one 
in  ita  stead,  whenever  it  may  l)ecome  neces- 
•ary.    Jacktonj  ex  dem.  Kdly^  v.   Btlknapy  7 

j.R.doa 

172.  A  lessor  may  be  struck  out  of  the  dec- 
laration, on  affidavit  of  his  having  no  interest 
in  the  premises.  Jacksofij  ex  dem.  Lknngston^ 
▼.  Sdover,  10  J.  R.  968. 

*173.  But,    under  special   cir- 
[  *54d  ]    eumstances,  the  Court  may  permit 
his  demise  to  be  retained,    ibid, 

174.  Before  trial,  the  declaration  nia^  be 
amended,  by  enlarging  the  term,  or  addmg  a 
new  demise,  on  payment  of  costs.  Lion,  ex 
dem.  Eden,  ▼.  Buiita,  18  J.  R.  510. 

175.  But  where  there  was  an -actual  entry 
and  actual  lease,  foAhe  purpose  of  avoiding  a 
fine,  and  the  demise  was,  by  mistake,  laid  on 
tbe^/Enl,  uistead  of  the  ndh  day  of  May ;  the 
Court,  in  allowing  the  amendment,  gave  the 
defendant  leave  to  elect  within  20  days,  wheth- 
er to  defend  the  suit  or  not ;  and  if  he  chose 
to  defend,  then  to  have  costs  of  the  amend- 
ment only ;  but  if  he  abandoned  his  defence, 
then  he  should  have  costs  to  the  time  of  his 
election.    Ibid, 

176.  QiMsre,  Whether  the  judge,  at  the 
trial,  can  allow  the  amendment  in*  such  a  case  ? 
Bnd, 

177.  If  the  objection,  on  the  cround  of  va- 
riance, is  made  at  the  trial,  and  the  plaintiff  is 
nonsuited,  H  seenuy  that  the  Court  will  set  aside 
the  nonsuit,  and  give  leave  to  amend  on  pay- 
ment of  costs.    Bfid, 

178.  Where  the  judge  at  the  trial  refused 
nonsuit,  but  reserved  the  question  as  to  the 
variance,  and  the  defendant  went  into  his  de- 
fence fully  at  the  trial,  the  plaintiff  was  allow- 
ed, afier  verdict,  to  amend  his  declaration  on 
the  usual  terms,  under  the  circumstances  of 
the  case,  it  being  a  mere  clerical*  mistake. 
JIM, 

(d)  Rule  to  appear  and  notice,  and  aertfice  qfthe 
aedaraiion  and  notice, 

179.  Serving  the  declaration  is  the  com- 
mencement or  the  action.  Per  VanJSTesa,  J. 
Banm  v.  Med,  3  J.  R.  481. 

'  180.  The  service  of  a  second  declaration  by 
the  plaintiff's  agent,  though  without  his  knowl- 
edge, is  a  vraiver  of  the  first  KembU  v.  ISnck, 
1  J.  C.  414. 

181.  Serving  the  declaration  and  notice  on 
the  tenant,  is  sufficient  to  put  him  on  inquiry, 
and  a  subsecjuent  notice  m^  be  serv^  by 
putting  it  up  m  the  clerk's  office.  Jackson,  ex 
dem.  Hweboom,  v.  Stiles,  1  C.  R.  249. 

182.  The  tenants  moved  to  set  aside  the 
roles  to  appear,  &c.,  on  the  ground  of  a  mis- 
direction of  the  notice,  which  would  appear 
Inr  reference  to  the  proceedings  on  file ;  but  the 
Court  refused  to  grant  the  motion,  as  it  was  to 
be  presumed,  lh>m  their  not  producing  the 
notices  served,  that  the  services  were  reg- 
ular, especially  i^  by  granting  the  motbn, 
the  statute  of  limitations  would  attach. 
JadUon,  ex  dem.  HogeHoom,  v.  SHles.  1  C.  R. 
601. 
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VII.   Proceedings  againsH   the  caswA  (jedv, 
tohere  the  tcftarU  does  not  appear. 

183.  A  default  for  the  tenant^  not  appear 
ing,  must  be  entered  before  judgment  bj  de 
fault  can  be  entered  againat  the  cssualejerw 
Jackson,  ex  dem.  Vroomati,  v.  Smilk,  1  J.  C 
406. 

184.  A  default  for  want  of  a  plea,  must  bi 
entered  against  the  ^casual  ejector, 

and  not  against  the  tenant.     Jaekr    [*5431 
son,  ex  dem.   Van  wjfen,  v.  Viseher, 
2  J.  C.  lOa    S.  C,  C.  C.  115.    /adkum,  n 
dem.  Quaekenboss,  v.  Woodtfford,^  J. C.  110. 
&  C.  C.  C.  120. 

185.  The  principles,  ae  to  the  procefdioo 
for  a  vacant  possession  ii\  Errand,  do  not  ap- 
ply to  the  unsettled  lands  of  this  cmintn.- 
SaUonstaU  v.  fThiU,  1  J.  C.  291.  &  C  C.  C.Si 


VIII.  Proceedings  when  the  tenant  mppeart,  aai 
enters  into  the  consent  rule  ;  (a)  Constnt  nk 
and  plea  ;  (b)  Sdting  aside  default ;  (c)  .^i- 
mittvng  lantuord  to  defend;  (d)  SubaequM 
proceedings  until  Judgmeni  indusite, 

(a)  Consent  rale  and  plea, 

186. 'The  tenant  must  plead  at  the  time  b 
signs  the  consent  rule.  Jackson,  ex  dem.  To 
Alen,  V.  Viseher,  2  J.  C.  lOa     5.  C.  C.  C.  Ui 

187.  The  signing  the  consent  rule,  ddim- 
ing  a  new  declaration,  putting  in  commoD  bs& 
and  filing  a  plea,  are  all  simultaneous  stts^ 
Jackson,  ex  dem.  Ouaekenboss,  y,  Woodisari, 
2  J.  Clio.    5.  C.C.  C.  120. 

188.  If  the  defendant  claim  title  as  tenant  ia 
common,  he  ought  to  enter  into  the  eofsvot 
rule  specially  ;  otherwise,  if  he  enters  into  ibe 
usual  consent  rule,  he  cannot  object  that  do 
actual  ousUr  was  proved  at  the  triaL  Jadaem^ 
ex  dem.  Denmston,  v.  Demasion,  4  J.  R.  31 1. 

189.  In  an  action  of  ejectment  by  one  ten- 
ant in  common,  who  has  l)een  ousted,  against 
his  co-tenant,  the  latter  may  enter  into  the 
consent  rule,  where  he  does  not  dispute  the 
title,  as  to  part  of  the  premises  only,  and  the 
plaintiff  may  take  judgment  as  to  the  residue, 
and  recover  the  mesne  profits  thereof  from  his 
co-tenant  Langendyck  v.  Burhana,  11  J.  R- 
461. 

190.  Jl  aeems,  that  in  such  case,  where  the 
title  is  not  denied,  the  tenant  need  not  atipo- 
late  to  confess  ouster.    Ibid, 

191.  Where  the  defendant  in  ejectment 
means  to  defend  ss  a  tenant  in  common  with 
the  lessors  of  the  plauitifl^  on  the  ground,  that 
there  has  been  no  ouster  of  the  co-tenants,  he 
should  apply  to  the  Court,  on  affidavit,  for 
leave  to  enter  into  the  consent  rule  specially, 
stipulating  to  confess  lease  and  entry  only,  not 
ouster,  unless  an  actual  ouster  of  the  lesBois 
should  be  proved  at  the  trial.  Jiackaon^  ex 
dem.  Jones,  v.  Lyons,  18  J.  R.  398. 

(b]  Setting  aside  dtfauH, 

192.  Where  the  tenant  sweara  to  merits^  mad 
no  trial  has  been  lost,  a  regular  default  win  bi 
•et  aside,  on  payment  of  co0l%  to  let  in  tbe  ten 
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aoc  to  defend  his  possession.  JacJumtt  ex  dem. 
Mentz,  V.  SlUea,  4  J.  K.  489. 

UI3L  The  Court  will  go  further,  to  protect 
the  poRseasion,  where  it  can  be  done  without 
injury  to  the  plain tilT's  claim,  than 
[  *544  ]  it  is  willing  in  *other  cases  to  pro- 
ceed. Jackson^  ex.  dem.  Rose- 
krans,  ▼.  SHUs,  1  C.  R.  50a 

1U4.  So,  where  the  plea  and  consent  nile 
miscarried  through  mistake,  and  never  reached 
the  plaiotiff's  attorney,  judgment  by  default, 
and  writ  of  possession,  were  set  aside,  and  a 
writ  of  restitution  ordered,  on  payment  of 
costs,    IbidL 

195.  A  default  was  set  oside  on  an  affidavit 
of  merits,  and  that  the  tenant  supposed  that 
ibe  Supreme  Coun  was  held  at  the  Circuit. 
Jaekwn^  ex  dem.  JVoriont  v.  SlUta^  3  C.  R.  133. 

(c)  MmUling  the  landlord  to  defend, 

196.  After  a  judgment  by  de&ult,  against 
tiie  casual  ejector,  the  landlord  may  be  let  in 
to  appear  and  defend.  Jackson^  ex  dem.  Con- 
fine, V.  SliUs,  4  J.  R.  49a 

197.  Where  the  lessor  of  the  pkLintiff  pro- 
ceeded as  for  a  vacant  fiossession,  and  obtain- 
ed a  regular  judgment  by  default ;  it  was  set 
aside,  vid  die  person  claiming  to  be  owner' of 
tbe  land,  on  the  affidavit  or  merits,  &c.  was 
admitted  a  defendant,  on  payment  of  costs,  and 
stipulating  to  admit  he  was  in  {lossession  at  the 
oooimeneement  of  the  suit  IVoodj  ex  dem. 
Elmmdmf,  v.  Woody  9  J.  E.  257. 

11^  A  person  may  be  admitted  to  defend  as 
laadlord,  between  whom  and  the  defendant  a 
priWty  of  interest  exists,  although  he  does  not 
receive  rents,  which  is  not  the  true  test  Wi»' 
aer  v.  mkocks,  C.  C.  56. 

199.  A  party  will  not  be  admitted  to  defend 
an  an  affidavit  that  he  claims  title  to  the  prem- 
iaea,  aod  has  a  real  and  substantial  defence  to 
make.  Jaduon^  ex  dem.  Winter ^  v.  JkPEtwf, 
1  C.  R.  151. 

20a  A.  leased  a  lot  of  land  to  B.,  and  the 
lease  contained  a  power  of  re-entrv,  ibr  the 
>on>payment  of  the  rent,  &c. ;  B.  leased  the 
same  premises  to  C,  by  parol/  A.  brought  ^n 
action  of  ejectment  for  the  recovery  of  the 
premises,  under  the  23d  section  of  the  act, 
(S**8s,  11.  c.  36.1  for  non-payment  of  the  rent, 
&&,  and  a  judgment  by  default  was  entered, 
00  the  27th  of  Septemhery  1811,  against  the 
casual  Rector,  and  final  Judgment  entered  on 
the  23d  of  December^  1811,  and  a  writ  of  pos> 
vasnoB  thereon  executed  before  January  term, 
1812.  B.  was  not  informed  of  the  proceedings 
in  tbe  ejectment  suit,  until  the  27th  of  May, 
1612,  anid  in  August  following,  applied  to  set 
Mide  the  default  and  subsequent  proceedings, 
to  be  let  in  to  defend  as  landlord ;  and  it  ap- 
pearing, that  B.  had  been  discharged  under  the 
insolvent  act,  in  September,  1811,  it  was  heldy 
that  he  had  no  further  right,  as  landlord,  to 
^me  in  and  defend ;  and  that,  though  he  had 
aflerwards,  on  the  27th  of  Mav,  1811,  pur- 
chased the  pfemises  at  the  sheriff's  sale  under 
u  execution  on  a  judgment  against  him,  he 
coold  not|  in  the  new  character  of  purchaser, 
^  let  ui,  so  long  after  a  regular  execution  of 


the  judgment  in  ejectment,    /adboft,  ex  dem. 
Vandenoenkery  v.  StUts,  10  J.  R.  67. 

201.  If  a  person  be  admitted  to  defend,  on 
payment  of  costs,  and  after  entering  into  the 
consent  rule,  keep  out  of  the  way,  to  avoid  be- 
ing served  with  a  copy  of  the  ca.  »cu  against 
the  casual  ejector,  a  rule  will  be  granted  to 
show  cause  why  an   attachment 

should  not  issue  against  *him ;  and     [  *545  ] 
that  service  of  the  rule  at  the  de- 
fendant's house  shall  be  sufficient.    Jadtson^ 
ex  dem.  Jackwayy  v.  SiUts,  2  C.  R.  368. 

202.  A  mortgagee  in  possession  may  be  let 
in  to  defend.    Jack9(m\,  StUes,  11  J.  R.  407.  - 

203.  So,  the  aasignee  of  a  mortgagee  may  be 
let  in  to  defend.  Jackson,  ex  dem.  Claris  y. 
Babcock,  17  J.  R.  112. 

204.  VVhen  the  landlord -unites  with  the  ten- 
imt  in  defending  the  suit,  it  is  sufficient  to  prove 
the  tenant  to  have  been  in  possession  at  the 
commencement  of  the  suit,  and  his  possession 
is  deemed  to  be  tbe  poesesmon  of  the  landlord. 
Jackson,  ex  dem.  Wood^  v.  Harrow,  11  J.  R.  434. 

205.  A  copy  of  the  rule  of  Court,  certified 
by  the  clerk,  is  sufficient  evidence  that  tbe 
landlord  was  admitted  to  defend.    Jbid, 

(d)  Svbsequent  proceedings  trntU  judgment  vv- 

dusive, 

206.  In  ejectment  against  several  defen- 
dantB,  though  they  sever  in  their  pleadings, 
and  enter  into  separate  consent  rules,  the  no- 
tices and  pleadings  must  be  entitled  against 
all,  as  at  the  commencement,  but  each  party 
must  be  served  with  a  separate  notice,  &c. 
Jackson,  ex  dem.  Jauneey,  v.  Cooper,  1 C.  R.  19. 

207.  In  ejectment  against  several  defend- 
ants, who  possessed  the  premises  in  separate 
parts,  and  who  entered  into  the  consent  rule, 
and  pleaded  jointly,  the  jury  found  each  de- 
fendant separately  guilty,  as  to  that  part  of  the 
premises  in  his  sepai'ate  possession,  and  not 
guilty  as  to  the  other  parts  possessed  by  the 
other  defendants ;  the  verdict  is  good,  and  the 
plaintiff  is  entitled  to  judgment  against  all  the 
defendants,  severally,  according  to  the  finding 
of  the  jury.  Jackson,  ex  dem.  Haines^  v. 
Woods,  5  J.  R.  278. 

208.  Where  several  defendants  appear  and 
plead  jointly,  and  enter  into  the  consent  rule 
jointly,  the  plaintiff  is  bound  to  prove  a  joint 
possession  of  all  the  defendants;  and  if^on  the 
trial,  it  appear,  that  two  of  the  defendants  oc- 
cupied distinct  parcels  of  the  premises  in  sev- 
eralty, and  that  the  other  defendants  possessed 
the  residue  of  the  premises  jomtly,  the  plain- 
tiff can  have  judgment  only  against  the  defend- 
ants holding  joindv,  and  the  defendants  hold- 
ing in  severalty  will  be  entitled  to  judgment 
Jackson,  ex  dem.  Murray,  v.  Hiazen,  2  J.  R.  438. 

209.  On  an  application  for  an  attachment 
for  costs,  on  nonsuit,  for  not  confessing  lease, 
entry,  and  ouster,  the  affidavit  must  show  that 
there  was  authority  from  the  lessor  to  demand 
the  costs  of  the  tenant  Jackson,  ex  dem. 
Cramer,  v.  Stiles,  3  C.  R.  140. 

210.  The  Court  has  no  povrer  to  compel  the 
defendant  to  consent  to  a  survey  of  the  prem- 
ises in  his  possession.  Jackson,  ex  dem.  JReiw- 
selaer,  v.  Hogeboom,  9  J.  R.  83. 
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211.  Where  the  plaintiff  and  defendant 
claim  under  adjoining  patents,  the  Court  can- 
not grant  a  rule,  ordering  the  lesBors  of  the 

Elaintiff  to  permit  a  survey  to  he  taken  of  the 
oundary  line  ;  but  if  it  appear  necessary  for 
the  defence  in  the  suit,  that  it  should  be  ascer- 
tained, they  will  allow  a  rule  to  stay  proceed- 
ings till  the  lessors  consent  to  a 
[  *546  ]  ^survey,  or  the  iudge  at  the  circuit 
may  postpone  the  cause.  Jackaon^ 
ez  dem.  Waggoner,  v.  Murphf,  3  C.  R.  82. 

212.  Alieuaffe  may  be  given  in  evidence  un- 
der the  ffeneral  issue.  Jackaorif  ex  dem.  John- 
itan,  T.  Decker,  11  J.  R.  4ia 

213.  But  where  issue  has  been  joined  on  the 
demise  of  an  alien  residing  in  England,  claim' 
ing  to  hold  land  under  the  act  (Bess.  21.  c.  72.) 
before  the  declaration  of  war,  bis  alienage  must 
be  pleaded  puis  darrein  continuance,  Jackson, 
ex  dem.  Smith,  v.  M'Connd,  11  J.  R.  424. 

214.  It  is  too  late,  after  trial,  to  move  that 
the  lessors  of  the  plaintiff,  who  were  infants, 
file  security  for  costs,  mtnc  pro  tunc  Jack- 
s%n,  ex  dem.  Erving,  v.  BxuhneU,  13  J.  R.  330. 

215.  Where  ejectment  was  brought  by  one 
tenant  in  common,  and  the  consent  rule  K>rthe 
undivided  moiety  was  entered  in  the  common 
fonn,  and  the  plaintiff  proved  title  to  an  undi- 
vided moiety  only  ;  hdd,  that  the  defendant 
¥ra8  entitled  to  judgment  as  to  the  one  moiety, 
though,  as  to  the  other,  the  plaintiff  was  enti- 
tled to  judgment  by  default.  Jackson,  ex  dem. 
Jones,  V.  Lyons,  18  J.  R.  398. 

216.  Where  the  tide  of  the  lessor,  being  a 
lift  estate,  ends  before  trial,  the  plaintiff  is  enti- 
tled to  judgment,  but  with  a  perpetual  stay  of 
the  writ  of  possession,  so  as  to  enable  him  to 
bring  an  action  for  the  mesne  profits.  Jackson, 
ex  dem.  Henderson,  v.  Davenport,  18  J,  R.  295. 


DL  Proceedings  in  eases  of  re-entnf  for  non- 
payment  of  rent. 

217.  Where  a  lease  contains  a  covenant 
against  waste,  and  also  a  clause  of  re-entiy  for 
a  nreach  of  covenants,  if  the  lessee,  or  his  as- 
signs, commit  waste,  the  lessor  may  bring 
ejectment.  Jackson,  ex  dem.  Church,  v.  Brouni' 
aon,  7  J.  R.  227. 

218.  If  a  lessee,  holding  lands  under  a  lease 
containing  a  clause  of  re-entry  in  case  of  non- 
payment of  rent,  leave  the  premises,  and  per- 
sons claiming  title  under  the  lessor  have  been 
in  possession  for  14  years  since  the  departure 
of  the  lessee,  a  re-entry  by  the  lessor  will  be 
presumed.  Jackson,  ex  dem.  Goose,  v.  Dema- 
(e^  2  C.  R.  382. 

219.  A  lease  was  executed  in  1769,  reserv- 
ing rent,  with  a  clause  of  re-entry,  and  the 
lessee  died,  in  1775,  without  wife  or  children ; 
and  there  being  no  evidence  of  a  continuance 
of  nossession  under  him,  or  of  payment  of  rent, 
ana  the  lessor  having  taken  possession  in 
1786,  it  was  held,  in  1809,  that  a  re-entry  for 
non-payment  of  rent  was  to  be  presumed. 
Jackson,  ex  dem.  Smiths  v.  Stewart,  6  J.  R.  34. 

220.  After  a  lapse  of  only  nine  years,  an  en- 
try for  the  non-payment  of  rent  will  not  be 
presumed.  Jackson,  ex  dem.  DonaUy,  v.  ffalsh, 
3  J.  R.  226. 
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221.  Where  the  kindlord,  on  a  clause  of  re- 
I  entry  for  the  non-payment  of  rent,  obtained 

judgment  by  default  against  the  casual  ejector, 
the  record  of  the  judgment,  without  the  pre- 
vious affidavit  required  by  statute  being  pro- 
duced, is  a  sufiScient  defence  to  an  ejectment, 
brought  by  the  former  tenant  for  the  premisps. 
Jackson,  ex  dem.  Smith,  v.  Wilson,  3  J.  C.  21)5. 

222.  The  tenant  absconded,  and  the  land- 
lord took  possession  of  the  *prem- 

ises,  and  then  brought  an  eject-  [  *547  ] 
ment,  as  for  a  vacant  possession, 
in  order  to  bar  the  tenant's  right  under  the 
lease ;  the  Court,  on  motion,  set  aside  the  pro- 
ceedings, with  costs,  as  a  nullity,  ejectment 
not  lying  by  a  person  already  in  possesHion. 
Jackson,  ex  dem.  Clowes,  v.  Hakes,  2  C.  R.  335. 

223.  The  plaintiff,  if  he  proceed  under  the 
statute,  (Sees.  3G.  c.  63.  s.  23.  1  N.  R.  L.  440.) 
must  show  that  there  was  no  sufficient  distress 
on  the  premises,  or,  if  he  proceed  at  common 
law,  he  must  prove  a  demand  of  the  reoL 
Jackson,  ex  dem.  Van  Renssdaer,  v.  Collins, 
11  J.  R.  1. 

224.  But  if  the  tenant  cfeny  the  tide  of  die 
lessor,  and  disclaim  by  parol  to  hold  under  him, 
it  is  a  waiver  of  the  necessity  of  the  demand. 
Ihid. 

225.  If  seems,  that  where  the  lease  cmitains 
no  clause  of  re-entry,  the  landlord  eaimot  bring 
ejectment  under  the  statute.  Jackson,  ex  dem. 
yan  Rensselaer,  v.  Hogeboom,  11  J.  R.  163. 

226.  The  want  or  safiScient  distress  on 
the  premises  must  be  at  the  timo  when  the 
declaration  in  ejectment  is  served.     Pnd. 

227.  A  lease  for  lives  contained  a  clause  of 
re-entry  for  non-payment  of  rent ;  or,  if  the 
lessee  should  leave  the  possession  ibr  six 
months,  &c.  The  tenant  left  the  premises  in 
1810,  and  the  landlord,  in  w^rO,  1811,  execut- 
ed another  lease  to  the  defendant,  who  entered 
and  took  possession  of  the  premises;  and  the 
first  lessee,  who  had  paid  no  rent  to  his  laod- 
lord,  after  the  1st  of  Mm,  1809,  brought  an 
action  of  ejectment,  in  1821,  against  the  de- 
fendant, the  second  lessee,  to  recover  the  pos- 
session ;  held,  that  the  right  of  the  tenant,  the 
first  lessee,  could' be  barred  only  by  a  recovery 
in  ejectment,  under  the  statute ;  and  that  if  a 
legal  re-entry  was  to  be  presumed,  it  would  be 
a  re-entry  under  the  statute,  rather  than  nt 
common  law ;  but  that,  in  the  absence  of  any 
record  or  evidence  of  a  re-entry  or  recoveiy 
in  ejectment,  under  the  statute,  such  re-entry 
could  not  be  presumed,  unless  after  a  possps- 
sion  for  fourteen  years,  at  least;  and, admitting 
that  the  landlord  entered  six  months  after  bis 
tenant  had  quitted  the  possession,  that  alone 
could  not  devest  the  apparent  right  of  posses- 
sion gamed  by  the  tenant,  or  first  lessee. 
Jackson,exdem,Myers,v.Elswor(hfiO  J  Ji-l^ 

X.  Habere  facias  possessionem, 

228.  If  the  jury  give  a  general  verdict  for 
the  plaintiff  in  ejectment,  the  Court  will  order 
him  to  take  possession  of  so  much  of  the 
premises  as  he  has  given  evidence  of  title  to 
Jackson,  ex  dem.  Moore,  v.  Van  Bergen,  1 J 
C.  101. 
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229.  'So  tenanty  who  was  in  possession  an- 
terior to  the  eomniencement  of  an  ejectment, 
can  be  dispoflBesaed,  upon  a  judgment  and 
writ  of  poffiession,  to  which  he  is  not  a  party. 
ExparU  Reynolds^  1  C.  R.  500. 

ZVk  And  if  a  tenant,  whose  possession  is 
distinct  from  that  for  which  the  action  was 
brought,  be  turned  out,  he  may  have  a  writ  of 
restitution.    Ibid, 

231.  On  setting  aside  a  defhult  against  the 

casual  ejector,  and  a  *writ  of  pos- 
[  *548  ]    session  issued  thereon,  the  Court 

will,  on  payment  of  costs,  grant 
t  writ  of  restitution.  Jackson,  ex  dem.  Roae- 
krans,  r.  StiUs,  1  C.  R.  50a 

232.  If  the  defendant  alleges,  that  the  lessor 
of  the  plaintiff  has  taken  possession  of  .more 
land  than  was  recovered  by  the  verdict,  the 
Court  will  order  a  restitution.  Jackstm,  ex 
dem.  Ostrandar,  y.  Hashrouck,  5  J.  R.  366. 

233.  But  if  the  plaintiff  deny  the  fhct/he 
will  be  allowed  a  feigned  issue  to  try  the 
qupstion.    Jbid, 

234.  A  lessor  in  ejectment,  after  judgment, 
may  enter  peaceably,  without  a  writ  of  posses- 
sion ;  the  judgment  is  evidence  of  his  right  of 
entry,  as  between  the  parties  and  privies,  so  as 
to  protect  him  against  an  action  of  trespass,  as 
ionf(  as  the  effect  of  the  judgment  continues. 
Jarixon,  ex  dem.  Beefcman,  v.  HavUand,  13  J. 
1L229. 

235.  But  after  the  expiration  of  die  demise 
laid  in  his  declaradon  he  cannot  proceed  to 
enlbrce  his  judgment    Ibid, 

XL  Mion  of  trespass  for  (he  mesne  pro/Us. 

236.  The  plaintiff  is  entitled  to  the  mesne 
profits  from  the  time  of  the  demise  laid  in  the 
declaration  in  ejectment.  Van  ^Un  v.  Rogers, 
1  J.  0.  281. 

237.  If  the  tenant  has  made  improvements 
on  the  land,  nnder  a  contract  with  the  owner, 
he  will  not  be  allowed  for  them  in  this  action, 
when  brought  by  a  devisee,  but  must  seek  his 
eoropensation  from  the  personal  representa- 
tives of  the  devisor.    Ibid, 

238.  An  action  for  mesne  profits  is  an 
eauiiable  action,  and  will  allow  of  every  kind 
otequitai>le  defence.  Murrey  v.  Govemeiury 
in  error,  2  J.  C.  408. 

239.  It  lies  against  a  person  who  has  enter- 
^  under  a  contract  for  a  deed,  and  afterwards 
reftises  to  perform  the  contract.  Smith  v, 
Sktwrt,  6  J.  R.  4a 

240.  After  a  recovery  in  ejectment  by  de- 
fault, against  the  casual  ejector,  the  lessor  of 
u^e  plaintiff  may  maintain  trespass  for  the 
inesne  profit^  against  'the  tenant,  as  well  for 
the  use  of  the  land  as  for  the  costs  of  the 
ejectment.    JBortm  ▼.  j$6ee/,  3  J.  R.  461. 

241.  The  right  to  mesne  profits  is  a  ne- 
cessary consequence  of  a  recovery  in  eject- 
»em.    Benson  et  al.  r.  MaUiwf  2  J.  R.  969. 

242.  The  defendant  cannot  set  up  a  title  in 
W,  even  if  he  has  a  better  title.  Ibid,  S,  P. 
Mjfon  V.  RandaU,  11  /.  R.  405. 

^  243.  So,  where  the  lessor  had  taken  fKMses- 
fwi  under  the  judgment  in  ejectment,  and 
oroagbt  his  action  for  the  mesne  profits,  and 


the  defendant  had,  in  the  mean  time,  brought 
ejectment  for  the  same  premises,  and  obtained 
a  verdict ;  he  caimot  set  up  the  verdict  as  a 
bar  to  the  action  for  mesne  profits.     Ibid, 

244.  No  defence  can  be  set  up  in  the  action 
for  mesne  profits,  wliich  would  have  been  a 
bar  to  the  action  of  ejectment.  Baron  v, 
^bed,  3  J.  R.  481.  S,  P.  Jackson  v.  Randallj 
1 1  J.  R.  405.  Langendyk  v.  Burkans,  11  J.  R. 
461. 

245.  A  recovery  of  nominal  damages  in 
ejectment  is  no  bar  to  an  action  for  the  mesne 
profits.     Van  Mm  v.  Rogers,  1  J.  C.  281. 

*246.  And  it  is  unnecessary  to 
enter  a  remittiiur   damna.      Ibid,    [  *549  ] 

247.  Jf  the  plaintiff  claims  dam- 
ages for  the  occupation  prior  to  the  demise  in 
the  declaration  in  ejectment,  the  defendant  may 
dispute  the  title  prior  to  that  time.    Jackson  v. 
RandaU,  11  J.  R.  405. 

248.  When,  during  the  pendency  of  an  ac- 
tion of  ejectment,  the  defendant  gives  up  the 
possession  to  a  third  person,  and  afterwards 
the  plaintiff  recovers  judgment,  such  third  per- 
son IS  liable  for  the  mesne  profits ;  the  recov- 
ery in  ejectment  being  conclusive  against  him, 
and  he  cannot  set  up  a  title  in  himself,  as  a 
bar  to  the  action.  Jackson  v.  Stone,  13  J.  R. 
447. 

249.  Where  the  title  of  the  lessor,  being  a 
Zt/e  estate,  ends  before  the  trial  of  the  cause, 
the  plaintifi^  though  he  cannot  turn  the  de- 
fendant out  of  possession,  is  entitled  to  judg- 
ment, so  as  to  enable  him  to  recover  the  mesne 
profits,  but  with  a  perpetual  stay  of  the  writ  of 

S>ssession.      Jackson,  ex  dem.  Henderson^  y. 
^xvenport  18  J.  R.  295. 


ELECTION. 

1.  If  a  person,  bound  in  the  alternative  to 
do  one  of  two  things,  by  a  certain  day,  let  the 
day  pass  without  making  an  election,  by  per- 
forming one  or  the  other  alternative,  he  loses 
his  election,  and  the  obligee  may  elect  which 
he  will  demand.  APMtt  v.  ClaHi,  7  J.  R. 
'4a5. 

2.  So,  where,  by  the  condition  of  a  bond, 
the  obligor  had  an  election  to  pay  600  dollare 
for  a  patent  right,  at  the  end  of  twelve  months^ 
or  to  account  to  the  obligee  for  the  profits,  &c.y 
and  the  obligor  sold  the  right  to  a  third  person, 
and  having  failed  to  perform  any  part  of  thm 
condition;  held,  that  the  obligee  might  elect 
which  he  would  demand,  and  hold  the  obligor 
for  the  payment  of  the  600  dollars.    Ibid, 

3.  An  election  once  made  is  irrevocablei 
Lawrence  v.  lite  Ocean  Insurance  CoimNmy. 
11  /.  R.  841. 

4.  A.  executed  certain  promissory  notes  to 
B.,  and  procured  land,  oi  which  he  was  the 
cestui  que  tru^  to  be  conveyed  to  B.  under  an 
agreement,  that  B.,  on  the  payment  of  the 
notes,  should  reconvey  the  land.  The  notes 
not  being  paid,  and  B.  having  exercised  acts 
of  ownership  on  the  land,  by  selling,  &c.; 
held,  that  be  could  not  support  an  action  am 
the  notes,  there  being  a  failure  of  the  coDBtd« 
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cration,  and  the  agreement  to  reccnvey  being 
void  on  the  non-poyment  of  the  notes,  if  ]£ 
elected  so  to  consider  it ;  and  that  by  exercis- 
ing acta  of  ownership  on  the  land,  he  had  de- 
tennined  his  dediofij  and  had  a  complete  title 
to  the  land.     Winter  v.  LdmngHon^  13  J.  R.  54. 

5.  Where  a  grant  is  raiule  of  a  right  of 
election,  without  giving  any  present  interest 
before  election,  the  election  must  be  made  in 
tlie  lifetime  of  the  parties,  and  does  not  de- 
scend to  the  heirs  of  the  grantee,  yanden- 
btrgh  V.  Van  Bergen,  13  J.  R.  212. 

6.  One  hundred  acres  of  j^nd,  in  a  certain 
jiatent,  were  devised  to  M.,  wnere  she  pleased 
to  take  the  same,  and  to  her  heirs  and  assigns 
forever;  heU  that  no  title  to  any  particular 

part  of  tlie  patent  vested  *in  M., 
[  *550  ]  apd  she  not  having  made  an  elec- 
tion in  her  lifetime,  the  right  of 
election  was  gone,  and  could  not  be  exercised 
by  her  heirs,  especinllv  after  a  lapse  of  40 
years  from  the  death  oi  tlie  devisee.  Jackson, 
ex  dem.  VaUumburgh,  v.  Van  Buren,  13  J.  R. 
525. 

See  tit.  Chancery,  XL.  E.  LTV.  G. 
XXXL  E. 


ERROR. 

L  On  what  a  tont  of  error  may  he  brought, 
IL  ffnt  of  erroTf  irocn  and  how  to  be  obtam- 

ed,  and  the  effect  of  it, 
JIL  Proceedings  ia  error ;  (a)  N6n'jm)ssinfr  or 
quiuhing  a  torit  ^  error;  (b)  Assign- 
ment  of  errors,  joinder  in  error,  and 
amendments ;  (c)  JSrror  on  a  bill  of  ex- 
ceptions. 
IV.  ffhen  a  judgment  toill  be  reversed,  or  term- 
ed, in  part,  or  in  whole. 
V.  Judgment  in  error,  and  vemrt  de  novo. 
VI.  Error,  coram  vobis. 

L  On  what  a  writ  of  error  may  be  brought. 

1.  If  a  part^  be  nonsuited,  and  a  judgment 
be  given  agamst  bun  for  costs,  error  lies.* 
Smith  V.  Suits,  2  J.  R.  9.  S.  P.  IViUson  v. 
JPoree,  6  J.  R.  110.  5.  P.  Schemerhom,  v.  Jen- 
kins, 7  J.  R.  37a 

2.  And  it  seems,  that  error  lies  on  a  judg- 
ment of  nonsuit,  though  no  costs  are  awarded 
on  the  record.    Lovell  v.  Evertson,  11  J.  R.  S2. 

3.  A  writ  of  error  lies  on  an  award  of  the 
Supreme  Court,  for  refusing  to  discharge  a 
prisoner  brought  before  them  on  a  habeas  cor- 
wu.    Yates  v.  The  People,  in  error,  6  J.  R. 

4.  Where  the  chancellor  has  committed  a 
person  for  a  contempt,  and  the  Supreme  Court, 
the  prisoner  being  brought  before  them  on  a 
habeas  corpus,  refuse  to  discbarge  bim,  and  a 
writ  of  error  is  brought,  the  Court  of  Errors 
may  inquire  into  the  validity  of  the  order  of 
the  Court  of  Chancery  awarding  an  attach- 
ment, notwithstanding  an  appeal  might  have 
lieen  brought  on  that  order.    Ibid, 

&  Error  will  not  lie  on  an  arrest  of  judg- 
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ment.     Fish  v.  JVeatherwax,  3  J.  C.  215.  &  P. 
Home  V.  Barney,  19  J.  R.  247. 

6.  But  where  a  verdict  has  been  given  for 
the  plaintif!^  and  judgment  is  arrested,  he  may 
move  for  judgment  against  himself,  in  order  to 
bring  a  writ  of  error.    Jbid, 

7.  And  if  the  Court  refuse  to  give  such 
judgment,  he  may  apply  to  the  Supreme  Court 
for  a  mandamus.  Home  v.  Barney,  19  J.  K. 
247. 

8.  In  such  case,  the  Court  below  will  onler 
the  rule  for  arresting  judgment  to  be  vacated, 
and  that  judgment  be  entered  as  of  the  tenn 
when  the  judgment  was  arrested,  for  the  in- 
sufficiency of  the  declaration ;  and  that,  if  the 
defendant*^  attorney  do  not  make  up  and  file 
the  record  within  a  ^iven  time,  the  plaintiff 
may  do  it,  with  a  remt^^t^ur  of  the  costs  by  the 
defendant.    Bayard  v.  MulcoUn,  2  J.  R.  l6l. 

*9.  If  a  party  wishes  to  bring  a 
writ  of  error  on  a  judgment  against  [  *551  ] 
him,  the  Court  be^ow  will  grant  a 
rule  that  the  opposite  side  make  up  the  record 
in  eight  days,  or  that  tlieeppUcatit  have  leare 
to  do  it  for  him.  Yates  v.  Lansing,  5  J.  R.  367. 
iS.  P.  where  the  i-ule  was  four  days;  Su  Kd- 
tietas  V.  ^roHh,  C.  C.  419. 

10.  A  writ  of  error  lies  to  a  Court  of  Com- 
mon Pleas,  for  error  in  fact,  and  the  Supreme 
Court  can  award  a  ventre  tu  try  the  foci.  »^r- 
nold  V.  Sandford,  14  J.  R.  417. 

11.  If  a  venire  be  executed  and  returned  by 
any  other  person  than  the  sherifiT,  without  a 
special  Suggestion  of  facts  ^^^  bQ  award  to 
such  person  on  the  record,  it  is  error  for  which 
the  judgment  may  be  reversed.  Cooper  v. 
BisseU,  16  J.  R.  146. 

12.  Where  a  juror  was  challenged^  as  being 
interested  in  a  blank  who  were  the  plaintiffs  in 
the  cause,  and  bein^  sworn  on  his  voir  dire, 
said  that  he  was  not  mterested  in  the  bank,  nor 
a  drawer,  though  he  was  endorser  of  a  note  in 
the  bank ;  and  me  Court  of  Comqion  Pleas,  not 
being  called  upon  for  the  purjiose,  expn^sed 
no  opinion  on  the  sufficiency  of  the  evidence, 
and  the  triors  found  that  the  juror  was  not  in- 
different, and  he  was  set  aside ;  hdd,  that  this 
was  not  ground  for  a  writ  of  error.  Mechanic^ 
Bank  v.  Smith,  19  J.  R.  115. 

13.  Where  a  Court  of  Common  Pleas  refuse 
to  nonsuit  a  plaintiff^  on  motion  of  the  defend- 
ant, when  the  evidence  entirely  fails  to  supfiort 
the  plaintifTs  case,  a  writ  of  error  lies.  /Wv. 
Sabtn,  19  J.  R.  154. 

14.  Everv  final  or  definitive  sentence  or 
decision  of  the  Supreme  Court,  by  which  the 
Doerits  of  a  cnuse  are  settled  or  determined^ 
although  such  sentence  is  not  technically  a 
judgment,  or  the  proceedings  are  not  capable  of 
beinc  enrolled,  so  as  to  constitute  what  is  tech- 
nicaflv  called  a  record,  is  a  judgment  within  the 
meanipg  of  die  constitution  of^tliis  state,  and  is 
subject  to  the  appellate  jurisdiction  of  the 
Court  of  Errora.  Clason  v.  ShMweU,  12 
J.  R.  31. 

15.  Mter  as  to  iiiterk>cutory  orders  of  tba 
Supreme  Court.    Jbid. 

16.  Where,  on  an  indictment  for  a  forcible 
entry  and  detainer,  no  return  could  be  obtain 
ed  to  a  certiorari^  by  reason  of  the  death  of  the 
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justice,  before  the  record  of  conviction  was 
made  out,  and  the  Supreme  Court  investigated 
the  cause  on  affidavits,  and  avirarded  a  re-resti- 
tmioD ;  heU  that  the  Court  of  Errors  might, 
00  a  writ  of  error,  review  the  proceedings  on 
the  evidence  presented  to  the  Court  mIow. 

II.  ffrit  of  erroTf  tahen  and  how  to  he  ohtamed, 
cmdtke  effect  of  it. 

17.  A  writ  of  error  is  a  writ  of  right,  and  the 
Court  of  Chancery  can  in  no  case  refuse  to 
grant  it,  except  in  a  capital  case.  Yates  v. 
Ti^  Peopfe,  6  J.  R.  337. 

18.  Neither  can  it  supersede  it,  quia  impro- 
tide  emanavit ;  not  even,  as  t^  seems^  where  the 
prerequisites  required  by  the  statute,  such  as 
fiiing  a  certificate  of  counsei,  have  not  been 
complied  with.    Ibid, 

19.  Whether  properly  granted  or  not,  is  a 
question  for  the  decision  .alone  of  the  Court 
in  which  it  is  returnable.    IhiiL 

20.  A  writ  of  error  may  be  brouffht  before 
the  judgment  is  entered  up.  Biuuxtdson  v. 
Bobhu,  IJ.  R.  493. 

*21.  Where  some  of  the  defend- 

[  *B5%  ]    anta  below  do  not  join  in  bringing 

the  writ  of  error,  they  ought  to  be 

wramoned  and  severed.     Bradshaw  v.  Cal- 

M«r,  8  J.  R.  558. 

22.  The  allowance  of  a  writ  of  error,  after 
the  sheriff  has  levied  under  a  JLfa.^  is  no  «u- 
fenedtat  to  iu    Blanckard  v.  MyerSj  9  J.  R.  66. 

23.  Bail  in  error,  put  in  before  the  judgment 
below  has  been  perfected,  is  good,  and  it  will 
be  deemed  as  takmg  effect  from  the  judgment. 
Richardton  v.  Backus,  IJ.  R.  49a 

24.  A  recognizance  taken  before  a  judge,  at 
his  chambers,  is  sufficienL    Ibid. 

25.  It  will  be  sufficient  if  the  penalty  be  to 
the  amount  of  the  judgment    IbuL 

2S.  In  judgment  or  law,  the  record  itself  is 
removed  to  the  Supreme  Court  from  the  Com- 
BKMi  Pleas,  though,  in  fact,  a  transcript  only  is 
sent  up.    Brmrni  v.  Clark,  3  J.  R.  443. 

27.  A  defendant  has  four  clear  days  after 
sifniiog  final  judgment  to  put  in  bail  in  error. 
Britban  v.  Caines,  11  J.R.  197. 

28.  The  pkiintiff  may  take  out  execution  after 
the  allowance  of  a  writ  of  error,  and  before 
l>&il  is  put  in,  at  his  peril,  and  if  the  writ  of  er- 
n>r  is  regularly  followed  up,  by  putting  in  bail, 
the  execution  will  be  set  aside.    Jbid, 

29.  But  if  bail  in  error  is  not  put  in,  the  writ 
of  error  is  a  nullity.    Ibid 

30.  A  writ  may  be  tested  before  judgment  is 
giveo ;  and  it  is  sufficient,  if  the  judgment  be 
given  before  the  retufti  of  the  writ ;  and  the 
test  of  this  is  not  the  sipping  of  the  judgment 
R»li,  but  the  rule  for  judgment  ArvM  v. 
Swirf/orrf,  14  J.  R.  417. 

31.  Though  it  appears  by  the  record  that  the 
judnneot  roll  was  signed  after  the  return  day 
of  the  writ  of  error ;  yet  it  will  not  be  intended, 
that  the  writ  of  error  was  returned  before  jud^- 
nieiit  was  m  fact  signed;  it  is  sufficient  if 
jttdgment  was  ngned  before  the  writ  was  in  fact 
monied.    Md 

33i,  Wliere  an  execution  is  iBsuedi  and  actu- 


ally levied  before  a  writ  of  error  is  filed,  the 
writ  is  no  aupersedeas.  ^rmie  q.  t  v.  Whiiford, 
17  J.R.  34. 

83.  In  a  qxd  tarn  action,  beat  to  a  writ  of  error 
is  not  required  by  the  statute,  in  order  to  make 
it  a  supersedeas.    Ibid. 

34.  The  act  rehitive  to  writs  of  error  on 
judgments  of  the  Courts  of  Common  Pleas, 
passed  ^prU  5, 1817,  (Sess.  40.  c.  179.^  is  pro- 
spective merely,  not  retrospective,  fraikins  v. 
Hai^hi,  18  J.  R.  138. 

[By  an  act  passed  February  17,  1815,  all 
original  units  are  directed  to  be  issued  out  of 
the  Courts  in  which  they  are  made  returna- 
ble, (instead  of  the  Court  of  Chancery,)  and  the 
Supreme  Court  has  the  same  power  as  the 
Court  of  Chancery  to  devise  and  make  writs. 
Sess.  38.  c.  38.] 

*III.  Proceedings  in  error ;  (a)  JVbn-     [  *553  ] 
prossing  or  qucuhing  a  unrii  of 
error ;  (b)  Assigntnent  of  errors,  Joinder  in 
error,  and  anundment;  (c)  Error  on  a  bUl 
of  exeepfioyu. 

(a)  Nonprossing  a  unit  of  error. 

35.  The  defendant  in  error  cannot  nonproes 
the  plaintiff's  writ^  before  it  is  returned.  Van 
Der  Mark  v.  Jackson,  1  C.  R.  251. 

36.  Where  a  writ  of  error  was  brought  on 
a  Mil  of  exceptions,  from  the  Supreme  Court, 
and  the  cause  was  decided  in  favor  of  the 
plaintiffs  in  error,  and  a  venire  de  novo  award- 
ed, and  on  the  new  trial  of  the  cause  below,  a 
second  bill  of  exceptions  was  taken  on  the 
same  point,  and  a  second  writ  of  error  brought, 
the  Court  of  Errors,  on  motion,  quashed  the 
second  writ  of  error.  Hartshome  v.  iSeghit,  3 
J.  R.  554. 

(b)  ^signment  of  errors,  joinder  in  error,  and 

amendment. 

37.  In  error  from  a  Court  of  Common 
Pleas,  the  plaintUf  may  proceed  by  scire  facias 
ad  audiendum  errores.  Sheldon  v.  M*Evers,  1 
J.  C.  169.  Bui  see  Burr  v.  H^aUrman,  18  J. 
R.  508.  contra. 

38.  Or,  by  rule  to  join  in  error ;  and,  if  the 
defendant  does  not  appear,  judgment  will  be 
reversed  of  course.    Ibid 

39.  After  the  rule  to  join  in  error  has  ex- 
pired, and  a  default  entered,  the  plaintiff  majr 
enter  a  rule  for  judgment  of  reversal.  Oppte 
V.  Colegrwe,  19  J.  R.  124. 

40.  Where  no  attorney  is  employed  by  the 
defendant  in  error,  in  the  Supreme  Court,  the 
service  of  the  assignmeiit  of  errors  and  notice 
of  the  rule  to  join  in  error,  must  be  made  on 
him  personally;  either  by  delivering  the  same 
to  him,  or  leaving  them  at  his  dwelling-house, 
or  in  such  other  mode  as  the  Court  might 
specially  direct  under  the  co^umstancee  of  the 
case:  but  affixing  them  in  the  clerk's  office 
is  not  sufficient  Clement  r.  Crossman^  8 
J.R.  287. 

41.  Though  a  party  had  not  a  regular  no- 
tice in  writing  of  a  writ  of  error  being  brou^^t 
in  the  Supreme  Court,  or  of  a  judgment  of  re  - 
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vereal ;  yet  if  he  was  informed  and  sufficient- 
ly apprized  of  the  pendency  of  the  writ  of 
error,  to  have  pleaded  in  time,  and  of  the  judg- 
ment of  reversal  by  deiault,  in  season  to  have 
moved  the  Court  at  a  former  term  to  set  it 
aside,  it  is  a  laches,  and  the  judgment  will  not 
be  set  aside,  after  a  term  has  so  intervened. 
Jbid. 

42.  Service  of  notice  of  a  rule,  for  the  as- 
signment of  errors  in  the  Supreme  Court,  roust 
either  be  peraonal,  or  a  good  reason  shown 
why  it  is  not,  or  that  it  has  been  left  at  the 
party's  last  usual  place  of  abode.  Gravts  v. 
MiUer,  IJ.  R.  509. 

43.  If  the  plaintiiT  has  had  reasonable 
grounds  for  expecting  the  transcript  before  the 
rule  for  assigning  errors  in  the  Supreme  Court 
had  expired,  the  Court  will  set  aside  a  default 
for  not  assigning,  on  payment  of  costs.  Mitcheil 
V. /ng-erMl^  2  C.  R.  385. 

44.  If  an  error  in  fact  be  well  assigned,  as 
the  infancy  of  the  defendant,  and  the  defend- 
ant pleads  in  nvUo  est  erratum,  he 

[  *554  ]    admits  the  *fact.    Bliss  v.  Ricej 
9  J.  It  159.      S.   P.  Harvev   v. 
Rickett,  15  J.  R.  87. 

45.  After  an  assignment  of  errors  and  join- 
der, the  Court  of  Errors  will  not  send  the 
transcript  of  the  record  back  to  the  Supreme 
Court,  to  be  amended  by  the  record  in  that 
Court,  which  had  been  amended  by  that 
Court,  since  the  joinder  in  error  in  the  Court 
of  Errors.  Chuiham  v.  TiUotsmi,  4  J.  R. 
499. 

46.  All  defects,  or  errors  properly  amenda- 
ble, may  be  amended  in  the  Court  of  Errors, 
which  will  disregard  all  defects  or  errors  in. 
matters  of  form,  which  may  be  amended  or 
are  aided  by  the  statute  of  jeofails.    Jbid, 

47.  If  the  party  wishes  to  have  the  transcript 
amended,  the  proper  course  is,  to  allege  dimi- 
nution, and  pray  a  certiorari  to  the  C^urt  be- 
low.   Ibid. 

48.  But,  after  the  defendant  has  pleaded  in 
nuUo  est  erratum,  he  cannot  allege  diminution ; 
for,  by  his  plea,  he  admits  the  record  to  be 
perfect ;  so  that,  after  a  joinder  in  error,  neither 
party  can  allege  diminution,  or  pray  a  ceftio- 
rati.    Ibid, 

49.  The  Suprenote  Court  allowed  the  de- 
fendant in  error  to  amend  his  declaration,  on 
paying  the  costs  in  the  Court  below,  subse- 
quent to  the  declaration,  by  averring  that  the 
plaintifis  in  error  were  partners,  Ate,  and  the 
plaintiffs  in  error  were  allowed  twenty  davs, 
after  service  of  such  declaration,  to  pay  tne 
amount  recovered  below,  without  costs,  or  to 
plead  ;  and  if  they  pleaded,  a  venire  dt  nono 
was  ordered,  returnable  at  the  next  circuit 
Pease  v.  Margcm,  7  J.  R.468. 

50.  On  a  writ  of  eiror  from  the  Common 
Pleas,  the  error  assigned  was  the  want  of  a 
plaint  below ;  the  defendant  in  error  had  ap* 
plied  to  the  Court  below,  for  leave  to  file  a 
plaint,  nunc  prQ  tunc,  which  had  been  refused : 
and  the  Supreme  Court  granted  a  rule  on  the 
Court  below,  to  show  cause  why  a  mandasKUs 
should  not  issue  to  compel  then^  to  allow  the 
application.  The  People  v.  Judges  tf  WtA- 
ekister,  C.  C.  55. 
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51.  The  infancy  of  the  defendant  is  well  as- 
signed in  error,  by  averring  him  to  have  been 
an  infant,  at  the  time  of  appearance  and  plea 
pleaded,  and  not  at  the  time  of  the  rendition 
of  judgment    .Arnold  v.  Sandford,  14  J.  R.  417. 

52.  Although  a  defendant,  who  was  an  in- 
fant at  the  time  of  appearance  and  plea,  by 
going  to  trial  after  arriving  at  full  age,  may  be 
deemed  to  have  waived  the  error,  yet  it  cannot 
be  taken  advantage  of,  as  a  waiver,  on  a  de- 
murrer to  the  assignment  of  errors,  unless  the 
fact  appears  on  the  record.    Srid. 

53.  If  judgment  was  not  actually  signed, 
until  after  the  in&nt  attained  his  full  age,  this 
does  not  affect  his  right  to  assign  his  infiincy, 
as  error.    Ibid. 

54  The  asmgnment  of  errors  diould  statp, 
that  the  infant  was  of  a  certain  age,  and  m 
Tnore;  but  the  omission  of  the  words  ^^andno 
mere,"  being  a  mere  informality,  must  be  taken 
advantage  of  bv  special  demurrer.    Ibid. 

55.  After  judgment  against  the  defendant  in 
error,  on  a  demurrer  to  an  assignment  of  an 
error  in  fact,  he  may  withdraw  the  demurrer, 
and  rejoin  to  the  assignment  Ibid» 

*56.  Whether  accord  and  satis-     [*SS5] 
faction  can  be  pleaded  in  bar  of 
a  writ  of  error  ?     Qtuere,    PoUer  v.  SmA,  14 
J.R.444 

57.  On  filing  a  writ  of  error  and  return  in 
the  Supreme  Court,  the  defendant  in  eiror, 
instead  of  issuing  a  scire  facias  ad  audiendum 
errores,  enters  a  rule  that  the  plaintiff  in  error 
assign  errors  in  twenty  days,  or  that  bisdefaub 
be  entered ;  and  serves  a  notice  on  the  plain- 
tiff in  error  or  his  attorney,  thai  the  writ  of 
error  has  been  returned,  and  filed,  and  that  a 
rule  has  thereupon  been  entered,  that  the 
plaintiff  in  error  assign  errors,  &c*  Burr  v. 
fra/emum,  18  J.  R.  508.  Su  oMcy  pL  37,^ 
40, 41, 42. 

J§nd  su  Amsztoment,  X.  80, 81,  82, 8a 

(c)  Error  on  a  hiU  of  exceptions. 

58.  In  error  on  a  hill  of  exceptioos,  the  Su- 
prenoe  Court  will  grant  a  writ,  ordering  the 
judges  of  the  Court  below  to  come  in,  and  con- 
fess, or  deny  their  seals,  and  that,  in  the  mean 
time,  all  prooeedinn  by  the  defendant  be 
stayed.    Pomrog  v.  Preston,  2  C.  R.  37a 

59.  The  Supreme  Court  will  not  hear  an 
argument  on  a  bill  of  exceptions,  taken  in 
jtbe  Comimon  Pleas^  tmleas  a  writ  of  error 
has  been  brought   Bradt  v.  Omf,  3  C.  R.  170. 

60.  Facts  stated  upon  a  record  on  a  return 
to  a  writ  of  error,  after  the  attestation  and 
signatures  of  the  judgA  to  the  bill  of  excep- 
tions, and  which  are  not  incorporated  in  it,  not 
being  legally  before  the  Court,  cannot  be  con- 
sidered as  ground  of  error.  JPoo<  v.  Sabin,  19 
J.  R.  154. 

61.  Where  the  record  is  nMde  up,  a  gen- 
eral assignment  of  errors  to  a  btU  of  eicep- 
tions  is  Buficient  Shqwd  v.  MerriB,  13 
J.  R.  475. 

,^nd  su  Bill  or  ExcsFTiom.    Maada- 
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i V.  ffken  A  Judgmunt  imB  b$  rtMrsed,  or  of- 
Jrmedt  in  pari  or  in  whoU. 

62.  A  judgment  will  be  reveraed  for  a  va- 
liBOoe  betwc^eo  the  sum  reported  by  referees, 
imd  the  judgment  entered  thereon ;  as  where  tlie 
judgment  was  for  99  cents  more  than  the  amount 
reported.    S^ord  v.  Van  Zandt,  2J.C.66, 

63b  If  some  of  the  counts  in  a  declaration 
are  bad,  and,  afler  a  default  and  interlocutory 
^gment,  entire  damages  are  assessed,  the 
judgment  will  be  reversed.  ChutKam  v.  TU" 
IpfMiS  5  J.  R.  430. 

64.  So,  where,  after  a  judgment  for  the 
plaind^,  on  a  demurrer  to  the  whole  declaro- 
tioD,  bia  damages  are  assessed,  and  some  of  the 
counts  in  the  declaratioo  are  bad,  the  damages 
will  be  eonmdered  as  applying  to  the  whole 
declaration,  and  judgment  will  be  reversed. 
BodbiM  v.Bichardson,  5  J.  K.  47& 

65.  Irrej^ularity  in  an  execution,  where  the 
judgment  is  correct  and  legal,  cannot  l)e  taken 
advantage  of  in  error,  but  the  party  should  ap- 
ply to  the  Court  below.  Dumond  v.  Carpm- 
fcr,3J.  R.141. 

66.  If  a  judgment  consist  of  distinct  partts  it 

mav  be  reversed  as  *to  one  pait  on- 

[M56]    \y.''Smitkv.Jafuen,SJ.R,in.S.P. 

brcuUhaw  v.  Callagkan,  8  J.  R.  558. 

67.  So,  a  judgment  may  be  affirmed  in  part, 
and  reversed  in  part ;  but  in  such  case,  no  costs 
will  be  allowed,  on  either  side.  Anonymous^ 
12J.R.340. 

68.  But  if  the  judgment  be  entire,  it  must  be 
affirmed  or  reversed  in  toto,  Richards  v.  WcU- 
ton,  12  J.  R.  434.  &  P.  Bronson  v.  Mann,  13 
J.  R.  460.    Arnold  v.  Sandford,  14  J.  R.  417. 

69.  So,  where  two  persons  \yere  sued  by  a 
wanaot  before  a  Justice's  Court,  and  one  only 
appeared,  and  the  justice  gave  judgment  against 
boili,  the  judgment  being  entire,  and  erroneous 
as  to  the  one  defendant,  who  did  not  appear,  it 
was  reversed  as  to  both.  Richardu  v.  JfaUonj 
12  J.  R.  434. 

70.  So,  where  the  plaintiff  entered  judg- 
ment on  a  bond,  for  th^  penalty  and  costs,  and 
abo  for  the  damages  assessed  by  the  jury,  on  a 
writ  of  error,  the  judgment  was  reversed  as  to 
the  damages,  and  affirmed  as  to  the  debt  and 
cofits.    Smilh  v.  Jansen^  8  J.  R.  111. 

V.  Jadgmad  in  orror^  and  venire  de  novo. 

71.  On  reversing  a  judgment  given  in  favor 
of  the  defendant,  on  a  verdict,  the  Court  of 
Errors  will  order  that  tlie  Court  below  award 
a  vtnire  de  novo*  lAmngston  v.  Rogers,  1 
C.It583. 

72.  After  the  reversal  of  a  judgment  of  the 
Common  Pleas,  a  t^cnire  de  novo  may  be  issued 
iVom  the  Supreme  Court,  returnable  at  the 
Circuit,  in  the  county  in  which  the  original 
judgment  was  pronounced.  Brown  v.  Clark^ 
.)  J.  XL  44a  S,  P.  Arnold  v.  Crane,  8  J. 
R.  79. 

73.  But  where  it  appeared  that  the  sum  de- 
manded hy  the  plaintitif  was  so  small,  that  the 
plaiotifl^  if  he  recovered,  would  be  obliged  to 
iny  the  costs,  the  Court  refused  to  grant  a  vc* 
wt.    ^rot9iiv.aai-A,3J.R.44a 
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74.  Where  a  judgment  has  been  reversed  in 
the  Supreme  Court,  and  the  cause  tried  at  the 
circuit,  on  the  record  remaining  in  that  Court, 
and  verdict  fur  the  plaintiff,  tbe  defendant  can- 
not set  up  a  defect  in  form  in  the  record,  on 
modon,  m  arrest  of  judgment  ffUliams  v. 
Vandcrveer,  10  J.  R.  200. 

75.  The  Court  to  which  a  cause  is  brought 
by  writ  of  error,  is  bound  to  give  such  judg- 
ment as  the  Court  below  ought  to  have  given. 
Pattgbum  V.  Ramsay,  IIJ.  R.  141. 

7ti.  Where  the  judgment  of  the  Court  fur 
the  Correction  of  Errors,  affirming  a  judgment 
of  tbe  Supreme  Court,  was  affirmed  hy  the 
Supreme  Court  of  the  VniUd  Stales,  on  a  writ 
of  error  fitun  that  Court,  inUreM  on  the  judg- 
ment of  the  Court  below  was  allowed  ouiy  to 
the  time  of  the  last  judgment  of  affirmauce. 
Hoyt  V.  GeUton,  15  J.  R.  221. 

77.  Where  a  Court  of  Common  Pleas  re- 
fused leave  to  ajnend  a  verdict  by  applying  tbe 
evidence  to  one  count,  and  to  enter  a  nol.  pros. 
as  to  the  other,  the  Supreme  Court,  judgment 
having  been  rendered  on  the  verdict  in  the 
Court  l)elow,  cannot,  on  a  writ  of  error,  order 
the  record  to  be  amended.  Cooper  v.  BisseU^ 
15  J.  R.  318. 

78.  A  Court  of  Errors  cannot  grant  an 
amendment,  by  inquiring  into  facts  £hors  tbe 
record.     Ibid. 

•79.  Whatever  is  good  cause  for    [  *SB7  ] 
arresting  a  judgment,  is  good  cause 
for  reversing  it.    Gage  v.  Rted,  15  J.  R.  409L 

80.  Where  in  error  to  a  Court  of  Common 
Pleas,  the  iudgment  was  revoked  for  error  in 
fact ;  held,  that  the  plaintiff  in-  error  was  en- 
tided  to  costs,  under  the  13th  section  of  the  act, 
Sess.  36.  c.  96.  it  beinff,  sul)stantially,a  reversal 
of  the  judgment;  ancf,  in  such  case,  tlie  de- 
fendant below  mav  be  ordered  to  appear  and 
plead  de  novo  to  tne  declaration  removed  into 
this  Court,  he  having  refused  to  rejoin  to  the 
assignment  of  errors,  after  leave  given  for  that 
purpose  in  withdrawing  a  demurrer.  Arnold 
V.  Sand/ord,  15  J.  R.  534. 

VI.  Error  coram  vobis. 

81.  Where  an  infant  defendant  appears  by 
attorney,  it  is  error  in  fact,  for  which  the  judg- 
ment will  l>e  reversed  on  a  writ  of  error  coram 
vobis.  DewUt  v.  Post,  11  J.  R.  460.  S.  P. 
Arnold  v.  Sand/ord,  14  J.  R.  417. 

82.  On  a  writ  of  error,  coram  vobis,  only 
the  proceedings  complained  of  as  erroneous, 
are  reversed,  and  all  jirior  proceedings  remain 
unimpeached,  from  whence  the  plaintiff  may, 
after  reversal,  continue  the  original  action,  with- 
out being  obliged  to  conunence  it  de  novo.  Ibid, 

83.  The  judgment  in  case  of  reversal  for 
error  in  fact  is,  that  the  judgmeut  below  he  re- 
called,  and  not  that  it  be  reversed,  os  in  the  case 
of  an  error  in  law.    Ibid. 

84.  On  a  writ  of  error  to  a  Court  of  Com- 
mon Pleas,  for  ofi  error  in  fact,  tbe  Supreme 
Court  may  award  a  ventre,  to  tiy  the  fact.*  Ar» 
nold  V.  Sand/ord,  14  J.  R.  417. 

See  CoDar  roa  the  CoaaccTioif  of  £a- 
aoas.    TiL  CaAMCEar,  \.  Appeals. 
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ESCAPE. 

L  What  it  an  ueapt^  and  uHun  volunkay  or 

mgligenL 
n.  Eaeapt  tm  metne  procei*. 
til.  Escapt  im  erecuHon. 
IV.  Btci^twn,  voluniary  nhtm^  and  ofher  mat- 
ten  qf  defence  in  an  aeUun/or  an  tecapt^ 
and  what  nuqf  be  dunvn  in  miiigatkm  ^ 
dasnageem 
Y«  JSfCd^  m  erimmai  ea$u. 

L  What  {$  an  eaeape^  and  when  wduniary  or 

negligenL 

1.  A  depoty  BherHT  armted  a  defetidant  on 
Ml  executioDt  and  left  him  in  the  custody  of 
two  brothera  of  the  defendant,  and  went  to 
■arve  other  imxseas,  and  did  not  take  him  to 

gaol  until  the  next  day ;  this  ^waa 
[  *558  ]    an  e8caf)e,  for  which  the  sheriff 

was  liable,  the  persons  in  whose 
euatody  the  prisoner  was  left,  having  no  au- 
thority to  detain  him  in  the  absence  of  the 
deouty.    Palmer  v.  Hatch,  9  J.  R.  989. 

2.  If  a  constable,  who  has  a  prisoner  in 
custody,  by  virtue  of  an  execution  from  a  Jus- 
tice's v!!ourt,  discharge  him,  by  onier  of  the 
justice,  who  hw  no  authority  for  that  purpose 
finom  the  plaintifl^  it  is  an  escape,  for  which 
the  constable  is  liable.  Van  Shdi  v.  TViyZor, 
9  J.  R.  14a 

3^  Where  a  constable,  having  arrested  a  de- 
ftndant,  on  a  warrant  issued  by  a  justice  of 
the  peace,  left  the  defendant,  on  his  promising 
to  follow  him,  and  afterwards  went  back  with 
a  deputy  sheriff,  who  also  arrested  the  defend- 
ant, and  detained  him  in  custody,  and  afler- 
wnrds  took  him  to  prison  on  a  criminal  action, 
ao.  hat  the  constable  could  not  take  him  be- 
fbre  'he  justice  on  the  warrant ;  heU  that,  by 
the  constable's  leaving  tlie  defendant,  after  the 
arrest,  there  was  a  voluntary  escape,  and  not 
being  able  afterwards  to  retake  the  defend- 
ant, the  constable  was  liable  for  such  escape. 
Olmetead  v.  Raymtmdj  6  J.  R.  63. 

4.  If^  when  a  sheriff  has  taken  a  prisoner  on 
an  attachment  for  the  non-payment  of  costs  out 
of  the  Supreme  Court,  the  prisoner  applies  to 
the  Court  of  Common  Pleas  for  a  discharge, 
fiursuant  tc  the  act  for  the  relief  of  debtors,  \mh 
reejfect  to  tht  fmvriiowment  of  their  persons, 
which  is  granted,  and  an  order  for  nis  dis- 
charge served  on  the  sheriff,  who  discharges 
him  accordingly,  the  sheriff  will  be  liable  for 
the  costs,  such  order  being  void.  Jackson  v. 
Smith,  5  J.  R.  115.    [And  see  Pbisoners.] 

5.  A  sheriff  cannot  be  imprisoned  in  the 

Sol  of  which  he  has  the  custody ;  and,  there- 
re,  if  the  coroner  amsst  him,  and  put  him  into 
the  gaol,  it  is  an  escape.  />ay  v.  Brett,  6  J.  R.  23. 

6.  If  it  be  averred  or  found  on  the  record, 
that  the  sheriff  permitted  a  prisoner  to  escape, 
the  Court  must  intend  it  to  be  a  voluntary 
escape.    Holmes  v.  Lansing,  3  J.  C.  73. 

7.  'An  escape  by  a  prisoner  who  has  been 
admitted  to  the  liberties  qf  the  gaol  on  giving  a 
bond  to  the  sheriff,  differs  in  no  res|)ect  from 
lln  escape  in  other  cases ;  it  is  either  voluntary 
or  negbgeot,  accordingto  the  circutnstancea ; 


and  in  an  action  against  the  sheriff  for  ao 
escape  of  such  prisoner  from  the  lUiertJes,  lie 
may  avail  himself  of  any  defence  wliich  be 
might  have  had  at  common  law.  Jansm  v. 
Hilton,  in  error,  10  J.  R.  54a  &  P.  JBarra  v. 
Mandell,  id,  56a  Contra^  Tillman  v.  Lmvam, 
4J.R.4& 

8.  It  ia  not  an  escape,  for  a  dieriff  to  bring 
up,  on  a  hab,  eorp*  ad  lest,  a  prieoner  in  hif 
custody,  on  execution  in  a  civil  suit,  to  tes- 
Ufy.    AbUe  V.  iftntXA,  5  J.  R.  357. 

9.  After  an  arrest  on  mesne  proeesR,  the 
sheriff,  by  whom  the  prisoner  was  arrested, 
assigned  him  to  his  successor,  but  himself  re- 
turned the  writ  eeni  corpus  in  custodia ;  before 
the  return  day,  tne  new  sheriff  admitted  the 
prisoner  to  hail,  the  plaintiff  proceeded  to  jud^ 
ment,  and  issued  a  ecu  sa^t  which  being  return- 
ed non  est  invenhts,  he  brought  an  action 
against  the  new  sheriff  for  an  escape ;  hdd,  that 
as  the  ne\v  sheriff  was  Iwund  to  admit  the  pris- 
oner to  bail,  and  as  he  was  not  bound  to  give  the 
plaintiff  notice  of  his  having  taken  a  bail  bond 
in  any  other  way  than  by  an  endoracment  oa 
the  writ,  which  he  could  not  *do, 

the  old  sheriff  not  having  deliver-    [  *559  ] 
ed  it  to  him,  there  was  no  escape, 
and  he  was  not  liable.    Riduerds  v.  Porter,  7 
J.  R.  137. 

10.  Where  a  sherifi;  after  he  had  aircsied 
the  defendant  on  execution,  went  with  him 
two  or  three  miles  out  of  the  direct  route  to 
gaol,  in  order  that  the  prisoner  might  obtaia 
the  means  of  settling  the  execution,  and  aho 
went  with  him  that  distance  to  the  prisoner^ 
house,  in  order  that  he  mi^ht  get  his  neces^ 
sary  apparel,  and  to  aee  hia  wife  before  be 
went  to  gaol,  it  was  hdd,  not  to  be  an  escape, 
it  being  no  more  than  a  reasonable  indulgence, 
from  laudable  and  compassionate  motives 
Wool  V.  Turner,  10  J.  R.  430. 

11.  Where  an  officer  had  a  defendant  in 
execution,  and  A.  promised  the  officer,  that  if 
he  would  release  the  defendant  from  custody, 
he  (A.)  would  pay  the  amount  of  the  execu- 
tion, if  he  failed  to  r»-deliver  him  to  the  offi- 
cer on  a  certain  day,  and  the  officer  accoid- 
ingly  released  him;  held,  thnt  this  was  a  volnn- 
tary  escape,  find  that  the  officer  could  doC 
maintain  an  action  against  A.  for  the  non-per- 
formance of  his  promise.  Wheder  v.  BaS^ 
13  J.  R.  366. 

13.  Where  an  execution  is  issued  out  of  a 
Justice's  Court  against  the  body  of  a  defeod- 
ant,  although  the  constable  has  thirty  dayi 
within  which  to  serve  it,  yet  if  he  amesis  hiia 
during  that  time,  it  will  he  an  escape  to  euifer 
him  to  go  at  large,  and  which  will  tx)t  be  ex* 
cused  by  his  having  the  defendant  in  custody, 
at  the  expiration  of  the  thirty  day&  Pvieer  r. 
JkPIntyre,  13  J.  R.  503. 

13.  A  sheriff  who  has  a  defendant  in  cus- 
toily  on  execution,  ia  bound  to  obey  a  writ  of 
habeas  corpuf  ad  te^ificandum,  according  to  the 
exigency  of  the  case ;  and  if,  in  doing  eo,  b< 
takes  his  prisoner  out  of  the  county,  and  re- 
turns with  him  again,  without  unnecemiry  de- 
lay, it  is  not  au  eacape.  Hassctm  v.  Chiffin,  l^ 
J.  R.  48. 

14.  And  while  the  aheriff  has  the  priMcr 
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ODmchwnt  of  4a&ea9  cof^pftfyhe  is  not  boood  to 
keep  him  always  in  his  si^t,  or  with  the  same 
Mrictneas  as  before ;  and  if  the  prisoner,  of  his 
owo  bead,  should  go  about  for  a  short  time, 
on  bis  own  business,  out  of  the  view  of  the 
Aenfff  it  is  not  ait  escape.    Ibid. 

IL  £ieaDfi  on  wnunt  Buscesi. 

I5b  If  the  sheriff  IwM  the  body  of  the  de- 
feodaDt  aAer  an  arrest  upon  msffw  process,  at 
tbe  return  day  of  the  writ,  it  is  sufficient. 
Jlose  T.  roodb,  5  J.  R.  183. 

16.  If  the  defendant  escape  at  anjr  time 
thereafter,  and  before  execution,  whether  tbe 
escape  be  voluntary  or  negligent,  the  aberifif  is 
liable.    IkiL 

17.  lo  so  action  agmnst  a  aheriflf  for  an 
cicape  and  fidse  return  on  mesne  process,  the 

eiiotiff  can  recover  no  more  than  he  might 
re  done  in  the  original  action,  nor  oucht  he 
to  recover  more  than  he  has  actually  lost  in 
coosequenee  of  the  escape*  FMitr  v.  Lou* 
Mv,  1  J.  R.  215. 

id.  The  plaintiff  can  recover  damages  only 

for  what  be  has  lost  bv  the  escape,  and  the 

jury  may  nnd  such  damagea  as 

1*560]    they  roav  think  *tbe  plaintiff  has 

ausuined  under  all  circumstances 

AuMff  V.  TVimer,  7  J.  R.  189. 

m.  JSm^pe  s»  cseevliofi. 

19.  If  the  dierifi;  knowmg  that  the  exeeu* 
tm  bad  not  been  satisfied,  by  the  consent  and 
^ireetion  of  tbe  plaintiff^  attorney,  acting 
nerely  under  bis  general  authority,  permit  tbe 
defendant  to  go  at  laige,  he  will  be  liable  for 
ineaeape.    feOogjr  ▼•  ^'t'^^  10  J.  R.  SQO. 

90l  An  actioo  on  the  case,  as  w61l  as  debt, 
fiaferan  eacape  of  a  prisooer  in  ezeeution. 
JZoMsn  V.  IMc,  3  J.  R.  454. 

31.  In  the  action  of  debt,  no  interest  is  •!• 
lowed,  and  the  ori^nal  debt  and  damagea  are 
all  that  can  be  reeovered.    ifttd. 

23L  But  in  an  action  on  the  ease  d  ssesu^ 
(bat  the  jury  nu^  allow  intereat  in  the  saioss 
neot  of  the  damagea,  so  as  to  give  tbejplain- 
tiff  all  that  he  has  lost  by  the  escape.    Bnd. 

21  Behc  for  an  escape  lies  ouljr  where  the 
frisooer  is  in  execution ;  and  n  prisoner  is  not 
m  exeeutioo  unless  on  a  eo.  so.  Fan  iSbofc  r. 
BM«isss^  6  J.  R.  S7a 

«i  So,  if  ft  person  surrendered  by  his  bai^ 
ttd  who  baa  not  been  cbaived  lo  exeoutioiL 
«g«,  deU  wiU  Boc  lie.    /ML 

25L  The  proper  remedy  »by  an  aetioB  on 
disease.    iKi 

9a  Boc  where,  io  an  action  of  debt,  tha 
whole  defooee  wm  let  in.  as  if  it  had  been  an 
wtioo  on  tbe  eaae,  and  tlie  jury  found  for  tbe 
pisimiff  nominal  dama^  only,  tbe  Coiut  re- 
ftned  to  gvMic  ft  new  trial  merely  to  live  the 
defendant  an  oppoitnnity  to  get  rid  of  the 
nit.  aa  be  woold  be  entitled  to  eosls  •■  tbe 
VNdictMod.    ML 

27.  If  ft  new  dieriff  ragnkify  reoeivea  ft 
iwinwiei  from  bia  pmdecaasnr,  he  Is  bound  to 
detain  liim»  and  io  answerable  for  hie 
•kfaoQgli  ft  vnbmtHy  «Mape  nvgr  h^ve 


hfi  the  time  of  his  predecessor.    JZoieion  r. 
Tvanwr^  4  J.  R.  469. 

28.  But  in  case  there  has  been  an  escape 
both  in  tbe  time  of  the  former  and  of  tbe  new 
aberifif  tbe  plaintiff  has  an  election,  either  to 
consider  tbe  prisoner  in  execution,  and  so 
charge  the  new  sheriff  for  the  last  escaoe,  or 
as  out  of  execution,  and  charge  the  old  sneiiff 
llndL 

29.  The  bringing  a  suit  against  tbe  one  or 
the  otl:er  is  a  determination  of  his  election. 

80.  Where,  after  an  eacape  of  a  prisoner  on 
execution  and  return  into  custody,  the  slieriff 
went  out  of  office,  and  assigned  the  prisoner 
to  his  successor,  and  while  in  bia  custody  tbe 
prisoner  applied  for  bis  discharge,  under  tbn 
act  for  tbe  relief  of  debtors,  Ate,  and  the  plain- 
tiff, not  knowing  of  the  eacape,  opposed  the 
ap^icatioo,  ui  consequence  oif  which  tl^ 
prisoner  remained  ni  custody;  AeM^  thatthib 
was  not  such  an  election  to  affirm  the  debtor 
in  custody,  aa  amounted  to  a  waiver  of  the 
plaintiff's  remedy  againat  the  former  sheriff 
for  the  eecape.  Dmk  ▼•  Fan  Kkeck^  7  J.  R. 
477. 

31.  After  an  eacape  by  a  prisoner  in  custo- 
dy on  a  eo.  #a,  the  plaintiff  tnfty  proceed 
againat  the  sheriff  for  the  eecape, 

and  at  the  aame  *time  taken  out  tJL    [  *M1  ] 
fa,  against  the  property  of  the  de- 
fondant  ;  for  the  remediea  are  not  inconaiBient 
with  each  other.    Jodfcsoa,  ex  denk  JIfCnm,  ▼• 
BariM,8J.R.d6]. 

As  to  sn  escape  of  a  prisoner  flom  the  jftil 
liberties^  see  SHxairr. 

IV.  ReeapUM^  voUmUary  nliint,  amd  Mtr  mat' 
Un  ^dtftnet^  in  an  aeUon/or  an  utapt^  and 
what  SM^f  be  stasn  m  sid^gmsii  rf  dimagu* 

32.  After  ft  voluntary  eacape  of  a  prisoner  in 
execution,  a  voliutary  return  or  assent  of  the 

prisoner,  will  not  prevent  tbe  sheriff^  liability- 
^Mftfir  T.  fleet,  2  J.  C.  a 

33.  And  tbe  aheriff  cannot  retake  or  detain 
tbe  defendant  without  a  new  authority  ftom 
the  pbuntiff.    JbyL 

34.  After  a  voluntary  escape,  the  aheriff  can- 
not Iftwfullv  retake  or  detain  a  priaoner|  thou^ 
he  nay  aner  a  negligent  eacape.  JbidL  &  P. 
nosipion  Y.  Ladtwaod,  15  J.  R.  256. 

35.  He  can  only  detain  bun  on  anew  execu- 
tion, issued  by  tbe  plaintiff;  be  cannot  retain 
him  on  his  own  surrender,  unless  the  pbuntiff 
does  some  act  showing  his  dection  to  hold  him 

38.  If  the  sberiil^  after  ft  voluntaiy  eacape, 
aireaCi  tbe  defendant  again  on  tbe  same  action^ 
and  takes  a  bond  from  him,  with  sureties,  for 
the  jail  liberties^  sueb  bond  is  not  only  void  an 
lo  the  defonduit.  bnt  also  •■  to  the  furetiea. 
Bid. 

37.  Where  the  prisoner,  bftving  eaeftoed 
witbont  tbe  knowledge  of  the  sbmH^  vohm- 
tarily  rstoraa  before  suit  iabron^t,  it  ia  equiv- 
alent to  ft  rsoraiion  on  ikeah  purmiL    DiU  v. 

•e 
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88.  A  Toluntary  return  before  a  miit  k 
brought '»  not  a  defence  in  an  action  (bran  es- 
cape, whether  negligent  or  voluntary,  on  meme 
procosa,  aAer  the  return  of  the  writ.  Stone  t. 
Woodi,  5  J.  R,IB2, 

39.  The  sheriflT  cannot  take  advantage  of  er- 
ror in  the  process  or  execution  under  which 
the  defendant  was  arrested.  Biudi  ▼•  Kip^  5 
J.  R.  89. 

40.  Where,  in  an  action  for  tlie  escape  of  a 
defendant  in  execution,  the  sherifi  justifies  un- 
der a  discharge  by  the  Common  Pleas,  pur* 
Buant  to  the  ad  for  the  rdxrf  of  dMefr$^  with  re* 
tpect  to  the  itnpriionmani  tf'  their  ptraonM^  it  is 
sufficient  to  show  that  the  Common  Pleas  had 
jurisdiction  in  the  case :  with  the  regularity  of 
their  proceedings  he  has  no  eoncem.  CatdOlon 
V.  GitXTM,  8  J.  R.  472. 

41.  Wlier^  there  has  been  an  escape  of  a 
prisoner  in  execution,  both  in  the  time  of  the 
old  and  of  the  new  sheriff  and  the  plaintiiT 
brings  an  action  against  the  old  sherin  and  re- 
covers judgment,  it  is  a  bar  to  any  action 
against  the  new  sheriff  Bawion  v.  Twmar^  4 
J.  R.  469. 

4^  In  an  action  for  an  escape  on  munit  pro- 
cesiv,  if  the  plaibtifi^  having  real  and  competent 
securitv  from  the  defendant  for  his  debt,  re- 
linquish it  afler  knowledge  of  the  escape,  the 
sbbriff  may  avail  himself  of  that  feet  in  mitiga- 
tion of  damages.  iiiiMetf  V.  7\imer,7J.R.180L 
*43.  And  where,  in  such  a  case, 
[*56i2]  the  jury  cave' nominal  danw^ 
onlvj  the  CS>urt  refused  to  set  aside 
the  verdict    tmdL 

44.  Whether,  if  the  plaintiff  had  retained  the 
Mcurity  for  the  debt,  tne  defendant  could  faava 
availed  himself  of  that  feet,  in  his  defence  to 
an  action  for  an  escape  ?    Qitare.    iMl 

45.  But  it  is  probable  that  Chancery  would 
compel  the  plaintiff  to  assign  the  security  to 
the  aefendant  for  hito  indemnity.  Per  7Vffij»- 
son,  J.    Rid. 

^  It  is  a  good  defence  in  an  action  for  an 
escape,  that  the  party  taken,  and  afterwards 
suffered  to  go  at  large,  was  privileged  from  ar- 
rest.   Ray  v.  Hogthoom^  11  J.  R.  493. 

47.  If  the  defendant  in  a  popuhur  action,  hav* 
ing  been  taken  in  execution,  is  discharged  by 
the  plaintjfi^  without  satisfection  of  the  jucU- 
ment,  such  discharge  is  no  bar  to  an  action  for 
an  escape.  ^Rnian  v.  Woodimaih^  11  J.  R.  474. 

48.  Where  a  plaintiff  brinn  an  action 
against  a  sheriff  for  the  escape  of  a  prisoner  in 
execution,  the  plaintiff's  electbn  to  consider 
him  ss  out  of  custody  is  thereby  determined, 
and  he  cannot  resort  to  a  remedy  which  would 
be  an  acknowledgment  of  his  being  In  custody. 
M'Elrcji  V.  ManoM,  13  J.  R.  131. 

49.  Therefor^  after  bringing  an  actk>n 
against  the  sheriff  for  the  escape,  he  cannot 
oppose  the  discharge  of  the  prisoner  under  the 
statute.    Jbid, 

50.  The  sheriff  eannot  avail  himself;  at  a 
defence,  of  the  acts  of  the  plaintitl^  subsecjoenl 
to  the  suit  commenced,  recognising  the  prison* 
er  to  be  stiH  in  eustod^r ;  as  the  plamtiff  bv 
britiging  the  suit,  determined  his  electSon.  ML 

51.  It  is  no  defence  to  an  aetkm  for  the  a»- 


has  been  irregulariy  issued ;  as  without  a  previ- 
ous ji /a.  Seott  V.  ^S%m0, 13  J.  R.  378.  &P. 
Hinrnan  v.  BreeSf  13  J.  R.  529. 

52.  It  is  the  duty  of  the  sheriff  to  return  t 
writ  without  a  rule  of  Court  for  that  purpose ; 
and  he  cannot  avail  himself  of  his  neglect  of 
this  du^,  to  defeat  an  action  of  the  plaintiff 
against  bkn  for  an  escape.  JKasum  v.  Brm^ 
13  J.  R.  529. 

53.  And  where  the  sheriff  has  neglected  to 
return  and  file  a  co.  so.,  and  refused  to  prmloce 
it  at  the  trial,  though  due  notice  had  been  f;iT- 
en  to  him  for  that  purpose,  in  an  action  agtinat 
him  for  an  escape,  parol  evidence  is  inadniin- 
ble  to  show  the  issuing  of  the  execution,  its  de- 
livei7  to  the  sheriff,  and  the  arrest  of  the  psitjr 
upon  it    Ibid, 

54.  Where,  on  executing  a  writ  of  ftsswie  r»- 
fUgiando^  the  partv  is  claimed  as  a  slave,  sod 
the  sheriff  takes  a  bond  to  himself;  with  sure- 
ties, for  the  prosecution  of  the  suit  with  effect, 
and  that  tlie  party  prove  his  liberty,  and  for 
his  return,  if  return  should  be  adjuc^ed,  lacb 
bond,  not  bein^  authorized  by  law,  w  no  de- 
fence in  an  action  against  the  sheriff  for  the 
escape  of  the  slave.  Sdnner  v.  jFfeef,  14  J.  1126X 

55.  Nor  is  an  sssignment  of  such  a  bond  to 
the  plsintifi;  a  bar  to  the  action  against  tlie 
shenff^  uniM  it  appeaia  that  it  was  accepisd 
in  discharge  of  the  suit,  or  by  way  of  aocord 
and  satMurtion.    ML 

56.  Where  a  defendant  4a  execatkm  is  dis- 
charged fVom  imprisonment,  under  the  ad  Ar 
the  relief  of  debtors,  with  respect  to  the  hnpiii- 
onmentoftheir  persons, and  In  a  suit 

on  the  ori^nal  judgment,  he  ^omits    [  *568  ] 

to  plead  his  dischaiige ;  and  is  taken 

in  executbn  in  the  second  suit,  his  dtschRifs 

IS  no  justification  to  the  sheriff  for  an  eseaiie  on 

such  second  execution.     CMe  v.  Cooper^  15 

J.R.152. 

57.  Nor,  if  be  IS  diaeharged  fi^ro  the  exeeo- 
tion  in  the  second  suit,  by  the  order  of  a  judge 
or  commissioner,  on  hatiiai  corpus^  is  such  i 
discharge  any  protection  to  the  sheriff  in  aa 
action  against  him  for  an  escape.    ML 

58.  A  sheriff  is  never  allowed  to  allege  error, 
either  in  the  judgment  or  process,  as  an  excun 
for  an  escape ;  and  if  he  arrests  the  party,heii 
bound  to  keep  him  vndl  he  is  discharged  by 
due  course  or  law.    Per  Van  Alst,  J.    M 

59.  Where  an  attomer  having  a  Km  on  i 
judgment  recovered  by  bis  client  for  nomtsaJ 
damages  and  costs,  or  an  aasigiiee  having  m 
equitu>le  Interest  in  the  judgment,  takes  out  a 
eo.  sa.,  and  gives  notice  to  the  sheriff  of  his  i«nii 
or  equitable  intfereat,  and  the  sheriff,  haringar- 
resied  the  defbndant,  suffeis  him  to  eKtpe, 
the  party  beneficially  interested  may  mainmio 
an  action  aninst  the  sheriff  for  the  esrape,  in 
the  name  of  the  plaintiff  In  the  original  auH, 
which  the  sheriff  cannot  defeat  by  tsking  a  re- 
lease from*  the  nomhial  pkiotif£  Marim  r. 
Haukt,  15  J.  R.  405. 

V.  JSiSOflVS  tH  CflSMiai  COSSm 

60.  Lyfaig  la  wait  near  a  jal^  by  agrsRD«< 
'  li  a  prisoner,  and  eanyhig  btm  away,  is  sot 

aObaoa  ag^MC  the  iiatats^(8ew.  9te.5&a. 
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1%  13. 1 N.  IL  L.  411.)  bnt  w  a  miKleiDeanor 
at  cominoo  bw^.  7^  PtapU  v.  Tompkins.  9 
J.IL70.  r  ,    r 

61.  Aiding  and  assisting  to  escape  from  jail, 
a  person  committed  on  suspicion  of  having 
been  accessory  to  the  brealciii|  the  house  of  S. 
with  intent  to  commit  felony,  is  not  indictable 
under  the  statute,  (Sess.  24.  c.  58.  s.  13,  la  1 
N.  R.  L.  411.)  because  the  prisoner  was  not 
committed  on  any  distinct  and  certain  charge 
of  felony.  7%t  People  v.  9rashbwm,  10  J.  K. 
160. 

62.  A  person  confined  in  jail,  who  attempts 
to  escape  hy  breaking  of  the  prison,  in  conse- 
Queuce  of  which  a  nsllow  prisoner,  confiued 
lor  felony,  escapes,  is  gnilty  of  an  offence 
witliin  tlie  30th  section.of  the  act,  (Sess.  36.  c* 
29.)  and  may  be  punished  by  impnsooment  in 
the  aiate  pnson.    J%t  People  v.  jRost,  12  J.  R. 


ESCHEAT. 

1.  Od  a  trarerse  of  an  office  found  in  behalf 
of  the  people,  tlie  traverser  is  considered  as 
a  defenoant ;  and  if  he  show  that  the  people 
Uve  no  title,  though  he  prove  nothing  bnt  a 
bare  possession  in  himself^  he  will  be  entitled 
to  judffment.    The  People  v.  CutHng,  3  J.  R.  1. 

«.  If  there  ia  a  failure  of  inberirable  blood, 
hf  reason  of  alienage,  the  lands  do  not  escheat, 
wit  go  to  the  next  heir  (who  is  not  an  alien  )of 
(lie  pemon  last  seised.  Jaduon^  ex  dem.  £1- 
■eaiarf,  v.  AuJuon,  7  J.  R.  21 4. 

Sk  IU.  Coufcxmr,  XXI.  EecheaL 


[•M4] 


ESTOPPEL. 


1.  A  recital  m  a  will  is  an  estoppel  to  parties 
claiming  under  the  wilL    Denn  v.  Cornetf,  3 

i.  C.  la 

2.  So,  where  A.,  b^  bis  last  will  and  testt* 
Blent,  among  other  tbmgs,  devised  as  follows : 
•^"^  whereat  I  have  eometfed  to  my  mm  C.  my 
londi  at  C,  and  to  my  ion  D.  my  lands  atR,I 
gve  and  dense  all  my  remaining  lands  and  ten- 
tmenls,  and  real  estate  whatsoeveTf  to  my  tons 
C  and  D^  and  wof  daughter^  &c. ;  hela,  that 
the  recital  in  the  will  was  evidence  of  the  con- 
veyance of  the  ftrm  in  F,  to  D.,  and  that  C, 
V  heir  of  the  testator,  was  estopped,  by  the  ra- 
^ita],  to  deny  that  the  fium  was  conveyed  to 
D.;  and  that  the  necessary  intendment,  firom 
the  bmguage  of  the  clause  m  the  will,  wm,  that 
it  was  a  conveyance  in  fee  to  D.    Ib!id 

3.  A  partition  deed  operates  aa  an  eatoppd 
between  the  parties  and  peisoiw  claiming  un- 
^  them.  Jadtson^  ex  dem.  OaCronder  v.  IXu- 
Anwdk,  3  J.  R.  331. 

4.  A  recital  in  a  deed,  executed  by  the  party 
Ulterior  to  a  subroiaalon  to  arbitni^on,  is  not  an 
otoppel  to  a  Buhseqoent  award.  AAmra  v. 
•AMr^2C.R.320. 

Si  A  grant  of  land,  beU  adversely  to  the 
giiQtor,  to  a  third  peraooi  will  not  eatiroi  by 


way  of  estoppel,  for  the  benefit  of  the  tenant  in 
ponsession.  Jodkson,  ex  dem.  JoneSf  v.  Brinel^ 
erhoff,  3  J.  C.  101. 

6.  No  party  is  technically  estopped  by  aeon* 
vevaiice  under  the  statute  of  uses.    IbiL 

z*.  Strangers  cannot  avail  themselves  of  an 
estopiiel  by  mere  writing,  or  matter  in  pais* 
Snd, 

8.  One  who  is  not  bound  by,  cannot  take 
advantaao  of^  an  estoppel.  Lansing  v.  Mont" 
gomery,2  J.  R.  382. 

8.  An  estoppel  cannot  be  taken  by  infer* 
ence,  but  must  be  relied  on  in  pleading.    Ibid, 

10.  Where  a  fierson  conveys  land  in  which 
he  has  no  interest  at  the  time,  but  aflerwards 
acquires  a  title  to  the  land,  he  will  be  estopped 
from  claiming  in  opposition  to  his  deed,  either 
against  the  grantee  or  anv  fierson  deriving  title 
under  hitii.  Jaeksonj  ex  dem.  Dat\foriky  v.  ^fur- 
ray,  12  J.  R.201.  &  P.  Jodbson,  ex  dem.  Ste* 
vens,  V.  Steoens^  13  J.  R.  3ia 

11.  The  title  subsequently  acquired  by  the 
grantor,  enures  to  the  benefit  of^  his  granteoi 
and  in  confirmation  of  his  title.    Bnd* 

12.  And  the  stranger  to  whom  he  sells,  will 
be  equally  estopped ;  but  whether  this  shall  be 
said  to  be  a  technical  estoppel ;  or  not  ?  QiKtre. 
Per  Ktntt  J.  Jadutan^  ex  dem.  The  Loan  Qffir 
eers  of  Rensselaer,  v.  Bull,  1  J.C.  81.  00, 91. 

13.  A  tract  of  400  acres  of  wood  land  waa 
leased  by  the  proprietor  of  the  manor  of  R.  in 
1707,  to  A.  in  fee,  reserving  an  annual  rent, 
and  granting  reasonable  etiovert  out  of  the 
woods  of  the  manor,  &o.  In  1763,  A.  grant- 
ed to  B.,  his  son,  part  of  the  premises,  with 
common  of  estovera  out  of  any  part  of  the  wood 
land  of  A.,  and  aflerwarda  cranted  to  his  sons, 
C.  and  D.,  the  rendue  of  the  said 

tract  of  land,  *who,  on  the  death  of  [  *565  ] 
A.,  entered  and  made  partition.  In 
1791,  by  an  agreement  between  B.,  C.  and  D., 
and  otlier  tenants  of  the  manor,  with  the  lord 
of  the  manor,  the  tenants  surrendered  their 
leases,  and  took  new  leases  for  their  respective 
lands,  at  a  certain  rent ;  AeU,  that  B.  was  estop- 
ped from  all  claim  under  the  lease  to  him,  and 
that  the  right  to  take  estovers  from  the  other 
lands  of  A.  was  gone.  Sprwgstein  v.  Scket- 
mer)hom,12J.  R.357. 

14.  Where  land  is  purchaaed  under  a  junior 
judgment,  by  an  agent,  who  takes  a  deed  from 
the  sheriff  to  hioiaelf,  and  then  conveys  the  land 
to  his  principal,  the  agent  or  trustee  ia  not 
thereby  estopped  from  levying  on  the  same 
land  under  a  aenior  judgment,  and  purchasing 
it  himself.  Jaekson^  ex  dem.  nhUloekt^  v. 
AftUf ,  13  J.  R.  4ca 

15.  No  title,  not  in  esse,  ^11  pass  by  deed, 
nnleas  it  contidna  a  warranty,  in  which  case  it 
operatea  by  way  of  estoppeL  /odbon,  ex  dem. 
M'Craelan,  v.  Wri^  14  J.  It  193. 

16.  "Where  a  person  in  poasesnon  of  land, 
covenants  with  another  to  pay  him  for  the  land, 
and  receives  a  deed  finom  him,  in  an  action  of 
ejectment  by  the  covenantee,  the  tenant  is  es- 
topped from  setting  up  an  outstanding  title,  or 
a  title  in  himself  unless  he  can  show,  that  he 
was  deceived  or  imposed  upon  in  maKing  the 
aipreemenL  Jackson,  ex  dem.  Brown,  t.  Ayers, 
14J.R.224. 
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17.  If  an  executor  or  adminifltntor  eonft 
a  judffmeDt,  or  suflfem  a  judgment  to  po»«  by 
detauR,  he  is  estopped  from  denying  that  be 
has  oMeCff  to  the  extent  of  such  judgment,  as 
regards  the  plaintiffl  RuggUi  ▼.  Sherman^  14 
J«  A«  446k 

18.  But  not  as  rmnb  another  action  by 
another  plaintiff.    IhuL 

19.  An  instrument  not  under  saalj  cannot  he 

? leaded  hy  way  of  estoppel.    Dam  v.  2yer, 
o  J.  iv.  490. 

90.  The  form  of  pleading  an  estoppel  i^  to 
rely  on  the  deed  as  an  estoppel,  and  pray  judg- 
ment that  the  party  be  estopped,  or  not  m  ad- 
mitted to  deny  the  facts  in  the  deed ;  not  to 
demand  judgment,  at  adM,  Slc    IhitL 

See  UL  CHAirccmr,  XVIIL  Dead;  A. 


ESTRAY. 

1.  Trover  lies  for  ?Hld  geese,  whkh  have 
been  tamed  and  have  strsyml  away^  but  with- 
out regaining  their  natural  liberty.  wAnory  ▼. 
jrvfi,  10  J.  R.  109. 

9.  And  the  person  finding  them  has  no  right 
to  pawn  them,  or  to  inaiat  upon  a  reward  fit>m 
the  owner.    Aid, 

3L  The  finder  is  entitled  only  to  be  reim- 
bursed for  the  necessary  expenses  which  he  has 
actually  been  put  to  in  keeping  the  property. 
JbuL 

4.  A  bfa«d  a  mare  of  B^  which  strsyed 
away  tbrni  the  possesion  of  A.,  and  came  in 
the  possesrion  of  C.  by  defiveiy 
[  *566  ]  ihim  D.,  who  faad  *takea  her  up ; 
(C.  daiming  her  as  the  proper^  of 
a  thud  person,  who  had  requested  him  toaearch 
for  a  mare  he  had  lost,)  A.  brought  an  action 
on  tbe  ease  againat  C,  for  not  compljing  with 
the  rDOuisites  of  the  act  eoneemlng  estrays ; 
(Sess.  da  c.  91.)  hdd^  that  C.  admitting  thai  he 
came  within  the  statute,  which  wss  ouestiooa- 
ble,  yet  the  plaintiff,  having  suatained  no  inju- 
ry by  the  negligence  of  C,  could  not  aupport 
the  action ;  and  that  as  A.'s  special  property 


had  ceaaed,  before  the  mare  came  into  the  poa- 
sesiAon  of  C,  the  action,  if  sustainable  at  all, 
could  only  be  brought  by  BL  the  owner  of  tlie 
POmerr.  ^esl,  19  J.  R.  186^ 
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EVIDENCE. 

I.  Mtdter  ^  ftetird; 

n^udapncfv  j  ancufioii. 
.  Mjegtu  vrucecuiiHi  noi 
IIL  PMk  documam. 

IV.   CofpOfOflOll  WKMCf. 

V.  Idtm  and  kgfd  ft^cndingt  ^  Mar 


VL  DudB. 
VIL  iraZff. 

VIII.  OlfterpKMetfrdMjg*. 
DL  Pfwff^flumd'Wrttaig^ 


JL  JVawiloligiif  md  tofiun 


aI.  Poni  mdcntt  fa  eayfaiii,  vary  ut  cmi> 

Irenfici  written  uiflrusMiite. 
XII.  N'ultiet  to  woduet  papen, 
XIIL  Preaumjp&om. 
XIV.  WhBdmaghtpr99€dhgpard, 
XV.  C^/%Mtbfia  oiif  cfeefarafiMt. 
XVI.  Htanojf  wiui  gtnavl  rtpyM^oiL 
XVII.  Ifftneaa;  (a)  Wko  an  cmpdad  ml- 
Miseff,  edkar  geaenUy,  otomU  jmt- 
Hadarfads ;  (b)  Jfoia  a  wUntu  ttio 
hetxamimd, 
XVni.  When  a  witnt9$  u  mcamfdad  9n  fkt 

nesff'f  inierui  wiU  he  ndfieietd  to  tx- 
dudi  Jkif  UstiaumM;  (b)  Ifkai.  Ih 
wtn/ta  will  not  oe  exclitded,*  (c) 
^gjBids ;  (d)  BdtoH  ^f  a  imfoeif'f 

XIX.  €>rMMht  ^  tidiwsseSy  axd  \aa  oa* 


XX.  ITnimoe  tn  partic^Aar  easc»,  and 


I.  MadiertffteordiverdUifpMimiJudgmudi 


I.  No  proceeding  is  a  matter  of  record  mtil 
enrolled.    CroiwtU^.  Bynui,  9  J.  R.  287. 

9.  An  entry  on  the  imnuiea  of  tbe  Court  ii 
not  a  record.    Und, 

3.  8o^  an  entry  of  a  rule  for  judgment  caa- 
not  be  ^ren  aa  evidence  to  support  a  plea  of 
a  former  recovery.    JWL 

4.  So.  on  a  plea  of  tad  Hd  rtcordf  an  enuy 
of  a  rule  to  aet  aside  the  *jud^ 

ment  is  not  admissible   aa   evt>    [*M7] 
deoce  agatnat  the  record,  but  tbe 
vaadur  ought  to  be  enrolled.    /ML 

5.  To  make  a  record  in  a  fbimer  suit  eoa- 
clusive  evidence  on  any  point,  it  ahoold  ap> 
pear  from  the  record  that  auch  point  wai  m 
Wsue.    AfoMiy  V.  iXsarit,  9  J.  R.  94. 

6w  Other  evidence  cannot  bo  received  l» 
ahow  that  a  paiticuhr  mattei^  not  in  iswe  oa 
the  record,  came  in  <|oeatiop,<y  was  taken  into 
conaideratioa  by  the  junr.    JKdl 

7.  If  the  plaintiff;  at  the  trial,  waive  anv  \^ 
ticular  cause  of  actioBi  and  aAerwardi  Dnn|i 
a  new  atiit  for  the  aame  cauoe^  the  reeord  la 
the  former  action  ia  not  a  bar  to  tbe  new  suit 
Loaw  V.  Dam^  13  J.  R.237. 

6.  The  reeord  of  a  former  recovery  apf*- 

rentlv  for  the  aaoM  cauae  of  aedoB,  wbieh  ii 

the  mundatMn  of  a  aubsequeiit  suit,  is  ^tmbs 

fam  evidence  only  that  the  danmnd  has  beea 

onoe  tried,  and  the  phinliff  maT  repel  the  evj* 

deoee  by  ahowing,  tiiat  the  auboequent  nut  ii 

foradiatinct  and  diaponnectttd  tniwaflinn^ia 

relatioB  lo  which  no  avidenoe  was  ofiered  oa 

the  trial  in  the  former  causa.    FMKssv.Bff^ 

•dk,  16  J.  R.  ld& 
9.  Whereaehimissubeoittedloajufyaad 

disattowed  by  them,  a  verdict  and  iudgmeni 
tliereon  are  conclusive  evidenea  in  oar  of  t 
aeeondactkm  for  the  sane  cauaa.    JUd.    _ 

la  80|  if  the  juryaltowed  tbe  plaintiff  • 
part  only  of  hia  domandt  and  leas  than  he  mi 
entitled  to  reoeiva.    lUdL 

II.  80,  if  tbe  pWntiff  brings  biaactionftr 
a  part  00^  of  an  cniira  and  OMiivbibie  d> 
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maod,  the  Terdict  and  ju'?ginent  in  such  action 
are  a  cooduaive  bar  to  a  subsequent  suit  for 
•oothernirt  of  the  same  demand.    Ibid, 

12.  The  diieontinuanee  of  a  suit  may  be 
proved  hj  other  evidence,  besides  the  minutes 
of  the  Court.    IhHar  t.  TruU^  12  J.  R.  456. 

IxL  An  officer  sue^i  for  taking  goods  under 
an  execution,  need  not  give  the  execution  in 
fviiieDce.    JUolmea    v.   MineasUr.  12  J.  R. 

m. 

14.  Where  parol  evidence  of  a  judgment 
baa  been  offered  by  one  of  the  partiea,  and  im- 
profieriv  admitted,  and  the  opposite  party  af- 
terwards produces  the  judgment  itself,  tlie 
error  is  cured.  Miller  v.  Starki.  13  J.  R. 
517. 

15.  A  decree  against  the  principal  binds  the 
a^Dt,  who  must  look  to  the  principal  for  in- 
demnity.    GdgUm  V.  Hoyij  13  J.  R.  561. 

16.  A  suit  between  two  persons  does  not 
bind  or  afiect  a  third  person,  who  could  not  be 
admitted  to  make  a  defence,  to  examine  wit- 
ncs('8,orto  appeal  from  the  judgment  Per 
Sptnter^  J.    Case  v.  Reeve^  14  J.  R.  79.  81. 

17.  A  judgment  or  decree  obtained  on  fiilse 
or  fraudulent  suggestions  is  void,  and  may  be 
imfieached  by  Uie  party  against  whom  it  is 
sought  to  be  enforced.  Borden  v.  FUch^  15 
J.  R.  121. 

18.  In  an  action  against  a  sheriff  for  an  es- 
<^pe  of  a  prtsoaer,  to  whom  the  limits  were 
granted,  the  sheriff  ||[ave  notice  of  the  suit  to 
tii«  prisoner's  sureties,  who,  in  conjunction 
with  the  sheriff^  defended  it,  and  judgment 
Has  given  against  the  sheriff;  in  an  action  by 
tiie  sheriff  against  the  sureties  on  the  bond  fur 
hid  indemnity,  the  former  judgment  is  conclu- 
sive evidence,  and  the  defendants 

[  *568  ]  cannot  controvert  *the  fact  of  the 
escape.  Km  v.  Brighamf  6  J.  R« 
138.    &C.7J.  R,168. 

ID.  So,  where  an  action  was  brought 
ftirniost  the  vendee  of  a  chattel  by  the  rightful 
owupr,  of  which  action  the  vendee  gave  the 
Vendor  notice,  and  judgment  was  given  against 
him :  in  an  action  a^^amst  the  vendor  by  the 
vpndee,  on  the  implied  warranty  of  title,  the 
n-cord  of  the  recovery  against  the  phiiutiff  is 
conclusive  evidence  of  a  legal  eviction.  Bku- 
a'alt  V.  Baheocky  1  J.  R.  517.  &  P.  Bameu  v. 
Dnt^ty,  13  J.  R.  224. 

20.  Where  the  matter  in  dispute  is  a  ques- 
tion ofpuiilie  right,  all  fiersons  standing  in  the 
5ain(!  situation  are  affected  by  it ;  as  where  the 
frnMic  is  the  party  aggrieved,  and  the  prose- 
cmioo  is  carried  through  its  officers,  any  indi- 
v><!iml  may  avail  himself  of  the  conviction; 
therefirtj  in  an  action  of  slander  for  saying  of 
the  plaintiff  he  was  a  thie^  and  stole  the  de- 
fendant's hens,  a  neeort^  of  a  conmcHon  of  the 
f'iiintiff  before  a  Court  of  Special  Sessions, 
for  stealing  the  defendant's  hens,  is  admissible 
^v  idence  unrler  nodce  or  plea  of  Justification 
l)y  thn  defendant  of  the  truth  of  the  words 
sfwken.    Ibid. 

^1.  But  the  conviction,  in  such  case,  is  only 
prima  fitcie  evidence,  and  the  plaintiff  may  be 
fti'owed  to  dis|>rove  the  fact,  and  show  the 
fal#iiy  of  the  proof  on  which  the  conviction 
wasjbmided.    ML 


22.  And  the  eomnetion  cannot  be  received 
in  evidence  at  all,  if  the  defendant  in  the  civil 
suit,  and  the  party  aggrieved,  was  hiinself  a 
witness  in  the  criminal  prosecution.    Ibid» 

23.  A  verdict  for  the  same  cause,  and  be- 
tween the  same  parties,  is  evidence,  although 
no  judgment  has  been  entered.  FeUer  \»Mm' 
liner,  2  J.  R.  181. 

24.  A  verdict  and  judgment  are  not  evi- 
dence, unless  it  be  on  the  same  point,  and  be- 
tween the  same  parties.  Jdcybee  v.  Acervy  18 
J.R.352. 

25.  A  verdict  cannot  be  given  in  evidence 
against  a  person  who  was  not  a  party  or  privy 
to  it.    Jackson^  ex  dem.  SehuyUr,  v.  Vedder^  3 

J.  R.a 

26.  Where  a  verdict  is  recovered  against  a 
sheriff  for  the  escane  of  a  prisoner,  who  bad 
given  security  for  toe  liberties  of  the  gaol,  in 
an  action  by  the  sheriff  on  the  bond,  the 
posteOf  without  the  judgment,  is  evidence  to 
prove  the  recovery  and  actual  damages,  at 
least,  if  not  the  escape.  Kip  v.  Brigham^  7 
J.  R.  168. 

27.  So,  in  covenant,  for  a  breach  of  tlie 
covenant  against  encumhranccfs  the  posiea  in 
an  action  of  ejectment  brought  against  the 
grantee  by  a  mortgagee,  on  a  prior  mortgage 
of  the  same  land  by  the  grantor,  is  evidence 
of  the  existence  of  tlie  ejectment  suit,  and  of 
the  fiict  of  a  verdict  in  the  cause,  ffaldo  v. 
Long,  7J.TL  173. 

28.  In  an  action  upon  a  judgment  rendered 
against  several  joint  debtors,  some  of  whom 
were  not  iMrought  into  Court  on  the  process 
upon  which  that  judgment  was  recovered,  the 
judgment  is  prima  facie  evidence  of  a  debt 
against  the  deiendants  who  did  not  appear  iq 
the  original  action ;  reserving  to  them,  how- 
ever, the  right  of  entering  again  into  the  mer- 
its, and  showing  that  they  ought  not  to  have 
been  charged.  Taylor  v.  Pd/tbone,  16  J* 
R.66. 

29.  Where  a  sheriff  justifies  under  a  JLfa^ 
it  is  not  necessary  that  he  ^should 

show  that  it  is  returned ;  nor  will  [  *569  ] 
the  want  of  an  eifdorsement  on 
the  execution,  of  the  time  it  was  received  by 
the  sheriff,  render  it  inadmissible  in  evidence: 
for  the  statute  is  merely  directoiy  to  the  sheriff 
on  this  point,  and  the  time  of  receiving  it  mar 
be  shown  by  parol  proo(  or  otherwise.  Beam 
T.  Guernsey,  8  J.  R.  52. 

30.  In  trespass  and  trover,  by  an  officer  who 
had  seized  goods  in  execution,  against  a  third 
person  lor  taking  them  away,  Uie  execution 
IS  sufficient  evidence  without  producing  the 
judgment  Barker  v.  MOler,  6  J.  R.  1»£  & 
P.  Blackkif  V.  Sheldon,  7  J.  R.  32. 

31.  An  entry  on  the  record  of  the  award  of 
a  writ,  does  not  conclude  the  partv  from  de- 
uTing  the  fact,  and  shall  be  tried  per  pais. 
Brown  V.  Van  Deuxer,  10  J.  R.  51. 

32.  Process  cannot  be  proved  by  parol ;  but 
the  process  itself,  or  a  sworn  copy,  must  be 
produced ;  and  if  the  original  be  lost,  it  must 
be  accounted  for.  Ihster  v.  ThJt,  12  J.  R. 
456. 

Record  of  a  Circuit  Court  of  the  United 
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Statef.    See  Circuit  Covets  of  thb  Unitbo 
States,  (&) 

II.  Legal  proceedingi  not  of  record, 

33.  Tbe  answer  of  one  co-defendant  in 
Chaiicery  is  evidence  neiiber  for  nor  aininBt 
the  oilier.  Grant  v.  BiueU^  i  C.  C.  E. 
113.  121. 

34.  Wiiere  an  answer  in  Chancery  is  fpven 
in  evidence  in  a  Court  of  law,  the  party  is  en- 
tide<l  to  have  tbe  whole  of  his  answer  read ; 
and  it  is  to  be  received  as  prima  fatU  evi- 
dence of  the  truth  of  tbe  facts  stated  in  it, 
open,  however,  to  be  rebutted  by  tbe  oppoute 
party.  Lawrence  v.  Ocean  hiturance  Ormpa- 
f^,  11  J.  R.  241. 

35.  Tbe  exemplification  of  a  decretal  order 
of  a  Court  of  Chancery,  directing  execution 
to  issue  after  the  affirmance  in  the  Court  of 
Errors  of  a  prior  decree,  is  not  acimissible  ev- 
idence on  a  trial  in  a  Court  of  law,  hut  the 
original  decree  must  be  produced.  fFUson  v. 
Conine,  2  J.  R.  280. 

36.  An  execution  from  Chancery  will  not 
be  received  in  evidence,  without  producing 
the  origiual  decree  on  which  it  was  founded. 
Snd. 

37.  A  case  made  between  the  assurers  and 
assured,  in  an  action  on  a  {lolicy  of  insurance, 
will  not  be  received  in  evidence  in  another 
suit,  in  which  the  parties  are  different,  though 
it  relates  to  the  same  eubject  or  policy.  EUing 
▼  ScoU,  2  J.  R.  157. 

38.  Where  one  party  serves  copies  Of  affi- 
davits on  the  other,  the  original  of  which  are 
on  file,  he  cannot  afterwards  object  to  reading 
tbe  copies  in  evidence,  but  they  are  to  be  con- 
sidered as  equivalent  to  office  copies.  Jack- 
ton,  ex  dem.  fVoody  v.  Harrow,  1 1  J.  R.  434. 

39.  The  proceedings  of  a  Ju8tice*s  Court, 
though  not  technically  a  record,  are  in  the  na- 
ture of  a  record,  and  cannot  be  provetl  by 
parol,  but  the  minutes  of  the  justice  must  he 
produced,  and  the  justice  is  a  com))etent  wit- 
ness to  verify  his  minutes.  Poseon  v.  Broum, 
11  J.  R.  16a 

40.  The  certificate  of  a  justice,  of  a  judg- 
ment recovered  before  him,  is  prima  facie  evi- 
dence of  the  existence  of  the  judg- 

[  *S70  ]  ment ;  and  if  •not  objected  to  by 
tbe  defendant^  on  the  trial,  the  Su- 
preme Court  will,  on  certtorari,  consider  it  suf- 
ficient to  mipport  the  second  judgment  Kel- 
logg V.  Mauneifj  2  J.  R.  378. 

41.  But  if  me  certificate  be  objected  to,  it 
ought  to  be  proved  by  the  justice  himself  who 
gave  the  judffment,  or  a  sworn  copy  of  his 
minutes  should  be  produced.  M*Carty  v.  Sier- 
flnoit,  3  J.  R.  429. 

^nd  §ee  Courts  of  Justices  of  tue 
Peace,  VIIL  127,  128.  132. 

III.  PMic  documents. 

42.  A  printed  copy  of  public  documents, 
transmitted  to  Congress  by  the  president  of 
tbe  United  Spates,  and  printed  by  the  printer  to 
Congress,  is  evidence.    Per  Kmt.  Ch.  J.  Bad- 
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elff  V.  Vmted  huunmee  Qm^fomf,  7  J.  R.  38. 
(In  this  case,  a  printed  copy  of  a  letter  from 
the  Bntieh  secretnry  of  state 'to  the  jfmericoa 
ambassador,  was  ofi^red  as  evidence  of  tbeez- 
iatence  of  a  blockade.) 

43»  Notarial  oopies  of  instrunients  exe- 
cuted in  a  fcM^ign  country,  are  not,  io  them- 
selves, evidence  Mauri  v.  Heffarmait  13 
J.  R.58. 

44.  But  where  the  defendant  entered  into 
an  obligation  with  tbe  plaiutiii^  as  bis  surety, 
at  Coroccew,  which  not  being  peribmied,  tbe 
pkintiflT  v^aa  compelled  by  proceedings  at  law 
there,  to  pay  the  amount  for  his  principal ;  ia 
an  action  by  tbe  surety  against  tiie  priucipsl, 
hdd,  that  a  copy  of  the  obligation,  (which,  sc- 
cording  to  the  laws  of  the  Spamek  colonies, 
was  made  before  a  notary,  who  kept  the  origi* 
nal,  and  delivered  copies  to  the  |)artie^)  au- 
thenticated according  to  the  laws  of  i^poin, 
connected  with  evidence  that  the  ongioal 
could  not  be  procured,  and  of  the  admission 
of  the  defendant  of  its  authenticity,  and  of  a 
breach  of  the  contract,  was  aufificient,  with- 
out producing  the  decree  against  the  plaintiff 
and  the  origiual  contract,  or  a  sworn  copy  of 
iL    Vnd.     . 

45.  U  seems,  that  the  register  of  marriages 
and  births,  kept  in  the  records  of  a  tows,  is 
evidence  of  pedigree  and  heirship.  Jocljon, 
ex  dem.  Mintr,  v.  Boneham,  15  J.  R.  226. 

4d.  In  an  action  to  recover  back  a  premi- 
um of  insurance,  on  the  ground  that  tbe 
plaintiff  had  no  interest  in  tbe  veesel  at  the 
time  the  insurance  was  made,  the  regider 
of  the  vessel,  which  was  in  the  name  of 
other  persons,  is  not  even  prima  Jaeie  evidence 
to  show  that  the  plaintiff  was  not  the  true 
owner  of  the  vessel.  »^utrp  ▼.  United  h- 
surance  Company,  14  J.  R.  201. 

47,  A  copy  of  the  register  of  a  vessel,  cer- 
tified to  be  a  true  copy,  by  the  collector,  is 
not,  on  proof  of  the  hand- writing  of  tlie  col- 
lector, evidence  to  show  the  interest  of  the 
insured,  or  a  compliance  with  the  warranty 
of  American  property  in  a  policy  of  insurance; 
but  as  the  collector  has  authority  only  to  grant 
a  copy  to  accomfNuiY  the  vessel,  and  not  to 
grant  copies  j^enerafly,  a  copy  given  in  eri- 
dence  attlie  trial,  must  be  authenticated  in  tbe 
usual  way,  that  is,b^  the  oath  of  a  witness  who 
has  compared  it  with  the  original.  Cooiidgi 
V.  JVetihYork  Firtmen  Company,  14  J.  R.  308. 

*48.  A  ship's  register  is  not  evi- 
dence of  the  ownership  of  the  vea-     [  •STl  ] 
sel  by  the  person  in  whose  name 
the  register  stands.    Leonard  v.  Hunlingk»i 
15  J.  R.  298.  302. 

IV.  Corporation  hooks. 

49.  Corporation  books  are  evidence  of  tbe 
acts  and  proceeduigs  of  the  corporation,  hut 
it  must  be  made  to  appear  that  they  are  ibe 
books  of  the  corporation,  kept  as  such  by  tbe 
proper  officer,  or  some  other  jjerson  aiiib<»r- 
ized  to  make  entries  in  his  neccssaiy  alienee. 
Highland  Turnpike  Company  v.  M^Kean,  10 
J.  R.  154. 

50.  It  is  not  enough  to  prove  the  book  to  be 
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in  she  hand-writiag  of  a  person  stated  in  the 
lK»»k  itself  to  be  the  secretary,  but  not  other- 
wist*  shown  to  be  the  proper  officer.     I  bid, 

51.  Entries  made  by  a  clerk  in  the  books  of 
IrcLsitTS,  being  a  corporation,  by  tlie  direction 
of  r!iL*  trusrees,  are  not  evidence  in  a  cause  in 
nil  it'll  they  are  interested.  Jticksoriy  ex  dem. 
Domilly,  V.  JVaUk,  3  J.  R.  226. 

52.  iS'or  is  the  evidence  of  the  cJerk,  who 
maiJe  the  entries  of  t|)e  declarations  of  the 
injstecs,  admissible,     ibid, 

.')*i.  If  a  dealer  with  a  bank  send  his  bank 
lK)«'k,  with  money  to  be  deposited,  and  the 
<:l«'rk  enters  the  amount  to  his  credit  in  the 
}>aiik  book,  at  the  time  the  deposit  was  made, 
it  is  conclusive  on  the  bank.  MankaUan  Comr 
pn?/  V.  Lydigf  4  J.  R.  377. 

>t.  jlliier,  if  the  deposit  is  first  made,  and 
tl)e  entry  is  afterwards  copied  from  the  ledger 
ii;to  the  dealer's  bank  book.    Ibid, 

V.  La\c9  and  legal  proceedings  of  other  states 
aiul  countries ;  and  judgments  of  Courts  of 
competent  and  exclusive  jurisdiction. 

5o.  The  attestation  to  the  record  of  a  Court 
of  another  state  must  be  certified  by  the  pre- 
"i.lin^  jud^e  of  such  Court.  (1 JL  U.  S.  115.) 
^mhh  V.  Blaggt,  1  J.  C.  238. 

oil  Tlie  judgment  of  a  foreign  Court  of 
c^'rnpeient  jurisdiction,  \s  prima  facie  evidence 
fjf  ihe  points  adjudged.  Smith  v.  Williams^  2 
C  C.  E.  110.  Radcliff  y.  United  Insurance 
Company,  9  J,  R.  277. 

57,  Foreign  statutes  cannot  be  proved  by 
parol,  but  the  common  law  of  a  foreign 
I'oiiniry  may  be  shown  by  the  testimony  of 
ii(t»  ]Ii«,'«>nt  witnesses  of  that  country.  Kenny 
V.  Clarkson,  1  J.  R.  385.  394. 

5d.  In  an  action  for  putting  on  board  a  ves- 
^'1  betjnd  to  Great  Bntainy  goods  prohibited 
(»y  the  laws  of  that  country  to  be  imported, 
in  consequence  of  which,  on  her  arrival,  the 
vis^sol  was  seized,  and  the  owner  put  to  great 
'•xpense  to  obtain  her  release;  held^  that,  in 
tlii^  case,  the  confession  of  the  defendant,  that 
lie  »iid  carry  contraliand  goods  in  the  vessel, 
and  the  testimony  of  the  master,  that  the  goods 
f^  carried  were  contraband  by  the  laws  of 
f*rtat  Briiatny  were  sufiicient  evidence  of  the 
law  of  that  country.  Smith  v.  Elder,  3  J.  R. 
J05. 

51).  Copies  of  the  proceedings  or  decrees  of 

furei^  Courts  or  tribunals,  though  under  the 
hands  and  seals  of  the  ofiicers  of 

[•572]  such  Courts,  'are  not,  of  them- 
selves, evidence,  but  must  be  proved 

like  other  writings.    Delafield  v.  Hajidy  3  J.  R. 

«'U0. 

♦jO,  And  the  delivery  of  such  a  copy  by  a 
I'laintiff,  in  an  action  on  a  policy  of  insurance, 
to  a  broker,  to  enable  him  to  adjust  a  loss,  will 
not  make  it  good  evidence  in  another  suit, 
l^rouffht  by  one  of  the  parties  against  the  mas- 
ter of  ihe  vessel  insured.    Ibid, 

61.  A  copy  of  proceedings  in  a  foreign  tribu- 
nal, certified  under  the  seal  of  the  secretary 
of  state  of  the  kingdom  in  which  the  tribunal 
exists,  19  inadmissible;  it  neither  being  a  sworn 
copy,  nor,  unless  it  appears  that  the  secretary 


has  officially  tlie  custody  of  records  of  that 
description,  an  office  cop  v.  Fandervoort  v. 
Smith,  2  C.  R.  155. 

G2.  Exemplifications  of  the  proceedings  in 
the  Court  of  another  country  or  state,  between 
the  same  parties,  for  the  same  cause  of  action, 
are  not  admissible  evidence,  under  the  general 
issue ;  but  the  pendency  of  another  suit  foi 
the  same  matter  should  be  pleaded  in  abate- 
ment    Percival  v.  Hickey,  18  J.  R.  257. 

63.  The  sentence  of  a  foreign   Court  oC 
Admiralty  is  only  prima  facie  evidence  as  to 
the  character  of  the  property,  and  of  a  breach 
of  the   warranty  of  neutrality.      [See  Imsur 
ANCE,  VI.  Ill,  112, 113.] 

64.  Admiralty  surveys,  as  to  the  seaworthi 
ness  of  a  vessel,  are  ex  parte  evidence,  and  in- 
admievsiblc  to  prove  the  fncts  stated  in  thefti. 
Per^en/,J.    w366ott  v.  5e6or,  3  J.  C.  39. 

65.  A  sentence  of  a  Court  of  Admiralty  is 
sufficient  evidence  of  a  condemnation,  with- 
out showing  the  previous  proceedings ;  and  a 
copy  of  the  sentence,  under  the  seal  of  the 
Court,  signed  by  the  actuary,  in  the  absence 
of  the  register,  accompanied  with  proof  of  the 
seal  and  signature,  was  held  a  sufficient  au- 
thentication. Gardert  v.  Columbian  Insurance 
Company,  7  J.  R.  514. 

(}6.  The  judgment  of  a  Court  of  competent 
jurisdiction,  U|)on  matter  of  which  it  has  cog- 
nizance, cannot  be  impeached  collaterally: 
but  stands  firm,  until  vacated  or  reversed. 
H(mt  V.  Gelston,  13  J.  R.  141. 

67.  A  sentence  of  reslitiUion  in  the  District 
Court  of  the  United  Stales^  of  a  vessel  which 
had  been  seized  by  the  collector,  is  conclusive 
evidence,  in  an  action  of  trespass  brought  by 
the  owner  against  the  collector,  that  the  seizure 
was  illegsd.  Ibid.  S.  C.  ajirmed  io  error,  p. 
561. 

68.  The  judgment  or  decree  of  a  Court  of 
competent  jurisdiction  binds  only  parties  or 
privies.     Ibid, 

69.  Where  a  vessel  is  seized,,  as  forfeited, 
by  the  surveyor  of  the  port,  under  orders  i>ota 
the  collector,  and  is  libelled  in  the  District 
Court,  the  surveyor  and  collector  are  privies, 
as  it  is  to  be  presumed,  nothing  appearing  to 
the  contrary,  that  the  seizure  was  made  in 
consequence  of  information  given  by  tlicm  to 
the  government ;  and  they  are  bound  by  the 
decree  of  the  District  Court ;  but  if  they  are 
not  informers,  yet  they  are  privies,  by  virtue 
of  their  office  and  act  of  seizure.     Ibid, 

70.  A  decree,  in  proceedings  ad  rem,  of  a 
Court  of  peculiar  and  exclusive  jurisdiction, 
whether  of  condemnation  or  acquittal,  is  bind- 
ing upon  all  persons.     Ibid, 

71.  A  judgment  rendered  by  a  Court  of 
another  state,  having  jurisdiction 
•neither  of  the  subject  of  the  ac-     [  •STS  ] 
tion,  nor  of  the  person,  is  irregular 

and  void,  and  cannot  be  admitted  as  evidence 
in  this  state.    Borden  v.  Fitch,  15  J.  R.  121. 

72.  As,  where  a  judgment  is  rendered  iti 
another  state  against  a  defendant,  not  within 
jurisdiction  of  such  state,  by  an  attachment  of 
his  goods,  and  where  the  defendant  never  ap- 
peared, it  cannot  be  enforced  here.  IbvL 
Pawling  Y.  Bird's  Executors,  13  J.  R.  192. 
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73.  But  where  a  judgment  is  fairly  nnd 
regularly  obtained  in  anotiier  state,  and  the 
Court  has  jurisdiction  both  of  the  subject  mat- 
ter and  of  the  person  of  the  defendant,  such 
judgment  is  not  merely  prima  facie,  but  con- 
clusive evidence  of  the  debt  or  matter  adjudi- 
cated. Andrews  v.  Montgamerif^  19  J.  R.  162. 
Contra,  Hitchcock  and  PUch  v.  i/iicken,  1  C.  R. 
460.  HubbeU  v.  C&udrty,  5  J.  R.  132.  Tay- 
lory,  Bryden,  8  J.  R.  173.  and  P coding  v. 
Bird^a  Executors,  13  J.  R.  192.  which,  so  far 
as  they  are  opposed  to  the  decision  of  the  Su- 
preme Court  of  the  United  States,  in  Mills  v. 
Dwryee,  7  Cranch's  Rep.  481.  are  overruled. 

VI.  Deeds. 

74.  A  paper,  purf)orting  to  be  the  record  of 
a  deed,  and  not  duly  ackuowledged,  is  inad- 
missible, either  as  a  reconl,  or  us  a  copy  of  a 
deed.    Doe  v.  Roe,  1  J.  C.  402. 

.75.  Where  a  statute  declared,  that  divisions 
of  land  of  which  there  was  a  map  or  note  in 
writing,  should  be  valid,  provided  such  map 
and  note  were  proved  in  a  certain  manner, 
filed  and  recorded ;  if  the  condition  is  not  per- 
formed, the  transaction  is  left  as  before,  and  a 
deed  of  partition,  not  recorded  according  to 
the  act,  may  be  given  in  evidence.  Jackson, 
ex  dem.  Van  Denberg,  v.  Bradt,  2  C.  R.  169. 

76.  A  deed,  made  in  1793,  for  lands  lying 
in  Onondaga  county,  duly  acknowledged  in 
May,  1794,  but  not  recorded,  was  not  allowed 
to  be  read  in  evidence,  without  proof  of  its 
execution.  Jackson,  ex  dem.  Ramson,  v.  Shep- 
ard,  2  J.  R.  77. 

77.  The  certificate  of  the  proof  or  acknowl- 
edgment of  a  deed,  taken  Iwfore  a  judge,  be- 
ing necessarily  ex  parte,  is  not  conclusive  ; 
but  the  party  affected  l)y  the  deed  may  con- 
test its  validity,  and  the  force  and  effect  of  the 
formal  proof.  Jackson,  ex  dem.  Hardcnhergh, 
V.  Schoonmdker,  4  J.  R.  161. 

78.  Where  A.  and  B.  were  subscribing  wit- 
nesses to  a  deed,  both  of  whom  were  dead  at 
the  time  of  the  trial,  and  the  hand- writing  of 
A.  was  proved,  and  also,  that  he  had  signed 
the  name  of  B.,  and  there  were  two  acknowl- 
edgments endorsed  on  the  deed,  one  of  which 
stated  that  A.  and  B.  both  signed  as  witnesses, 
and  the  other  and  latest  acknowledgment 
stated,  that  A.  had  si^ied  the  name  of  B.  in 
his  presence,  and  at  his  request ;  held,  that 
there  was  sufficient  proof  of  the  execution  of 
the  deed ;  and  that  the  first  certificate  of  ac- 
knowledgment could  only  go  to  impeach  the 
credit  of  A.,  which  was  matter  for  the  jury  to 
consider,  on  the  question,  whether  the  gran- 
tor had  executed  the  deed  or  not ;  but  that  the 
reasonable  supposition  was,  that  the  officer  had 
made  a  mistake  in  the  form  of  his  certificate. 
Jackson,  ex  dem.  Boyd,  v.  I^etvis,  13  J.  R.  504. 

79.  A  deed  from  a  public  hospital,  under  its 

corporate  seal,  must  •be  proved  in 
[  *574  ]    the  same  manner  as  other  deeds,  it 

not  being  an  institution  of  such  no- 
toriety that  its  seal  will  prove  itself.  Jackson, 
ex  dem.  Martin,  v.  Pratt,  10  J.  R.  381. 

80.  Evidence  by  a  person,  that  he  had  de- 
^'^ered  a  deed  to  the  clerk  of  the  county  to  be 
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recorded,  and  that  search  had  been  made  in 
the  clerk's  office,  and  that  it  could  not  be 
found,  is  not  sufficient  evidence  of  the  loss  of 
a  deed  to  entitle  the  party  to  read  a  copy  in 
evidence,  unless  it  be  shown,  that  the  deed 
was  never  re-dcliverrd  by  the  clerk.  Jackson, 
ex  dem.  Dunbar,  v.  Todd,  3  J.  R.  300. 

81.  The  existence  and  execution  of  a  deed 
from  commissioners  appointed  under  the  stat- 
ute to  make  partition,  was,  without  any  proof 
of  loss,  allowed  to  be  proved  by  the  testimony 
of  one  of  the  commissioners,  and  of  the 
counsel  who  drew  the  deed.  Jackson,  ex  dem. 
Gillespy,  v.  ffoolsey,  11  J.  R.  446. 

82.  In  such  case  it  may  be  presumed  that 
the  commissioners  bad  executed  a  deed  pur- 
suant to  the  ortler  of  the  Court.    Ibid. 

83.  To  entitle  a  deed  to  be  given  in  evidence 
as  an  ancient  deed,  without  proof  of  its  exe- 
cution, it.6hould  have  been  accompanied  by  a 
possession,  in  conformity  thereto,  for  thirty 
years.  Jackson,  ex  dem.  Burhans,  v.  Bkmshan, 
3  J.  R.  292. 

84.  Where  an  agreement,  relative  to  lands, 
has  existed  for  more  than  a  hundred  years, 
and  uninterrupted  possession  under  it  by  one 
of  the  parties,  his  heirs  and  assigns,  the  op]M>- 
site  party  is  concluded  from  disputing  the  title, 
and  the  Court  will  not  listen  to  technical  ob- 
jections to  the  deed,  for  want  of  apt  words, 
proper  parties,  or  form.     Emans  v.  TumhvJl, 

2  J.  R.  313. 

85.  If  an  ancient  deed  which,  when  pos- 
session corresponds,  proves  itself^  recite  a 
power  of  attorney,  wiiich  was  necessary  to 
give  it  validity  and  effect,  the  due  execution 
of  the  power  will  be  presumed.  jDof,  ex  dem. 
Clinton,  v.  Phtlps,  9  J.  R.  169.  S.  P.  Dot,  es 
dem.  Clinton,  v.  Campbell,  10  J.  R.  475. 

80.  An  admission,  in  a  recital  of  a  deed,  of 
one  of  the  lessors  of  the  plaintiff,  in  an  action 
of  ejectment,  is  evidence  against  all  of  theiUj 
as  he  could  not  be  called  as  a  witness,  and 
there  was  a  community  of  interest  among 
them.  Brandt,  ex  dem.  CorUandt,  v.  Klein, 
17  J.  R.  a35. 

87.  A  sheriff's  deed  is  not  admissible  eri- 
dence,  without  showing  the  judgment  and 
execution,  under  which  he  sold  the  laud. 
Bowen  v.  BeU,  20  J.  R.  338. 

88.  A  sheriff's  deed  is,  jmt  «e,  evidence  of 
title  in  the  grantee ;  but  it  may  be  set  aside, 
on  motion  of  the  debtor,  or  of  a  jnd^nt 
creditor,  on  the  ground  of  fraud  in  the  snip? 
and  parol  evidence  is  admissible  to  show  tbc 
fraua.  Jadison,  ex  dem.  Feeter,  v.  Stavber^i 
20  J.  R.  49. 

VII.  fms. 

89.  The  record  of  a  will,  proved  «nder  the 
statute,  (Sess.  24.  c.  9.  b.  6.  1  N.  R.  L.  3t>5.)  »^ 
not  conclusive  upon  the  heir,  so  as  to  present 
the  admission  of  evidence  to  impeach  its  va- 
lidity.   Jackson^  ex  dem.  WoodhuU,  v.  Rumses, 

3  J  'C  234. 

•90!  The  record  of  a  will,  like    [  ♦STS  ] 
that  of  deed,  is  only  jnima  facie 
evidence  of  its  authenticity.    Ibid. 

91.  In  order  that  a  will  may  be  given  m 
evidence  as  an  HDcient  deed,  there  should 
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have  been  a  possession  of  SOyeard,  in  con- 
Ibrmity  to  it ;  a  lapse  of  thirty  years,  since  the 
ex>M*utioQ  of  it  by  the  testator,  is  insuilicicnt. 
k  ksoHy  ex  dem.  BwrhanSy  v.  BUmshan^  3  J.  R. 
l^l    See  ofiie,  63,  84. 

D'i.  A  IV ill,  executed  nearly  80  years  ago, 
w.ts  admitted  in  evidence  as  an  ancient  deed, 
U:liou<;h  [lossession  had  not  followed  it ;  the 
pn  mises  in  question  being  in  a  wild  and  un- 
ciiltivated  state,  and  there  being  certificates  of 
it<  execution,  and  of  its  being  recorded,  en- 
durs4fd  upon  it,  by  persons  whose  band- writing 
cniilil  lie  proved,  and  which  would  tend  to 
fIkiw  its  existence  at  a  remote  period.  Jackson^ 
ex  (iem.  Lei^u,  v.  Laroway^  3  J.  C.  283. 

i^i  Where  the  witnesses  to  a  will  were  all 
(Icai),  and  one  of  them  had  signed  the  hiitials 
of  liis  name,  as  his  mark,  and  the  testator  had 
alM)  sipied  his  mark,  and  the  hand- writing  of 
tv^uofthe  witnesses  was  proved  ;  and  a  wit- 
no's  At  the  trial,  in  1807,  swore  that  he  had 
Sv'cu  the  other  witness  make  his  mark,  in  the 
}ear  17(30,  to  a  pa{)er  in  his  possession,  and 
li'au  from  a  comjiarison  of  the  two  marks,  and 
tVuiti  the  peculiar  manner  in  which  one  of  the 
iMitial  letters  was  made,  he  believed  the  mark 
^uivpd  to  the  will  was  made  by  the  wimess  to 
ii:  hfld^  that  tliis  was  sufficient  evidence  of  the 
♦•xwution  of  the  will  to  permit  it  to  be  read  to 
the  jury,  when  accompanied  with  evidence  of 
a  poKKssion  by  tlie  devisees  under  the  will, 
ADii  of  the  declarations  of  one  of  the  other  wit- 
c^'^ies,  in  his  life-time,  as  to  the  due  attestation 
I'Vall  the  witnesses.  Jackson^  ex  dem.  Van 
^^en,  y.  Fan  Dusen,  5  J.  R,  144. 

^  The  acts  and  declarations  of  third  per- 
»)n*^  in  possession  of  lands,  are  admissible  in 
evidence,  to  prove  a  continued  possession 
under  an  ancient  will,  so  as  to  make  out  its 
formal  execution.    Ibid, 

'^5.  If  either  husband  or  wife  be  a  witness  to 
*  will  containing  a  devise  or  legacy  to  the 
other,  euch  devise  or  legacy  is  void,  and  the 
party  is  a  competent  witness  to  the  will. 
Jnchoiiy  ex  dem.  Cooder,  v.  Jfoods,  1  J.  C.  1(h3. 
Jfifkson,  ex  dem.  Beach,  v.  Durlandy  2  J.  C.  314. 

VIII.  Other  private  writings. 

f6.  A  party  cannot  offer  his  own  letters  as 
«vidcnre  in  his  favor.  Toicle  v.  Stevenson,  1 
J.  Clio. 

1^.  Ill  on  action  against  an  executor,  for  a  leg- 
acy, a  memonindum  in  the  hand- writing  of  the 
U-Mator,  prior  to  the  date  of  the  will,  and  an  ac- 
cotmt  entered  in  bis  books,  are  not  sufficient 
proof  of  adebt,^to  support  the  defendant's  claim 
to  retain.    Rickds  v.  Limngston,  2  J.  C.  97. 

^H  An  alteration  on  the  face  of  a  note,  un- 
wpported  by  other  proof^  is  not  competent 
^idence  to  set  aside  the  note.  Rankin  v. 
^arktetU,  2  J.  C.  198. 

1^^.  But  when  there  is  such  an  alteration  or 
erasure  as  to  render  the  note  suspicious,  the 
party  may  go  into  evidence  of  general  corrobo- 
nting  circumstancesi  to  strengthen  that  suspi- 
cioQ.    Jlnd. 

•100.  A  memorandum  ofade- 
[  *576  ]    ccaflod  fwirtner  is  not  evidence  in 
iavor  of  tl) e  survivor.    Ibid. 


101.  A  map  of  partition  by  certain  com- 
missioners,  made  nearly  100  years  ago,  by  vir- 
tue of  an  act  of  the  legislature,  being  ex  parte 
evidence,  is  inadmissible  to  prove  a  title.  Jack- 
son, ex  dem.  Btekman,  v.   Wilier,  2  J.  R.  180. 

102.  Where  an  account  has  been  a  long 
time  settled,  it  cannot  be  opened  generally,  yet 
it  may  be  opened  for  the  purpose  of  ialsilying 
particular  items.  Manhattan  Company  v. 
Lydig,  4  J.  R.  377.  « 

103.  The  account  books  of  a  party  are  not 
evidence  in  his  tavor. '  Case  v.  Potter,  8  J. 
R.211. 

104.  If  such  evidence  is  to  be  tolerated  at 
all,  owing  to  the  usage  which  may  have  crept 
in,  and  tlie  difficulty  of  proof,  it  can  never  ap- 
ply to  a  charge  for  money  lent,  but  onlv  to  the 
regular  entries  of  the  party  in  the  usual  course 
of  ills  business,  to  be  considered  by  the  jury  in 
connection  with  other  circumstances.    Ibid. 

105.  Where  there  are  regular  dealincs  be- 
tween the  plaintiff  and  defendant,  and  it  is 
proved  that  the  plaintiff  keeps  honest  and  fair 
books  of  account,  that  some  of  the  articles 
charged  to  the  defendant  have  been  delivered 
to  him,  and  that  the  plaintiff  keeps  no  clerk, 
his  books  of  account  are,  under  the  circum- 
stances, and  from  the  necessity  of  the  case,  ad- 
missible evidence  for  the  consideration  ojf  the 
jury.     Vosburgh  v.  Thayer,  12  J.  R.  461. 

106.  If  A.  authorize  B.  to  adjust  a  demand 
yn\\\  C,  and  pay  what  is  due,  in  an  action  by 
A.  agamst  B.,  in  which  B.  sets  off  ttie  money 
paid  C,  C.'s  receipt  Lb  prima  facie  evidence  of 
payment,  and  of  the  legality  of  the  adj  ustment ; 
and  it  lies  with  A.  to  show'  fraud  in  the  ad- 
justment, or  abuse  of  tlie  discretion.  Sliemum 
Y.  Crosby,  11  J.  R.  70. 

107.  Where  the  defendant  gave  a  WTitten 
order  in  favor  of  S.  on  the  plaintiff,  stating  that 
S.  wished  to  trade  with  him  for  hides,  to  the 
amount  of80or  100  dollars,  and  that  the  de- 
fendant would  be  responsible  for  tlie  engage- 
ments of  S.,  and  S.  endorsed  on  the  onier  a 
receipt  for  hides  to  the  amount  of  100  dollars; 
held,  that  the  receipt  was  orima  facie  evidence 
of  the  delivery  of  the  hides,  pursuant  to  the 
order.    Rawson  v.  Adams,  17  J.  R.  130. 

108.  //  seems,  that  a  copy  of  a  letter,  which 
the  witness  swore  was  a  true  copy  of  the  origi- 
nal copy,  in  the  plaintiff's  letter  book,  made  by 
him  at  tlie  time,  from  the  original  letter  put  by 
him  in  the  post-office,  is  admissible,  afler 
notice  given  to  the  defendant  to  produce  the 
original  letter.  Robertson  v.  Lynch,  18  J.  R. 
451. 

IX.   Proof  of  hand-uniting,  and  svbscribing 

witnesses. 

109.  If  the  wimess  to  a  deed  be  deml,  proof 
of  his  hand-writing  is  sufficient.  Mott  v. 
Doughty,  1  J.  C.  230. 

110.  Hand- writing  may  be  proved  by  wit- 
nesses from  previous  knowledge  of  the  hand, 
derived  either  from  having  seen  the  person 
write,  or  from  authentic  papers  received  in  the 
course  of  business.  TStford,  v.  Knott,  2  J.  C. 
211.  S,P.  Jackson,  ex  dem.  Van  Dusen,  r. 
Van  Dusen,  5  J.  R.  144. 
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[  *ST7  ]  •HI.  So,  a  person  who  had  l>een 
accustomed  to  see  the  letters  of  the 
party,  ahhoiigh  he  had  never  seen  him  write, 
may  testify  as  to  his  belief  that  tlie  hand- writing 
is  his,  from  the  knowledge  which  he  had  acquir- 
ed from  the  correspondence.  TUfordy,  Ktiottf 
2  J.  C.  211. 

112.  But  if  the  witness  have  no  previous 
knowledge  of  the  hand,  he  cannot  be  pcnniUed 
to  decide  on  it  in  Court,  from  a  comparison  of 
hands.  Ibid.  (See  Olmstead  v.  SUtoartj  13  J. 
R.238.) 

113.  Whether  papers  signed  by  the  party, 
admitted  to  be  genuine,  can  be  delivered  to  a 
jury,  to  determine,  by  a  comparison,  the  genu- 
ineness of  the  paper  in  question  ?  ^urere.  Ibid, 

114.  The  iiand-w'riting  of  a  party  to  a  re- 
ceipt may  be  proved  by  a  witness  who  has 
never  seen  him  write,  but  who,  in  the  course 
of  his  dealings  with  him,  has  received  his 
promissory  notes,  which  the  party  has  fmid,  if 
the  witness  swears  affirmatively,  from  his 
knowledge  derived  from  these  facts,  that  he 
believes  the  signature  to  the  paper  to  be  the 
proper  hand-writing  of  the  party.  Johnson  v. 
jDwmic,  19  J.  R.  134. 

115.  Evidence  of  the  confession  of  the  party, 
that  he  executed  the  promissory  note  on  which 
the  action  is  brought,  does  away  the  necessi- 
ty of  calling  the  subscribing  witness.  HaU  v. 
PMps,  2  J.  R.  451. 

116.  If  the  subscribing  witness  deny  the  ex- 
ecution of  the  deed,  it  may  be  provccl  o/tufuie. 
Per  Spencer^  J.  Aid.  But  in  the  case  of  a 
detd  not  formally  acknowledged,  and  not 
agreed  to  be  admitted  &s  evidence,  and  which 
the  party  denies  by  pleading  none«fji|{idiim,  con- 
fession IS  insufficient ;  the  subscribing  witness 
must  be  produced,  or  his  absence  accounted 
for.    Fdx  v.  Reil,  3  J.  R.  477. 

117.  Proof  of  the  hand- writing  of  a  witness 
absent  from  the  state  is  sufficient,  without  prov- 
ing the  hand-writing  of  the  obligor.  SluJby  v. 
Champlin,  4  J.  R.  461. 

118.  A  deed  44  years  old,  to  which  there 
were  two  witnesses,  was  allowed  to  be  read  in 
evidence,  on  proof  of  the  hand-writing  of  one 
of  the  subscribing  witnesses,  and  that  he  was 
dead,  without  any  proof  of  the  hand-writing  of 
the  other  witness,  or  that  he  was  dead  or  ab- 
sent, or  could  not  be  found,  or  that  any  inquiry 
had  been  made  afrer  him ;  but  there  were 
strong  circumstances  in  the  case  to  induce  a 
presumption  that  he  could  not  be  found,  or  was 
dead,  or  beyond  sea.  Jackson^  ex  dem.  lAv- 
ingaton,  v.  burton^  11  J.  R.  64. 

119.  The  rules  and  practice  of  the  Courts 
leave  this  point  with  some  latitude  of  discretion. 
Per  iKcirf,  Ch.  J.    Ibid.     ' 

120.  If  there  be  two  or  more  subscribing 
witnesses  to  a  deed,  the  calling  of  one  to  prove 
the  deed,  has  always  been  held  sufficient  Per 
Kent,  Ch.  J.    Ibid. 

121.  Where  a  person  calls  on  the  maker  of 
a  note,  payable  to  A.,  or  bearer,  to  which  there 
is  a  sut)8crihing  witness,  and  demands  pay- 
ment, but  neither  shows  him  the  note,  nor  men- 
tions the  amount  or  date  of  it,  and  the  maker 
acknowledged  that  he  had  given  a  note  to  A^ 
and  said  that  he  ^vpuldpay  it  at  a  future  day, 


this  is  not  a  sufficient  adroisBion  of  the  note,  to 
supersede  the  necessity  of  proving  it  by  the 
suliscribing  witness.  Shaver  v.  £^  16  J.  R. 
201. 

122.  The  fact  of  a  rasttn  in  a  deed  may  be 
proved  by  any  other  'person  ttian 

the  subscribing  witness.  Penny  v.  [*578] 
Contnthe,  18  J.  R.  499. 

123.  Where  there  were  two  subscribing  wit- 
nesses  to  a  paper,  one  of  whom  was  proved  to 
be  dead,  and  the  other  living  within  the  state, 
but  too  aged  and  infirm  to  attend  the  trial, 
proof  of  his  hand- writing  is  inadmissible,  as  his 
examination  under  oath,  taken  under  an  order 
of  the  Couil  for  that  purpose,  or  under  the 
statute,  would  be  better  evidence.  Jackson,  ex 
dem.  Bond,  v.  Root,  18  J.  R.  60. 

124.  A  deed  cannot  be  proved  by  the  grantee 
in  an  action  in  which  he  is  not  a  |Nirty,  with- 
out accounting  for  the  absence  of  the  sub- 
scribing witnesses.  WtUtmghby  y.  CarkUnt,  9 
J.  R.  136. 

125.  Where  the  witnesses  to  a  written  con- 
tract were  the  sons  of  the  defendant  who  exe- 
cuted the  contract,  and  the  plaintiff^  the  day 
before  the  sitting  of  the  circuit,  inquired  of  the 
defendant  for  the  witnesses,  in  order  to  mipa- 
na  them,  and  was  falsely  told  by  ttie  defendant 
that  they  were  gone  on  a  journey  ;  hdd,  that 
this  was  not  a  sufficient  reason  for  admitting 
other  testimony  of  the  hand-viTiting,  the  plain- 
tiff not  having  used  sufficient  diligence  to  pro- 
cure the  witnesses.  MUls  v.  7\ouf,  8  J.  R.  121. 

X.  Translations  and  copies. 

126.  A  translation  from  a  foreign  language 
must  have  been  made  on  oath  ;  and  the  trans- 
lation by  a  consul,  not  on  oath,  can  have  no 
greater  validity  than  that  of  any  other  ])erson. 
Vandcvomi\.Srniih,^C.Vi.l^. 

127.  Where  facts  have  been  given  in  evi- 
dence sufiTcieut  to  induce  a  presumption  that 
an  instrument  has  been  lost,  a  cop^  may  be  re- 
ceived, or  parol  proof  given  of^  its  cont('Qt& 
Jackson,  ex  dem.  Donaldson,  v.  Lucett,  2  C.  R. 
363. 

128.  So,  if  it  be  shown  that  a  will  cannot  be 
found,  a  record  of  the  probate  in  the  book  of 
the  judge  of  the  Court  of  Probates  is  evidence. 
Ibid. 

See  ante,  VI.  80. 

XI.  Parol  evidence  to  explain,  tary,  orcoatra- 
did  tpritten  instruments. 

129.  Extrinsic  evidence  eannot  be  received 
to  contradict,  vary,  or  add  to,  an  instrument  in 
writing,  but  only  to  explain  and  elucidate  it; 
and  this  only  in  the  case  of  a  latent  a mbiguiiv. 
Jackson,  ex  dem.  Van  Veehten,  ▼.  Sill,  11  J.  R- 
201. 

130.  Parol  evidence  is  inadmissible  to  show 
that  in  a  release  of  all  demands,  a  particular 
debt  was  not  intended  to  be  released.  PierssB 
V.  Hooker,  3  J.  R.  68. 

131.  Such  evidence  is  inadmissible  to  show 
that  a  boimdary  is  incorrRctly  described  in  a 
deed.  Jackson,  ex  dem.  Putnam,  v.  Boieen,  1 
C.  R«  358. 

132.  Evidence  of  usage  is  inadmiasible  to  ex 
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plato  the  language  of  a  deed  not  ambiguous  or 
equiTocal.  Coridyou  v.  Van  Brundt,  2  J.  R.  357. 
•!;&.  But  where  the  words  of 
[  *579  ]  an  ancient  deed  are  equivocal,  the 
usage  of  the  parties  under  tlie  deed 
is  admissible  to  explain  the  language.  Liv- 
in^ston  y.  Ten  Broeck,  16  J.  R.  14.  As,  where 
tlie  grantor,  in  a  deed  executed  in  1694,  gave  to 
the  grantee  the  privilege  of  cutting  timber,  to 
be  used  for  buUc&r^ on  the  premises  conveyed, 
from  the  woods  of  the  grantor,  evidence  that 
tlie  grantee  and  his  heirs,  &c.,  with  the  knowl- 
edge of  the  grantor,  his  heirs,  &c.,  had  cut  wood 
for  the  purpose  of  erectinsf^ence^,  is  admissible  to 
allow  the  intention  of  the  parties  to  apply  the 
word  *<  building^  to  the  making  of  yencM,  as 
well  as  the  erection  of  houses  and  bams.    Ibid. 

1^.  So,  postession  mav  be  resorted  to,  in  the 
location  of  land,  to  explain  the  intention  of 
parties,  where  the  words  of  the  deed  are  equiv- 
ocal   Per  Spencer^  J.    Ibid, 

135).  Parci  evidence  is  inadmissible  to  show 
that  the  land  conveyed  did  not  contain  the  quan- 
tity of  acres  expressed  in  the  deed.  Howes  v. 
Barker,  3  J.  R.  506. 

196.  Parol  evidence  to  show  that  a  difiereut 
or  greater  consideration  than  the  one  stated  in 
a  written  contract  was  intended,  is  inadmissi- 
ble. Schemerhom  v.  Vanderheydtn^  1  J.  R.  139. 
But  the  date  of  a  deed,  and  whether  the  con- 
sideration expressed  was  pai<l  or  not,  are  facts 
opten  for  consideration  by  parol  proof.  Shep- 
iort/ V.  Lttt/e,  14  J. R. 210.  SeeposUyii.  144. 
W,  A^  by  a  written  contract,  agreed  to  receive 
of  B.  60  shares  of  the  Hudson  Bank,  on  which 

10  dollars  per  share  had  been  paid,  and  to  de- 
liver B.  his  note  for  667  dollars,  and  pay  him 
the  balance  in  cash ;  and  also  to  pay  five  per 
etnL  advance  :  here  is  a  latent  ambiguity,  and 
the  nominal  value  of  each  share  being  50  dol- 
lare,  parol  evidence  was  admissible,  to  show 
whetlier  the  five  per  cent,  advance  was  to  be 
paid  00  the  sum  paid  in  on  each  share  only,  or 
on  the  nominal  amount.  Cole  v.  fVendel,  8  J. 
K,I16. 

13{j.  A  patent  was  granted  to  David  H. 
without  any  other  words  of  description  to  iden- 
tify the  patentee ;  parol  evidence  was  held  ad- 
rriiasthle  to  show  tnat  Daniel  H.  and  not  Dand 

11  was  the  patentee  intended.  Jackswx,  ex 
dem.  Dickson,  v.  Stanley,  10  J.  R.  133. 

1-)1).  A  patent  was  issued  to  a  person  of  the 
Dame  of  George  Houseman,  (a  real  person,  ca- 
pable of  accefHing  the  grant,)  when  a  person 
of  the  name  of  George  Hosiner  was,  in  fact,  in- 
tend^ ;  hdd,  that  Siere  was  no  such  latent 
ambiguity  as  would  justify  the  admission  of 
jxvytl  evidence,  to  show  that  the  latter  was  the 
person  really  intended.  Jackson,  ex  dem. 
Houatman,  v.  Harl,  12  J.  R,  77.  i^encer,  J. 
abeiit,  and  Thompson,  Ch.  J.  dissenting.  [In 
ladcson  V.  Goes,  13  J.  R.  518.  the  two  cases  of 
Jaekam  v.  Stanley,  and  Jackson  v.  Hart,  came' 
in  review,  and  they  were  said  to  be  distin- 
gnishable,  and  the  latter  not  intended  to  shake 
or  oremile  the  former.  Fan  Mss,  J.,  Plait,  J. 
nnd  Yates,  J.,  adhered  to  the  decisions  in  those 
ca<e8;  Tliompson,  Ch.  J.,  and  Spencer,  J., 
aereed,  that  the  identity  of  the  ]mteiitee  or 
P^tee  was,  in  many  cases,  a  latent  ambiguity. 


produced  by  extrinsic  or  collateral  matter,  and 
explainable  by  parol  evidence.    And  see  tit. 
Chancer r,  XXII.  Evidence,  B.  Phillips*  Evid. 
V.  1.  c.  10.  s.  1.  p.  415.  and  note  (a.)  ]     See  pi 
140. 141. 

•140.  It  is  com]>etent  to  a  de-  [•580] 
fendant  in  ejectment  to  prove  that 
a  person  claiming  as  patentee,  although  of  the 
same  name,  was  not  the  patentee  intended  by 
the  grant.  Jackson,  ex  dem.  Shvltze,  v.  GoeSj 
13  J.  R,  518. 

141.  As,  where  the  plaintiff,  in  an  action  of 
ejectment,  on  the  demise  of  P.  S.,  produced 
in  evidence  a  patent  to  P.  S.,  issued  in  pursu- 
ance of  the  act  of  April  6, 1790,  to  can^  into 
effect  the  concurrent  resolutions  of  the  legisla- 
ture, for  granting  certain  lands  promised  as 
bounty  lands,  &c. ;  and  the  defendant  proved 
that  there  was  another  person  of  the  name  of 
P.  S.  living,  who  was  too  young  during  the 
revolutionary  war  to  be  a  soldier,  and  that  the 
lessor  of  the  plaintiflf  had  not  himself  been  a 
soldier  in  that  war ;  held,  that  the  defendant 
was  entitled  to  judgment.    Ibid. 

142.  Parol  evidence  is  inadmissible  to  show 
that  a  lease  executed  in  the  name  of,  and  re- 
serving rent  to,  one  person,  were  intended  for 
the  benefit  of  another.  Jackson,  ex  dem.  Bon- 
net, V.  Ihster,  12  J.  R.  488. 

143.  So,  it  is  inadmissible  to  show  that  part 
of  the  premises  contained  in  a  deed,  were 
intended  to  be  excepted  from  the  grant.  Jack- 
son, ex  dem.  Russell,  v.  Cray,  12  J.  R.  427. 

144.  Where  the  consideration  of  a  convey- 
ance is  expressed  therein,  and  that  it  was  paid 
by  the  grantee  or  assignee,  parol  evidence  is, 
nevertheless,  admissible  to  show  that  it  had 
not,  in  fact,  l)een  paid.  Shephard  v.  lAttle,  14 
J.  R.  210.    S.  P.  Bowen  v.  BeU,  20  J.  R.  338. 

145.  On  a  submission  to  arbitration  of  all 
causes  of  action,  parol  evidence  is  inadmissi- 
ble to  show  that  arbitrators  had  awarded  con- 
cerning a  matter  not  in  controversy  between 
the  parties  at  the  time  of  the  submission.  Dt 
Lonfc  V.  Stanton,  9  J.  R.  38. 

146.  Petrol  evidence  of  an  agreement  to  en- 
large the  time  for  performing  a  condition,  or 
of  a  waiver  of  the  performance  of  the  condition 
of  a  bond,  is  admissible.  Iteming  v.  CfUbert^ 
3  J.  R.  528. 

147.  So,  of  a  parol  agreement,  to  enlarge  tho 
time  of  performance  of  a  written  simple  con- 
tract.   Keating  v.  Price,  1  J.  C.  22. 

148.  But  it  is  inadmissible  to  show  that  a 
time  of  payment,  different  from  that  appearing 
on  the  face  of  the  agreement,  was  intended. 
Thompson  v.  Ketcham,  8  J.  R.  189.  S-  P, 
Fiizhugh  V.  Runyon,  8  J.  R.  375. 

149.  On  a  written  warranty  of  soundness, 
parol  proof  is  aflmissibte,  to  show  tiiat  at  the 
time  of  sale  the  vendor  informed  the  vendee  of 
a  defect.    Schuyler  v.  Russ,  2  C.  R.  202. 

150.  A  receipt,  although  absolute  in  its 
terms,  and  exprefwed  to  he  in  full,  is  not  con- 
clusive; and  parol  evidence  is  admissible  to 
show  a  mistake  in  it,  or  to  explain  it.  Ensign 
V.  fVebster,  1  J.  C.  14,5.  House  v.  Low,  2  J.  R. 
378.  Tobey  v.  Barber,  5  J.  R.  68.  M'JGnstrxj 
v.  Pearaall,  3  J.  R.  319.  Johnson  v.  H'eed^  9  /. 
R.  310.  Putnam  v.  Lems,  8  J.  R.  389. 
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151.  A  receipt  for  rent  arising  at  a  subee- 
quent  ]>eriod,  is  presumptive  evidence  that  all 
rent  previously  accruing  had  been  paid.  Dtck- 
tr  v.  Livingston^  15  J.  K.  479. 

52.  But  parol  evidence  is  not  admissible, 
to  show  that  a  receipt  •given  twen- 
[  *581  ]     ty-five  years  ago  was  for  continent- 
al money,   and    therefore  of  less 
value  than  the  sum  expressed.    Robert  v.  Gar- 
m>,  3C.  R.  14. 

ins.  Though  parties  and  privies  are  estopped 
from  contradicting  a  written  instrument  by 
paro/ proof,  the  rule  does  not  apply  to  strangers 
who  have  an  interest  in  knowing  the  real  truth 
of  the  case.  Overseers  of  JSTew-Berlin  v. 
Overseers  ofjVorwich,  10  J.  ft.  229. 

154.  Parol  evidence  is  inadmissible  to  show 
that  an  execution  on  which  a  levy  and  sale  of 
goods  had  been  made,  had  been  withdrawn, 
and  the  levy  almndoned  by  the  plaintiff,  in 
contradiction  to  the  sherifl'^s  deed.  Ja4:ksony 
ex  dem.  Clowes^  v.  VanderheydeUj  17  J.R.  1G7. 

155.  But  the  proper  remedy  is  to  apply  to 
tlie  Court  to  set  aside  the  execution,  &c.   Ibid. 

15G.  So,  parol  evidence  is  inadmissible  to 
show  that  the  land  was  sold  under  a  different 
judgment  and  execution,  than  those  recited  in 
the  deed.  Jackson^  ex  dem.  Fetter,  v.  Stem- 
htrgh^  20  J.  R.  49.  But  it  is  admissible  to 
fihow  fraud  in  the  sale.     Ibid. 

157.  VVljere  a  ydaintiff  in  an  execution  gave 
to  a  deputy  sheriff;  who  had  the  defendant  in 
custody  oil  a  ca.  sa.,  a  writing  stating  that  he 
wished  the  officer  to  show  the  defendant  as 
much  indulgence  as  he  could  with  safety  to 
himself,  and  without  hazarding,  in  any  way, 
the  debt;  held,  that  the  writing  being,  in  itself, 
ambiguous,  parol  evidence  of  the  conversation 
between  the  plaintiff  and  the  officer  at  the 
time,  and  of  collateral  extraneous  circum- 
fitances,  to  ascertain  the  nature  and  extent  of 
the  indulgence  which  it  was  intended  might 
be  shown  to  the  defendant,  was  admissible. 
JE/y  V.  Adams,  19  J.  R.  313. 

XII.  J^'otice  to  produce  papers, 

158.  Where  a  paper,  on  which  the  action  is 
founded,  is  in  the  possession  of  the  opposite 
side,  and  the  party  has  not  given  notice  to  pro- 
duce it,  whereby  to  entitle  himself  to  prove  its 
contents,  he  will  be  nonsuited.  Dobbin  v.  JVat- 
kins,  C.  C.  33.  S.  P.  Rogers  v.  Van  Hoesen, 
12  J.R,  221. 

159.  A  party  is  not  bound  to  produce  a  pa- 
per, unless  tlie  opposite  party  has  given  him 
notice  for  that  purpose.  fVaring  v.  Warreny  1 
J.  R.  310. 

IGO.  Where  a  party  had  given  notice  to  pro- 
duce a  deed  which,  there  was  strong  ground  to 
presume,  had  either  been  destroyed  or  was  in 
the  possession  of  the  opposite  paity,  he  was  al- 
lowed to  give  parol  evidence  of  its  contents. 
Jackson^  ex  dem.  GiUespif,  v.  JVoolsey,  11  J.  R. 
446. 

IGl.  Notice  to  produce  a  writing  npon  ike 
trials  without  refemng  to  any  particular  cir- 
cuit, is  not  spent  by  the  cause  not  being  tried 
ftt  the  next  circuit,  but  extends  to  any  subse- 
quent time  of  trial  whenever  it  should  take 
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place.    J€u:kson,  ex  dem.  Burr,  v.  Shtarmati,  6 
J.  R.  19. 

162.  If,  after  notice  given,  tlie  pany  puts  the 
writing  out  of  his  power,  he  ought  to  apprize 
the  opposite  side  of  it,  that  he  may  know 
where  to  look  for  it.  Ibid,  And  if  it  docs 
not  appear  by  what  means  it  went  out  of  his 
possession,  it  will  be  considered  as  still  coo- 
tinuing  under  his  control.    Ibidi 

1G3.  Whether  a  paper  called  for  by  the 
opposite  party,  and  produced  at  the  triuk  im- 
mediately becomes  evidence,  and 
the  party  calling  *f6r  it  is  entitled  [  '582  ] 
to  ins))ect  it  first,  and  then  offer  or 
reject  it  at  his  pleasure  ?  Qimptc.  Lattrenee  v. 
Van  Home,  1  C.  R.  276.  But  set  Kennu  v. 
Clarkson,  1  J.  R.  385. 

1(54.  Where  a  party  had  given  notice  to  pro- 
duce a  deed,  which,  there  was  strong  presump- 
tion, had  eitlier  been  destroyed,  or  was  iu  the 
po8sei«sion  of  the  opposite  party,  he  was  al- 
lowed to  give  pewol  evidence  of  its  contents. 
Jackson,ex dem.  GiUtspy,  v.  Woolsey,  11  J.R.44& 

lc>5.  A  {{enA  pn)duced  by  a  party  at  the  trial, 
pursuant  to  notice  to  him  from  the  oppiisite 
party,  is,  (when  the  party  producing  it  is  one 
of  the  jMirties  to  the  deed,)  jmwia /aci>,  to  be 
taken  as  duly  execute<l,  and  iiiny  be  R>ad  in 
evidence  without  proof  of  its  execution.  BtUi 
V.  Badgtr,  12  J.  R.  22^3.  Set  Kenny  v.  Ciarhr 
son,  1  if .  R.  385,  and  note,  p.  395.  in  which  the 
Court  had  some  doubt  as  to  the  rule  of  practice. 

1G6.  But  the  rule  is  now  settled,  that  where 
a  |)arty  to  the  suit,  pursuant  to  notice,  pro- 
duces an  instrument,  to  whicli  be  is  a  partf, 
or  under  which  he  claims  a  beneficial  estaie,(t 
is  not  necessary  that  the  o|i|K>sitc  )>anT, 
whether  he  be  a  party  or  a  stranger  to  the  in- 
strument, should  call  the  subscribing  wiuicss 
to  prove  its  execution.  Jackson,  ex  deni. 
Stewart,  v.  Kingslty,  17  J.  R.  158. 

167,  But  in  all  other  cases,  the  execuiiooof 
the  instrument  must  be  regularly  proved  l>y 
the  party  calling  fbr^and  offering  it  in  evidence. 

1G8.  And  the  circumstance  of  the  nnmes  ot 
the  8ul)scribing  witnesses  being  torn  oO',  will 
not  exempt  the  warty  calling  for  and  ofr(Tii>g 
the  instrument,  from  the  necessity  of  proving 
the  hand- writing  of  the  party  who  executed  it, 
there  being  no  evidence  that  tlie  party  pro- 
ducing the  deed  had  mutilated  IL    Ibid. 

169.  When  the  fonn  of  the  action  gives  the 
defendant  notice  to  be  prepared  to  prodiicp  «n 
instrument,  if  necessary,  to  falsify  the  plaintiffs 
evidence,  the  pla'uitif!  ne^d  not  give  the  de- 
fendant notice  to  produce  it  People  v.  Hoi- 
brook,  13  J.  R.  90.  5.  P.  Hardin  v.  jtrptofigw, 
17  J.  R.  293. 

170.  Where  the  action  is  not  founded  on  any 
instrument  of  writing,  but  tlie  declaration  con 
tained  only  the  general  counts  on  implied  prein 
ises,  the  defendant  is  not  entitled  to  an  order 
on  the  plaintiff  to  produce  letters  or  pai^^ '? 
h  is  possession,  or  to  give  copies  of  thcin.  ^^ 
V.  BaiUy,  19  J.  R.  268. 

XIII.  Presumption, 

171.  Where  a  person  might  have  claimed  a 
conveyance  from  a  devisee,  by  virtue  of  a  trua 
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foiitainwl  in  the  will  of  the  devisor,  and  enter- 
el  oil  the  premises  fifly  years  ago,  and  he  and 
hi:<JKMr3  had  been  in  the  unimerrupted  posses- 
sion, as  far  as  the  lands  were,  from  their  nature, 
fcu^n-piible  of  possession,  a  deed  is  to  be  pre- 
Sdirunl.  Fan  Dyck  v.  Van  Beuren,  1  C.  R.  84. 
\Tt  An  ouster  was  presumed,  where  no 
claim  had  been  made  for  42  years.    PntL 

*]7d.  A  grant  of  lands  under 
[*o83]  navigable  waters  to  the  owners  of 
the  adjacent  soil,  is  not  presumed, 
without  evidence  of  long  exclusive  possession 
and  usp,  to  warrant  such  a  presumption.  Pal- 
mr  V.  Hicks,  6  J.  R.  ia3. 

174.  Where  an  agreement  for  the  sale  and 
conveyance  of  a  piece  of  land,  dated  in  1G89, 
W5LS  produced  in  evidence,  the  jury  were  al- 
lowed, in  1809,  to  presume  a  conveyance  pur- 
siani  to  the  agreement.  Jackson^  ex  dem. 
SloiUenbitrsrk,  v.  Murray^  7  J.  R.  5. 

175.  Where  the  location  of  a  patent  or  grant 
wcrutcd  nearly  a  century  ago,  comes  in 
•lupstion,  every  presumption  will  be  made 
aiMiii:jt  a  party  who  neglected  to  have  his  land 
suncyed,  audits  boundaries  accurately  detined, 
or  to  make  an  actual  location  of  them,  at  the 
time.  Jackson,  ex  dem.  Hardcnbergh,  v.  Schoon- 
vkiktr,  7  J.  R.  12. 

17»j.  Where  M.  died  in  possession  of  land, 
and  his  son  and  heir  at  law  succeeded  to  the 
po^i^ssion,  and  continued  in  the  undisturbed 
possession  of  it  for  above  eighteen  years ;  held, 
that  a  purchnse  of  the  title  by  the  ancestor 
mi jrht  be  presu  med.  Jackson,  ex  dem.  M^Don- 
a.'i,v..VCa//,  lOJ.  R.377. 

177.  And,  where  there  was  an  order  of  the 
cuuiicil  of  the  colony  of  A"cir- ForA:,  in  1764,  for 
the  survey  of  the  lot,  as  allotted  to  J.  P.,  and  a 
siin-py  thereof  made,  though  no  patent  could 
he  found  on  record  ;  held,  that  a  patent  to  J.  P., 
^1  a  deed  to  him  from  the  ancestor,  might  be 
prctHinied  for  the  sake  of  quieting  the  posses- 
sion.   Ibid, 

178.  Where  A.^  on  the  7th  of  December, 
I'^j,  sold  to  B.  a  farm,  the  possession  of  which 
va.s  to  be  delivered  on  the  Ist  of  May,  1808, 
tree  from  all  encumbrances,  &G.,  and  B.  gave 
lo  X,  his  several  promissory  notes  for  the  con- 
sidrratjon  money,  which  were  left  in  the  hands 
of  C.  until  A.  should  perform  his  written 
agreement  on  the  7ih  of  December,  1805,  as  to 
tijc  delivery  of  the  farm,  &c.,  and  B.  took  poe- 
8wion  of  the  farm  on  the  latof  May,  1808,  the 
title  to  which  had  not  been  questioned,  and  all 
the  notes  were  paid  by  B.  except  one,  which 
C.  delivered  to  A. ;  in  a  suit  on  that  note  by  A. 
^fainst  B.,  hdd,  that  a  jury  might  infer  from 
nrrumstances  a  re-delivery  of  the  note  by  the 
<l«fendant  to  the  plaintiff,  and  that  the  facts  in 
thecaae  were  sufficient  evidence  of  aperform- 
tnce  of  the  condition  on  which  the  note  was 
l"fl  in  the  hands  of  C^  or  that  the  defendant 
had  waived  the  condition,  or  dispensed  witli 
it'*  performance.      ChroU  v.    GrotCj  10  J.  R. 

179.  Where,  in  a  sale  under  a  power  con- 
tained in  a  mortgage,  a  dnun  of^  10  feet  in 
width  was  excepted,  it  was  intended,  after  a 
la[)^  of  16  years  from  the  sale,  that  the  drain 
ha(J  antec^cntly  existed,  and  was  founded  in 


u.sage,  or  was  an  exception  in  the  previous 
deeds  of  the  land.  Bergen  v.  Bennett,  1  C.  C. 
E.  1. 

180.  Where  the  mortgagee  has  never  enter- 
ed into  possession  of  the  mortgaged  premises, 
and  no  demand  has  been  made,  or  '  interest 
paid  for  twenty  years,  the  mortgage  will  be  pre- 
sutned  to  have  been  satisfied.  Jackson^  ex 
dem.  People,  v.  Wood,  12  J.  R.  212. 

181.  And  where  (the  mortgage  not  having 
been  registered)  it  is  attempted  to  repel  the  pre- 
sumption of  jKiyment  by  the  acknowledgment 
of  subsequent  purchasers  of  the  land,  the  evi- 
dence of^notice  to  them,  of  the  existence  of  the 
mortgage,  must  be  clear  and  explicit.    Ibid, 

•182.  Where  it  was  agreed  be- 
tween a  lessor  and  a  lessee,  that  the  [  *584  ] 
former  should  surrender  or  release 
his  lease,  and  take  a  new  lease,  and  a  new  lease 
is  accepted  acconlingly,  tlie  surrender  or  re- 
lease of  the  old  lease  will  be  presumed. 
Springstein  v.  Scfurmerhom,  12  J.  R.  357. 

183.  Where,  on  a  petition  made  in  1765,  the 
several  owners  conveyed  the  whole  imdivided 
tract  to  A.  in  trust,  to  convey  to  each  of  the 
grantors  his  proportion  in  severalty,  and  tlie 
land  had  been  since  generally  held  according 
to  such  partition ;  in  an  action  of  ejectment 
brought  m  1807,  by  a  person  claiming  under 
one  of  the  parties  between  whom  the  partition 
was  made;  held,  that  a  conveyance  by  the 
trustee,  in  pursuance  of  the  trust,  was  to  be  pre- 
sumed. Jackson^  ex  dem.  Colden,  y.Moote,  13 
J.  R.  513. 

184.  Where  a  partition  was  made  in  1764, 
under  the  colonial  act  of  1762,  and  on  the  trial 
in  1813,  the  map  and  field  book  which  had  been 
filed  pursuant  to  the  directions  of  the  act  were 
produced  in  evidence,  but  the  balloting  book 
could  not  be  found;  held,  after  such  a  lapse  of 
time,  and  the  act  of  the  parties  recognizing  the 
partition,  that  it  was  to  be  presumed  that  every 
thing  was  done  that  was  required  to  render 
the  partition  valid  ;  and  that  it  could  not  now 
be  invalidated  merely  for  the  want  of  the  bal- 
loting book.  Jackson,  ex  dem.  Klock,  v.  Richt- 
myer,  13  J.  R.  367. 

185.  Where  a  married  man  sailed  from  Aetr- 
York,  on  a  voyage  to  South  America,  and 
neither  he  nor  the  vessel  was  heard  of  after- 
wards ;  held,  that  this  was  sufficient  presump- 
tive evidence  of  his  death,  on  a  plea  of  cover- 
ture, in  an  action  brought  against  his  wife,  as 
a  feme  sole,  twelve  years  after  his  departure 
from  AVu^  York,  King  v,  Paddockj  18  J.  R« 
141. 

186.  Where  a  person  is  bound  to  do  a  certain 
act,  the  omission  to  do  which  would  be  a  cul- 
pable neglect  of  duty,  the  performance  of  it 
will  he  presumed,  unless  the  contrary  is  proved. 
HartweU  v.  Root,  19  J.  R.  34a 

When  the  payment  of  a  bond  will  be  pre* 
sumed.    See  Bond. 

Further  as  to  the  presumptions  arising  from 
length  of  possession.  See  Ejectment,  II. 
Actions  (Real)  17. 

When  a  re-entry  will  be  presumed.  See 
Ejectment,  IX. 

See  tit,  Chancert,  XXII     Evidence,  D. 
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XIV.  ffhai  may  be  proved  by  parai. 

187.  Parol  evidence  is  admissible  to  prove 
a  resulting  tnist.  Jackson,  ex  dem.  Kane,  v. 
Stembergk,  1  J.  C.  ISa 

188.  Where  a  written  order  for  insurance 
vfos  laid  before  the  insurers  by  the  broker, 
who  nt  the  same  time  verbally  communicated 
to  them  the  facts  said  to  be  contained  in  the 
order,  the  broker  may  give  evidence  of  his  ver- 
bal communication  without  producing  the  or- 
der itself^  for  it  is  not  giving  parol  evklence  of 
the  contents  of  a  written  paper.  lAvingston  v. 
Delafield,  1  J.  R.  522. 

189.  Where  a  person  who  gave  evidence 
on  a  former  trial  between  the  same  parties  is 
since  dead,  upon  due  proof  of  such  trial,  and 
the  death  of  the  witness,  it  is  competent  to 

prove  what  such  witness  had  •for- 
[  *5S5  ]    merly   sworn.    Jacksoriy  ex    dem. 

Potter,  V.  Baaey,  2  J.  R,  17.  S.  P. 
PotPell  V.  fVaters,  17  J.  R.  176. 

190.  So,  what  was  sworn  to  before  the 
Onondaga  commissioners  by  a  witness  since 
decrasud,  may  be  given  in  evidence  in  a  trial 
between  the  persons  who  were  parties  to  the 
former  proceedings.    Ibid. 

191.  //  seems,  that  if  the  testimony  of  what  a 
witness  swore  to  at  a  former  trial,  be  unaccom- 
panieil  with  a  postea,  or  record  of  the  former 
suit,  and  that  be  made  an  objection  at  the  time, 
the  objection  is  good.  Btals  v.  Gxumsey,  8 
J.  R.  446. 

192.  But  where  no  objection  is  made  at 
the  time,  to  the  want  of  the  postea,  the  witness's 
evidence  of  what  he  swore  to,  at  the  trial,  will 
Ik*  received,  though  unaccompanied  with  the 
postea;  for  it  will  be  presumed  that  the  pen- 
dency of  the  former  suit  or  trial  was  admitted. 
imte  V.  Kibling,  11  J.  R.  128. 

193.  A.  devised  a  farm  to  his  wife  during 
her  widowhood,  and  remainder  to  his  children  ; 
B.  claiming  under  a  conveyance  of  the  land 
from  A.,  brings  an  action  of  ejectment  against 
the  widow  and  another,  and  recovers  on  proof 
of  tlie  existence  and  contents  of  the  deed  firora 
A.,  which  was  lost,  and  enters  into  possession. 
Afier  the  death  of  the  widow,  C,  claiming  un- 
der a  grantee  of  some  of  the  devisees  in  re- 
mainder of  A.,  brought  an  action  of  ejectment 
against  B.,  and  at  tne  trial  B.  produced  the 
record  of  recovery  by  him,  and  offered  evi- 
dence of  what  had  been  sworn  to  on  the  trial 
of  that  action,  by  a  witness  since  deceased,  and 
whose  testimonv  went  to  establish  the  exist- 
ence of  the  deed  from  A.  to  B. ;  held,  that  the 
evidence  was  admissible ;  that  the  widow  and 
devisees  in  remainder  under  whom  C,  claimed 
were  all  privies  in  estate ;  that  the  evidence  of 
a  witness  in  a  former  suit,  since  deceased,  is 
evidence,  not  only  where  the  same  point  in  is- 
sue aAerwards  arises  between  the  same  parties, 
but  also  for  B.  against  all  persons  standing  in 
the  relation  of  privies  in  ulood,  privies  in  es- 
tate, or  privies  in  law.  Jackson,  ex  dem. 
Baits,  V.  Latoson,  15  J.  R.  539. 

194.  Evidence  of  the  contents  or  execution 
of  a  deed  not  produced,  cannot  b^  admitted, 
nnless  the  deed  is  in  the  possession  of  the  op- 
posite parry,  and  he  refuses  to  produce  it,  on 
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notice  for  that  purpose^  or  unless  it  is  lost  or 
destroyed.  Jackson,  ex  dem.  LaoingsUm,  v. 
Frier,  16  J.  R.  193. 

195.  Parol  evidence  is  admissible  to  show 
the  contents  of  an  instrument  which,  having 
been  delivered  to  a  third  person,  be  wa9  una- 
ble to  find,  and  believed  to  l>e  losL  Lanngdon 
V.  Rogers,  in  error,  2  J.  C.  488.  S.  C.  1  C.  C. 
£.  xxviL 

196.  Parol  evidence  is  inadmissible  to  show 
the  contents  of  a  note  said  to  be  lost,  until  suf^ 
ficient  proof  on  oath  has  been  given  of  the  loss 
of  it.     Cory  v.  Campbell,  10  J.  R.  363. 

197.  Proof  that  a  trunk  of  papens  belonging 
to  L.,  in  the  possession  of  his  widow  aAer  his 
death,  was  destroyed  by  fire  with  her  bouee, 
is  sufficient  evidence  to  entitle  the  party  to 
give  pca^ol  evidence  of  tlte  existence  and  con- 
tents of  a  paper  supposed  to  have  been  in  tlie 
trunk.  Jackson,  ex  dem.  Livingston,  v.  Aee/y, 
10  J.  R.  374. 

198.  And  where  that  paper  was  a  power  of 
attorney,  the  testimony  of  the  attorney  that  ho 
had  executed  a  deed,  which  he  was 
authorized  *to  do  by  the  power,  is    [  *586  ] 
sufficient  evidence  of  the  existence 

of  the  power,  and  of  his  authority  under  it. 
Ibid, 

199.  Where  a  note  is  given  to  settle  an  ac- 
count, the  plaintiff  cannot  give  in  evidence  the 
account,  nor  can  he  give  varol  evidence  of  the 
contents  of  the  note,  unless  he  clearly  show 
that  the  note  has  been  lost  or  destroyed.  .^Jn- 
g-fi  V.  jFVtton,  8  J.  R.  149.    SeelJ.K.Si. 

200.  The  evidence  of  the  loss  of  a  written 
instrument,  so  as  to  lay  a  foundation  for  the 
introduction  of  inferior  proof  of  its  execution 
and  contents,  is  addressed  solely  to  the  judge 
before  whom  the  cause  is  tried,  wb«  is  to  de- 
termine  exclusively,  without  the  intervention 
of  the  jury,  whether  it  is  sufficient  to  author- 
ize the  admission  of  secondary  evidence. 
Jackson,  ex  dem.  Livingston,  v.  Drier,  16  J. 
R.  19a  See  Chamberiain  v.  GorAom,  20  J.  H 
144. 

201.  And,  in  tliis  and  similar  cases,  (such  as 
the  service  of  notice  to  produce  the  paper  on 
the  trial,  or  that  tlie  subscribing  witness  to  the 
deed  could  not  be  found,)  the  rules  in  relation 
to  testimony  to  a  jury,  do  not  apply  ;  but  the 
judge  may  admit  the  evidence  or  an  interested 
witness,  or  even,  t^  seena,  that  of  a  party  in  the 
cause,  to  prove  the  loss  of  the  deed,  or  other 
collateral  fact.    Ibid. 

202.  In  regard  to  the  proof  of  the  loss  of 
an  instrument,  there  is  a  distinction  between 
such  papers  as  have  ceased  to  be  of  any  value, 
or  any  evidence  of  title,  and  such  as  are  mttni- 
ments  of  title ;  as  to  the  former,  tlie  slightest 
proof  of  loss  from  lapse  of  time,  &;c.,  is  suffi- 
cient to  entitle  the  party  to  give  parol  evidence 
of  their  contents ;  but  as  to  the  latter,  tlie  rule 
of  evidence  is  more  strict  Jackson,  ex  dem. 
Bond,  V.  Root,  18  J.  R.  60. 

203.  To  entitle  a  party  to  give  evidence  of 
a  will  alleged  to  be  destroyed,  where  there  ia 
not  conclusive  evidence  of  its  absolute  detrac- 
tion, the  party  must  show  that  he  has  made 
diligent  search  and  inquiry  after  the  will,  in 
those  places  where  it  would  most  pio»  aJ  h  '« 
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fiiund,  if  in  ezistenee ;  as  in  the  office  of  the 
surrogate  of  the  county  where  the  testator 
diedf  or  io  the  office  of  the  judge  of  probates, 
or  of  the  executor.  Jaokaonf  ex  dem.  Bush, 
V.  H/u&roiidk,.12  J.  R.  192.  S.  P.  Jackson,  ex 
dem.  Lmngston,  v.  fVter,  16  J.  R.  193. 

204.  Io  an  action  by  the  master  of  a  ship 
for  his  wages,  against  the  defendant,  as  owner 
of  the  Teasel,  and  who  held  a  bill  of  sale  from 
M.,  and  also  a  register  of  the  ship,  in  his  own 
name,  the  defen£uit  may  prove,  by  parol,  that 
tlie  bill  of  sale  was  ^?en  to  him  merely  by 
way  of  collateral  seeunty  or  mortgage.  Champ- 
Un  V.  BuiUr,  18  J.  R.  169. 

205i  Where  it  appears,  from  the  evidence 
in  the  cause,  that  the  contract  on  which  the 
action  was  brought  was  in  writing,  the  plain- 
tiff is  boun4  to  produce  it  Bogen  y.  Fan  Hoe- 
itn,  12  J.  R.  221. 

206.  The  evidence  of  a  witness  called  to 
prove  the  contents  of  a  deed,  which  Ae  ad- 
verse party  has  in  h|s  possession,  and  has  re- 
fused to  prodace,  after  notice  for  that  pqrpose, 
is  not  to  be  rejected,  because  the  witness, 
though  he  bad  often  perused  the  deed,  was 
unable  to  recollect  any  of  the.  eovr^ef  staled  in 
the  description  of  the  premises  contained  in 
tiie  deed;  the  object  of  the  inquiry  being  to 
show,  that  the  premises  in  question  were  in- 
cluded in  such  deed ;  and,  ov  not  producing 

the  deed  when  called  for,  a  strong 
[*587]    presumption  arises  against  the  ^par- 
ty, that  the  deed  does  contain  the 
premises,  as  testified  by  the  witness,    Jadb- 
Mn,  ex  dem.  JVetbsn,  t«  JtrFey,  16  J.  R.330. 

207.  The  contents  of  a'  writ  cannot  be 
proved  by  parol,  so  long  as  the  writ  itself,  or  a 
swom  copy  of  it,  is  capable  of  being  produced. 
Bruth  V.  xWori,  7  J.  R.  la 

208.  PoroTacknowledgnientB,  akhou|^ the^ 
nmy  be  good  to  support  a  tenancy,  or  te  sAis^ 
doubts  in  cases  of  possession,  ought  not  to  be 
received  as  evidence  of  title.  Jadtmm,  ex  dem. 
^T, V. Skeorman, 6 J. R.  19.  S.P.Jaeluon, 
ex  dem.  ffUfe,  v.  Gory,  16  J.  R.  302. 

209.  Parol  evidence  of  a  disclaimer  is  inad- 
micsible.  Jackson,  ex  dem.  Van  .^feit,  v.  Voo- 
^K  7  J.  R.  18a  &  p.  JackBon,  ex  dem. 
I^ingHoH,  V.  Kissdbrack,  10  J.  R.  33a  S. 
P.  Brant,  ex  dem.  Cicyfor,  v.  JJvermon,  id, 

210.  The  execution  of  an  instrument;  not 
under  seal,  may  be  proved  1^  tbe  admiaskNi 
of  tbe  defendant.  Mami  v.  IMaman,  13 
J.R.58. 

211.  Evidence  of  usage,  al^ougfa  it  may  be 
Msorted  to  for  the  explaaation  or  a  eommer- 
^  mstrument,  ought  not  to  be  received  to 
rontradict  a  settled  rule  of  commercial  law. 
iV^A  V.  Barker,  2  J.  R.327.  See  anU.  pi.  13a 
'M  fee  CoU  v.  Commaroial  hturanee  CoMpo- 
«»i7J.It385. 

212.  It  is  inadmissible  to  show  what  is  com- 
inoniy  understood  by  a  term  to  which  the  law 
lian  apfilied  a  precise  and  definite  meaning 
SItght  V.  Bkindander,  1  J.  R.  192. 

2i:i.  Parol  evidence  of  the  re>'ocation  of  a 
^ill  is  inadmlasibler  JeuJuon^  ex  dem.  Cos*. v. 
irntfm,aj.R.3l. 

214.  In  an  action  of  debt  against  a  ib^riff 
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ibr  the  escape  of  a  defendant  in  custody  on  a 
CO.  M€L,  parol  evidence  is  admissible  to  show 
the  issumg  of  the  execution,  its  delivery  to  the 
sherifi^  and  the  arrest  of  the  party  thereon ;  the 
defendant  having  neglected  to  return  and  file 
the  c€L  «a.,  and  having  refused,  after  due  no- 
tice for  thotjHirpose,  to  produce  it  on  the  trial* 
Hmman  v,  Brus,  13  J.  R.  529. 

215.  On  the  trial  of  an  indictment  for  stealing 
a  bank-bill,  note,  &c.,  under  tbe  statute,  (Sees* 
24.  c.  88.)  parol  evidence  of  the  contents  of  the 
bills  or  notes  stolen  is  admissible,  without  ac 
counting  fer  their  non-production.  PeopU  r 
Holbro^  13  J.  R.  90. 

2ia  A  notiee  may  be  proved  by  |>are{,  or  by 
f>roduciBg  a  copv  m^de  by  a  witness  at  tM 
time  of  making  tbe  original ;  it  is  not  neces^ 
sary  that  nodce  to  produce  the  original  should 
have  been  previously  given.  Johnsons,  HcMiL 
13  J.  R.  470. 

217.  Parol  evidence  is  inadmisnble  to  con- 
tradict the  certificate  of  a  justice,  as  to  pro* 
ceedings  befere  bim.  Af  2>an  v.  Hugarin,  13 
J.  R.  184. 

218.  Parol  proof  of  a  conviction  for  felony 
is  inadmissible,  although  it  be  proved  that  the 
clerk's  office  of  the  countv  has  been  burnt 
down,  and  the  record  probably  destroyed ;  for 
there  is  higher  evidence  of  the  fact  capable  of 
being  produced,  that  is,  tbe  transcript  deliver- 
ed into  tbe  Court  of  Exchequer  by  tne  district 
attorney,  and  which  must  be  presumed  to 
have  been  delivered  thers,  such  being  his  duty 
as  a  public  officer.  lEUa  v.  CoMn,  14  J.  R.182. 

219.  A  parol  discbarce,  without  considera- 
tion, of  one  of  several  obligors  in  a  joint  bond 
fee  tbe  perf<Mmance  oi  coveoants, 

cannot  be  *given  in  evidence  un-    [  *588  ] 
der  the  general  issue.    Dtweu  ▼• 
I>o%,20J.  R.4a2. 

XV.  C^nftssiont  and  dedaraiiona, 

220.  The  whole  declaration  of  a  party  must 
be  taken  together.  Carptr  v.  TVoey,  3  J.  R. 
427.  Ihtner  v.  Lwis,  10  J.  R.  3&  ffaUing 
v.ToU,9J.R.Ul. 

221.  So,  if  tbe  defendant,  in  an  action  for 
money  bad  and  received,  say  that  he  had  re- 
ceived tbe  money,  but  that  it  was  bis  due,  the 
whole  should  be  taken  together,  and  is,  in  feet, 
a  denial  of  tbe  plaintifT's  demand.  Carver  v. 
IVo^,  3  J.  R.  427. 

222.  So,  in  trespass  fer  killing  thepUuntifiTs 
dog;  the  defendant's  confession  that  he  killed 
tbe  dog,  which  assaulted  him  on  the  bighway, 
must  be  taken  together,  and  amounts  to  a  jus- 
tification.   Crttm  V.  Brown,  10  J.  R.  365. 

223.  So,  if  the  defendant  acknowledge  that 
the  plaintiff  had  fumisbed  him  medicines 
and  attendance  as  a  physicisBi  as  charged  in 
his  aecount»but  that  be  liad  not  employed  him» 
and  that  lie  was  under  the  age  of  21 ;  the  con- 
fession must  be  taken  altogether,  and  is  not 
sufficient  to  charge  the  defendant  JVaUing  v. 
2WI,  9  J.  R.  141. 

224  Where  A.  and  B.  sign  a  promissory 
note  jointly,  and  A.  admits  that  B.  signed 
the  note  jouitly  with  him,  but  that  be  signed 
it  as  aectif  Uy  wdy^  the  whole  adoiinion  must 
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be  taken  tooether.  HMfkins  ▼.  Smi&f  11 
J.  R,  161. 

995.  ETidenee  of  the  conieflsioiui  of  a  per- 
fon  who  is  himeelf  a  compefent  wicneai,  are 
inadimsible.  MexwndarY, Makon,  IIJ. R.  185. 

296.  In  ejectment,  where  the  plaintiff  de- 
rived bis  title  from  A.,  who  derived  it  from 
R,  it  was  hddj  that  he  could  not  give  in  ev- 
idence the  declarations  of  A.  and  £  as  to  the 
loss  of  the  deed  from  B.  to  A.  Jaduen^  ex 
dem.  ffaiBon,  v.  Cn9, 11  J.  R.  437. 

927.  The  confession  of  a  defendant,  that 
he  had  purobased  the  goods,  ffor  the  price  of 
which  the  action  was  brounit,)  but  that  he 
bad  paid  for  them,  is  not  sufficient  to  entitle 
the  plaintiff  to  recover.  SmUh  v.  Jones,  15 
J.R.939. 

998.  Testimony,  as  to  the  declarations  of  a 
person  deceased,  unless  made  upon  oath,  or 
ffi  extrtmiSf  when  he  came  to  a  violent  end, 
is  inadmisBible.     Grtnf  v.  Chodrieh,  7  J.  R.  95. 

999.  The  declarations  m  airemis,  of  a  per- 
son who  would,  if  living,  be  a  competent  wit- 
ness, are  inadmissible  evidence,  either  in  a 
civil  or  criminal  prosecution,  with  the  single 
exception  of  the  case  of  Aomtciefe,  when  the 
declaration  of  the  deceased,  after  receiving  the 
mortal  Mow,  is  admitted  as  to  the  fact  of  the 
murder.    mUon  v.  Boertwi,  15  J.  R.  986. 

990.  The  declarations  of  a  testator,  although 
made  m  extremis^  are  inadmissible,  to  riiow 
duress  at  the  time  of  executing  the  will. 
Jackson,  ex  dem.  Cm,  v.  Krdffen,  9  J.  R.  31. 

931.  Evidence  of  the  declarations  of  one 
who  has  given  a  deed,  with  warranty,  cannot 
be  reoeii^  to  support  a  title  deduced  from 
such  person,  though  such  declarations  be  msfle 
M  ariievlo  motiii.  Jackson,  ex  dem.  Youngs, 
Y.  Vredenberghy  1  J.  R.  159. 

*939.  But  such  declarations  may 
[  *580  ]    be  received  in  evidence,  to  show  in 
what  cbaractery  or  with  what  in- 
tent, such  person  entered,  and  held  possession 
of  the  land.    Brid. 

933.  The  declamtions  of  a  tenant,  or  party 
in  possession,  are  never  received  iu  evidence 
in  support  of  his  title.  Waring  v.  Wamn,  1 
J.  R.  340.  And  see  Siwmesani  v.  7\nnpkms,  9 
J.  R.  61. 

934.  Hie  adcnowledgments  or  confessions 
of  a  party,  as  to  title,  though  they  may  be  good 
to  support  a  tenancy,  or  to  satisfy  doubts  in 
eases  of  possession,  yet  they  are  not  to  be  re- 
ceived against  written  evidence  of  title.  Jack- 
ssn,  ex  dem.  Bwr,  v.  Shmammn,  6  J.  R.  19. 

935.  Where  several  persons,  bein^  devisees 
and  tenants  in  common  of  land,  which  is  sold 
by  two  of  the  executors  and  devisees,  under  a 
power  in  the  will,  imd,  afterwards,  one  of  the 
executors  and  devisees  purchases  from  the 
grantee,  and  takes  a  conveyance  to  himself 
absolutely,  the  title  becomes  vested  in  him 
solely;  and  his  declamttons,  that  be  held  in 
common  with  the  other  devisees,  are  not  soffi- 
cient  to  entitle  them  to  recover  a  portion  of 
tibe  land,  as  tenants  in  common  with  him. 
Jackson,  ex  dem.  King,  v.  Burtis,  14  J.  R.  991. 

936.  The  declamtions  of  a  person  in  posses* 
sion  of  land,  as  to  his  title,  are  admifisiUe  evi* 
dence  against  him,  and  all  panaoa  <rfski^g 


under  him.    Jackson,  ex  dem.  Onswdd,  v. 
Sard,  4  J.  R.  93a 

937.  Parol  declarations  and  confesrionsof 
a  person  in  poasession  of  land,  as  to  the  true 
boundary  line  between  him  and  the  land  of 
another,  are  admissible  evidence.  Jackson,  ex 
dem.  M*Donttid,  v.  M*CaU,  16  J.  R.  377. 

938.  Subsequent  declarations  by  a  paity  to 
a  sale  or  transfer  of  property,  which  go  to  take 
away  a  vested  right,  are  not  admissible  evi- 
dence. Phanix  v.  Assignees  of  Ingraham,  5 
J.  R.  419. 

939.  Where  the  plaintiff,  previous  to  the 
suit,  had  assigned  hjs  interest  in  the  debt,  or 
chose  in  acHon,  of  which  the  defendant  had 
notice,  evidence  of  confessions  afterwards 
made  by  the  plaintifl^  as  to  the  demands  of 
the  defendant  against  him,  and  which  mi|;ht 
impair  the  interest  so  assigned,  or  prejudice 
the  rights  of  the  assignee,  for  whose  benefit 
the  suit  was  brought,  are  inadnaissible.  Fnar 
V.  Ederison,  90  J.  R.  149. 

940.  A  declaration,  or  confession,  by  one  of 
the  lessors  of  the  plaintiff  in  ejectment,  is  evi- 
dence against  all  of  them.  Jackson,  ex  dem. 
JSf^lsm,  V.  APFof,  18  J.  R.  330. 

941.  In  an  action  to  recover  the  valoe  of 

Eroperty  taken  under  au  execution  against  A., 
y  a  person  claiming  to  have  purchased  the 
property  of  A.,  evid^ice  of  a  conversation  be- 
tween the  plaintiff  and  A.,  in  which  the  pre- 
vious sale  was  admitted,  is  not  competent  evi- 
dence of  die  sale.  Jindor  v.  Marshal,  14  J 
R.904. 

949.  A  writing  signed  by  the  plaintif&i  in 
which  they  admitted  the  execution  of  a  bond 
and  warrant  of  attorney  to  them,  and  stated 
the  terms  and  conditions  on  which  they  were 
given,  is  evidence,  on  the  part  of  the  defend- 
ant, of  tfeQ  existet)ce  of  the  bond  and  warranty 
without  produdng  them.  Dcat  v.  Ltd,  H  /. 
R.404. 

943k  In  an  action  by  a  creditor  against  the 
heirs  and  devisees  of  his  debtor,  some  of 
whom  were  also  executors,  who  had  petitioD- 
ed  the  snrrogate  for  a  sale  of  the  debtor's  real 
estate,  on  the  ground  of  an  alleged  deficiencj 
of  personal  assets,  the  admission 
made  by  the  executors  ^n  their  [*590] 
appKcatien  to  the  surrogate,  is  evi- 
dence against  all  the  defendants,  to  show  the 
insolvency  of  the  delVtor,  so  as  to  avoid  a  vol- 
tintary  conveyance  made  by  him,  and  to  repel 
the  plea  of  riens  per  dcseent,  or  by  dmX' 
MawiaUan  Company  v.  Osgood,  15  J.  R.  162. 

944.  In  a  feigned  issue  to  tiy  the  fact  of 
adohery,  the  confessions  of  the  wife,  connect- 
ed with  other  proe^  are  admiSBibie.  />mv. 
Hoe,  1  J.  0. 95.  [See  HL  Chah cxar,  XXXL 
F.l 

945.  But  if  made  with  a  fraudulent  desigi^ 
or  by  collusion  with  the  husband,  they  are  of 
no  effect    Rid» 

946.  If  a  party  in  a  cause,  to  substantiate  a 
credit  in  bis  own  fevor,  pfodoceiin  account 
made  out  by  the  opfiosite  party,  he  rendeis  H 
evidence  against  himself^  in  the  first  instance, 
but  he  is  still  at  Nberty  to  dlsfirave  the  chargcfl 
in  the  account.  Walden  v.  SWrhmte.  IS  J-  ^ 
409. 
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247.  The  admifisioDS  apd  declanitioiw  of  a 
person  who  is  himself  a  competent  witnem, 
imt  who  kept  out  of  the  way  to  avoid  a  nh- 
jkBnoj  are  Dot  admissible  evideoce.  fVoodnoard 
T.  Poui^,  15  J.  R.  493.    See  luiie,  pi.  125. 

248.  Ill  proaecutiooa  for  bigamy,  the  mere 
confcssioQ  of  the  party  is  not  sufficient  evi- 
deoce of  the  first  marriage,  but  there  must  be 
proof  of  a  marriage  in  ncL  The  People  v. 
HitmBhrcy,  7  J.  R.  314. 

249.  Whether  a  Writing,  delivered  as  an 
escrow,  and  oot  consummated  by  the  perform- 
ance of  the  conditions,  can  be  received  as  evi- 
dence to  show  the  declarations  and  coofessions 
of  the  party  relative  to  the  subject  matter  of 
tlie  pa  per  r  Quart.  Longing  t.  Crome  tf 
Ten  Eyck,  2  J,  K.  dOa 

250.  U  seemSf  that  the  admission  of  the  own- 
er of  property  attached,  that  it  had  been  taken 
under  an  attachment,  is  not  sufficient  evidence 
of  the  existence  of  the  attacliment,  but  the 
record  itself  ought  to  be  produced.  Jenner 
v.  JoOiffe,  6  J.  R.  9. 

251.  A  confession  of  the  defendant,  that  he 
bad  been  served  widi  a  mbwencL^  is  not  sufficient 
evidence  of  that  fact,  if  the  writ  is  capable  of 
being  produced.  Haabnmck  v.  Baket^  10  JT.  B. 

252.  In  an  action  aflainst  A.,  B-  and  C,  as 
secret  partners,  the  declarations  and  acts  of  A., 
though  evidence  to  show  that  he  considered 
himself  a  secret  partner  with  B.  and  C,  are 
lot  admissible  directly  to  implicate  or  cbarse 
B.  asa  partner.  fFhUnoi  t.  Ferris^  10  J. 
£.66. 

253.  In  an  action  of  oMum/isiK  against  A* 
tnd  B.,  aa  partners,  they  pleaded,  that  the 

I»romtse,  if  any,  was  made  by  A.  and  B.  joint- 
y  with  one  C.,  and  not  by  A.  and  B.,  &c ; 
hdd^  that  tho  declarations  of  A.  and  B.  were 
not  admissihie  evidence  in  support  of  the  plea. 
SweiUttg  y.  Turner,  10  J.  R.  2ia 

254.  An  admission  by  one  partner,  after  a 
dianlution  of  the  partnership,  of  a  bahince 
due  from  the  firm,  does  not  bind  the  firm; 
JMit  entries  made  by  one  of  the  oartnera^  dur- 
ing the  parmei^hip,  in  a  book  or  account,  are 
admissible  evidence  against  both.  Jf olden  v. 
SSieHntme,  15  J.  R.  409. 

255.  The  confessions  and  declarations  of 
a  deputy  sberi^  made  to  the  attorney  of  the 
jilaintifi^  in  answer  to  inquiries  made  relative 
to  an  execution  delivered  to  such  deputy  to  be 
executed,  and  while  the  execution  was  in  force, 
are  adroissible  evidence  to  charge  the  sherifil 
MoU  v.  Kip,  10  J.  R.  47a 

[  *591  ]    *XVI.  Hearu^  <md  general  repur 

256.  Heanav  evidenee  is  sufficient  toprove 
a  pedigree.  Jaekmm,  ex  dem.  JBom,  v.  CooUu, 
8  J.  R,  128. 

'257.  The  acknowledgment  of  a  deed  firom 
persons  describing  themselves  as  heirs,  taken 
accordmg  to  the  duvetions  of  the  act,  before 
the  mayor  of  Landan,  is  also  a  circumstance 
of  weight  in  evidence  of  pedigree.    Ibid* 

258.  In  an  action  of  cgeclment,  the  lessors 
of  the  plaintifr  resided  in  Englandf  and  claifn- 


ed  to  be  heirs  of  the  person  who  died  seised 
of  the  land  in  question ;  a  witness  here  de- 
posed, that  he  knew  the  ancestor,  and  had 
charge  of  the  land,  as  his  agent,  and  corre- 
sponded with  him,  and,  after  his  death,  with 
the  lessor,  who  sent  him  a  power  to  act  for 
him  as  heir  and  devisee,  and  that  his  in- 
formation was  also  derived  from  jpersons 
acquainted  with  the  fiunily  of  the  feasors; 
held,  that  this  was  sufficient  evidence,  prima 
/aeie,  of  pedigree  or  heirship,  to  go  to  the 
jury.     Ibid, 

259.  Though  hearsay  and  general  reputa- 
tion may  be  received  as  evidence  of  pedtgtte, 
yet  where  the  witnesses  are  not  connected 
with  the  family,  have  no  personal  knowledge 
of  the  facts  or  which  they  speak,  and  have 
not  derived  their  information  fipom  persons 
connected  or  particulariy  acquainted  with  the 
familv,  but  speak  generally  of  what  they  have 
heard  and  understood,  such  evidence  is  not 
sufficient  for  that  purpose.  Jackson,  ex  dem. 
Gtaiand,  v.  Broumer,  18  J.  R.  37. 

2G0.  Hearsay  is  admissible  evidence  of  the 
death  of  a  person.  Jackeon,  ex  dem.  Miner, 
V.  Bcnekom,  15  J.  R.  226. 

261.  In  the  case  of  a  public  officer,  as  a 
sheriff,  deputy  sheriff^  justice  of  the  peace, 
constable,  dtc,  it  is  sufficient  to  prDve,  by  repu- 
tation, that  he  acts  as  a  public  officer,  without 
producing  his  appointment  PoUer  v.  Lulker, 
3  J.  R.  431. 

General  repotation,  when  evidence  of  mar- 
riage, see  HvsEAVD  and  Wife,  I. 

XVII.  ffttness;'{u)  Who  art  etmpeteni  trd- 
netfet,  tithtr  generally  or  as  to  particular 
facts ;  (b)  Hm/f  a  witness  is  to  he  examined, 

(a)  Who  are  competeai  witnesses,  eUher  general^ 
hf  or  as  to  particular  facts, 

262.  The  secrets  of  his  client,  which  the 
attorney  is  bound  not  to  disclose,  are  com- 
munications made  to  him  as  instructions  for 
conducting  the  cause,  and  not  any  extraneous 
or  impertinent  commimications.  Biggs  y. 
Demnston,  3  J.  C.  198. 

263.  He  may  be  examined  whether  a  note 
put  into  his  hands  to  collect,  was  endorsed  or 
not.    Bdber  y.  ^rfieU,  1  C.  R.  258. 

264.  A  counsel  may  bo  a  witness  as  to  in- 
formation received  firom  the  party  in  the  char- 
acter of  a  friend,  and  not  as  counsel  Hoffman 
y.  Smith,  1  C.  R.  157. 

*265.  An   attorney  or  counsel    [  *CM  ] 
cannot  testify  as  to  conmiuhica- 
tions  made  to  hun  by  his  client,  whilst  the 
relation  of  attorney  and  client  ezista.     Yordan 
y.  Hest,  13  J.  R.  492. 

266.  But  if,  after  that  relation  has  eeased, 
the  former  client  repeat  to  the  attorney,  volun- 
tarily, and  without  any  artifice  used  by  the  at- 
torney for  that  purpose^  conmiunications  pre- 
viously made,  the  attorney  is  a  competent  wit- 
ness as  to  such  communicataona.    ibid, 

2S7.  An  attorney  or  counselyWho,  as  such,  has 
been  intrusted  with  paoers  by  a  third  persoh, 
cannot  be  called  upotiDv  the  oppoaite  party  to 
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produce  the  papers  in  eridence.    Jackaon^  ex 
dem.  Xing',  v.  nurtis,  14  J.  R.  391. 

268.  Though  an  attorney^  or  counsel,  cannot 
be  called  upon  to  produce  a  deed  or  paper  in- 
trusted to  him  by  his  client,  or  to  disclose  its 
contents ;  yet  he  may  be  called  to  prore  the 
existence  of  such  deed  or  paper,  and  that  it  is 
in  his  possession,  so  as  to  enable  the  opposite 
party,  on  his  refusing  to  produce  it  at  the  trial, 
to  give  parol  evidence  of  its  contents.  Brandt, 
ex  dem.  Van  CorUcmdtf  v.  Klein,  17  J.  R.  335. 
S.  P.  Jackson^  ex  dem.  JNTetbon,  v.  MVey,  18 
J.  R.  330. 

269.  An  attorney,  or  counsel,  mav  be  called 
to  testify  to  a  collateral  fact  within  his  knowl- 
ed^  or  to  ^  fact  wliich  he  might  know  witbont 
bemg  intrusted  with  it  by  his  client.  Johrwm 
V.  Davemtf  19  J.  R.  134. 

270.  As  where  an  attorney  or  counsel,  after 
the  commencement  of  the  suit,  without  any 
communication  from  his  client,  acquires  a 
knowledge  of  his  hand-writin|^,  he  may  be 
questioned  as  to  its  identity.    Ibid, 

271.  A  party  to  a  negotiable  note  or  Instru- 
ment, which  he  has  made  or  endorsed,  is  not 
competent  to  impeach  its  validity,  although 

'uninterested  in  the  event  of  the  suit  ffin&n 
V.  Saidler,  3  J.  C.  185.  S.  P.  Coleman  r.  fFise, 
2  J.  R.  165.  Mann  v.  Swann,  14  J.  R.  270. 
-  272.  Although  such  party  had  since  been 
'discharged  under  a  bankrupt  law,  and  released 
all  interest  in  his  estate,  frtnion  ▼.  Sa/Ldler,  3 
J.  C.  185. 

273.  A  party  to  a  negotiable  instrument  may 
show  that  it  Was  endorsed  afler  due.  Baker 
y.  .^tmM,  1  C.  R.  258. 

274.  A  party  to  a  negotiable  paper  may  be  a 
witness  to  prove  facts  subsequent  to  the  due 
execution  of  the  note,  and  which  do  not  invali- 
date it  in  its  inception,  though  they  go  to  de- 
stroy ^e  title  of  the  bolder.  IreodkuU  V. 
HoliMs,  10  J.  R.  231.  &  P.  SkOding  v.  ffar- 
ren,  15  J.  R.  270.  And  which  do  not  involve 
his  own  turpitude.  PoweU  v.  ffdUrSf  17  J.  R. 
176. 

275.  The  understanding  of  the  rule,  that  a 
party  to  a  negotiable  instrument  cannot  be  a 

-witness  to  invalidate  it,  is,  that  a  person  whose 
name  appears  on  the  face  of  the  paper,  shall 
not  be  aclmitted  to  say,  that  It  was  tainted  with 
illegality  or  fraud  when  it  passed  from  his 
bands.    Prntell  v.  Waters,  17  J.  R.  176. 

276.  Thus,  a  second  endorser  is  a  competent 
.witness  to  prove  that  the  third  endorser  had 

said,  that  he  received  and  discounted  the  note 
at  usurious  interest    Ibid, 

277.  So,  where  by  an  agreement  with  the 
maker  of  a  note  and  the  payee,  the  note  was 
to  be  deemed  void  and  returned,  if  the  maker 
did  not  take  certain  goods  of  the  payee,  who 

immediateTr  endorsed  tne  *note  to 
[  *598  ]    the  plamtifT,  as  security  for  a  debt ; 

the  endorser  viras  hdd  to  be  a  com- 
petent witness  in  an  action  against  the  maker, 
to  prove  that  the  plaintiff  heA  notice  of  the 
condition  on  whicn  the  note  was  given,  and 
that  the  maker  did  not  take  the  |^ds  of  the 
payee,  so  tha\  the  note  became  void,  J^VFad^ 
den  V.  MaxwdRy  17  J.  R.  188. 

278.  Bo,  it  may  be  pra^<^  ^  the  endorsefi 


that  after  the  note  was  made  and  endorsed,  it 
wras  delivered  to  a  third  person  to  be  presented 
to  the  bank  for  discount,  who,  instead  of  offering 
it  at  the  bank, fraudulently  put  it  into  the  hands 
of  a  broker.   WoodkuU  v.  Hotmes,  10  J.  K.  231. 

279.  An  endorsee  of  a  promissory  note  is  a 
competent  witness  to  prove  a  payment  of  it  by 
the  maker.     WhiU  v.  JQblmg-,  llj.  R,  128. 

280.  There  is  a  warranty  implied  in  the  transfer 
of  a  negotiable  instrument  that  it  Is  not  forged ; 
a  payee  of  a  note,  therefore,  is  pot  a  competent 
witness  for  the  holder,  in  an  action  against  the 
maker,  although  the  bolder  took  the  note  at  his 
own  risk,  as  to  the  solvency  of  the  maker,  the 
-payee  having  a  direct  interest  to  charge  the 
maker,  so  as  to  protect  himself  a^nst  the  im- 
plied warranty.  Herrick  v.  ffkUney,  15  J.  R. 
240.    S,  P.  Shaver  v.  JBftle,  16  J.  R.  201. 

281.  In  an  action  by  the  holder  against  the 
endorser  of  a  promissory  note,  the  maker  of 
the  note  is  a  competent  witness,  as  be  is  iodif- 
f^rent  between  the  parties,  and  whoever  msj 
succeed,  is  liable  only  to  the  losinffparty  for 
the  amount  of  the  note.  Hnbhly  v.  jEkxwn,  16 
J.R.70. 

282.  But  if  it  is  a  note  made  and  endorsed 
for  the  accommodatuM  of  the  maker,  in  which 
case  the  endorser  is  regarded  as  a  surety,  and 
would,  if  the  bolder  recovered  againut  hint,  be 
entitled  to  charge  the  maker,  not  only  with  the 
amount  of  the  note,  but  also  with  the  costs  of 
the  suit  which  he  has  been  compelled  to  pay, 
this  lialHlity  of  the  maker  for  the  costs  lenden 
him  interested  to  def^t  the  action^  and  be  is 
not,  therefore,  a  competent  witness  &r  the  en- 
dorser of  such  note.    IbidL 

289.  The  plaintiff  requested  the  defendsab 
and  R.  to  lend  him  their  names  for  5^000  dol- 
lars ;  and  it  was  apeed  that  R.  edioald  make  & 
promissory  note  for  that  sum,  nayable  to  the 
defendants,  and  to  be  endorsed  oy  them ;  sod 
the  defendants  accordinjrly  endorsed  a  blaok 
paper,  which  the  plaintiff  without  ^hr  jtmiif 
or  consent,  procured  R;  to  fSU  up  vvith  a  note 
for  4,000  dotlars ;  hdd,  that  D.  a  subseqoeot 
endorser,  and  R.  the  maker,  were  competent 
wimesses  to  prove  the  fraud  in  filling  up  the 
note.    Afyers  v.  Patmer,  18  J.  R.  167. 

284.  An  endorser  of  a  note  is  a  competent 
witness,  in  a  suit  against  the  niaker,  to  prove 
that  it  was  given  to  the  plaintiff  to  take  up  two 
other  notes  endorsed  by  him,  on  which  the 
plaintiff  received  usurious  interest  TtMly* 
Arptf,  20  J.  R.  285. 

285.  A  person  acting  under  an  appointment 
by  an  attorney,  may  (esrify  without  sbowiss 
the  letter  of  attorney.  Renaudet  v.  Crodten,  1 
G.  R«  167. 

286.  A  iudge  of  this  stste^  who  hss  taken  the 
proof  of  the  execution  of  a  deed  whilst  cm  of 
the  jurisdiction  of  this  state,  is  a  competent  wit- 
ness as  to  that  fkct ;  but  hs  is  not  bound  l^ 
answer  any  question  *which  may 
Impeach  his  conduct  as  apublic  [*594j 
officer.    Jadcson,  ex  dem.  f9ydtoffi 

V.  Humphrey,  1  J.  R.  498. 

287.  A  person  who  has  been  a  slave,  bntbi* 
obtmned  his  freedom,  is  competent  to  profe 
facts  which  took  pUtce  whilst  he  was  a  slave. 
Ottnue  V.  DessieSf  1  /•  R.  506. 
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d88.  A  lessor  of  the  phuDtiff  in  ejectment, 
cannot  be  a  witness  in  the  cause.  Jackson^  ex 
dem.  Goodrich^  v,  Ogden,  4  J.  R.  140. 

289.  A  party  in  the  same  suit  or  indictment 
cannot  be  a  witoess  for  his  co-defendant,  until 
he  has  been  first  acquitted  or  convicted  ;  and 
whether  the  defendants  plead  jointly  or  sepa- 
rately, it  makes  no  difiereuce.  The  People  v. 
BiUy  10  J.  R.  95. 

290.  An  inhabitant  of  a  town  who  paj^s 
taxes  to  support  the  poor,  is  a  competent  wit- 
ness io  a  suit  brought  by  the  overseers  of  that 
town  against  the  ovetseere  of  another  town, 
relative  to  the  settlement  of  a  pauper.  Blood- 
good  V.  Oveneera  ofJamaiea,  12  J.  R.  285.  iS. 
P.  Falls  V.  Belknap,  IJ.  R.  486. 

291.  Where  the  plaintiff  was  a  non-resi- 
dent, and  his  attorney  was  called  as  a  witness 
at  the  trial,  and  objected  to  on  the  ground,  that 
no  security  having  been  filed  for  costs,  he  was 
liable,  and  therefore  interested,  and  a  bond  was 
thereupon  immediately  executed,  and  tendered 
to  the  defendant's  counsel,  who  admitted  the 
sufiBciency  of  the  security,  but  refijsed  to  ac- 
cept it,  and  it  was  then  filed  with  the  clerk ; 
hiJldf  that  as  tlie  defendant  might  have  availed 
himself  of  the  bond,  had  a  verdict  been  given 
in  bis  favor,  or  the  plaintifif  been  nonsuit^, 
the  objection  to  the  competency  of  the  witness 
was  removed,  and  he  ought  4o  have  been  re- 
ceived.   Brandigu  v.  Hde,  13  J.  R.  125. 

29S.  Bat  if  the  defendant  had  not  admitted 
the  sufiiciency  of  the  security,  could  the  judge 
at  the  trial  have  decided  upon  it  ?  Qwjore. 
Rid.  t-  ^ 

293.  If  one  of  the  parties,  at  the  request  of 
the  other,  is  sworn  and  examined  as  a  witness, 
the  latter  cannot,  afterwards,  object  to  it.  JUS- 
kr  V.  StarkB,  13  J.  R.  517. 

294.  On  an  appeal  fiom  an  order  of  removal, 
the  Court  of  Sessions  ought  not  to  compel  an 
overseer  of  the  poor,  who  is  a  party  to  tne  ap- 
peal, to  testify  ;  but  the  Supreme  Court  will 
not  reverse  the  order  of  the  sessions  on  that 
ground,  but  will  reject  the  evidence  so  improp- 
erly received.  OtHerseenofPlaitekiU  v.  Oi^cr- 
Hers  o/MuhPaUz,  15  J.  R.  305. 

295.  A  party  to  the  record  cannot  be  a  wit- 
ness^ anleas  by  consent  of  the  real  party  in  in- 
terest.   Drear  v.  Eveiimmj  20  J.  R.  142. 

296.  As,  where  the  plaintiff  had,  previous  to 
the  suit,  assigned  all  his  interest  in  the  debt  or 
ehote  in  apHon^  he  cannot  be  a  witness  to  prove 
the  demands  of  the  defendant  against  him,  by 
wayof set-off.    Bid, 

297.  One  of  two  lessees,  ailer  a  lease  has 
expired,  is  a  competent  witness  to  prove  that 
he  had  no  beneficial  interest  in  the  lease,  but 
joined  in  the  execution  of  it,  merely  as  a  sure- 
ty for  the  payment  of  the  rent  Jonea  v.  ClaHL 
20  J.  R.  51. 

298.  A  party  in  interest  may  be  a  wimess  to 
prove  the  has  of  a  note,  or  instrument,  on 
which  the  stitt  is  brought,  in  order  to  introduce 
parol  proof  to  the  jury  of  the  contents  of  such 
note  or  instrument  Chamberiam  v.  Gorkean, 
30  /.  R«  144. 

*299.  Idiots,  lunatics,  and  mad- 
[  *M5  ]    men,  are  not  competent  witnesses. 
'     X«oing«fofi  r.  JEierjfnf,  10  J.  B.  362, 


300.  And  if  offered  as  wimesses,  proof  is  ad- 
missible to  show  their  incompetency.    Jbid, 

301.  A  witness,  while  in  a  state  of  intoxica- 
tion, ought  not  to  be  sworn,  nor  be  permitted « 
to  testify.    Hartford  v.  Palmer,  16  J.  K.  143. 

302.  And  the  Court  before  which  the  wit- 
ness is  produced,  may  decide  from  its  own 
view,  whether  the  witness  is  in  such  a  situa- 
tion that  he  ought  to  be  sworn  or  admitted  to 
testify.    Rid. 

303.  Persons  totally  deprived  of  memory  or 
understanding,  or  who  are  suffering  under  a 
temporary  privation  of  them,  when  produced 
to  be  sworn,  ought  not  to  be  admittea.    Ibid, 

304.  A  person  who  doe#not  believe  in  the  ex- 
istence or  a  God,  nor  in  a  future  suite  of  rewards 
and  punishments,  cannot  be  a  tvitness  in  a 
Court  of  justice,  under  any  circumstancea 
Jackson,  ex  dem.  TutUe,  v.  Cfridletf,  18  J.  R.  98. 

305.  Where  it  was  proved,  that  a  person  of- 
fered as  a  wimess,  had,  within  three  months 
before  the  trial,  oAen,  deliberately  and  publicly, 
declared  his  disbelief  in  the  existence  of  a  Goo, 
and  a  future  state  of  rewards  and  punishments, 
he  cannot,  on  being  called  to  be  sworn  and  ob- 
jected to,  be  admitted  to  deny  those  declara- 
tions, or  to  state  his  recantation  of  them,  and 
his  present  belief  in  a  God,  &c    Rid» 

306.  But  a  witness  ma^  be  restored  to  his 
competency,  on  giving  sausfactoiy  evidence  of 
a  change  of  mind  some  time  before  the  trial, 
so  as  to  repel  any  presumptions  arising  fit>m 
his  former  declarations  of  infidelity  existing  at 
the  time  he  is  called  to  be  sworn.    Rid, 

307.  Where  a  witness  is  objected  to  as  in- 
competent on  the  sroimds  of  his  having  been 
convicted  of  a  felony,  octroi  evidence  of  the 
conviction  is  tnadmissiole  in  support  of  the 
objection.    HiUs  v.  Colvin,  14  J.  R.  182. 

306.  Whether  a  copy  of  the  sentence  given 
by  the  clerk  of  the  Court  to  the  sheriff,  and  by 
him  delivered  to  the  keeper  of  the  prison, 
would  be  sufficient  evidence  of  the  conviction  ? 
Qtuere.    Jhid. 

(b)  Hots  a  vntnesa  is  to  he  examined. 

309.  A  party  producing  a  witness  may  show 
him  papers  referred  to  in  his  deporition,  to  en- 
able nim  to  correct  anv  mistake  which  he  may 
have  made,  t^dnbaxk  v.  Columbian  Insurance 
ConuMom,  2  C.  R.  129. 

310.  So,  papers  alluded  to  b^  a  wimess,  or 
copies  of  those  papers,  the  originals  being  out 
of  the  party's  power,  may  be  exhibited  to  him 
in  order  to  refresh  his  memory.    Ibid. 

311.  When  a  party  cross-examines  a  wit- 
ness, he  thereby  makes  him  his  own,  and  can- 
not introduce  through  him  any  proof  which 
would  not  have  beeq  legal,  had  he  originally 
produced  him ;  as,  parol  proof  of  a  writing, 
without  having  given  notice  to  produce  it. 
Jackson,  ex  dem.  Van  Slyck,  v.  Son,  2  C.  R«  178. 

312.  A  witness  on  liis  votr  dure,  or  cross- 
examination,  is  not  bound  to  answer  any  ques- 
tion which  mav  subject  him  to  puuisliment,  or 
render  him  inumous  or  disgraced.  The  Peo- 
pU  V.  HerrickjlS  J.  R.  82. 

313.  A  witness  is  not  bound  to  answer 
whether  he  had  been  convicted  *of 

petit  laraeDy,  but  the  party  who  at-    [  *596  ] 
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tempts  to  exclude  faim  most  produce  the  reeord 
of  his  conviction,    ihid. 

314.  Improper  testimony  ought  not  to  he 
Buffered  to  go  to  a  jury ;  end  it  is  not  sufficient, 
afterwards,  to  direct  the  jury  not  to  regard  it 
PenfiM  V.  Carpender,  13  J.  R.  350.  S.  P. 
JbvtM  Y.  Cook,  15  J.  R.  239. 
^  315.  A  witness,  with  the  consent  of  the  par- 
ties, may  be  re-examined  by  the  jury,  after  they 
have  retired.    Brown  v.  CoweU,  12  J.  R.  384 

316.  Tbong^h  u^anis  may  be  ex&mined  as 
to  tlieir  rdigious  knowledge  or  belief,  it  is 
merely  to  test  their  capacity  to  give  evidence, 
or  their  understanding  of  the  nature  and  obli- 
gation of  an  oath,  ftidbon,  ex  dem.  l\iMkj  v. 
GruOey,  18  J.  R.  98. 

317.  But  hn  adidt  of  sound  mind,  when  call- 
ed upon,  is  not  to  be  questioned  as  to  his  re- 
ligious creed.    IbitL 

318.  Uuderiheicufgmeraltnterrogatory  an- 
nexed to  a  commission  to  take  the  examination 
of  witnesses  abroad,  the  witness,  in  his  answer, 
may  state  facts  not  drown  forth  by  the  previous 
particular  interrogntories.  Percwal  v*  Hickey. 
18  J.  R.  257. 

319.  R  $eem9,  that  a  clerk  who  ba^  sent  goods, 
and  made  entries  in  the  plaintiflns  books,  may 
be  allowed  to  refresh  hie  memory,  as  to  the 
quantity  and  quality  of  the  goods,  &C.,  from 
an  extraet  made  by  him  from  the  original 
entries.    RoherUon  v.  Lyndij  18  J.  R.  451. 

320.  Where  the  teller  or  clerk  of  a  bank  is 
called  as  a  witness  for  the  party,  to  prove  the 
correcmess  of  his  entry,  he  may  be  asked,  on 
his  cross-examination,  whether  he  was  nbt  in 
the  habit  of  making  mistakes  as  telkr;  for  the 
jury  are  to  decide  on  the  relative  accuracy  and 
credibility  of  the  ^messes.  Mtchamcs^  Bank 
V.  SmUh,  19  J.  R.  115. 


XVIIX.  When  a  toUneta  it  ineompeUfd  on  ^ 
ground  of  interest ;  (a)  ffhen  a  witne$8^a  in- 
terest  wiU  be  tvfficietd  to  exdude  hii  UsHmo* 
nv;  (b)  fFhen  the  mtneas  will  not  he  ex- 
dudea;  (c)  •Agents ;  (d)  Rdeaae  of  a  wii- 
nes8*9  liwnliiy. 

(a)  When  a  wUneu^a  interest  wiU  he  nifficient  to 
exdude  hie  teetimony. 

32L  Where  a  witness  has  a  durect  interest, 
however  small,  in  the  event  of  a  cause,  he 
cannot  be  admitted  to  testify  in  any  respect 
in  &vorof  such  interest  BuUer  v.  ^orrsit, 
11  J.  R.  57.  See  Ma-qwmd  ▼.  Wthh,  16  J. 
R.89. 

328.  If  a  person  has  given  a  botid  of  in- 
demnity to  the  plaintifT  against  the  costs  of 
the  suit,  he  is  aa  incompetent  vnmess  for  the 
pkuntifi^  as  to  anv  point  arising  on  the  trial 
of  the  cause ;  such  as  the  senrioe  of  a  notice 
on  the  defendant  to  produce  certain  papers  at 
thetriah    Ihid. 

823.  In  ejectment,  a  witneas  will  not  be 
admitted  to  shovir,  that  he  himself^  and  not  the 
defendant,  was  tenant  in  possession.  Brant^ 
ex  dem.  Fan  Cortiandt^  v.  Dyekman,  IJ.  C. 
275. 

324  A  witness  holdii^  an  order  fiom  a 
party,  or  his  agent,  to  pay  him  a  certain  sum 
m  an  aetka  in  which  the  dnwer  ia   '      ' 
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I  is  interested  in  the  event  of  the  cause,  although 
the  agent  has  uot  accepted  *the  or- 
der, and  the  plaintiff  is  at  all  events    [  *597  ] 
responsiUe  to  the  wimess  for  the 
amount    Peyton  v.  HaUety  1  C.  R.  364. 

325.  In  an  action  brought  by  a  father  for 
the  seduction  of  his  daughter,  the  daughter 
cannot  be  a  witness  to  prove  a  previous  prom- 
ise of  marriage,  in  aggravation  of  the  dam- 
ages ;  for  she  has  her  own  rurht  of  action  for 
the  breach  of  the  promise.  Foster  v.  Scqfidd^ 
1J«  R.  297. 

326.  The  dedarationB  of  a  person  in  pos- 
session cannot  be  given  in  evidence  to  support 
his  own  possession  or  title.  Waring  v.  ITarrtn, 
1  J.  R.  340. 

327.  Whether  a  person  who  considers  bim- 
self  under  an  honorary  obligation  to  iiidenmi- 
fy  the  losing  party,  is  a  competent  witness? 
Qwat.  C^eman  v.  Wise,  2  J.  R.  165.  See 
Gilpin  v.  Vincent,  9  J.  R.  219. 

^28.  An  inhabitant  of  a  phice  is  incompe- 
tent to  prove  a  common  right  of  fusbery  in  aH 
the  inhabitants  of  that  pJaoe.  Jaoobsen  v. 
Fountain,  2  J.  R.  170. 

329.  But  such  an  inhalntant  is  e.  compe- 
tent witness  for  the  party  denyii^  the  right. 
Rid, 

330.  A  release  by  such  inhabitant  either  to 
the  opposite  piui^  in  the  suit^  or  to  another 
person,  of  his  right  to  the  ^sbeiy,  is  inopera' 
tive,  and  will  not  restore  his  compelenqr. 
Ibid. 

331.  A.  gave  a  deed  with  wamuity  to  R, 
and  afterwards,  by  another  deed  with  war- 
ranty, eonveyed  land  adjoininj^  lo  C. ;  in  as 
action,  in  which  the  question  was,  whether 
the  bounds  of  the  land  granted  to  B.  did  not 
extend  so  as  to  include  the  premises  gFanled 
to  C,  A.  is  not  a  competent  witness  as  to  tbe 
boundaries,  for  he  is  interested  to  support  C.^ 
title.  Jackson,  ex  dem.  Caldwdl^  v«  BiaUe»- 
iadk,2J.R.3d4. 

332.  The  vendor  of  a  chattel  is  not  a  com- 
petent witness  in  an  action  against  the  vendee 
fer  taking  it  away,  ibr  he  is  bound  to  wanaot 
the  title,    ^eennonce  v.  Femosf^  6  J.  R.  5. 

383k  If  a  penon  whoae  la»c»  are  bound  by 
a  judgment,  execute  a  deed  with  wananty  of 
the  same  lands,  and  they  are  afterwards  sold 
under  a  jiyo-  on  that  judgment,  in  an  actioo 
between  the  vendee  and  the  purchaser  at  the 
sheriff's  sale,  he  is  an  incompetent  witness  to 
invalidate  the  judgment  .  Swift  v.  Dean,  6 
J.  R.  523. 

334.  The  witness's  interest,  in  order  to  ex- 
clude him,  must  not  have  ariaen  afl^  the  fact 
to  which  be  is  called  to  testify  happened,  asd 
by  his  own  act,  without  the  intefftreoce  or 
consent  of  the  party  by  whom  he  is  called- 
Jackson,  ex  dem.  WooahuUf  v.  Rmmsey,  3  !• 
C.234. 

335.  Where  a  witness  is  interested  in  say 
part  of  the  demand  of  the  plaintifl^  be  cannot 
be  admitted  to  testify  as  to  another  past  Gsgt 
T.  £lteiM0i,  4  J.  R.  293. 

336.  If  a  wimess  declare  hunarif  mtereslBl 
on  the  side  of  the  parQr  who  cslk  him,  andbii 
interest  is  so  ckcumstanced  tbst  he  cannot  be 
released,  he  ought  not  to  be  awoni,  tliougfa  m 


597 


EVIDENCE. 


itrietneM  he  i§  not  loterested.    Thi8Ue$  of 
Lansin^lmrg r.  fmard,SJ.  R.  428. 

337.  Where  a  witnen,  in  any  stage  of  a 
cause,  in  law  or  equity,  discovers  himself  to 
be  interested,  his  teettmony  may  be  rejected. 
Swijt  V.  Dean,  6  J.  R.  533.  [And  see  ante, 
X\Ii.  (a)   as   to  who  are  competent  wit- 

*338.  Where  a  defendant  in  eject- 
[*598]  ment  sets  up  as  a  defence  that  he 
was  not  in  possession  when  the 
declantion  was  served,  his  lessee  is  not  a  com- 
iietent  witness  to  the  &ot,  as  he  has  an  interest 
tMth  in  the  question  and  in  the  event  Jack' 
«on,  ex  dem.  Van  Den  Bergh,  v.  Truadellj  12 
J.  R.  24a 

339.  A  person  who  has  become  a  bankrupt 
and  been  discharged  in  Greed  Britain^  and 
ai^inst  whose  property  an  attachment  had 
issued  here,  under  the  act  giving  relief  against 
absent  and  absconding  debtors,  cannot  be  a 
witness  in  &vor  of  his  trustees  under  the  act, 
although  he  has  released  his  interest  in  the 
Burplus  of  bis  estate  to  his  assignees  in  G.  B. 
and  to  his  trustees  here.  Graves  v.  Delajdainej 
14J.R.146. 

340.  Where  the  fact  to  be  proved  by  a  wit- 
ness is  favorable  to  the  party  who  calls  him, 
and  the  witness  vnll  derive  a  certain  advantage 
from  establishing  the  fact  in  the  way  proposed, 
hecanoot  be  heard,  whether  the  benefit  be 
great  or  small.  Per  Spencer^  J.  Marquand  v. 
fyebb,  16  J.  R.  89. 

341.  In  an  acdon  for  the  repairs  of  a  vessel, 
against  one  part  owner,  who  neglects  to  plead 
tite  noo-jolnder  of  the  other  part  owners  in 
abatement,  another  part  owner  is  not  an  ad- 
miaBible  witness  for  the  plaintiff  to  prove  the 
ownership  of  the  defendant ;  for  although  he 
Would  be  liable  as  an  owner  to  the  plaintiff,  in 
case  he  failed,  or,  if  he  succeeded,  would  be 
answerable  to  the  defendant  for  contribution, 
and  so  far  stood  indifferent  between  the  parties, 
y«t  he  had  an  interest  by  charging  the  aefend- 
ant,  (a  verdict  against  whom  would  be  evidence 
^hisjoint  ownership,)  to  increase  the  num- 
ber of  part  owners,  and  thereby  diminish  the 
amount  of  contribution  or  loss  which  he  would 
otherwise  be  obliged  to  sustam.  JRfid.  See 
HMy  V.  Brount,  16  J.  R.  70. 

(b)  JfhmihefinhiessynUnotbeexditded, 

312.  A  remote  or  contingent  interest  goes 
^ly  to  the  credit  of  the  witness,  not  to  his 
competency.    SUwartv.  lSpjSJ.R.25e. 

343.  An  interest  in  the  question  alone,  will 
not  disqualify  the  witness,  but  the  objection 
fo«8  to  his  credit  only.  Van  Miys  v.  Ter- 
fw,  3  J.  C.  82.  &  P.  Stewart  v.  JKw,  5 
J.  11256.  ^ 

344.  If  a  witness  will  not  eain  or  lose  by 
we  event  of  the  cause,  or  if  me  verdict  can- 
Dot  be  given  in  evidence  against  him  in  anoth- 
er suit,  the  objection  goes  to  his  credit  only, 
and  not  to  his  competency.  VanJ^ys  v.  Ter- 
'««ie,3  J.  C.  82.  &  P.  Per  Spencer,  J.  Case  v. 
i2«f«,14J.iL79.  81. 

«  ^"^  ^  ^^®  witness  have  not  a  legal  and 
°J^  imereot  in  the  event  of  the  cause,  the  ob- 


jeetioo  goes  to  his  credit,  and  not  to  his  com- 
petency, i^ockham  v.  Jones,  10  J.  R.  21.  Su 
Gilpin  V.  Vincent,  9  J.  R.  219. 

2»46.  Where  the  liability  of  the  witness  over 
is  doubtful,  he  is  competent  Stewart  v.  Kip, 
5  J.  R.  256. 

347.  Although  the  ^vitnees,  on  his  votr  dire, 
said,  that  if  the  plaintiff  should  fail,  he  thought 
he  should,  as  a  member  of  the  society,  if  ask- 
ed, give  something  towards  compensating  the 
plaintiff,  as  he  usually  did  in  such  cases,  but 
he  was  no  way  bouna  to  do  so,  and 
should  be  ^governed  only  by  his  [  *509  ] 
general  practice  and  principle. 
GUmn  V.  Vincent,  9  J.  R.  219. 

^8.  An  ideal  or  honorary  obligation  does 
not  incapacitate  a  vritness.    Ibid, 

349.  A  person  interested  in  the  event  is 
competent,  when  called  on  to  give  evidence 
contrary  to  his  interest  Jackson,  ex  dem. 
Youngs,  V.  Vredenbergh,  1  J.  R.  159. 

d5£  If  a  wimess  stands  in  that  situadon, 
that  which  way  soever  the  suit  may  terminate, 
he  will  be  equally  liable,  and  to  the  same 
extent,  to  the  losing  party,  he  is  admissible. 
Marqwmd  v.  Webb,  16  J.  R.  89. 

351.  D.  and  M.,  being  indebted  to  C,  he 
attached  money  in  the  hands  of  B.,  in  JSteur- 
CMeans,  belonging  to  M. :  in  an  action  brought 
by  C.  affainst  B.,  for  the  money  so  attached^ 
and  held  by  him  to  answer  to  C,  it  was  held, 
that  D.  was  a  competent  wimess  for  the  plain- 
tiff; for  though  the  recovery  of  the  plaintiff 
would  so  &r  go  in  discharge  of  the  debt  due 
by  the  witness,  yet  he  would  be  liable  over  for 
the  same  amount  to  M.,  so  that  his  interest  was 
balanced  between  the  parties.  APLeod  v. 
Johnston,  4  J.  R.  126. 

352.  But  whether  M.  isa  competent  witness 
for  the  plaintiff.'    Qware,    Ibid, 

353.  A  master  of  a  vessel,  who  had  drawn 
a  bill  on  his  owners  for  the  necessary  expepdi- 
tures  of  the  vessel,  is  a  competent  wimess  in 
an  actl'on  by  the  payee  against  the  drawee ; 
for  he  is  alike  liable  to  both  parties.  Millward 
y.HaUtU,2C.B.77. 

354.  In  an  action  against  a  nuuter  of  a  ves- 
sel, for  negligently  running  foul  of  and  injur- 
ing the  vessel  of  the  plaintiff,  the  owner  of  the 
vessel  under  the  command  of  the  defendant 
is  a  competent  witness  for, him.  Case  v.  Reeve. 
14  J.  R.  79. 

355.  In  an  action  against  a  sheriff  on  a  bond 
given  for  the  liberties,  a  deputy  who  took  tlie 
bond  is  a  competent  witness  for  the  defendant 
StewaH  v.  ISp,  5  J.  R.  256. 

356.  An  endorser  of  a  promissory  note,  in  a 
suit  against  the  maker,  is  a  competent  wit- 
ness to  prove  that  it  was  given  to  the  plaintiff 
to  take  up  two  other  notes,  endorsed  by  the 
wimess  to  the  plaintiff,  and  on  which  two 
notes  the  plaintiff  had  received  more  than  the 
legal  rate  of  interest  TSdhUt  v.  Davis,  20 
J.  R.  285. 

357.  The  owner  of  a  vessel  who  has  over- 
paid money  shipped  in  the  vessel,  to  the  ship- 
per, and  been  reimbursed  the  amount  by  the 
master,  is  a  competent  witnesss  in  an  action 
brought  by  the  master  against  the  shipper  ibr 
the  same  money,  though,  in  the  first  instancy 
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tbe  owner  is  liable  for  the  defiuilt  of  the  met- 
ier.   CarUs  V.  BiUingt,  1  J.  C.  27a 

358.  In  actions  for  torts  aninst  several  de- 
fendants, who  join  in  pleading  the  general 
issue,  if  there  is  no  evulence  against  one  of 
the  defendants,  the  judge  ought  to  discharge 
him  at  the  trial,  that  his  ccMlefendant  may 
have  the  benefit  of  his  testimony.  Van  Dm- 
senv.  Vanshfck,15J,K,Qa3. 

359.  Where  two  persons  are  jointly  con- 
cerned in  a  contract  of  sale,  and  by  a  parol 
agreement  on  good  consideration  their  interest 
is  severed,  one  of  them,  after  the  severance, 
is  a  competent  witness  for  the  other,  in  rela- 
tion to  matter  growing  out  of  such 

{  *600  ]    contract,  he  *baving  parted  with 
all  his  interest  in  the   contract 
SmUh  V.  Men,  18  J.  R.  245. 

360.  In  trespass  against  several  iomt  defend- 
ants, if  there  be  no  evidence  proanced  against 
some  of  them  to  implicate  them  in  the  tres- 
pass, they  may  be  struck  off  the  record,  and 
admitted  as  witnesses  for  the  other  defendants. 
Brovm  v.  Uawardy  14  J.  R.  1 19. 

361.  But  where  there  is  any  evidence 
against  them,  this  cannot  be  done.    IhiiL 

362.  In  trespass  ^luzrec^aufumyregtie,  against 
diree  joint  trespassers,  two  are  taken  and  the 
other  returned  not  found :  the  one  who  had 
not  been  arrested  is  a  competent  witness  for  the 
odier  two.    Stockham  v.  Jonu,  10  J.  R.  21. 

363.  In  an  action  against  an  ofiicer  for  the 
escape  of  a  defendant  in  execution,  the  latter 
is  a  competent  wlmess  for  the  officer ;  for  his 
interest,  if  any,  is  against  the  party  calling 
him.     fVaiera  v.  BwmH,  14  J.  R.  362. 

364.  Where  one  effects  an  insurance  on  ac- 
count of  a  third  person,  as  his  agent,  but  with- 
out any  authority  from  him,  such  third  per- 
son, in  an  action  against  the  insurer  for  a  re- 
turn of  premium,  on  being  released  by  the 
plaintiff  from  all  claim  for  the  premium,  is  a 
competent  wimess.  StembcKk  v.  Rhindander, 
3  J.  C.  269. 

365.  In  an  action  qui  tarn,  to  recover  the 
excess  of  interest  above  the  legal  rate,  the  bor- 
rower, having  returned  the  loan,  and  the 
agreement  bemg  cancelled,  is  competent  to 
show  the  usury.  PdHnged  v.  Brown,  1  C.  R. 
168. 

366.  That  a  person  is  liable  to  be  rated  for 
the  support  of  the  poor  of  a  town,  does  not 
render  him  an  incompetent  witness  in  a  cause 
In  which  the  town  is  interested  as  to  the  main- 
tenance of  a  pauper.  Falls  v.  Bdknap,  1  J.  R. 
486.    &  P.  12  J.  R.  285. 

367.  One  seaman  is  a  competent  wimess 
for  another  seaman,  in  an  action  for  wages 
earned  on  board  the  same  vessel,  tliough  he 
may  liave  a  common  interest  with  the  plain- 
tiff as  to  the  point  in  controversy;  the  ob- 
jection goes  to  his  credit  only.  Hiyi  v.  Wildr 
^,  3  J.  R.  5ia 

3(S8.  A  fimt  ewtrt,  who  had  executed  a 
deed  with  her  husband,  is  a  competent  wit- 
nest  to  prove  that  the  deed  had  been  ante- 
dated ;  for  if  antedated,  an  acknowledgment 
made  by  her  at  any  time  would  bar  her  right 
to  dower ;  and  if  not  acknowledged,  her 
'^^'ning  was  no  bar,  so  that  neither  way  was 
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■he  iBteireated^  MkmM^  ex  dem.  GnnsoUL  v. 
Boiti,  4  J.  IL  230. 

369.  On  an  indictroent  for  forgiof  a  check 
in  the  name  of  B.  on  the  hank,  which  check 
was  passed  to  C,  and  sent  by  him  to  i).,  to 
receive  the  money,  but  before  it  came  into  the 
hands  of  C.  the  foigery  was  discovcwed,  and 
the  money  regained  by  the  bank ;  B.,  on  be- 
ing released  by  the  bank,  is  a  competent  wit- 
ness ;  for  he  is  not  anawerable  to  C,  the 
bank  having  acted  without  his  directions; 
and  C.*s  remedy  being  agniosi  the  bank,  if 
thay  had  unduly  taken  the  money  out  of  his 
possession.   3^  Peo/rte  v.  Abtvett,  4  J.  B.  296l 

370.  Or,  if  the  check  shoukl  be  good,  B.  is 
not  an  Interested  wimess,  because  no  consid- 
eration had  passed  between  him  and  C,  urbo 
must  be  considered  as  an  original  party  to  the 
Instrument.    Ibid, 

371.  In  crimipal  eases  in  general,  the  rale 
is,  that  the  wimess  is  to  be  received,  if  the 
verdict  in  the  cause  in  which  he  is 
produced  cannot  *be  given  in  evt-    [  *601  ] 
dence,  in  an  action  in  whieh  he  is 

a  party ;  the  interest  which  the  wimess  may 
have  in  question  is  not  the  test ;  and  it  seems 
fit  and  proper  that  the  same  rule  should  be 
applied  to  toe  case  of  forgery.  Per  KaiL  Ch. 
i.    lind. 

372.  A  person  havine  a  right  of  dower  in 
the  premises  in  dispute  is  a  competent  witnesB. 
Jackson,  ex.  dem.  Voan  Dusea,  v.  Van  Dmes,  3 
J.  R.  144. 

373.  A  grantor  in  a  deed,  which  is  impeached 
as  fraudufent,  on  being  released  by  the  gnntee 
from  all  claims  and  demands  whatsoever,  on 
account  of  the  covenants,  d&c,  is  a  competeot 
witness  to  prove,  as  well  as  disprove  the  inud : 
the  objection  goes  to  his  credit,  not  to  hiscom- 
petencv.  Jackson,  ex  dem.  Mopes,  v.  Frosi,  6 
J.  R.  l"35. 

374.  But  a  grantor,  who  has  executed  a  deed 
set  up  by  the  defendant  in  ejectment,  is  sot  a 
competent  wimess  to  prove  it  fraudulent,  espe- 
cially afler  the  lapse  of  526  years,  when,  by  a\'oid- 
ing  the  deed,  the  recovery  would  enure  to  the 
common  benefit  of  the  plaintiff  and  himseiC 
Jackson,  ex  dem.  Hwurerford,  v.  Eaton,  20  J. 
R.  478. 

375.  In  trespass  for  taking  and  impounding 
the  beasts  of  the  plaintiff,  the  defendant  proved 
that  he  acted  as  the  agent  and  servant  of  Gp 
on  whose  land  the  bei»ts  were  found,  and  of- 
fered G.  as  a  wimess,  afler  executing  a  release 
to  bim,  to  prove  that  tliey  were  taken  damage 
feasant ;  hdd,  that  G.  was  a  competent  witoeaB. 
Hasbrouek  v.  Loum,  8  J.  R.  377. 

37a  In  trespass,  the  fatlier  of  the  defend- 
ant, [an  infant,]  and  by  whose  order  the  trw- 
pasB  was  committed,  is  a  competent  witness  m 
the  defendant.  MUrman  v.  TVrefl,  8  J.  a* 
418. 

377.  In  a  penal  action  apiinst  a  member «« 
religious  society  or  sect,  called  Skakets,  a  inesj- 
ber  of  that  society  is  a  comjietent  wiuiess,  al- 
though the  nieinbers  hohl  all  things  in  cm- 
mon,  and  have  a  partnership  interest  in  all 
their  concerns,  as  a  reKgious  sect  W^  *'• 
Lam,  8  J.  R.  462. 

378.  Ill  an  action  gmlcMito  recover  a  p«' 
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alty  given  by  the  act  concerning  slaves,  a  raem- 
ber  of  the  JVew-  York  society  for  the  manumis- 
sion of  slaves,  &c.,  is  a  competent  witness,  he 
being  under  no  legal  obligation  to  contribute  to 
the  expenses  of  the  suit,  and  bavins  no  inter 
est  in  the  event  of  it.  Gilpin  v.  VinceTiL  9  J. 
R.  219. 

379.  Where  A.  and  B.  sign  a  joint  note, 
which  is  delii^ered  to  C.  for  g^Mls  sold  by  him 
to  A.,  and  A.  brings  an  action  against  C.fbr  an 
alleged  deficiency  in  the  goods,  B.  is  a  com- 
petent witness  to  prove  that  he  signed  the  note 
as  security  only,  not  as  partner,  he  having  no 
interest  in  the  event  of  the  suit,  the  note  not 
being  in  question.  Hojtkina  v.  Smith,  11  J.  R. 
161. 

380.  In  an  action  by  a  sherifi^  who  has  lev- 
ied on  the  goods  of  a  tenant,  without  notice  of 
any  rent  being  in  arrear,  against  the  landlord 
who  bad  distrained  the  same  goods  after  the 
levy,  tlie  tenant  is  a  competent  witness,  ^ex- 
mder  V.  Mahon,  11  J.  R.  185. 

361.  Although  the  manumission  of  a  slave 
by  an  infiint,  with  the  consent  of  his  guardian, 
is  voidable,  yet  such  manumission  renders  the 
dave,  in  the  mean  time,  a  competent  witness 
lor  his  former  master;  the  infant's  power  of 
revoking  the  gift  on  coming  of  age  being  an 
objection  to  his  credit  only.  Bogera^a  Extcur 
ter#  V.  Berry,  10  J.  R.  132. 

*382.  A.,  who  had  been  discharg- 
[*602]  ed  under  the  bankrupt  law,  and 
whose  estate  would  not,  probably, 
pay  more  than  25  per  cent.,  was  held  to  be  a 
competent  witness  in  a  suit  brought  by  the  as- 
R^ees  of  B.,  a  bankrupt,  against  whom  A. 
bad  proved  a  debt  under  the  commission. 
Phiznii  V.  Tht  ^^saigmes  of  Ingraham,  5  J.  R. 

383.  The  landlord  of  the  defendant  in  eject- 
ment, who  himself  holds  under  a  devisee,  is 
pot  disqualified  by  that  relationship  from  be- 
io?  a  witness  in  a  controversy  in  which  a 
Btnui^r  to  the  relationship  is  a  party,  and  calls 
for  his  testimony  to  invalidate  the  will,  and 
tberebv  defeat  his  own  title,  and  the  title  which 
be  had  created  to  the  defendant.  JcLckson,  ex 
<lcm.  ffoodhdl,  V.  Humseif,  3  J.  C.  234. 

(c)  Agents, 

364.  Every  agent  is  a  competent  witness,  ex 
nteessUate.  Mackay  v.  IVdnelander,  1  J.  C. 
408.  S.P.Jones  v.  Hake,  2  J.  C.  60.  S,  P. 
•«Wo«  v.  &6or,  3  J.  C.  39.  5.  P.  Stewart  v. 
%  5  J.  R.  256.  Cmiea  v.  BiUinga,  1  J.  C.  270. 

385.  An  agent  who  had  received  several 
sums  of  money  on  account  of  trespasses  al- 
leged to  have  bieen  committed  on  the  lands  of 
bn  principal,  and  which  he  promised  to  refund, 
in  case  his  principal  should  not  recover  in  an 
anion  against  a  particular  trespasser,  is  a  com- 
petent witness  in  that  action.  Renaudet  v. 
Crocken,  1 C.  R.  167. 

386.  An  agent  or  servant,  in  whose  favor 
*  wrinen  order  to  receive  goods  is  given,  and 
^ho  endorses  a  receipt  on  the  order,  may  be 
aoniitted  as  a  witness,  from  necessity,  in  a  suit 
^wive  to  the  goods.    Burlingkam  v.  Ihfer,  2 
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387.  An  agent  or  broker,  authorized  to 
purchase  goods  on  certain  terms,  is  a  compe- 
tent witness  in  a  suit  between  the  vendor  and 
the  vendee ;  for,  if  he  had  exceeded  his  au- 
thority, he  would,  at  all  events,  be  liable  to  the 
losing  party,  and  if  he  had  not,  he  would  be 
liable  to  neither.  BddUy  fy  Bogert  v.  Ogden,  3 
J.  R.  399. 

(d)  Rdeaat  of  a  untness*3  UabUHy. 

388.  A  release  to  a  witness,  afler  his  depo- 
sition has  been  taken,  is  too  late,  and  the  dep- 
osition cannot  be  admitted  in  evidence.  He}/L 
V.  Buding,  1  C.  R.  14. 

389.  So,  a  release  given  after  the  examina- 
tion of  an  interested  wimess,  is  too  late  to 
render  his  testimony  qpmpetent;  and  where 
an  objection  is  made  to  the  sufficiency  of  the 
release,  at  the  trial,  and  persisted  in,  the  judge 

I  ouffht  not  to  direct  the  examination  to  proce^, 
and  that  the  testimony  of  the  witness  would  be 
relied  on,  if  the  party  should  afterwards  give  a 
sufficient  release.  Doty  v.  WHaon,  14  J.  R.  378. 

390.  But  where  a  release  has  been  objected 
to  on  account  of  some  informality,  and  whilst 
another  release  is  preparing,  the  judge  suffers 
the  examination  to  proceed,  without  any  ob- 
jection being  made  by  the  opposite  party,  it  is 
a  proper  course.     Rid. 

391.  If  the  witness  have  a  present  beneficial 
interest  in  the  subject  matter  of  a  suit,  although 
the  reducing  it  into  possession  be 

future   and  ^contingent,  he  may    [  *608  ] 
extinguish  it  bv  a  release.  Woods  v. 
WUliama,  9  J.  R.  12a 

392.  So,  in  an  action  by  the  admmisrrator 
of  the  witness's  wife,  a  release,  by  the  witness 
to  the  plaintiff,  of  all  right  to  any  sum  or  sums 
of  money  which  might  be  recovered  in  the 
cause,  renders  him  competent    Ibid, 

393.  A  release  to  a  witness  by  one  joint 
plaintiff,  is  sufficient  to  restore  his  comi)etency. 
Bxdkley  v.  Dayton,  14  J.  R.  387. 

394.  A  release  by  a  plaintiff  to  a  witness,  of 
all  demands  against  the  witness,  excepting  such 
for  which  the  witness  is  liable,  in  conjunctioa 
with  the  defendants  in  the  suit,  renders  him  a  , 
competent  witness  for  the  plaintiff,  as  he  is 
thereby  discharged  from  all  individual  liabilitv, 
and  is  not  interested  to  support  the  plaintin 'a 
recovery  against  the  defendants,  admitting  that 
the  witness,  and  not  the  defendants,  was  the 
person  chargeable ;  and  if  the  witness  was  lia- 
ble, as  a  partner,  jointly  with  the  defendants, 
the  exception  in  the  release 'does  not  afifect  his 
competency ;  for,  in  that  case,  if  the  phiiittiflT 
recovered,the  witness  would  be  bound  to  con- 
tribute his  proportion  of  the  amount,  and  so 
his  interest  is  in  favor  of  the  defendants,  and 
against  the  party 'calling  him.    Rid. 

395.  A  grantor,  who  lias  given  a  deed  with 
full  covenants,  is  a  competent  wimess  for  a 
defendant  deriving  title  under  •him,  though  not 
as  his  immediate  grantee,  on  being  released  by 
the  defendant ;  for  th»  release  prevents  the  de- 
fendant from  resorting  to  him,  or  his  imme- 
diate grantee,  in  case  a  verdict  shoukl  be  found 
for  the  plaintiff.  Jaekson,  ex  cfera.  Bond^  r. 
R<iot,  18  J.  B.  eO. 
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XIX.    Credibility  of  toiinesses,  and  how  im- 
peached, 

396.  Testimony  to  impeach  the  credit  of  a 
witness,  by  showing  tiiat  she  was  or  had  been 
a  common  prostitute,  is  inadmissible.  Jack- 
son, ex  dem.  Boydy  v.  Lemsj  13  J.  R.  504. 

307.  The  evidence  stated  in  a  case,  made  on 
a  former  trial,  cannot  be  admitted  to  impeach 
the;  testimony  of  the  same  witness,  given  on  a 
second  trial  of  the  same  cause.  A'eUson  v. 
Columbian  Insurance  Company,  1  J.  R.  301. 

398.  The  letters  of  a  witneps,  or  an  endorse- 
ment made  by  him  on  a  note,  may  be  pro- 
duced to  contradict  his  testimony.  Baker  v. 
Arnold,  3  C.  R.  279. 

399.  But  which  is  to  be  credited,  the  witness 
on  his  oath,  or  the  testimony  adduced  against 
him,  is  for  the  jury  to  determine.    Ibid. 

Affidavits ;  depositions  de  bene  esse ;  exam- 
ination of  witnesses  on  a  commission.  See 
Practice. 

« 

[  •604  ]     *XX.  Evidence  in  particular  cases, 
and  under  particular  issues. 

Evidence  in  an  action  for  malicious  prose- 
cution, see  tit.  Action  on  the  Case. 

in  an  action  on  a  promise  of  mar- 
riage, see  tit.  Assumpsit,  III. 

of  a  consideration,  see  Agree- 
ment, II.    Bargain  and  Sale. 

under    the    money    counts,   see 

Bills  of  Exchange  and  Promissory  Notes, 
lU. 

of  a  partnership,  see  Partner- 
ship. 

—  of  insanity,  see  Lunatics  and 

—  in  chancery,  see  tit.  Chancery, 

—  in  assumpsit,  see  Assumpsit. 

in  debt,  see  Debt,  II. 

in  trespass,  see  Trespass,  III. 

-^ in  ejectment,  see  Ejectment,  II.  V. 

Jind  see  Accord  and  Satisfaction. 
Chancery,  XXII.  Courts  of  Justices  of 
the  Peace,  VIJI.  XIV.  Corporation. 
Damages.  Executors  and  Administra- 
'tors.  Frauds.  Highways.  New  Trial. 
Pleadings.    Trusts.    Will. 
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XXII. 


EXECUTION. 

I.  (a)  When,  aM  in  what  order,  executions 

nbe  issued ;  (b)  What  amount  may 
vied  under  an  execution. 
II.  Fieri  facias ;  (a)  fVhat  may  be  sold  under 
aL  fa. ;  (b)  Levy  and  sale ;  (c)  Sher- 
ijPs  deed ;  (d)  Title  of  the  purchaser  of 
lands  and  chattels  sold  under  an  execu- 
tion, and*how  he  may  obtain  possession  ; 
(e)  •Application  of  surplus  money. 

III.  Capias  ad  satisjhciendum. 

IV.  Sennce  and  return  of  an  execution, 

V.  fVhen  an  execution,  and  the  proceedings 

under  it,  will  be  set  aside 
VL  Priority  of  execution. 
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I.  (a)  When,  and  in  what  order,  executums  may 
he  issued;  (b)  What  amount  may  be  levied 
under  an  execution. 

(a)  When,  and  in  what  order,  executions  m(y  he 

issued. 

1.  "Where  a  plaintiff  has  obtained  a  judg- 
ment, he  may  first  issue  a  fi.  fa^  and  if  the 
whole  of  tlie  debt  is  not  levied  on  that  execu- 
tion, he  may  issue  a  ca.  sa^  or  bring  an  action 
of  debt,  on  the  judgipent,  for  the  residue;  and 
if  a  non  est  inventus  is  returned  to  such  ca.  w., 
he  may  proceed  against  the  bail.  OlcoUy. 
Mly,  4  J.  R.  407. 

•2.  But  if  be  has  obtained  judg-  [  •605] 
nient  against  the  bail,  on  their  recog- 
nizance, lie  must  elect  whether  he  will  hare 
execution  against  the  body  of  the  principal, 
or  of  the  bail ;  for  if  he  takes  the  l>ail  in  exe- 
cution, he  cannot  resort  to  the  principal,  and 
take  him  in  execution,  and  so  vice  versa. 
Smith  V.  Rosecrantz,  6  J.  R.  97.  [  But  by  the 
act,  passed  .^pril  2,  1813,  (Sess.  »>.  c.  50.  s.  7.) 
in  actions  in  which  special  bail  is  filed,  no  ca. 
sa.  can  issue  against  the  defendant,  until  ajl/fl. 
has  been  previously  issued,  and  returned  nvila 
bona.^ 

3.  After  an  escape,  by  the  defeddant,  from 
custody,  on  a  ca.  sa.,  the  plaintiff  may  proceoil 
against  the  sheriff  for  the  escape,  and,  at  the 
same  time,  take  out  Bji.fa.  against  the  proper- 
ty of  the  defendant ;  for  the  remedies  are  not 
inconsistent  with  each  other.  Jackson,  ex 
dem.  MCrea,  v.  BartleU,  8  J.  R.  361. 

4.  It  is  irrearular  to  issue  a  second  execution 
until  the  first  is  returned.  Cairns  v.  Smitk,  8 
J.  R.  337. 

5.  Where  an  execution  has  issued  unad- 
visedly, it  may  be  withdrawTi  before  any  thing 
is  done  upon  it.    Ibid. 

6.  But  if  a  sale  have  been  made,  and  the 
sheriff  die  without  executing  a  deed,  it  is  ir- 
regular to  withdraw  and  suppress  the  execti- 
tion,  and  issue  a  second  to  the  new  sheriff,  for 
the  purpose  of  selling  the  property  a  second 
time.     Ibid. 

7.  And  the  Court  will  not  decide,  on  motion, 
whether  the  sale  under  the  first  execution  was 
bona  fide  or  fraudulent.    iW<£, 

8.  Though,  since  the  revised  act,  (Sess.  36.  f. 
50.)  it  is  irregular  to  issue  a  ca.  sa,  b<*fbre  ajl/a. 
in  an  action  in  which  speeial  bail  has  been  requir- 
ed, the  party,  only  can  take  advantage  of  it,  not 
the  sheriff  against  whom  an  action  for  an  es- 
cape has  been  brought.  Scott  v.  Shaw,  13  /. 
R.  378.     ;5.  P.  Hinman  v.  Brees,  13  J.  R.  52H. 

9.  Where  several  defendants  are  arrested  on 
a  capias  ad  re^ondendum  at  the  suit  of  tlie 
plaintiff,  in  several  counties,  and  all  put  in 
sjiecial  bail ;  and  the  plaintiff  issues  a  /.  /«> 
against  all  the  defendants,  to  the  sheriff  of  the 
county,  in  which  one  of  them  only  is  arre8t«>d, 
which  is  returned  nulla  bona,  &c.,  and  there- 
upon a  ca.  sa^  is  issued  against  all  of  the  defend- 
ants, directed  to  the  sheriff  of  a  different  county 
in  which  none  of  the  defendants  were  arrested, 
and  one  of  the  defendants,  who  had  been  ar- 
rested in  another  county  in  which  no  J?.^.  had 
been  issued,  is  taken  on  a  ca,  so,,  it  is  irregular ; 
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and  the  defendant  so  taken  in  execution  may 
foedk^cbarged  on  motion.  UniUd  Staita  Bank 
T.  Jmkxnsy  18  J.  R.  305. 

(b)  }VKat  amowit  may  be  leived  under  an  cxecu- 

tUnu 

10.  On  a  judgment  for  the  penalty  of  a  bond, 
no  more  can  be  levied  than  the  condition,  inter- 
68!,  and  costs.    Bergen  v.  Boeram^  2  C.  R.  25G. 

11.  Although  the  bond  was  given  to  secure 
a  larger  debt  than  that  mentioned  in  the  condi- 
tion, and  there  were  otiier  debts  duo  from  the 
detVndant  to  the  plaintiff.    Ibid, 

1^  Where  execution  is  issued  in  any  action, 
(except  in  a  debt  for  a  penalty,)  tlie  plaintiff 
cnnDot  levy  the  interest  which  has  accrued 
^inre  die  judgment     Watson  v.  FuUer,  G  J.  R. 

And  su  Interest,  II. 

[  •606  ]  ♦II.  Fieri  facias ;  (a)  What  may  he 
sold  under  aJLfa, ;  (b)  Levy  and 
sde;  (c)  Sheriff's  deed;  (d)  JSOe  of  the  pur- 
chaser of  lands  or  chaUels  sold  under  an  ex- 
ecution^ and  how  he  may  obtain  possession ; 
(e)  Application  of  surplus  money. 

(a)  Whxd  may  be  sold  under  afufa. 

13.  Wheat  growing  is  a  chattel,  and  if  rais- 
ed upon  the  land  of  another,  by  virtue  of  an 
agreement  between  him  and  the  defendant, 
uiuy  be  levied  upon  and  sold  under  an  execu- 
tion against  the  hater.  Whipple  v.  Foot^  2  J. 
R.418. 

14.  The  purchaser  succeeds  to  all  the  in- 
terest of  the  original  lessee  in  the  crop  sown. 
Skwart  v.  Doughty,  9  J.  R.  108. 

15.  Bank  shares,  or  shares  in  a  public 
library,  cannot  be  seized,  and  sold  under  exe- 
cution.   Denton  v.  Livingston,  9  J.  R.  96. 

16.  Bank  bills,  or  mone^,  and  every  thing 
belonging  to  the  debtor  ot  a  tangible  nature, 
except  mere  choses  in  action,  and  articles  ex- 
pressly exempted  by  the  statute,  may  be  taken 
and  .sold  under  an  execution.  Homy  v.  Dob- 
hm,  12  J.  R,  220.  S.  P.  Holmes  v.  jVuncaster, 
12  J.  R.  395.  J9nd-  see  Bogert  v.  Perry,  in  er- 
ror, 17  J.  R.  351. 

17.  By  the  act,  in  addition  to  the  act  con- 
cerning judgments  and  executions,  (Sess.  3d.  c. 
227.)  necessary  cooking  utensils  owned  by  a 
person  being  a  householder,  are  exempted 
from  executiou  and  distress  for  rent ;  but  the 
party  claiming  an  exemption  under  the  act, 
must  show  affirmatively  and  certainly,  that  the 
cooking  utensils  taken  under  the  execution,  or 
distrained,  were  in  fact  necessary;  and  not 
merely  tliat  they  might  be  useful  in  cooking. 
Kan  .StdUer  v.  Jacobs,  14  J.  R.  434. 

18.  An  equity  of  redemption  may  be  sold 
under  a /E.  fa,  against  a  mortgagor  in  posses- 
sion.   Waters  v.  Stewart,  1  C.  C.  £.  47. 

19.  Lands  mortgaged  cannot  be  sold  on 
an  execution  against  the  mortgagee,  before  a 
foreclosure  of  the  equity  of  redemption, 
though  the  debt  lie  due,  and  the  estate  of  the 
mortgagee  has  become  alMolute  at  law.  Jack^ 
«^»cx  dem.  Xorton,  v.  WUlard^  4  J.  R.  41. 


20.  If  a  creditor  by  bond  and  mortgage, 
having  obtained  judgment  on  his  bond,  issue 
an  execution,  under  which  the  mortgaged 
premises  are  taken,  and  sold  to  a  person  who 
has  notice  of  the  mortgage,  and  of  its  being 
unpaid ;  it  will  be  deemed  merely  a  sale  of  the 
equity  of  redemption,  or  the  interest  of  the 
mortgagor,  so  as  not  to  affect  the  mortgagee's 
lien  on  the  land.  Jackson,  ex  dem.  Ireland,  v. 
UuU,  10  J.  R.  481. 

21.  Where  A.  buys  land  with  the  money  of 
B.,  and  takes  a  conveyance  to  himself,  he  be- 
comes a  trustee  for  B.,  whose  interest  as  a 
cestui  que  trust  may  be  taken,  and  sold,  on 
an  execution  under  a  judgment  against  him. 
Foote  v.  CoJvin,  3  J.  R.  216.  \See  tit.  Chan- 
cert,  XXIII.  Execution.  Bogert  y.  Perry, 
17  J.  R.  351.] 

22.  The  resulting  trust,  or  residuary  interest, 
remaining  to  the  assignor,  after  the  purposes 
of  an  assignment  for  the  payment  of  debts  are 
satisfied,  is  not  such  an  interest  as  can  be  taken 
and  sold  on  execution.  Wilkes  y.  Ferris,  5  J. 
R.335. 

•23.  When  a  person  charged  in  [  •607  ] 
execution  conveys  land  in  trusty  to 
be  disposed  of  for  the  payment  of  a  debt, 
with  the  privity  and  consent  of  the  credi- 
tor, such  conveyance  is  good  within  the 
12th  section  of  the  act  concerning  judgments 
and  executions.  (Sess.  36.  c.  50.  1  N.  R.  L. 
500.J     Velie  v.  Myers,  14  J.  R.  1(12. 

24.  And  in  a  plea  to  a  scire  facias  against 
the  hours  and  terre-tenants  of  a  defendant  who 
died  in  execution,  and  who  was  in  possession 
of  the  land  belonging  to  the  original  defendant, 
at  the  time  of  docketing  the  judgment  against 
him,  it  is  sufficient  to  state  the  conveyance  bv 
the  original  defendant,  with  the  consent  of  B. 
and  the  other  creditors,  to  A.  in  trust  to  pay  B 
and  his  debt,  and  apply  the  surplus  to  the 
other  creditors,  &C.,  without  setting  forth  who 
were  the  other  creilitors,  or  what  was  the 
amount  of  their  debts.    Und, 

25.  Where  a  debtor  confesses  a  judgment, 
and  afterwards  fraudulently  purchases,  and 
procures  to  be  delivered  gooids  without  paying 
for  them,  with  intention  to  subject  them  to  the 
execution  of  the  judgment  creditor,  the  tide  of 
the  goods  does  not  become  vested  in  tlie  pur- 
chaser, and  they  cannot,  therefore,  be  taken  on 
an  execution  against  him.  Van  Cleefy,  Fleets 
15  J.  R.  147. 

26.  W^here  an  execution  against  one  partner 
is  levied  on  the  partnership  property,  the  sheriff 
seizes  all,  and  not  a  moiety  of  die  goods  suf- 
ficient to  cover  the  debt,  and  sells  a  moiety 
thereof  undivided ;  and  the  vendee  becon>efl 
a  tenant  in  common  with  the  other  partner 
Mersereau  v.  Mrton,  15  J.  R.  179. 

27.  Personal  property  is  bound  by  the  exe- 
cution, from  the  time  it  is  delivered  into  the 
hands  of  tlie  sherifil  Cresson  v.  Stout,  17  J. 
R.11& 

28.  And  whether  tbe^  are  levied  upon  or 
not,  a  subsequent  sale  of'^them  by  the  debtor  is 
void.  Beats  v.  Men,  18  J.  R.  363.  S.  P. 
LambeH  v.  Paulding,  18  J.  R.  311. 

29.  And  the  creditor,  by  the  delivery  of  the 
execution  lo  the  sheriff,  acquires  a  /ten,  of 
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which  he  cannot  be  deprived  by  an  act  of  the 
debtor;  and  where  goods,  after  the  delivery  of 
the  execution  to  the  sheriff  but  before  an 
actual  levy,  were  removed  by  the  debtor  out  of 
the  bailiwick  of  the  sheriff  into  another  county, 
and  were  there  taken  and  sold  by  the  shenff 
of  that  county,  under  an  execution,  subse- 
quently issued ;  though  the  honajide  purchaser 
of  such  sale  acquires  a  valid  title  to  the  goods, 
vet  the  proceeds  in  the  hands  of  the  sheriff  will 
be  ordered  to  be  paid  to  the  plaintiff  in  the  first 
execution  to  the  amount  of  his  debt,  leaving 
the  residue,  if  any,  to  the  plaintiff  in  the  second 
execution.    Ibid, 

30.  A  person  in  possession  of  land  under  a 
contract  for  the  purchase  of  it,  has  an  interest 
in  the  land  which  may  be  sold  on  execution. 
Jackson,  ex  dem.  Stone,  v.  Scott,  18  J.  R.  94. 
See  Howard  v.  Boston,  7  J.  R.  205.  Possession 
being  prima  facie  evidence  of  legal  title,  and 
connected  with  the  equity,  the  party  has  an 
interest  in  the  land,  within  the  statute  of  frauds. 
IBut  see  Bogert  v.  Perry,  1  J.  C.  R.  52.  17  J. 
R.  351.  7^.  Chawcert,  XXIII.  The  ven- 
dor does  not  become  seised  to  the  use  or  in 
trust  for  the  vendee  until  the  whole  considera- 
tion money  is  paid;  and  therefore,  the  4th 
section  of  the  statute  of  uses  does  not  apply; 

and  a  vendee  who  has  not  paid  the 
[  *608  ]    *whole  of  the  consideration  has  a 

mere  equity  which  cannot  be  reach- 
ed by  execution.] 

31.  The  defendant  in  such  case  becomes 
quasi  tenant  to  the  purchaser,  under  the  exe- 
cution, and  cannot  object  that  he  has  no  title. 
Ibid. 

32.  The  act  in  addition  to  an  act  relative  to 
executions,  passed  ^prU  18,  1815,  (Sess.  38.  c. 
227.)  exempting  from  execution  and  distress, 
**one  cotr,"  &c.  owned  by  any  person  '*  being  a 
householder,**  was  intended  for  the  benefit  of 
poor  families ;  and  the  father  or  head  of  the 
&mily  who  has  left  the  state,  leaving  his  wife 
and  children  living  together,  is  a  **  household- 
er,** within  the  meaning  of  the  act.  Wood- 
ward  V.  Murray,  18  J.  R.  400. 

33.  Where  the  family  of  Jtf.  were  in  the  act 
of  removing  to  the  house  of  another,  and  while 
on  the  road,  in  a  wagon,  their  household  furni- 
ture, and  an  only  cow,  were  seized  by  virtue  of 
an  execution,  and  the  cow  sold ;  held,  that  the 
wife  and  children  being  together  were  h  family, 
and  the  cow  was,  therefore,  exempted  from 
execution.    Ibid, 

34.  And  the  consent  of  the  wife  that  a  cow 
or  a  bed  might  be  taken  and  sold,  on  the 
officer  releasing  other  articles  not  exempted  by 
law,  is  not  valid  or  binding,  without  special 
authority  from  the  husband.    Ibid. 

(b)  Levy  and  sale, 

35.  No  property  passes  at  a  sherift^s  sale,  ex- 
cept what  is  ascertained  and  declared  at  the 
time^  Jackson,  ex  dem.  Jones,  v.  Striker,  1  J. 
C.284. 

36.  The  authority  of  the  sheriff,  in  relation 
to  the  pro|)erty,  ceases  on  the  return  of  the 
execution  satisfie<l.    Ibid, 

37.  Where  a  sheriff  has  levied  aa  execution 
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in  due  time,  he  may  complete  the  same  by  sale, 
but  cannot  levy  after  the  return  day.  Ikvoev, 
EUiot,  2  C.  R.  24a 

38.  A  sale  may  be  adjourned,  after  it  has 
been  commenced,  to  a  different  place ;  and  if 
there  has  been  no  fraud,  and  the  officer  has 
not  abused  his  discretion,  he  will  not  be  a 
trespasser,  and  the  sale  is  valid.  Tinkotn  v. 
Purdy,  5  J.  R.  345. 

39.  A  sale  by  the  sheriff  will  not  affect 
the  title  to  lands  not  subject  to  sale  under 
the  execution.  Hewson  y.  Deygert,  8  J.  R. 
333. 

40.  Where  lands  have  been  sold  under  an 
execution  to  satisfy  an  instalment  due  on  a 
bond,  it  seems,  that  the  land  in  the  hands  of 
the  purchaser  is  no  longer  bound  by  the  judg- 
ment, and  cannot  be  sold  to  satisfy  a  subse- 
quent instalment ;  that  the  lands  will  be  pre- 
sumed to  have  been  sold  under  the  former 
execution  for  their  value,  and  that  the  pur- 
chase will  be  considered  as  absolute,  in  re- 
si)ect  to  the  lien  or  judgment.    Ibid. 

41.  The  proper  course,  both  on  sales  of  real 
and  personal  property,  is  to  sell  only  so  much 
of  the  property  charged  as  will  probably  satisfy 
the  execution,  and  which  can  conveniently 
and  reasonably  be  sold  separately.    Ibid, 

42.  A  seizure  of  lands  by  a  sheriff,  under  t 
JLfa,,  does  not  devest  the  estate  of  the  debtor. 

Ccdlin  v.  Jackson,  ex  dem.  Graiz,  8  J«  R.  520. 

43.  Nor  does  a  sale  at  auction  by  the  sberifi^ 
unless  the  purchase  money  is  paid,  and  a  deed 
delivered.    Ibid, 

M4.  Where  land  is  sold  under  a  [  *609  ] 
feri facias,  and  a  deed  executed  by 
the  sheriff,  the  Court  may,  tinder  the  circum- 
stances of  the  case,  presume  that  it  had  been 
levied  upon.  Jack^n,  ex  dem.  Sternberg,  y. 
Shower,  IIJ.  R.  513. 

45.  An  actual  levy  under  nfifa,  is  neceasa- 
ry,  in  order  to  vest  the  property  in  the  goods 
in  the  sheriff.  Hotchkissy.M*Fickar,iiiy^ 
403. 

46.  The  statute  concerning  judgment  and  tx- 
ecutions,  (Sess.  36.  c.  50.  s.  6.)  by  which  the 
goods  of  the  debtor  are  bound  upon  the  deliv- 
ery of  the  execution  to  the  sheriff,  does  not 
alter  the  property  of  the  goods ;  but  before 
and  since  the  statute,  the  property  of  the 
goods  continues  in  the  defendant,  until  execu- 
tion executed.    Ibid, 

47.  Therefore,  the  sheriff  cannot  maintain 
trover  for  goods  tortiously  taken  out  of  the 
possession  of  the  defendant  in  the  execntioo 
after  its  teste,  but  before  a  delivery  of  it  to  the 
^eriff,  or  an  actual  seizure  by  him.    Ibid 

48.  When  an  officer  has  once  levied  on 
pro|)exty  sufficient  to  satisfy  the  execution,  be 
cannot  make  a  second  levy.  Hind  v.  Hudaas, 
12  J.  R.  207. 

49.  If  an  officer  deliver  the  goods  taken  in 
execution,  to  a  third  person,  on  his  giving  a 
receipt  to  return  them  or  pay  the  amount  of 
the  execution,  the  officer  caimot,  aften^'ards, 
take  other  goods  of  the  defendant  in  execti* 
tion.    Ibid, 

50.  And  in  such  ease,  !t  is  immaterial  wheth- 
er the  property  originally  taken  was  eufllciefll 
to  satisfy  the  execution  or  not,  or  that  the  o^ 


609 


EXECUTION. 


610 


cer  had  been  unable  to  recover  any  thing  on 
the  receipt.    Ibid, 

51.  Where  a  sheriff  has  two  executions 
agaiust  the  same  defeojlant,  and  having  levied 
part  of  the  amount  of  the  prior  execution, 
proceeds,  after  the  return  day  of  that  execu- 
tion, to  make  another  levy,  he  must  apply  the 
sum  thus  made  to  the  junior  execution ;  the 
latest  period  allowed  by  the  law  for  the  service 
of  a  writ  being  the  day  on  which  it  is  returna- 
ble:   ^inf(eriwuiv.Swari,13J.R.255. 

52.  And  in  such  case,  if  the  plaintiff  in  the 
junior  execution  obtains  a  nile  directing  the 
sheriff  to  pay  over  the  money  so  levied,  to  him, 
he  is  not  bound  to  proceed  by  attachment,  but 
may  maintain  an  action  of  assumpsit  agaiust 
the  sheriff.     Ibid. 

53.  And  after  such  rule  of  the  Court,  and  a 
demand  made  of  the  sheriff  of  the  money,  the 
sheriff,  being  clearly  in  default,  is  chargeable 
with  inteiesc  fivm  the  time  of  the  demand. 
Ibid. 

54.  A  delay  in  selling  property  levied  upon 
under  an  execution,  does  not  render  the  sale 
void  in  regard  to  an  execution  issued  subse- 
quent to  the  sale.  LirmmdoU  v.  Doe,  14  J.  R. 
221 

55.  Where  property  is  sold  under  an  execu- 
tion, part  of  which  is  present  and  part  absent 
from  the  place  of  sale,  the  sale  is  valid  as  to 
the  property  present.    Ibid. 

5d.  At  a  sale  under  an  execution,  the  arti- 
cles sold  must  be  pointed  out  to  the  bidders, 
and  sold  specifically  and  separately.  Sheldon 
«.  Soper,  14  J.  R.  352. 

57.  If  sold  without  any  particular  designa- 

tion at  the  time  of  sale,  *the  pur- 
[*610]    chaser  acquires  no  property,  and 

cannot  maintain  trover  for  the 
goods.    Ibid, 

58.  If  an  officer,  having  an  execution,  pays 
the  amount  to  the  plaintiff,  with  his  own  mon- 
^J,  or  with  monev  raised  by  the  defendant  and 
tlie  officer  on  their  joint  credit,  the  judgment 
is  satisfied ;  and  the  officer  cannot  afterwards 
enforce  the  execution  against  the  defendant  for 
bis  own  indemnity,  notwithstanding  an  agree- 
ment between  them  that  the  execution  should 
<*ontinue  in  life  in  the  hands  of  the  officer. 
Sherman  v.  Bvyet^  15  J.  R.  44*). 

59.  If  a  sheriff  makes  a  levy  on  goods,  un- 
der one  execution,  and  afterwards,  a  second 
execution  comes  to  his  hands,  tlie  levy  is  suffi- 
cient for  both,  and  he  may  sell  the  goods  on 
the  second,  as  well  as  on  the  first  execution. 
CVufon  V.  SiovJt,  17  J.  R.  lia 

60.  The  sale  of  goods  under  vlJL  fa.  ought 
to  be  at  the  place  where  the  |;oods  are  sitnat- 
H  80  that  tbev  may  be  specifically  seen  and 
axamined.    l)iid. 

61.  Where  the  sale  waa  Kr  mt/et  distant 
from  the  goods,  it  was  hdd  irregular  and  void. 
Ibii 

()2.  So,  selling  real  and  personal  estate,  or 
chattels,  together,  without  discrimination,  is  ir- 
repilar.    Snd. 

<^).  Ryi  fi^rowing  in  a  field,  was  levied  u|>on 
under  iiji./tu,  but.not  then  sold  by  the  ahtriff; 
and  afttTwards  the  coUeeUw  of  tares,  distrained 
upon  and  sold  the  rye,  aa  in  the  poasesdou  of 


the  debtor ;  heldf  that  after  the  levy  under  the 
execution,  the  rye  was  in  the  custody  of  the 
law,  and  not  in  the  possession  of  the  debtor, 
so  that  it  could  be  distrained  upon,  and  that 
an  action  could  not  be  maintained  by  tlje  pur- 
chaser under  the  collector,  against  a  purchaser 
under  a  subsequent  sale  by  the  sheriff,  who 
cut  and  carried  away  the  rye.  HartweU  v. 
Bwaeff,  17  J.  R.  128. 

64.  Where  the  real  estate  of  a  debtor  con- 
sisted of  a  lot  of  land  divided  into  separate 
farms,  occupied  by  several  and  distinct  ten- 
ants, tiie  sheriff  cannot  sell  the  whole  togeth- 
er, under  the  general  description  of  a  lot  of 
land  of  a  certain  number,  without  s()ecifying 
the  parcels  occupied  as  separate  fiLnns,  &c., 
and  if  he  docs  so,  the  Supreme  Court,  on  mo- 
tion, will  set  aside  the  sale.  Jackson^  ex  dem. 
Variderlyn,  v.  Ntwton,  18  J,  R.  355. 

65.  A  sheriff,  under  &  JL  fa.  issued  on  a 
judgment  against  the  heirs  of  M.,  sold  a  par<*el 
of  land  of  which  the  ancestor  was  seised  at 
the  time  of  his  deatli,  as  an  entirety,  and  filed 
a  eerti/icate  of  the  sale,  &c.  pursuant  to  the 
*'  act  in  addition  to  the  act  concerning  judg- 
ments and  executions,'*  passed  ^rU  12,  18S3. 
(Sess.  44.  c.  184.  s.  1.)  E.  having  a  judgment 
in  his  favor  against  W.,  one  of  the  heirs  of  M., 
tendered  and  paid  to  the  sheriff  the  amount 
for  which  the  land  was  bid  off  by  the  pur- 
chaser, and  ten  per  cent,  interest  for  the  re- 
demption of  the  land  sold,  and  demanded  a 
deed  for  the  whole  of  the  land  sold,  pursuant 
to  the  third  section  of  the  act ;  hdd,  that  E., 
as  a  judgment  creditor,  could  not  be  entitled 
to  redeem  more  of  the  land,  than  to  the  extent 
of  his  lien,  on  the  share  of  W.  as  a  tenant  in 
common.  Matter  of  Erunn  v.  Schriver,  19  J. 
R.  379. 

G6.  But,  if  aecma,  that  the  act  has  not  pro- 
vided for  a  redemption  of  *pait 
of  the  premises  sold  under  an  ex-     [*611  ] 
ecution ;  auil,  therefore,  E.  had  no 
right  of  redemption  whatever.    Ibid. 

67.  Where  an  execution  creditor  bids  at  the 
sherifi*'s  sale,  and  the  goods  are  knocked  down 
to  him,  the  sheriff  may  lawfully  deliver  the 
coods  to  him,  without  receiving  the  money. 
Mchols  V.  Ketcham,  19  J.  R.  84. 

GS.  Where  the  sheriff  sold  the  property  of 
the  defendant  in  an  execution  for  a  larger  sum 
than  was  due  on  the  execution,  and  executed 
a  conveyance  to  the  purchaser,  without  receiv- 
ing from  him  the  surplus  money,  (though  re- 
quested by  the  defendant  not  to  give  a  deed, 
until  the  money  was  received,)  contrary  to  his 
duty  as  a  sheriff,  an  action  on  the  case  lies 
against  him  at  the  suit  of  such  defendant. 
Coals  V.  Stewart,  19  J.  R.  298. 

69.  Where  the  sheriff  bad  sold  the  proper- 
ty of  the  debtor  to  his  creditor  as  the  highest 
bidder,  and  delivered  it,  without  receiving  the 
money,  and  the  judgment  and  execution  were 
afterwards  set  aside  as  fraudulent  and  void^ 
and  the  sheriff  directed  to  apply  the  money 
collected  on  the  execution  to  satisfy  other  ex- 
ecutions in  his  bands,  and  the  sheriff,  not  bar- 
ing actually  received  the  money,  returned  to 
an  execution  delivered  to  him  prior  to  the  oiv 
der  of  the  Court,  nulla  bona,  &c. ;  heUL  that 
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tlie  sheriflf  was  not  liable  to  an  action  for  a 
false  return.    MchoU  v.  Kdcluttn,  19  J.  R.  84. 

(c)  Sheriff's  deed, 

70.  No  title  to  real  estate  passes  to  the  pur- 
chaser under  a  sheriff's  sale,  without  a  deed 
or  i»»te  in  writing.  Stmonds  v.  Calling  2  C.  R. 
61.  S.  P,  Jackson,  ex  dein.  Gratz,  v.  Cailiit,  2 
J.  ]?.  218.    5".  C.  in  error,  8  J.  R.  520. 

71.  The  sheriff's  deed,  or  note  in  writing, 
must  ^[)eciry,  witli  sufficient  certainty,  the 
lands  H(>1<1,  and  who  was  the  purchaser.  Jack- 
son^ c\  deni.  GratZf  v.  Collin^  2  J.  R.  248. 

72.  The  recital  of  the  execution  in  a  sher- 
ilFs  deed  is  not  necessar}',  and  a  mistake,  or 
variance  in  the  recital,  is  not  material,  and 
does  not  affect  the  validity  of  the  deed,  so  long 
as  there  was  an  existing  and  sufficient  author- 
ity to  the  sheriff,  to  warrant  the  sale.  Jojck- 
son^  ex  deni.  Martin^  v.  Pratty  10  J.  R.  381. 

73.  A  deed,  executed  to  the  purchaser  by 
tlie  deputy  sheriff,  is  good.  Jacksoriy  ex  dem. 
Masten,  v.  Bush,  10  J.  R.  223. 

74.  A  subsequent  deed  by  the  sheriff,  found- 
ed on  the  antecedent  execution  and  sale,  will 
not  pass  land,  unless  included  under  the  de- 
scri|)tioii  of  the  premises  sold  and  conveyed 
by  the  first  A^q^.  Jackson^  ex  dem.  Jones,  v. 
striker,  1  J.  C.  284. 

75.  In  a  sheritrs  deed,  the  land  sold  must  be 
dcscrii)o<l  with  reasonable  certainty,  and  he 
can  sell  nothing amder  an  execution,  which  the 
creditor  cannot  enaljle  him  to  describe.  Jackson, 
ex  dem.  Livingston,  v.  De  Lancy,  13  J.  R.  537. 

76.  Nothing  will  pass  under  a  general  clause 
of  '*  all  other  the  lauds,  &c.  of  the  defendant" 
Ibid. 

77.  If  the  premises  sold  are  no 
[  *612  ]  otherwise  described  than  as  "  all  *the 
lands  and  tenements  of  the  defend- 
ant, situate,  lying  and  being  in  the  Harden- 
bergli  patent,"  the  deed  is  void  for  uncertainty. 
Jarkson,  ex  dem.  Carman,  v.  Rosevelt,  13  J.  Ri>7. 

78.  A  sheriff's  deed  relates  back  to  the  time 
of  sale,  although  not  executed  until  after  the 
date  of  the  sale.  Jackson,  ex  dem.  JSToah,  v. 
Dickenson,  15  J.  R.  309. 

79.  But  under  the  act,  passed .^pra  12, 1820, 
(Sess.  43.  c  184.)  allowing  tlie  debtor  a  year 
within  which  to  redeem  the  lands  sold  under 
an  execution,  the  deed  of  the  sheriff  does  not 
retrospect,  and  must  be  dated  after  the  time 
for  redemption  has  expired  ;  the  sale  being,  in 
such  cose,  conditional  only,  uid  the  purchaser 
having  merely  a  lien  on  the  land.  BisscU  v. 
Pa^20J.  R.a 

(d)  Title  of  the  purchase  of  lands  or  elwUds 
sold  under  an  execiUum,  and  how  he  may  ob- 
tain possession. 

80.  The  title  of  a  purchaser  under  a /L  feu  is 
derived  from  the  sale  and  the  sheriff's  deed. 
Jackson,  ex  dem.  Kane,  v.  Stembergh,  1  J.  O. 
153^    S.  C.  IJ.  R.  45.  n. 

81.  It  will  not  be  affected  by  an  incorrect 
return  to  theJLfa.    Ibid. 

82.  A  sale  wider  execution  to  a  bona  file 
purchaser,  cannot  be  defeated  for  error  or  ir- 
i«£ularity  in  the  judgment  or  execution,  or  on 
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the  ground  that  no  levy  was  made  until  afler 
the  return  day.  Jackson,  ex  dem.  Carman,  t. 
Rosevelt,  13  J.  R.  97. 

83.  A  f>laintiff 's  attorney,  purchasing  under 
an  execution  against  the  defendant,  is  chargea- 
ble with  notice  of  every  irregularity  attfniliiig 
the  execution.    Simonds  v.  Cai/m,  2  C.  R.  61. 

84.  A  purchaser  of  land,  under  an  execu- 
tion, becomes  substituted  in  the  place  of  the 
defendant,  and  if  he  was  merely  a  tenant,  the 
vendee  becomes  quasi  a  tenant  to  tbe  landlord. 
Jackson,  ex  dem.  Kltin,  v.  Graham,  3  C.  R. 
188. 

85.  A  purchaser,  under  a  fi  fou,  of  real  es- 
tate, may  enter  and  take  possession  of  the 
premises,  in  a  peaceable  manner,  though  8onie 
goods  of  the  former  proprietor  are  left  on  llie 
premises,  and  though  they  may  be  occasioiial- 
iy  occupied  by  iiis  servants.  J^PDougaU  r. 
Siicher,  1  J.  R.  42. 

8().  But  tlie  purchaser  has  no  nglit  to  eiit<»r, 
unless  the  premises  are  vacant.  jTKe  People  v. 
J^eUon,  13  J.  R.  JWO. 

87.  The  sheriff  can  deliver  only  the  le<r»I 
possession,  and  to  obtain  aclfual  possession,  be 
must  resort  to  his  action  of  ejectment.    Ibid. 

88.  A  sheriff's  deed  for  lands  in  the  mUitartf 
tract  must  be  recorded  ;  and  if  after  a  convr)- 
ance  by  the  sheriff  to  a  purchaser,  and  betbre 
the  fleed  is  recorde<],  the  defendant  in  the  ex- 
ecution, or  prior  owner,  sells  and  conveys  it  to 
a  bonajjde  purchasiT  for  a  valuable  considera- 
tion, who  has  his  deed  first  recorded,  mch 
8ul)sequent  purchaser  will  gain  a  priority. 
Jackson,  ex  dem.  Mtrrit,  v.  Terry,  13  J.  B. 
471. 

89.  Even  if  a  special  return  upon  an  execu- 
tion were  sufficient  to  pass  a  title  to  tbe  land, 
(which  it  is  not,)  such  return,  in  order  to  ^ve 
the  purchaser  a  priority,  must   be  recorded. 

md. 

90.  If  a  sheriff  execute  a  deed  for  land  sold 
by  him  under  aji.fa.,  and  deliver  it  to  a  tliird 
[)er8on  to  be  delivered  to  tbe  vendee,  on  tbe 
payment  of  the  purchase  money,  no 

estate  passes  by  the  deed,  until  *ihc    [  *613] 
purchase  money  is  paid,  or  condition 
performed.    Jackson,  ex  dem.  Gratz,  v.  CatfWj 
2  J.  R.  248.    S.  C.  in  error,  8  J.  R.  520. 

91.  A  sheriff  may  deliver  a  deetl  m  ao 
escrow,  but  the  money  must  be  paid  at  a  day 
certain,  or  within  a  reasonable  time,  or  tlte 
sale  will  be  void.     Ibid. 

92.  And  what  is  a  reasonable  time  depends 
on  circumstances;  but,  it  seems,  that  it  canoot 
extend  beyond  the  return  day  of  the  retuHHoiu 
exponas,  or,  at  most,  the  next  vacation.    Snd. 

93.  In  an  action  of  ejectment,  by  tlie  pu^ 
chaser  of  land  under  a  sheriff's  sale,  the 
regularity  of  the  execution  cannot  be  question- 
ed. Jackson,  ex  dem.  JIf  Oeo,  v.  Barllttt,  6 1 
R.361. 

94.  The  purchaser  cannot  be  affected  by  wiv 
matter  subsequent  to  the  sale  arising  bettvei'Q 
the  parties  to  tbe  judgment  to  which  he  is  • 
stranger.    Ibid. 

95.  In  an  action  of  ejectment  by  a  purchaser 
under  a  sheriff's  sale  against  a  person  in  p«*- 
session  under  the  debtor,  without  title  or  f ol- 
lusively,  tbe  defendant  caimot  set  up  an  out- 
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standing  title  in  a  third  person,  to  defeat  the  re- 
covery of  such  purchaser.  Jackson^  ex  dem. 
Maskn,  v.  Bush,  10  J.  R.  22a 

96.  The  purchaser  of  a  chattel  under  an 
execution  has  the  legal  properly.  Storm  v. 
Lwingstoriy  G  J.  R.  44. 

1)7.  No  title  vests  in  a  purchaser  when  the 
sherifFacts  without  authority.  Carter  v.  Simp- 
ton,  7  J.  R.  535. 

98.  So,  in  trespass,  by  a  purchaser  of  a  chat- 
tel under  an  execution,  for  the  destruction  of  it 
by  tiie  defendant,  the  chattels  never  having 
been  in  the  possession  of  the  plaintiff,  he  is 
bound  to  prove  his  property,  by  showing  not 
only  a  purchase  by  himself^  but  on  authority 
iu  ibc  officer  to  sell.    IHd. 

yy.  Where  land  of  a  debtor  is  sold  under  an 
oxecutiun,  pending  a  lease  by  the  debtor,  and 
before  the  rent  has  accrued,  and  a  certificate 
pven  to  the  purchaser,  pursuant  to  the  act 
pjwsi'd  ^pril  12,  1820,  (Sess.  43.  c.  184.)  the 
debtor,  notwithstanding  the  sale  and  certifi- 
cate, is  entitled,  until  the  time  allowed  by  the 
Maiute  for  roilemption  has  expired,  and  the 
shpritf 's  deed  executed,  to  receive  and  sue  for 
the  rents  which  have  in  the  mean  time  ac- 
cnied;  for  the  possession  and  enjoyment  of 
iho  land,  after  the  sale,  and  until  the  time  of 
nf<ieniption  has  expired,  remains  in  the  same 
state  as  before  the  sale.    Bisidl  v.  Pam,  20 

J.R.a 

100.  The  sheriff's  deed  in  such  case  does 
not  reu-ospect,  but  must  be  dated  after  the 
time  of  redemption  has  expired.    Jbid. 

101.  Such  a  sale  is  conditional  merely,  and 
until  tJie  sheriff's  deed  is  executed,  the  pur- 
chtascr  has  a  lien  only  on  the  land.    IbicL 

(e)  Jipplitaiion  of  surplus  money. 

102.  If  the  sheriff  has  a  surplus  in  his 
band.4,  arising  from  a  sale  on  execution,  the 
Court  will  order  it  to  be  paid  over  on  a/i. /a, 
i8>ued  at  the  suit  of  another  plaintiff.  naU  v. 
Rrm,  3  C.  R,  84. 

Iftl  The  Supreme  Court  will  not  order  a 
shmff,  who  has  overplus  money  in  his  hands 
arijsinjr  from  an  execution,  to  pay  it  over  to  a 
pbiutiff  on  a  subsequent  execution  against  the 
same  defendant,  especially  *in  a 
[  *61'i  ]  case  where  an  assignee  of  the  first 
judgment,  and  who  was  a  pur- 
cbascr  at  the  sheriffs  sale,  claimed  the  surplus 
money,  and  the  equitable  rights  of  the  parties 
^'cre  not  clearly  ascertained ;  though  the  Court 
might,  perhaps,  in  a  case  where  the  rights  of 
tbc  parties  wefe  clear,  and  there  were  no  other 
means  of  satisfying  the  plaintiff  in  the  second 
execution.     WUliams  v.  Rogers^  5  J.  R.  163. 

III.  Capias  ad  satisfaciendum* 

104.  A  defencbnt  in  execution,  who.  has 
piven  security  for  the  liberties,  on  being  super- 
scaled,  may  leave  the  limits  without  any  formal 
discharge  from  the  sheriff,  for  the  delivery  of 
the  8iiper§edea8  destroys  the  operation  as  well 
of  the  defendant's  bonci  as  of  the  ca.  s<u  Wame 
y.  V^mdaxd,  4  J.  R.  32. 

IOj.  Where  a  plaintiff  agreed  with  a  de- 


fendant, who  was  in  custody  on  a  co.  sa^  that 
he  might  go  beyond  the  liberties  of  the  jail  for 
his  convenience,  on  the  defendant's  covenant- 
ing that  he  would  continue  in  the  custody  of 
the  sheriff  on  the  ca.  ffo.,  and  not  go  beyond 
the  limits  prescribed  by  the  plaintiff;  and  that, 
if  he  did  go  further,  the  plaintiff  might  retake 
him  on  the  same  ca,  sa^  or  issue  another  ca. 
sa,j  and  commit  him  again  to  the  custody  of 
the  sheriff  until  the  debt  and  costs  were  paid  : 
and  the  defendant,  having  violated  his  agree- 
ment, by  going  beyond  the  bounds  prescribed, 
the  plaintiff  issued  a  second  cOr,  sa^  on  which 
the  defendant  was  again  taken  in  custody  by 
the  sheriff:  on  a  motion  of  the  defendant  to 
be  discharged,  held,  that  the  agi*eement  of  the 
plaintiff  amounted  to  a  pennission  to  the  de- 
fendant to  go  at  large,  and  that  he  was  not  lia- 
ble to  be  retaken  on  the  ecu  scLj  but  was  en- 
tided  to  his  discharge ;  which  was  granted, 
however,  on  condition  that  he  should  not  bring 
an  action  for  false  imprisonment.  Yates  v. 
Van  Henssdaer^  5  J.  R.  3(34. 

106.  The  authority  of  a  person,  as  agent  for 
the  plaintiff,  to  discharge  a  defendant  from 
custody  on  execution,  without  satisfaction  of 
the  debt,  must  be  clearly  and  fully  proved,  and 
strictly  pursued.     CV-arwv.  Turner,  6  J.  R.  51. 

107.  The  attorney  of  the  plaintiff  on  record 
has  no  power  to  discharge  a  defendant  from 
custody  on  execution,  without  payment  of  the 
debt ;  his  general  authority  as  attorney  ceases 
with  the  judgment,  or  at  least  with  the  issuing 
of  an  execution  within  the  year.  Jdckson,  ex 
dem.  J^Crea,  v.  BaHlett,  8  J.  R.  361. 

108.  Ifaca.5a.be  issued  against  one  joint 
obligor  for  the  costs,  who,  on  payment  of  them, 
is  discharged,  it  will  not  be  a  discharge  or  re- 
lease of  the  other  obligor  who  had  been  taken 
on  an  execution  for  the  debt  J^PLtan  v. 
WkUing,  8  J.  R.  339. 

Admitting  a  prisoner  on  execution  to  the  jail 
liberties.    Set  Sheriff. 

Superseding  a  prisoner  for  not  being  charg- 
ed in  execution.    Set  Prisoners. 

Ca,  sa^  against  principal  to  charge  bail.  Stt 
Bail,  VII.  76,  77. 

•IV.  Service  and  return  of  an  ex-    [  *615  ] 

ecution. 

109.  The  latest  period  which  the  law  allows 
for  the  service  of  an  execution,  is  the  day  on 
which  it  is  returnable.  Fail  v.  Lewis,  4  J.  R. 
450. 

110.  An  execution  cannot  be  executed  aAer 
th*e  day  on  which  it  is  returnable.  Devoe  v. 
EUiot,  2  C.  R.  243.  5.  P.  VaU  v.  Lewis,  4  J. 
R.  450. 

111.  An  inquisition  made  by  a  sheriff's 
jury,  to  ascertain  whether  the  property  in 
goods  taken  on  a^/a.  is  in  the  defendant  or 
not,  if  found  not  to  be  in  him,  though  not  con- 
clusive as  to  the  right  of  property,  is  a  justifica- 
tion to  the  sheriff,  for  returning  nulla  hona^nd 
a  conclusive  defence  in  an  action  against  him 
for  a  false  return;  unless  it  be  shown  that 
he  did  not  act  with  good  faith.  Bm/lcy  v.  Bates, 
8  J.  R,  185.  Townsend  v.  Phillips,  10  J.  R. 
98.    5.P.  Fan  Oeefy.  Fleet,  15  J.  R.  147. 
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112.  But  if  an  adequate  indeinninr  is  ten- 
dered by  the  plaintiif  to  the  sherifi;  and  he 
should  unreasonablv  refuse  it,  it  scemst  that  he 
is  bound  to  proceed  and  sell  the  ^ods,  or  be 
liable  for  a  false  return.  Bayley  v.  Baits^  8  J. 
R.  185.  S.  P.  Van  CUef  v.  FluL  15  J.  R. 
147.  ^  —» 

113.  Where  the  sheriff  returns  that  he  has  a 
certain  sum  made  by  virtue  of  the  execution 
ready  to  deliver  to  the  party  entitled,  this  is  a 
Bufficient  evidence  of  the  receipt  of  the  money 
to  charge  him  with  the  amount,  though,  in 
fact;  no  money  was  actually  received  by  him. 
Doty  v.  Tiwner,  8  J.  R.  20. 

114.  Where  a  sheriff  returns  that  he  has 
levied  on  the  foods  of  the  defendant,  to  the 
value  of  the  dent  or  damages  in  the  execution, 
whether  he  is  bound  by  the  value  returned  or 
not?  Dubitatur,  Dtnton  v.  Litnngston,  9  J. 
R.  9G. 

115.  A  return  by  a  deputy  sherifi^  in  his 
own  name,  and  not  in  the  name  of  the  sheriff, 
is  void.    Sinumds  v.  Cailin,  2  C.  R.  61. 

11 G.  Where  a  sheriff  returns  to  aJL/a,  that 
be  had  paid  part  of  the  money  levied  by  the  exe- 
cution, for  rent  due  the  defendant's  landlord  ; 
the  return  will  be  taken  to  be  true,  and  the 
whole  construed  together,  and  the  rent  being 
due,  and  notice  of  the  claim  for  it  to  the  plain- 
tiff to  lie  presumed,  the  sheriff  was  deemed  to 
have  paid  the  rent  in  his  behalf,  and  for  his 
benefit ;  and,  therefore,  in  an  action  against  the 
sheriff,  the  plaintiff  is  entitled  to  recover  no 
more  than  the  residue  of  the  money,  after  de- 
ducting the  rent.  Griffith  v.  KdchunCt  Ad- 
miniairaiorBy  12  J.  R.  379. 

117.  An  execution  against  C.  was  delivered 
to  a  deputy  sheriff  in  Dtctmhery  returnable  in 
February  following ;  and  in  Marchy  C.  sold  a 
pair  of  horses,  of  which  he  was  in  possession 
when  the  execution  was  delivered  to  the 
sheriff,  and  until  the  return  day ;  and  the 
deputy  aflerwards  took  and  sold  the  horses 
under  the  execution.  In  an  action  of  trespass, 
by  the  person  who  bought  the  horses  of  C. 
against  the  officer;  held,  that  in  the  absence  of 
all  positive  proof^  it  was  fairly  to  be  presumed 
from  the  circumstances,  that  a  levy  had  been 
lawfully  made  by  the  officer  on  the  horses,  be- 
fore the  return  clay  of  the  execution.  Hartwell 
▼.  Root,  19  J.  R.  345. 

[•616]  •¥.  ffhen  an  execution,  and  the 
proeetdiryrs  under  it,  wUl  be  stayed 
or  set  aswe, 

1 18.  An  execution  irregularly  issued  is  *a 
nullity :  but  it  is  otherwise  with  an  erroneous 
execution  or  process,  and  the  party  may  justify 
under  it,  until  it  be  reversed.  Read  v.Markle, 
3  J.  R.  52a 

119.  An  execution  issuing  in  a  county  other 
than  that  in  which  the  venue  is  laid,  without 
a  testatumj  will  be  set  aside  afler  it  has  been 
executed  and  returned.  Sinumds  v.  Catlin,  2 
C.  R.  61. 

120.  If  an  execution  was  originally  issued 
for  too  much,  but  the  sheriff  was  afterwards 
directed  not  to  levy  more  than  was  due,  it  will 
not  be  set  aside,  but  the  plaintiff  must  pay  the 
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defendant  the  costs  of  the  application.    Green 
V.  Beats,  2  C.  R.  254. 

121.  Where  a  judgment  was  obtained  in  a 
Justice's  Court,  on  which  a  certiorari  was 
brought  to  the  Supreme  Court,  and  the  defend- 
ant,  being  taken  on  a  ca,  s<u  in  the  Court  be- 
low, paid  the  money  into  that  Court  and  was 
discharged,  and  aflerwards,  the  judgment  be- 
low being  affirmed  in  the  Supreme  Court,  the 
attorney  of  the  defendant  in  error  isued  a  ca, 
sa,  on  the  judgment  in  the  Supreme  Court 
against  the  plaiutiff  in  error,  for  the  amount  of 
damages  and  costs  recovered  in  the  Court  be- 
low, and  the  costs  in  error,  which  were  paid 
to  the  sheriff;  the  Court  ordered  the  money, 
except  tlie  costs  in  error,  to  be  refunded,  wiUi 
costs  of  the  application  to  be  paid  by  the  attor- 
ney, and  a  satisfaction  to  be  endorsed  on  the 
ca,  so,    Hoyt  v.  Peterson,  4  J.  R.  188. 

122.  An  execution  was  set  aside  with  costs, 
in  an  action  of  debt  on  a  Iwnd  conditioned  for 
the  performance  of  the  covenants,  in  which 
the  plaintiff  had  neglected  to  assign  breaches, 
and  the  jury  finding  a  verdict  qf  six  cents  for 
him,  he  had  issued  his  execution  for  the  whole 
amount  of  the  penalty.  Caverly  v.*MchoU,  4 
J.  R.  189. 

123.  If  a  sheriff,  with  his  own  money,  pay 
the  plaintiff  on  an  execution,  and  after- 
wards levy  the  execution  on  the  property  of 
the  defendant,  the  Court  will  set  it  aside. 
Reed  v.  Prum,  7  J.  R.  426. 

124.  So,  if  he  takes  a  bond  or  other  security, 
and  detains  the  execution  in  his  hands,  ami 
uses  it  aflerwards  to  enforce  the  payment  of 
the  money  advanced  by  him.    Ibid, 

125.  The  Court  will  not  interfere,  on  motion 
to  prevent  the  sheriff  from  selling  property  od 
execution,  which  is  alleged  not  to  belong  to 
the  defendant :  but  the  party  having  title  has 
his  remedy  by  action.  Hewson  v.  Deygtri^  8 
J.R.333. 

126.  If  an  execution  issues  afler  a  year  and 
day,  without  a  revival  of  the  judgment  by  a 
scire  facias,  it  is  only  voidable  at  the  inistaoce 
of  the  party  against  whom  it  issued.  Jackson, 
ex  dem.  MCna,  v.  Barttett,  8  J.  R.  361. 

127.  And,'  in  an  action  by  the  purchaser  un- 
der such  an  execution,  its  regularity  cannot  be 
questioned.  Ibid,  &  P.  Jackson,  ex  dem. 
lAvingston,  v.  De  Laney,  13  J.  R.  537. 

128.  And  it  seems,  that  afler  the  laspse  of 
twenty  years,  it  cannot  be  *avoid- 

ed    on  the    direct    application  of    [  *617  ] 
the  party,  so  as  to  defeat  the  title  of 
a  purchaser  under  it.    Ibid, 

129.  If  the  execution  varies  horn  the  sum 
mentioned  in  the  clause  of  in  ioto  se  attSngwd, 
but  af^ees  with  the  sum  in  the  judjB^ent,  it  is 
immaterial.  Jackson,  ex  dem.  Martin,  v.  /Vutf? 
10  J.  R.  381. 

130.  A  CO.  S€L  issued  before  a  ^  ^o.  in  an 
action  in  which  roecial  bail  has  been  filed}  i^ 
not  void,  but  voidable  only  at  the  instance  of 
the  parQr  against  whom  it  issued.  Scott  t. 
Shaw,  13  J,  R.  378. 

131.  And  in  an  action  for  an  escape,  the 
sheriff  cannot  take  advantage  of  the  irregular- 
ity. Ibid.  S.  P,  Hinman  v.  Brees,  13  J.  R. 
529. 
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1S3.  P.  was  seised  of  two  fiinns,  which 
were  bound  by  a  judgnoeot  in  favor  of  S. ;  P. 
aAerwards  sold  one  of  the  farms  to  W.,  and 
the  other  to  T^  who,  for  part  of  the  consider- 
ation money,  gave  P.  a  bond  conditioned  to 
pQV  off  and  discharge  the  judgment  to  S. ;  T. 
neglected  to  pay  on  the  judgment,  and  pro- 
cured R.  to  advance  the  mone^  due  on  it,  and 
take  an  assignment  thereof  for  his  security ; 
and,  afterwards,  the  judgment  was  assigned  to 
tbe  son  of  T^  who  issu^  an  execution  there- 
on, and  caused  the  same  to  be  levied  on  the 
farm  purchased  by  W.  of  P.  On  motion  of 
W^  a  rule  was  granted  to  stay  proceedings  on 
tbe  execution,  as  it  respected  the  fiurm  of  W^ 
until  the  further  order  of  the  Court.  SmUh  v. 
Pagt,  15  J.  R,  395. 

133.  To  prevent  fraud,  or  great  injustice, 
the  Court  will  order  a  perpetud  stay  of  exe- 
cutioti,  provided  the  facts  are  made  clearly  to 
appear  to  the  Court,  so  that  complete  justice 
can  be  done  to  all  parties  concerned ;  other- 
i^ise,  the  execution  may  be  stayed  for  a  defi- 
nite time,  so  as  to^give  the  party  an  opportuni- 
ty of  applying  to  a  Court  of  Chanceiy  for  ro- 
liefl    Lansing  v.  Oraitij  16  J.  R,  4. 

134.  Where  a  sheriff  under  an  execution, 
sold  tbe  house  and  lot  of  the  defendanti  and 
executed  a  deed  to  the  purchaser,  and  ailer- 
wards  seized  and  sold  the  same  house  and  lot, 
on  another  execution  issued  on  a  prior  judg- 
ment against  the  same  defendant,  and  adver- 
tised the  same  fbr  sale,  the  Court  refused  to 
stay  proceedings,  on  application  of  the  pur- 
chaser under  we  execution  first  issued,  but 
l^ft  him  to  seek  his  remedy  by  action,  ji^en 
t.  Kdsey,  19  J.  K.  197. 

VI.  Prwrihf  of  tzeeuttont. 

135.  If  a  creditor  cause  the  ^[oods  of  his 
('ohtor  to  be  seized  under  ajien  JaetaSf  and 
Buffer  them  afterwards  to  remain  m  the  pos- 
S(^ion  of  the  debtor,  the  execution  will  be 
deemed  fraudulent  and  void,  as  against  a  sub- 
spqucDl  execution.  Storm  v.  f^oods^  11  J.  R. 
110.    &  p.  Farringlon  v*  .Sinclair,  15  J.  R. 

1;^  Where  the  goods  of  the  defendant  are 
jeYJed  on  under  an  execution,  but  the  sale  de- 
layed, and  the  goods  lefl  for  more  than  a  year 
»n  the  poeseasion  of  the  defendant,  by  the  di- 
'pctloQ  of  the  plaintiff,  when  a  second  exccu- 
^^^1  in  favor  of  another  plaintiff,  is  issued,  and 
™e  sheriff  sells  under  both  executions,  but  re- 
torns  nuOa  btma  to  tbe  first,  tio  action  will  lie 
^inst  hhn  for  a  fiilse  return,  as  the  first  exe- 
cution is  to  be  deemed  dormant,  and  must  be 
postponed  in  favor  of  the  •second. 
[•018]  Ihid.  S.  P.  Dickenson  v.  Cook,  17 
^  J.  R.  332.     Md  see  Kellogg  v. 

GriMn,  17  J.  R.  274. 

.  137.  A  snle  of  chattels  on  a  jtmior  execution 
»  valid,  and  the  only  remedy  of  the  parry 
'Whose  Kxecntion  was  first  delivered,  is  by  ac- 
t«",  atrainrt  the  sheriff.  Sandford  v.  Roosa, 
12J.R.102. 

.  1-^.  Wtiere  the  property  levied  -upon  con- 
*>*t^  of  ponderous  articles,  not  easily  remov- 
wle,  and  the  creditor  aOows  them  to  remain 
Vol.  I.  40 


in  tbe  possession  of  the  debtor,  this  is  not  per 
96  evidence  that  the  execution  and  levy  were 
fraudulent,  so  as  to  render  the  property  liable 
to  be  levied  on  under  a  junior  execution 
against  the  same  debtor ;  but,  if  the  first  exe- 
cution creditor  permits  the  debtor  to  consume 
the  property,  (as  firewood,  or  provisions,)  this 
is,  constructively,  if  not  actually,  fraudulent, 
as  against  a  subsequent  execution  or  attach- 
ment ;  and  to  prove  the  fraud,  the  creditor  in 
the  junior  execution  may  produce  evidence  of 
a  permission  given  by  the  first  creditor  to  the 
debtor,  to  use  other  property  levied  on  at  the 
same  time.  Fanington  v.  Sindair,  15  J,  R. 
428.    Fnrrington  v.  CanoeU,  15  J.  R.  430. 

139.  If  the  ofilcer  who  made  the  levy  on 
the  first  execution,  brings  trover  against  the 
parties  making  the  levy  on  the  second,  they 
may  show  circumstances  of  fraud  to  defeat 
the  levy,  equally  as  if  it  had  been  brought  by 
the  creditor  himeelfl    Ibid. 

140.  So,  if  a  party  purchasing  goods  on  a 
sale  under  an  execution  issued  by  him,  suffers 
them  to  remain  in  the  possession  of  the  debtoi^ 
it  is  prima  faeie  evidence  of  fraud,  as  against  a 
subsequent  execution.    Ibid. 

141.  The  plaintiff,  having  a  prior  j^d^nH«t, 
issued  a^  f<u  thereon,  in  Jaxvucary^  with  in- 
struction to  tbe  sherifi^  "to  make  a  levy  on  the 
property  of  the  debtor,  but  to  do  nothing  until 
ordered,  unless  crowded  by  younger  execu- 
tions, but  by  no  means  to  let  the  execution 
lose  its  preference."  The  sheriff  did  nothing, 
except  merely  to  receive  an  inventory  of  the 
personal  property  of  the  debtor,  until  another 
execution  was  delivered  to  him,  in  May  fol- 
lowing, at  the  suit  of  a  subsequent  creditor ; 
hdd^  that  the  first  execution  was  dormant,  and 
constnjctively  fraudulent,  as  against  the  subse- 
quent execution.  Kellogg  v.  Gr\ffin,  17  J.  R. 
274. 

142.  Wliere  two  several  executions,  at  the 
suit  of  different  plaintiffs,  against  the  same  de- 
fetklant,  are  delivered  to  the  sheriff  at  different 
times,  and  the  sheriff  takes  and  sells  the  goods 
of  the  defendant,  and  applies  the  proceeds  in 
satisfaction  of  the  first  execution,  leaving  the 
other  unsatisfied,  though  he  is  accountable  to 
the  plaintiff  in  the  first  execution,  for  having 
so  sold  and  misapplied  the  property  of  the  de- 
fendant to  the  last  execution ;  ^et  a  third  cred- 
itor, who  has  got  possession  of^  the  goods  sub- 
sequent to  the  delivery  of  the  first  execution, 
but  prior  to  the  second,  cannot  avail  himself 
of  such  act  of  the  sherifl^  or  call  in  question 
the  regularity  of  the  sale.  Beals  v.  Men,  18 
J.  R.  3(53. 

143.  Where  the  maker  of  a  promissory  note^ 
protested  fbr  non-payment,  confessed  a  judg- 
ment in  favor  of  the  endorser  for  his  security, 
and  the  holders,  who  had  previously  sued  the 
maker,  afterwords  recovered  judgment  against 
him,  and  executions  on  both  jiKisriiients  were 
in  the  hands  of  the  sheriff,  though  the  execu- 
tion on  tlic  jndgnient  in  favor  of  the  endorser 
was  first  delivered,  the  Court,  ou 

motion  ♦of  tbe  holdcn*,  plaintiffs  in    [  •619  ] 
the  second  suit,  ordered  tlie  sher- 
iff, out  of  moneys  arising  from  a  sale  of  the 
defendant's  property,  first  to  pay  and  satisfy 
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tnc  second  ezeeutioD  in  favor  of  tbe  holden 
of  tbe  note.  Bank  of  Auburn  v.  Tkrocp^  18 
f  •  R.  506. 

See  further^  tit.  Frauds,  L  IL    Judgmewt, 

Execution  in  a  Justice's  Court,  see  Courts 
or  Justices  of  the  Peace. 

in  ejectment,  see  Ejectment. 

See  <a.  Chancert,  XXIII.  Exectdum. 


EXECUTORS    AND   ADMINISTRA- 
TORS. 

I.  Mministration  and  admintttrcUor. 
IL  ffluU  goes  to  the  A«r,  and  what  to  the 
exuutor. 
ni.  Payment  of  debts. 
IV.  Wl!en  executors  and  administrators  are 

personally  liaUe. 
V.  Actions  by  and  against  executors  and  ad' 

ministrators. 
VL  When  executors  and  administrators  shall 

pay,  and  when  recover  costs. 
VTT.  Aithoirity  of  an  executor  or  administrator. 
VlII.  Action  on  the  administration  bond. 

L  Administration  and  administrator. 

1.  The  surrogate  may,  in  his  discretion, 
grant  adoiinistituion  to  any  one  of  the  next  of 
kin  to  the  testator,  to  the  exclusion  of  all  the 
rest    Taylor  v.  Delaney,  2  C.  C.  E.  14a 

Where  an  inhabitant  of  this  state  went  into 
another  state,  leaving  his  wife  and  property 
here,  and  resided  there  seven  years,  and  died 
intestate ;  heldj  that  he  had  ceased  to  be  an  in- 
habitant of  this  state,  (there  being  no  evidence 
of  an  animus  revertendiy]  and  the  Judge  ^f  the 
Court  of  Probates  only,  not  the  surrogate,  had 
power  to  grant  administration  of  his  goods 
and  chattels  within  this  state.  Jfeston  y,  Wes- 
ton, U  J.  R.  428, 

2.  Whether  the  exercise  of  that  discretion 
m^  be  reviewed  upon  amieal  ?   Quore.  Ibid. 

3.  The  intestate  confessed  a  fraudulent 
judgment,  to  defeat  his  creditors,  to  A.,  on 
which  an  execution  was  issued,  and  the  goods 
of  the  intestate  were  bought  in  by  A.  for  the 
same  fraudulent  purpose ;  after  the  death  of 
the  intestate,  a  creditor  took  out  administration, 
and  seized  and  took  the  goods  in  the  posses- 
sion of  A.,  as  the  pro()erty  of  his  intestate ; 
held,  that  the  creditor,  in  his  character  of  ad- 
ministrator, could  not  impeach  the  judgment, 
and  that  he  had  no  right  to  take  the  goods,  as 
a  creditor,  without  suit,  but  was  a  trespasser. 
Osborne  v.  Moss,  7  J.  R.  161. 

4.  But  though  he  was  administrator,  he 
might,  as  creditor,  have  sued  A.  as  executor 
de  son  tort.    Ibid. 

5.  If  an  executor,  de  son  tort,  take  out  let- 
ters of  administration,  it  makes  legal  all  acts 
which  were  before  tortious.  Ratloon  v.  Oiw- 
acker,  8  J.  R.  126. 

6.  If  a  person,  who  is  sued  as  executor  de 
son  tort,  uJces  out  administration  pending  the 
-nit,  though  it  will  not  defeat  the  suit  which 
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was  well  commenced,  yet  it  will  legalize  all 
intermediate  acts,  ab  initio,  and  justify  a  re- 
tainer.   Ibid. 

•II.    What  goes  to  the  heir,  and    [•620] 
what  to  the  executor. 

7.  Real  coyenants,  such  as  run  with  the  land 
only,  go  to  the  heir.  Hamilton  v.  Wilson,  4  J. 
R.72. 

8.  But  where  a  covenant  of  seisin  was 
broken  in  the  lifetime  of  the  ancestor,  as 
where  the  grantor,  at  the  time  of  execuiiag 
the  conveyance,  was  not  seised,  the  righto? 
action  for  the  breach  goes  to  the  personat  rep- 
resentatives of  tbe  grantee,  and  not  to  his  heir. 
Ibid. 

III.  Payment  qf  debts. 

9.  If  one  of  several  joint  makers  of  a  prom- 
issory note  dies  solvent,  and  the  survivors 
become  insolvent,  the  estate  of  tbe  deceased 
is,  in  equity,  chargeable  with  the  payment  of 
the  note.    Jenkins  v.  De  Groot,  1  Cf.  6.  E.  12i 

10.  The  whole  real  estate  of  the  testator 
vvas  sold,  under  an  order  oi^  the  surrogate,  by 
his  executors,  at  auction,  to  A.,  who  purchased 
on  behalf  of  the  executors,  for  25  dollars,  and 
was  reconveyed  by  A.  to  tlie  executors,  who 
afterwards  sold  the  same  for  2,500  dollars,  bat 
the  money  was  not  paid  into  the  office  of  the 
surrogate.  A  judgment  was  recovered  against 
the  executors  for  129  dollars ;  and,  at  tbe  time 
of  the  judgment  thev  had  administered  amU 
to  the  amount  of  2000  dollars,  but  the  amount 
of  the  inventory  was  381  doHan.  The  judf 
ment  was  revived  against  the  executors  by 
scire  facias,  who  pleaded  piene  admim^ravUj 
under  the  act  for  the  amendment  of  the  law; 
held,  that  though  the  executors  were  liable  for 
the  whole  proceeds  of  the  estate  sold,  beinf 
2,500  dollars,  yet  that  under  the  act,  (^ss.  36L 
c.  79.  s.  2a  1  N.  R,  L.  452.)  they  were  not 
responsible  immediately  to  the  creditors  of 
the  testator,  but  to  the  surrogate,  as  trustees 
commissioned  by  him  to  sell ;  and  that  when 
tlie  whole  real  estate  is  sold  by  order  of  the 
surrogate,  the  mouey  paid  into  his  office  be- 
comes equitable  assets,  and  is  to  be  distributed 
pari  passu,  and  not  according  to  the  nile  of 
the  common  law.  Tappen  y.  Kain.  12  J.  R* 
120. 

IV.  When  executors  and  administralon  en 

personally  Htdde. 

11.  Suffering  a  judgment  by  default  is  an 
admissicHi  of  assets,  and  cannot  be  denied  in 
an  action  on  that  judgment  Piatt  T.  RcH^ 
1  J.  C.  276. 

12.  And  such  judgment,  and  a  return  of 
nulla  bona  XokJL  fa.  issued  thereon,  are  con- 
clusive evidence  of  a  devastaviL    Ibid. 

13.  Where  an  executor  does  an  act  in  good 
faith,  but  under  a  iltistnlce,  he  will  not  he  lia- 
ble ;  as  for  making  a  surrender  of  a  tenn,  oo 
the  supposition  that  it  was  forfeited,  for  a  lees 
considei-ation  than  it  was  worth.     The  P&ifU 

V.  Pleas,  2  J,  C.  376. 
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14.  But  ify  while  the  agreement  continues 
executory,  he  discovers  his  niistake*  and  then 

executes  a  release  of  the  terin,  he 
[  *621  ]     is  /chargeable  *with  a  deoasUwity 

for  the  diiiefence  between  the  sum 
received  or  the  siU'reader,  and  the  real  value 
of  the  estate.    Ibiai 

15.  If  an  executor  has  been  robbed  of 
nionev  belonging  to  his  testator's  estate,  he 
will  be  exonerated  from  accounting  £6r  it. 
I\urman  v.  Cat^  1  C.  O.  E.  96. 

IG.  And,  after  his  deatli,  his  iiersonal  re|ire- 
aeutative  niay  avail  him^lf  of  the  excuse, 
though  uncorroborated  by  the  oatli  of  him 
whom  he  represents.     Ibid, 

17.  If  an  executor  or  administrator  com- 
poumLa,  and  releases  a  debt,  he  is  responsible, 
at  law,  lor  the  whole  amount  which  was  due. 
De  Diemar  v.  Van  H^ageneuy  7  J.  R.  404. 

18.  A  note  made  by  an  administrator,  as  ad- 
ministrator, by  which  he  promises  to  f>ay,  ^. 
lor  value  received,  by  the  intestate  and  his 
heir9,  is  void,  for  want  of  consideration.  Ttn 
Eyck  v.  Vaiukrpody  8  J.  R.  120. 

ID.  Where  a  suit  is  brought  by  an  executor 
or  administrator  before  a  Justice's  Court,  and 
the  defendant  pleads  a  set-off,  and  a  balance  is 
Ibund  in  his  favor,  the  judgment  £br  the  de- 
fendant is  absolute  and  peremptory  against  the 
plaintifi^  who  becomes  thereby  charged  for  the 
judgment,  (U  h&nis  propriis,  Smtlh  v.  Lock- 
wowi,  10  J.  R.  3(iG.  And  nt  WtUs  v.  JVeuH 
ibu^ik,  IJ.  C.  228. 

20.  A  co-executor  or  co-administrator  is 
chargeable  only  for  the  assets  which  come  to 
his  bands,  and  not  for  those  in  the  hands  of 
bis  companion,  and  is  answerable  only  for  the 
goodness  of  his  own  plea.  Douglass  v.  Sat- 
terUt^  11  J.  R.  16. 

21.  So»  one  executor  Is  not  chargeable  with 
the  dtvaitmt  of  the  other.  Per  £en/,  Ch.  J. 
Bnd. 

22.  But  when  assds  have  once  come  to  his 
possessioB,  be  is  answerable  for  the  due  ad- 
jninivtration  of  them,  even  if  he  deliver  them 
over  to  his  co-executor.  Per  KtnL  Ch.  J. 
Bnd. 

23.  A.,  the  administrator  of  an  intestate,  un- 
der an  order  of  the  surrogate,  sold  certain  land 
of  the  intestate,  and  took  a  bond  and  mortgage 
from  a  purchaser,  to  secure  the  consideration. 
He  afterwards  drew  an  order  upon  the  pur- 

*  chaser,  in  favor  of  B.,  for  part  of  tlie  debt, 
stating  in  the  order,  that  the  amount  should  be 
credited  on  the  bond  and  mortgage ;  but  the 
purchaser  refused  to  pay  the  order,  as  the  bond 
and  mortgage  bad  been  assigned  to  C.  Hddj 
that  A,  having  received  the  mil  amount  of  the 
bond  and  mortgage  from  the  assignee,  and  be- 
ing credited  for  the  amount  of  the  debt  to  B., 
m  hifl  account  with  the  surrogate,  was  liable, 
in  his  individual  capacity,  to  B.  for  the  amount 
of  the  order,  as  for  so  much  money  had  and 
received  to  the  use  of  B.  Moshsr  v.  HubbwrL 
13  J.  R.  510. 

24.  The  plaintiff,  and  the  defoodanti^  l^ho 
were  executors,  agived  to  aubmit  a  dtfihrance 
between  theoi,  aa  to  the  aecoonts  between  the 
plaintiff  and  Uie  testator,  to  the  award  of  £., 
and  executed  promiMory  ooiai  to  aach  other. 


signed  by  them,  individually,  for  1,500  dollars^ 
payable  on  demand,  which  were  delivered  to 
the  arbitrator,  who  was  to  endorse  his  award, 
and  the  arbitrator  endorsed  on  the  note  given 
by  the  defendants  his  award,  finding  a  balance 
due  to  the  plaintiff,  from  the  estate  of  the  tes- 
tator, of  97  dollars  and  33  cents,  and  endorsed 
a  payment  on  the  note,  so  as  to-  reduce  it  to 
that  sum ;  in  an  action  ^brought  on 
the  note  to  recover  the  sum  so  [  *62i2  ] 
awanled,  heU  that  the  defendants 
were  not  liable  ftrsonaUyt  and  that  the  action 
could  not  be  maintained  against  them,  as  exec- 
utoia,  without  proving  assets,  Schoonmakar  v« 
Roosoy  17  J.  R.  301. 

25»  Where  an  executor  or  administrator 
pleads  a  false  plea,  the  judgment  is  de  bonis 
teslatoris,  si  non^  de  bonis  propriis,  &c. ;  and, 
under  the  statute,  if  sufficient  goods  and  chat- 
tels cannot  be  found,  then  of  the  lands  and 
tenements^  &lc,  Lansing  v.  Lansings  18  J.  R. 
502. 

V.  Actions  by  and  Ofcainst  txeetdors  and  ad- 

mimsbrators, 

fiO,  Executors  may  have  trespass  for  wast- 
ing and  destroying,  as  well  as  taking  and  car- 
lymg  away,  tlie  goods  of  their  testator.  Sni- 
Jkr  V.  Croy,  2  J.  R.  227. 

27.  Covenant  lies  by  executois,  on  an  ex- 
press covenant  for  rent  accrued  during  the  lifo 
of  the  testator.  Executors  qf  Fan  Rmsadaer 
V.  Exeeuiors  of  Plainer,  2  J.  C.  17. 

28.  But  not  for  rent  afterwards  becoming 
due.    Ibid, 

29.  Debt  will  not  lie  against  the  executom 
or  administrators  of  a  sherifi^  for  an  escape, 
in  the  lifetime  of  their  testator  or  intestate. 
Martin  v.  Bradkf,  1  C.  R.  124. 

30.  Actions  arising  Urom  tort  or  misfeasance 
do  not  survive  against  executoxa.  DrankHn  v. 
Lotff,  IJ.  R.  396. 

31.  So,  an  action  on  the  case  will  not  lie 
against  the  representatives  of  a  deceased  post- 
master, for  money  feloniously  taken  out  of  a 
letter  by  one  of  his  cleikB.  Ibid,  [Set  20  J. 
R.33.W.50.] 

32.  €k>veTiant  lies  against  executors  and  ad- 
ministrators of  a  grantee  in  fee,  where  the 
grantee  covenants  for  himself^  his  executors, 
Au;.,  to  pay  a  rent  in  fee,  although  the  land 
goes  to  the  heirs.      Hrecufor^  of  Van  Rensst- 

'  kier  V.  Executors  of  Plainer,  2  J.  C.  17. 

33.  Covenant  ooes  not  lie  by  the  devisees 
of  the  lessor  against  the  executon  of  the  lea- 
see, for  rent  accrued  since  the  death  of  the 
testator.  Devisees  of  Van  Renssdaer  r.  Exec- 
uiots  of  Ptatnar,  2  J.  C.  24. 

34.  If  the  endorser  of  a  note  die  before  it 
becomes  due,  in  an  action  by  the  bolder 
against  his  executor,  the  promise  to  pay  must 
be  alleged  to  have  been  made  by  the  defend- 
ant ;  if  by  his  testator,  it  wiU  be  fataL  SteW" 
orfy,  Edm,  a  C.  R*  121. 

91.  in  an  ac^oii  agamst  an  executor,  the 
plahatiS;  ID  order  tq  aaye  \he  statute  of  limita- 
tions, may  state,  that  the  teatatof  (leiog  indebt- 
ed, &cl  the  exeeutoiv  after  the  detoh  of  the 
fpstatoi   in  coniideratiom  fco.,  {ff^miiQd  to 

9\S 


EXECUTORS  AND  ADMINISTRATORS. 


pay :  and  the  defendant  may  iet  up  every  de- 
Piuce  which  he  could  have  done,  if  the  om- 
tumpsii  had  heen  laid  from  the  testator^  and 
the  judgment  will  he  de  botda  Ustatori»^  n  mm, 
&c.    ffhUaker  v.  Hluiaka;  6  J.  R.  112. 

36.  A  count  on  a  promise  made  by  an  execu- 
tor or  administrator,  as  such,  and  in  which  he 
18  not  charged  as  personally  liable,  may  be 
joined  with  a  count  on  a  promise  made  by  the 
intestate.  Carter  y.  Phdp»*§  Administrator,  8  J. 
R.440. 

37.  Whether  the  promise  by  the  testator,  and 

subsequently  by  the  ^executor  for 

[  *6J13  ]    the  some  cause,  be  in  one,  or  io  dki- 

tiuct  counts,  is  not  material.     JUd, 

38.  On  the  plea  of  vUne  administravit,  the 
9nus  probandi  lies  on  the  defendanL  FtisU  v. 
JRofrmt,  1  J.  C.  276. 

39.  Where  a  deftult,  regularly  entered 
a|;aui8tan  administrator,  was  set  aside,  on  suffi- 
cient excuse,  the  Court  ordered  the  judgment 
to  stand  as  security  for  the  assets  reniiiining, 
after  payment  of  prior  judj^menta  confe8sed» 
aud  for  assets  qwindo  aeaderuU,  and,  also,  that 
he  disclose  by  affidavit  the  state  of  the  assets. 
AUcAie  V.  Smith,  2  J.  C.  266. 

40.  If  a  reffular  judgment  has  been  obtained 
against  an  administrator,  by  default,  and  more 
than  a  tenn  has  elapaed  rince  the  delendaat 
knew  of  the  default,  yet  the  Court  will  set  aside 
the  de&ult,  on  pavment  of  costs,  to  let  io  the 
administrator  to  plead,  so  as  to  prevent  hb  be- 
ing made  liable,  de  hoitii  froprut,  through  the 
ignorance  or  negligence  of  his  attorney. 
PhUUp$  V.  Haufliy,  6  J.  R.  129. 

41.  The  trutli  or  falsehood  of  the  plea  of 
pknt  adnUmsinmt  la  to  be  determined  by 
reference  to  the  inventory  only.  Tappen  v. 
Earn,  12  J.  R.  120. 

42.  Where  an  executor  pleads  several  out^ 
standing  judgments,  or  other  debts  of  a  higher 
nature  tljan  that  for  which  he  is  sued,  and 
fkne  admimttraoit  prater,  and  some  of  the 
judgments  are  badly  pleaded,  but  others  are 
well  pleaded,  the  plaiotiflT  cannot  have  judg-^ 
inent  ffenerally  ibr  his  whole  demand;  but  if 
tlie  judgments  or  debts,  well  pleaded,  are  suf- 
ficient to  absorb  the  aasets  confessed,  he  may 
lake  judgment  for  ossete  tn /Vltmo:  or  if  the 
m$aeti  confessed  are  more  than  sufficient  to 
Mtiify  the  well-pleaded  judgments,  he  may  take 

S1gmentfortheoverpitt&  Dou^asi  y,  SaUeT' 
11  J.  R.  16. 

4a  The  plaintiir  in  aueh  oaae  sboukl  not 
demur  to  the  whole  plea,  but  only  to  such  of 
the  judgments  or  debts  as  are  badly  pleaded, 
and  traverM  the  residue  of  the  plea.    Ibid, 

44.  When  outstanding  judgments  recovered 
against  the  testator  or  intestate,  jointly  with 
other  penKwa,  are  pleaded,  the  demodant  must 
aver  tnat  the  testator,  or  iatesiaie,  was  the  sur- 
vivor, widiout  which  he  was  not  efaaigeaUe  at 
law.    Ibid,  .. 

45w  Jl  aacoit,  dwt  on  a  plea  of  jrfene  oilBiuits- 
trmii,  if  the  plaintiff  prove  asieCt,  the  defends 
ant  is  fiabfe  only  to  the  extent  of  the  Miciff 
proved,  and  not  for  the  whole  demand.    Rid. 

4&  An  admission  by  one  of  several  execu- 
tora  or  admittistraton,  of  a  debt  due  from  the 
iMlBtor  or  uMMiat%  does  not  oondude  the 

aid 


othera  from  shovirtng  that  the  debt  has  been 
paid.    James  v.  HaMey,  16  J.  R.  273. 

47.  One  of  several  admlnistratorB,  having 
assumed  the  payment  of  a  debt  due  from  the 
intestate  to  the  plainflffs,  received  the  mooey 
of  the  estate,  to  the  amount  of  the  debt,  in  order 
to  pay  it,  and  nve  his  iK>le  to  the  plaintifT  for 
the  amount.  He  continued  solvent  Ibr  three 
yeare  afterwards,  during  which  time,  the 
plalntifft  extended  then*  credit  to  him,  ^  re- 
ceiving a  new  note,  and  he  then  foiled  without 
having  paid  the  debt ;  hdd,  that  under  the 
circumstances  of  the  case,  it  might  be  intend- 
ed that  the  note  of  the  plaintiff  was  accepted  in 
full  satis&ction  of  the  debt  *,  eapecially  after  (he 
plaintifli  had  indulged  the  administrator  for 
so  long  a  time.    Rid, 

•48.  A.,  one  of  three  exocutoff,  [HiWl 
and  indebted  to  tiMi  testator,  at  the 
time  of  making  his  will,  by  simple  con- 
tract, reftised  to  act,  and  the  other  two  ex- 
ecutora  proved  the  will  and  administered.  A, 
afterwards,  gave  a  bond  to  the  two  acting 
executors  for  the  debt  due  by  him  to  the  testa- 
tor; and  more  than  a  year  thereafter,  took 
upon  himself  the  office  of  executor,  and  ran* 
celled  the  bond  ;  heid,  that  the  bond  was  to  be 
considered  as  given  to  the  two  executory  fora 
valuable  consideration,  in  their  private  oafiaci- 
ty  ;  die  addition  of  executota,  A^  being  mere- 
ly words  of  description ;  and  that  A.  eould 
not  avail  himself  or  the  privilege  of  executor, 
as  to  the  debt ;  and  that  the  caher  executofs 
therefore  might  maintain  their  action  agaioA 
him,  and  recover  the  amount  of  the  bond,  n 
destroyed.     Gardner  v.  MSOtr,  19  J.  R.  168. 

49.  In  an  action  of  assuwpmi  acafaist  an  ad- 
ministrator, the  defendant  pleaded  nan  as- 
sumpsit— non  assumpsit  infra  sex  oanoa,  and 
ptene  adminittrami,  and  a  veniict  was  found 
ror  the  plaintiff  on  the  two  first  pleas,  and  for 
the  defendant  on  the  third  plea ;  held,  that  the 
plaintiff  was  entitled  to  judgment  of  aasec^ 
wando  aeeidmnt,  4tc.  Ibr  the  amotmt  of  the 
aaraages  assessed  on  the  fint  Issue ;  bat  that 
the  defendant  shouM  have  judgment  for  his 
costs.     Osterhout  v.  Hardenhervh,  19  J.  It  96a 

50.  Though  an  action  wUf  not  lie  against 
executon  ami  administrators,  for  n  fraud  of  the 
testator  or  inteatate,  which  does  not  bendit 
the  assets ;  yet  it  will  He  againat  his  repreeeot- 
atives  on  a  contract  fraiMlalently  neribfn)«l« 
by  him.  Troup  v. Exeeuters  ofSmiik,^ l  R* 
33.    5eem(e,pr.3Q,31. 

5L  la  an  action  bn>uj[[ht  Ky  an  admlni^ra- 
tor  Ibr  a  debt  due  to  bis  ratestate,  the  dHendant 
oonnot  set  off  a  debt  due  from  the  iotesiate 
and  purehaaed  by  the  defendant  after  the 
death  of  the  intestate.  JtssI  v.  3Wor,  20J.it 
187. 

53.  Where  there  are  crsditera,  hi  equal  de- 
gree, of  a  testator  or  inteatate,  the  one  who 
coroineneea  an  action  against  the  executory' 
administrator,  is  entided  to  priority  of  sstJaiae- 
tion,  which  the  defendant  cannot  defeat  bj  a 
vohintary  payment  to  another  creditor.   B»g' 

gUs  V.  Amitm,  14 1.  R.  44& 
53.  Where  two  eraditoraoommenceacnoos, 

the  exeeuter  or   administrator  mav  gin  * 
prelarNiea  tomu^bj  uimfiMing  juggmepttt 
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hi  in,  which  be  may  plead  in  bar  of  the  action 
by  the  other.    Ibid, 

54.  But  he  caonot  take  advantage  of  such 
judgment  in  anj  other  way,  than  by  pleading 
iu    [bid, 

55.  If  an  executor  or  administrator  confesses 
a  judgment,  orsufTeiis  n  judgment  to  pass  by 
default,  he  is  estop|)ed  irom  denying  assets  to 
the  amount  of  such  judgment,  as  &r  as  regards 
the  plaiDtiiil    Ibid, 

56l  But  it  is  no  estoppel  as  to  another  plain- 
tiff.    IbU. 

57.  A.  commences  an  action  against  an  ad- 
ministrator, and  then  B.  commences  an  action, 
and  the  defendant  confesses  judgment  to  B. : 
in  the  action  at  the  suit  of  A.  be  pleads  out- 
atanding  debts  of  a  higher  degree,  and  a  debt 
due  to  himself  of  equal  degree,  but  does  not 
plead  the  judgment  recovered  by  B. ;  held,  thai 
the  defendant,  not  having  pleaded  B.'8  judg- 
ment, cannot  avail  himself  of  it  as 
[  *025  ]  a  defence,  but  *thBt  it  is  an  admis- 
sion of  assets,  so  as  to  entitle  A.  to 
a  judgment  on  the  plea  of  pUne  administravit, 
and  that  the  defendant  micnt,  notwithstanding, 
take  advantage  on  his  defence  of  the  debts  he 
bad  pleaded.    Ibid 

5d.  Such  judgment,  ahhongh  not  an  estop- 
pel in  the  suit  by  A.,  ia,  U  teema^  evidence  of 
assets  to  a  jury.    Rid 

59.  A  teems  that  the  neglect  of  the  ekecutor 
or  adminbtrator  to  file  an  Inventory,  is,  also,  a 
circumstance  of  some  weight  to  charge  him 
with  assets.    Ibid, 

60.  An  outstanding  debt  due  to  the  testator 
or  if«teacate,  is  not  assets  in  the  bands  of  his 
executor  or  administrator,  where  there  bas  not 
been  gross  negligence,  or  collusive,  fraudulent 
and  unwasonabfe  delay  ia  collecting  it.     Ibid 

VI    ffktn  txteutoTt  and  adnUnUhraton  shall 
'  jMry,  smd  uihen  rtcottr^  costs, 

6L  Where  an  exeeotor,  plaintiff  in  the  Su- 
preme Court,  recovers  less  than  50  dollars,  he 
shall  not  ftey  costs ;  nor  b  he  entitled  to  re- 
cover costs  mm  the  defendant  Ertcutors  of 
Mahmtv  r,  FtMer,  2  J.  C.  209.  S,P.CarliUy. 
Baits,  8  J.  R.  379. 

62.  But  an  executor,  recovering  less  than  25 
dollars  in  the  Common  Pleas,  is  entitled  to 
costs.  Exteutors  ofMakam  v.  Pidkr^  2  J.  C. 
209.  [But  since  the  act  of  5th  ^yrHy  1820, 
(Seas.  96.  c  53.)  gives  to  iustioes  of  the  peace  ju- 
risdiction of  suits  brought  by  executors  and  ad- 
ministrBtors,  it  would  seem,  that  the  executor 
would  not  be  entitled  to  costs  in  such  case.] 

63.  Where  an  executor  or  administrator  has 
recovered  less  than  25  dollars  in  the  Common 
Pleas,  the  Supreme  Court  will  not  grant  a 
mwsdamMM  to  compel  the  Court  below  to  give 
iudgmeiit  for  the  pluntifl^  for  cosGs,  but  will 
leave  him  to  bis  remedy  by  writ  of  error. 
Tkt  People  v.  7%e  Judges  ofUtsUr,  C.  C.  117. 

64.  Costs  were  refused  against  an  executor, 
liaiDtHC  who  was  nonsuitoa  for  a  variance  be- 
t;reen  the  declaiation  and  writing  declared 
npon.  Fleming  V.  jyer,  1  J.  C.  102.  8.  C. 
C-C.  60L 

65u  Ifjttdgnieiit  be  given  against  adxnlniBtra- 
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tors,  when  plaintiffis  on  demurrer,  they  must 
pay  costs.  Mminiatralors  of  Kellogg  v.  }VU- 
cocks,  2  J.  R.  377.  S.  P,  Saiisbwry's  Executors 
V.  Heirs  of  Philips,  12  J.  R.  289. 

66.  Where  a  wrong  action  is  brought  by 
mistake,  administrators  may  discontinue  with- 
out costs.    Phaniz  v.  HiU,  3  J.  R.  249. 

67.  In  an  action  of  trover  by  an  administra- 
tor, when  the  declaration  contains  only  one 
count,  stating  the  trover  and  conversion  to 
have  been  in  the  lifetime  of  the  intestate,  the 
plaintiff,  although  he  fails  in  his  action,  is  not 
subjected  to  the  payment  of  costs,  ^dminis^ 
trcdorsof  THUm  v.  WiUiams,  11  J.  R.  403. 

68.  But  when  the  trover  and  conversion  are 
laid  to  have  been  afler  the  death  of  the  intes- 
tate, and  after  letters  of  administration  granted, 
if  the  plaintiff  fails,  be  must  pay  costs.    Ibid, 

•69.  Where  tlie  declaration  con- 
tains several  counts,  in  some  of  [  *6526  ] 
which  the  trover  and  conversion 
are  laid  before,  and  in  others  after,  the  death 
of  the  intestate,  and  the  granting  letters  of  ad- 
ministration, and  the  plaintiff  fails,  the  certifi- 
cate of  the  judge  who  tried  the  cause,  as  to 
whicj]  of  the  counts  the  plaintiff's  proof  ap- 
plied, will  be  received,  and  the  defendant  will 
recover  costs,  or  not,  accordingly.    Itnd, 

70.  Executors  and  administrators,  plaintififs, 
are  only  excused  from  costs  when  they  neces- 
sarily sue  in  their  representative  capacity. 
Rid, 

71.  On  being  nonprossed,  executors  hiust 
pavcosts.    Rudd  v.  hong,  4  J.  R.  190. 

72.  So  executors  and  administratoxs,  plain- 
tifis,  on  a  judgment  of  non^t^,  for  not  prose- 
cuting the  cause  to  trial,  must  pay  costs. 
Brown  v.  Lambert,  16  J.  R.  148. 

73.  On  a  scire/acias  hj  executors  to  revive  a 
judgment,  where  issue  is  joined  on  a  plea  of 
payment,  and  the  plalnti^  are  nonsmted,  at 
the  trial,  they  must  pay  costs.  Hogehoom  v. 
Clark,  17  J.  R.  268. 

See  ante,  1, 3.  5. 

VII.  JhUkerihf  f^an  exeaUar  or  adnUmstralar, 

74.  Each  executor  has  the  control  of  the 
estate,  and  may  release,  nay,  or  transfer,  with- 
out the  agency  of  the  otner.  Per  Kad,  Ch.  J. 
Doturlass  V,  SatteHee,  11  J.  R.  16. 

75.  Where  K.  subscribes  to  a  work,  to  be 
published  in  numbers,  the  publisher  dies  be- 
fore the  work  is  completed,  and  his  adminis- 
tratrix afterwards  completes  it,  and  sends  the 
numbers  to  K.,  he  is  bound  to  pay  for  the 
numbers  so  delivered  by  her,  after  the  death 
of  the  intestate.    Kline  v.  Louf^  IIJ.  R.  74. 


VIII.  Action  on  (he 


hand. 


76.  In  an  action  against  the  surety  on  an  ad- 
ministration bond,  it  is  sufllicient  for  the  plain- 
tiff to  state,  that  the  goods  and  chattels  and 
sums  of  money  of  tlie  deceased,  to  a  large 
amount,  to  wit,  to  the  amount  of^  &c  had  come 
into  the  hands  of  the  administratrix,  which 
she  bad  converted  and  disposed  oftoherown 
ose,  &.C, ;  the  creditor  not  being  presumed  to 
know  precisdy  what  roods^  dtc  the  adminis- 
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tratrix  had ;  that  fact  lying  more  properly  in 
the  knowled^  of  the  defendant.  TIte  Ptopit 
V.  DunUip,  13  J.  R.  437. 

77.  The  uon-poyment  of  a  judgment  obtain- 
ed against  the  administratrix,  mav  be  assigned 
as  a  breach  of  the  condition  of  such  bond. 
Rid, 

78.  The  surety  in  an  administration  bond  is 
liable  for  a  mal-administration  of  the  effects 
of  the  deceased ;  and  the  condition  of  the  bond 
is  not  to  be  restricted,  merely  to  the  exhibiting 
of  an  inventory  within  six  months  from  the 
date,  in  tlie  office  of  the  surrogate  of  the  coun- 
ty.   Hnd. 

79.  Such  bond  may  be  put  in  suit  agauist 
the  sureties,  at  the  instance,  and  (or  the  beneiit, 
of  creditors.    Ibid, 

♦80.  The  Supreme  Court,  if  they 

[  *627  ]    see  that  the  right  of  suing  on  the 

administration  b6nd  is  abused,  will 

interfere  and  set  aside  the  proceedings.     The 

People  T.  Duncan^  IJT.  R.  311. 

See  HL  Chaitcbbt,  Erecuiorg  and  Mminis- 
trcUors, 


EXTINGUISHMENT. 

1.  A  specialty  executed  by  one  partner, 
though  binding  on  him  alone,  is  an  extinguish- 
ment of  a  debt  from  the  partnership  to  the  ob- 
ligee. CUmerU  v.  Bnuh,  3  J.  C.  180.  S,  P. 
7\m  V.  Goodrich,  2  J.  R.  2ia 

2.  Taking  a  bond  and  mortgage  is  not  an  ex^ 
tinguishment  of  a  sealed  note,  previously  given 
for  the  same  debt  Phdp$  v.  Johnaon^  8  J.  R. 
54. 

3.  A  personal  action,  once  suspended  by  the 
Toluntary  act  of  the  party  endded  to  it,  is  for* 
ever  gone  and  discharged.  Tkofma»  v.  Hwiap- 
«m,2  J.  R.471. 

4.  If  a  creditor  appoint  bis  debtor  his  execu- 
tor, the  debt  is  extinguished.    9nd, 

5.  And  it  is  the  same  where  other  fwrsooB 
are  joined  with  the  debtor  as  executonk    Hid, 

6.  So,  where  A.  recovered  judgment  aeainst 
B.,  an  administratrix  of  C,  and  imerwards  ap- 
pointed B.,  and  two  others,  his  executors,  and 
died,  the  judgment  debt  against  B.  was  th^ie- 
by  exdnguished.    Ibid. 

7.  The  deacons  and  elders  of  a  church,  not 
incorporated,  called  the  plaintifTas  their  minis- 
ter, and  entered  into  an  agreement  with  him 
(or  a  stipulated  yeariv  sala^,  which  he  regu- 
larly received  from  the  deacons  and  elders  for 
the  time  being,  both  before  and  after  the  church 
was  incorporated,  without  ever  looking  to  the 
individuals  with  whom  he  made  the  agree- 
ment, for  payment  of  his  sahry ;  and,  when 
the  church  was  incorporated,  be  was  a  partv 
to  the  act  of  incorporation^  and  had  afterwards 
frequendy  recognized  it  as  a  corporation ;  on 
being  dismissed,  he  brought  an  action  against 
the  surviving  parties  to  the  original  call  or 
agreement,  in  their  individual  capacity ;  hddy 
that,  by  the  mutual  understanding  of  tlie  par- 
ties, the  original  contract  waa  waired ;  and 
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that,  after  the  incorporation  of  the  church,  the 
previous  contract  became  extinguished,  as  a 
private  and  simple  contract,  and  the  coroora- 
tion  acting  bv  their  seal,  having  assuraea  the 
contract,  and  become  the  debtor  of  A,  with 
his  assent  and  concurrence,  tlie  defendants 
were  not  responsible  to  him,  in  their  individu- 
v\  capacity.     Van  FUeden  v.  WeileSt  6  J.  R.85. 

8.  A  new  security  of  an  equal  or  inferior 
degree  is  not  an  extinguishment  of  a  prior  debt 
Jackson^  ex  dem.  Sternberg,  v.  Shaffer^  11  J.  R. 
513. 

9.  A  bond  and  warrant  of  attorney  on  which 
the  judgment  is  entered,  are  not  an  extiuguisb- 
ment  of  a  previous  judgment  against  the  same 
deibndanu    Ibid.  See  U  J.  R.  404. 

•10.  A  judgment  without  sat^    [  •OaS  ] 
isfaction,  is  not  an  extinguishment 
of  a  collateral  remedy  for  the  same  cause  of 
action,    Chipman Y.Martin,  13  J.  R.  240. 

11.  So,  an  unsatisfied  judgment,  in  an  ac- 
tion brought  for  the  recovery  of  rent,  does  not 
preclude  the  plaintiff  firom  distraining  for  the 
same  rent.    Ibid, 

12.  So,  a  colkteral  security  of  a  higher  na- 
ture, as  a  bond  and  warrant  of  attorney,  aa 
wliich  judgment  is  entered,  does  not  extin- 
guish the  original  costract,  as  long  as  it  re- 
mains unsati^ed.  J)<m  v.  Leal,  14  J*  R.  404 
See  11  J.  R.  513. 

13.  And,  where  the  higher  security  is  be- 
tween different  parties,  ana  for  other  debts  than 
the  original  one,  and  not  for  the  exact  amount 
of  that  debt,  it  will  be  taken  as  intended  to  tw 
collateral  only.    Bid, 


FALSE  IMPRISONMENT. 

I.  Wlunantuiiim/or<ifal9eia^r%§omneniiui> 
II.  Jugtification, 


L  ffhen  an  acHonfcr  afaUe  « 


Uu, 


1.  Trespass  for  a  fidse  impriaonment  liei 
against  a  justice  of  the  peace,  who  voluntanly, 
and  without  the  request  or  authority  of  toe 
plaintiff,  in  an  action  before  him,  issues  execu- 
tion against  the  bodjr  of  a  defendant  who  is 
privilc^|ed  from  imprisonment,  viiio  claimB  hii 
privilege,  and  is  taKon  on  the  execution.  Po^ 
eival  V.  Jones,  2  J.  C.  49. 

2.  It  is  otherwise,  where  he  does  not  claim 
his  exemption.    He$s  v.  Morf^an,  3  J.  C.  84. 

3..  If  a  defendant  in  execution,  who  hasffv- 
en  security  for  the  liberties,  and  resides  within 
the  limits,  be  superseded,  and,  on  demanding 
bis  discharge,  the  sheriff  refuses  to  gire  it  un- 
til his  poundage  fees  are  paid,  he  may  imme- 
diately depart ;  and  if  he  continue  on  the  lini- 
its  under  a  belief  that  the  discharge  was  requi- 
site, he  cannot  bring  a^  action  for  ftlse  im{ni^ 
onment  against  the  ciheriff.  Wdme  v,  Cotuio'^ 
4  J.  R.  32.  ^ 

4.  No  action  liea  ft>r  imprisoning  the  pbintin 
on  process,  voidable  only  as  long  as  it  appeais 
regular  upon  the  record;  bat  he  should  M 
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apply  to  the  Court  to  have  it  set  aside.  Rty- 
noldi  V.  Corp,  3  C.  R.  267. 

5.  Eapecjally,  if  the  plaintifT  has  waived  the 
error,  by  arailiiig  himself  of  his  imprison- 
ment, for  the  purpose  of  obtaining  the  benefit 
of  an  insolvent  act.  Reynoida  v.  ChurcL  3  C. 
R.274. 

6w  The  party  who  sues  out  process  from  a 
competent  Court,  is  responsible  only  for  the 
validity  of  the  process,  and  for  good  faith  in 
suing  it  ouL  Adams  v.  Freemanj  9  J.  R.  117. 
^.  He  is  not  to  answer  for  the 
[  *65K9  ]  acts  of  the  officer,  beyond  the  au- 
thority of  the  precept,  unless  done 
by  his  direction.    Ibid. 

8.  So,  if  an  officer,  without  the  authority  of 
the  plaintifi^  executes  a  writ  after  the  return 
day,  he  alone  is  liable.    Ihid» 

9.  Where  a  warrant  is  issued  from  a  justice's 
Court,  against  a  person  having  a  family,  at  the 
instance  of  the  plaintiff,  without  the  proof  re- 
quired by  the  act,  it  is  at  the  peril  of  the  party ; 
and  if  the  defendant  has  been  arrested,  he  may 
have  an  action  of  false  imprisonment  against 
the  plaintiff.    Curry  v.  Pringle,  11  J.  R.  444. 

II.  Jvsti/icaUon. 

10.  The  defendant  may  justify  under  pro- 
cess voidable  only  whilst  it  continues  without 
being  set  aside  by  the  Court.  Reynolds  v. 
Carp,  3  C.  R.  267. 

11.  So,  he  may  justify  under  a  co.  ra.,  is- 
sued against  the  plaintiff,  after  he  had  been  su- 
perseded in  execution.    Ibid* 

12.  Especially,  if  the  plaintiff  had  affirmed 
the  execution,  by  availing  himself  of  it,  to  ol>- 
tain  his  discharge  under  the  act  for  the  relief 
of  insolvent  debtors,  &c.  Reynolds  v.  CkurcL 
3C.R.274. 

13.  Where  the  sheriff  is  endeavoring  to 
make  an  arrest,  or  preserve  the  peace,  and  has 
commanded  others  to  assist  him,  he  is,  although 
absent  in  some  other  place,  if  such  absence  be 
for  the  purpose  of  furthering  the  design,  to  be 
deemed  constructively  present,  so  as  to  justify 
his  assistants.    Coyles  v.  Hurtinj  10  J.  R.  85. 

14.  So,  where  a  sheriff,  having  a  warrant  to 
apprebend  several  persons  who  had  riotously 
asHernbled  together,  and  committed  an  assault, 
&.C.,  came  to  the  house  where  they  were  assem- 
bledv  and  being  rtoisted,  and  unable  to  make  the 
arrest,  commanded  A.,  and  others,  to  guard  the 
houae  in  which  the  persons  were  assembled, 
and  prevent  their  escape,  while  he  went  to  the 
next  town,  about  four  milea  distant,  to  get  a 
sufficient  force  to  enable  him  to  execute  the 
warrant ;  heldy  that  the  sheriff  was  to  lie  deem- 
ed constructively  present,  so  as  to  justify  A. 
and  othera  in  arresting  the  o&ndera  during 
his  temporary  absence.    Ibid. 

15.  In  an  action  for  an  assault  and  false  hn- 
prisonment,  it  is  no  justification  that  the  plain- 
tiff^ being  engaged  in  an  affray,  was  taken  in- 
to cuscodjr,  until  he  could  be  brought  before  a 
justice,  without  stating  that  the  defendant  was 
an  officer,  or  acted  under  a  warrant.    PhOUps 

v.rma,  llJ.R/4da 

10.  Where  a  soldier  had  been  arrested  and 
coranihted  to  the  custody  of  the  commandant 


of  a  garrison,  who  ordered  him  to  do  certain 
dut^,  which  was  reasonable,  and  warranted  bi|r 
military  usa^e ;  hdd,  that  the  disobedience  of 
the  soldier  justified  the  officer  in  causing  him 
to  l>e  tied  to  a  gun,  and  was  a  defence  in  nn  ac  - 
tion  for  ftlse  imprisonment  Schuneman  v 
DibUe,  14  J.  R.  235. 

And  see  Fleaoucg.    Trespass.    Justicv 
OE  THE  Peace. 


•'FELONY. 
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1.  A  breach  of  prison  hy  a  person  in  jail,  on 
a  charge  of  felony,  is  itself  a  felony  above  the 
degree  of  petit  \arceny,  and  punishable  by  im- 
prisonment in  the  stateprison,  for  a  period  not 
exceeding  14  years.  The  People  v.  Duell,  3  J. 
R.449. 

2.  If^  on  examination  of  a  charge  of  suspi- 
cion of  felony,  or  of  having  stolen  goods,  the 
magistrate  be  satisfied  that  there  is  no  ground 
for  suspicion,  he  may  dismiss  the  person  so* 
cused.    &eor  V.  £a6(^  2  J.  R.  203 

And  see  Burqlart.     Forgeet     Izidic^ 

MEI«T.      liAACEifT. 


FENCE    VIEWERS     AND    PARTI- 
TION FENCES. 

1.  The  existence  of  a  dispute  about  a  parti- 
tion fence,  is  sufficient  to  enable  the  fence 
viewere  to  interpose.  Burger  v.  Korh  ijg/U,  4  J. 
R.  414. 

2.  In  an  action  to  recover  the  defendant's 
proportion  of  the  expenses  of  putting  up  a  |)ar- 
tition  fence,  if  no  dispute  had  existed  as  to  the 
proportion,  adecimon  of  the  fence  viewen 
need  not  be  shown.  fViQoughby  v.  CarkUmf 
9J.R.136. 

3.  And  in  such  case,  the  costs  and  expenses 
of  repairing  are  not  to  be  settled  by  the  fence 
viewers.    Snd. 

4.  Parol  proof  of  a  written  notice  to  repaii 
is  sufficient    Ibid, 

And  see  Distress. 


FERRY. 

A  person  having  a  right  of  ferry  granted  nn* 
der  the  act  to  regulate  ferries  in  this  state^ 
(Sess.  20.  c.  64. 2  N.  R.  L.  210.)  cannot  main- 
tain an  action  on  the  case  for  the  disturbance 
of  his  right ;  his  only  remedy  is  for  the  penal- 
ty given  by  the  statute.  Almy  v.  Hams^  5  /• 
R.175. 
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FINE— FORCIBLE  ENTRY  AND  DETAINER. 


[  •631  ]  •FINE. 

1.  The  last  proclamation  of  a  fine  faavinff 
been  omitted  at  the  proper  time,  was  allowed 
to  be  made,  nunc  pro  tunc.  Van  Msb  v.  (kar- 
diiier,  1  C.  IL  59. 

2.  A  fine,  and  ^re  years'  non-claim,  are  con- 
\  dusiYe  evidence  of  title  in  the  cogiiizee,  against 
j  all  iiersons  not  under  any  legal  disability ;  and 
';  a  fine  alone  is  sufilcient  to  support  an  action 
<    of  ejectment  against  a  person  who  has  entered 

during  the  five  years  without  title.    Jackson^ 
ez  deiii.  Waiaon,  v.  Smiihj  13  J.  R.  426. 

3.  A  person  holding  land  by  deforcement 
merely,  cannot  lev^  a  fine,  so  as  to  aflfect  or 
bar  a  stranger  to  it  LUnij  ex  dem.  Eden.  v. 
JBMiM,20J.R.48a 


FISHERIES. 

1.  Clearing  out  a  fishing-place  in  a  river 
does  not  give  an  exclusive  right  of  fishery. 
West/aU  v.  Van  Anker,  12  J.  R.  425. 

2.  Where  an  island,  commonly  called  and 
known  hy  the  namt  of  Green  Flats,  was  granted 
by  patent,  it  was  held  good,  though  the  Green 
Flats  was  sometimes  covered  with  water ;  but 
this  is  not  a  grant  of  a  fisheru,  but  of  the 
land  only,  subject,  however,  to  be  used  as  a 
common  highway  and  public  fishery,  until  oth- 
erwise appropriated  by  the  private  owner. 
Brink  v.  Richlmyer,  14  J.  R.  255. 

3.  And,  it  stems,  that  an  action  will  not  lie 
for  taking  fish  on  such  island.    Ibid, 

4.  But  the  public  fishery  does  not  give  fish- 
ermen the  right  of  drawmg  their  nets  upon 
Ihe  Flats.    Ibid. 

5.  A  gran  I  of  the  exclusive  privilege  of  fish- 
ing on  the  Green  Flats  for  ten  years,  is  not  a 
lease  of  the  fishery,  but  of  the  right  of  draw- 
ing nets  upon  the  flats,  such  being  the  pur- 
pose for  which  they  had  been  used,  and  this 
being  in  the  power  of  the  lessor  to  grant ;  but 
the  oahery  on  the  IJats  still  continues  com- 
mon.   Ibid. 

6.  Fishing  on  a  Sunday,  in  tlie  channel  of 
the  Hudson  Rvoer,  between  the  city  of  J^ew- 
York  and  Baker^s  FaUs,  is  n  violation  of  the 
act  to  protect  the  fishing  in  Hudson  River,  &c. 
^e«».  38.  c.  146.  s.  4.)    Sickles  v.  Sharp,  13  J. 

7.  The  Sarcmac  not  being  a  navigable  river, 
the  erection  of  a  dam  by  the  patentee  (Z.  Piatt) 
of  a  tract  of  land,  lying  on  both  sides  of  the 
river,  in  1786,  near  the  mouth  of  the  river,  by 
which  the  salmon  are  prevented  from  passing 
up  the  river  from  Lake  ChampUnn,  is  not  in- 
dictable as  a  public  nuisance,  either  at  com- 
mon law,  or  under  the  statute  for  the  preserva- 
luwi  of  fish  in  certain  waters,  passed  AnrU  3, 
1801,  (Sees  24.  c.  127.)  and  re-enacted  the  5th 
of  JlprO,  18ia  (Sess.  36.  c.  62.  s.  3.)  which  re- 
quired the  ownersof  mills,  or  other 

[  •632  ]    dams,  which,  on  the  •28th  of  March, 
1800,  were  made  across  any  river 
or  creek,  running  into  Lakes  Ontario,  Erie,  or 
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Champlam,  so  as  to  obstruct  the  usual  conree 
of  salmon  in  going  up  tliose  rivers  or  creeks, 
to  alter  their  dams,  b^  makinff  slopes  to  tbero, 
in  the  manner  prescribed,  so  that  salmon  might 
freely  pass  over  the  dam.  Thf  PeoipU  v.  PUtU^ 
17  J.  R.  195. 

8.  These  statutes  ought  to  be  construed  with 
an  implied  excefition  of  such  rivers  or  creeks, 
not  being  navigable,  as  had  been  fully  and  ab- 
solutely granted  by  the  state  without  any  res- 
ervation or  limitation  tn  the  use  of  them. 
Ibid. 

9.  And  those  acts,  so  far  as  tbey  a^ct  the 
rights  of  Z.  Piatt,  the  patentee,  and  his  as- 
signs, to  the  absolute  and  exclusive  enjoyment 
of  the  Saranac,  within  the  bounds  of  tlie  pat- 
ent to  him,  or  impair  the  obligation  of  the  con- 
tract, are  unconstitutnnal  and  void.    Ibid, 

10.  The  fishery  in  Salmon  River,  in  the  coun- 
ty of  Oswego,  emptying  into  Lake  Ontaris, 
belongs  excmsively  to  th^  owners  of  the  adja- 
cent lands.  Hooker  v.  Cummings,  20  J.  B. 
90. 

11.  In  rivers  which  are  navigatlt,  that  is,  as 
far  as  the  tide  ebbs  and  fiowa,  the  right  of 
fishing,  as  well  as  of  navigation,  is  common  to 
all ;  but  in  rivers  not  navigable  in  that  sense, 
or  above  the  flow  and  renow  of  the  tide,  the 
proprietors  of  the  soil  have  the  exclusiTe  ri^t 
of  nshing  opposite  to  their  hmd,  to  the  middle 
of  the  river.    Ibid. 


FORCIBLE    ENTRY    AND    DE- 
TAINER. 

(Sess.  11.  c.  a  1  N.  R.  L.  9a) 

(a)  Proceedings  under  the  first  section  of  (head 
on  the  view  of  the  justice ;  (b)  Proceed' 
ings  to  heme  resUtutum  under  the  stcemi 
OM  subsequent  sections  of  the  act ;  (c)  Re- 
moval of  proceedings  wUo  the  Sugpnm 
Court 

(a)  Proceedings  under  the  first  section  ofthtod 
on  the  view  of  the  justice. 

1.  Although  the  statute  of  fotxsible  entiyand 
detainer  rendere  the  forcible  entry  of  a  persoo 
having  riglit,  indictable,  yet  it  doee  not  extend 
so  far  as  to  authorize  an  action  of  trespsa 
against  him.    Hyatt  v.  Woodi  4  J.  R.  ISO. 

2.  The  record  of  conviction,  under  the  fint 
section,  is  not  traversable ;  and  if  it  show  that 
the  justice  had  jurisdiction,  and  proceeded  re|^ 
ularly,  it  is  conclusive,  and  a  bar  to  any  wit 
brought  against  the  justice.  Mather  v«  Hood, 
8  J.  R.  44. 

3.  Where  the  justice  sets  on  his  own  view, 
without  any  inquisition  by  a  jar^,  be  can  only 
punish  the  party  guilty  of  the  lorce,  but  run- 
not  meddle  with  the  possession.  Jn  the  MatUf 
of  ShMweU,  10  J.  R.  304 

•4.  And  if  he  order  or  permit  a 
r^itution  of  posaeision,  k  is  ir-    [•683] 
regular.    Ibid* 
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(b)   Proceedings  to  have  restUidion  under  the 
second  and  subsequent  sections  of  the  ad, 

5.  Where  the  justice  proceeds  under  the  se- 
cond section  of  the  act,  it  is  not  necessary  that 
he  should  previously  go  in  person,  and  record 
the  force.     The  People  v.  Anthony^  4  J.  R,  198. 

6.  The  remedy  afforded  by  the  second  sec- 
tion of  the  act  is  distinct  from  that  contained 
in  the  former  section.    Ibid, 

7.  The  indictment  may  state  a  seisin  in  the 
prosecutor  at  the  lime  of*^the  entiy.  The  Peo- 
ple V.  Shaw,  1  C.  R.  125.  The  People  v.  King, 
2  C.  R.  98. 

8.  Also,  an  entry  either  peaceable  or  for- 
cible by  the  defendant ;  that  he  detains  only,  is 
insufficient.    The  People  v,  Shaw,  1  C.  R.  125. 

9.  In  the  indictment,  it  is  enough,  if  the 
complainants,  or  party  injured,  and  the  injury, 
are  stated  with  sufficient  certainty  to  enable 
the  Court  to  ascertain  the  injury,  and  award 
restitution  ;  and  any  variance,  not  essential,  in 
the  name  or  description  of  a  cdrporation,  will 
not  vitiate  the  proceedings.  7%e  People  v.  Run- 
«c,  9 1.  R.  147. 

10.  The  defendant's  landlord  may  be  let  in 
to  defend  his  right,  as  in  ejectment  7%e  Peo- 
ple V.  Biartch,  2  J.  C.  400. 

11.  If  twenty-four  persons  are  sworn  on  the 
grand  jury,  the  conviction  will  be  bad.  The 
Peonle  v.  JKn^ ,  2  C.  R.  98. 

l6.  A  conviction  will  be  bad,  where  the  de- 
fendant, voluntarily  appearing,  was  not  per- 
mitted to  traverse  the  indictment.    Ihid. 

13.  i<  seems,  that  the  traverse  to  the  indict- 
ment need  not  be  in  writing.  The  People  v. 
Anthony,  4  J.  R.  196. 

14.  The  jury  may  find  the  defendant  guilty 
of  the  detainer  only.    Tbid. 

15.  A  fine  is  required  to  be  imposed  against 
the  party,  only  where  there  is  a  conviction,  up- 
on view,  according  to  the  first  section  of  the 
act.    Ihid, 

16.  Where  the  indictment  is  not  traversed, 
or  no  traverse  is  returned,  costs  are  not  allowed. 
IVie  People  v.  Shaw,  1  C.  R.  125. 

17.  On  an  indictment  for  a  forcible  entry 
and  detainer,  the  title  to  the  premises  does  not 
come  in  question,  but  it  is  sufficient  for  the 
complainant  to  recover,  if  he  shows  himself  to 
have  been  in  peaceable  possession  before  the 
defendant's  entry.  The  People  v.  Leonard,  11 
J.  R.  504. 

18.  Peaceable  possession  is  evidence  of  sei- 
sin to  support  the  allegation  in  the  indictment, 
that  the  complainant  was  seised.    Ihid, 

19.  The  service  of  notice  of  inquiry,  in  a 
cose  of  forcible  entry  and  detainer,  must  bo 
either  by  affixing  a  notice  in  writing,  on  a  public 
and  suitable  place  on  the  premises,  as  the  front 
door  of  the  bouse,  or  by  delivering  the  notice 
personally  to  the  party  against  whom  the  com- 
plaint is  made*  Forbes  v.  Glashan,  13  J.  R.  158. 

20.  Where  the  affidavit  of  service  of  notice 
stated,  that  the  party  was  not  on  the  premises*, 

and  that  the  notice  was  put  upt^n 
[  *634  ]    the  housf;  in  *a  conspicuous  plaee,  it 

was  held  not  to  be  sufficient,  and 
the  conviction  was  set  aside^  and  re-restitution 
awarded.     Ibid, 
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21.  An  indictment  for  a  forcible  entry  and 
detainer,  under  the  statute,  must  set  forth  a  sei- 
sin or  possession  within  the  purview  of  the  act, 
or  whether  the  estate  of  the  relator  be  a  free- 
hold or  term  of  years ;  and  on  the  traverse,  the 
allegations  as  to  his  estate,  must  be  proved  by 
the  prosecutor.  The  People  v.  JVelson,  13  J.  R. 
340. 

22.  Though  the  defendant  cannot  justify  the 
force  by  showing  a  title  in  himself,  he  may 
controvert  the  facts  by  which  the  prosecutor 
attempts  to  show  a  title  in  himself.    Ibid, 

23.  A  purchaser  of  land  under  a  JL  fa.  can- 
not enter  upon  the  land,  being  in  the  actual 
possession  of  another,  without  rendering  him- 
self liable  to  an  indictment.    Ibid, 

24.  On  the  trial  of  the  traverse  of  an  indict- 
ment for  a  forcible  entry  and  detainer,  the  jus- 
tice before  whom  it  is  tried  is  authorized,  by 
the  5th  section  of  the  act,  to  assess  the  costs  and 
damages  of  the  party  complaining :  held,  that 
the  justice  cannot,  under  the  act,  award  to  the 
party  a  gross  sum,  independently  of  his  costs, 
as  a  compensation  for  the  injury  he  has  sus- 
tained, ^ch  y.  The  People,  ex  relatione  Pkdi, 
16  J.  R.  141. 

25.  The  damages  given  by  the  statute  were 
intended  to  reimburse  the  party  prosecuting, 
afler  the  trial  of  the  traverse,  for  tne  costs  he 
has  been  put  to,  on  that  particular  occasion ; 
for  other  damages  arising  from  the  wrongfal 
entry,  he  must  resort  to  his  action  of  trespass. 
Ibid. 

(c)  Removal  of  proceedings  into  the  Sup  erne 

Court. 

26.  The  granting  a  certiorari,  to  remove  a 
forcible  entry  and  detainer,  is  a  matter  of 
course.     The  People  v.  Runkd,  6  J.  R.  334. 

27.  Where  the  indictment  is  removed  into 
the  Supreme  Court,  the  prosecutor  cannot  rule 
the  defendant  to  assign  errors;  such  a  rule 
would  be  a  nullity,  and  the  subsequent  pro- 
ceedings would  be  set  aside ;  but  the  prosecu- 
tor should  either  call  on  the  defendant  to  plead, 
or  abide  by  his  former  plea,  or,  if  he  was  not 
entitled  to  plead  de  novo,  should  proceed  to 
trial.     The  People  v.  Burtch,  2  J.  C.  400. 

28.  Bail  is  not  required  where  the  indict- 
ment is  removed,  by  certiorari,  from  before  the 
juctice.     Case  v.  Shepherd,  2  J.  C.  27. 

29.  Where  restitution  has  been  improperly 
awarded,  or  the  proceedings  below  were  irreg- 
ular, the  Supreme  Court  will,  of  course,  award 
a  re-restitution.  The  People  v.  Shaw,  1  C.  R. 
125.  S.  P.  in  the  Matter  of  ShotweU,  10  J.  R. 
304.    See  IS  J.  R.  158. 

30.  The  Supreme  Court,  on  awarding  resti- 
tution, is  not  required  by  statute  to  impose  a 
fine.     The  People  v.  Runkle,  9  J.  R.  147. 

31.  Where  a  certiorari  has  been  issued  to 
return  the  proceedings,  and  the  justice  dies  bo- 
fore  any  return  is  made,  the  Supreme  Court 
will  hear  and  decide  the  case,  on  motion  and 
affidavits.  In  the  Matter  of  ShotweU,  10  J.  R.  304. 

33,  And  the  proceedings  may  be  quashed, 
on  rnotk^n  and  affidavits,  for  irregularity,  and 
re-resii\utio»  awarded  j  but  the  Court  will  not 
inycstigoK^  the  title.    Ibid,, 
*  381 
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[  *635  ]  *da  Wliere  the  record  of  the  in- 
dictment, afler  being  removed  into 
the  Supreme  Court,  had  been  lost,  the  Court 
gave  leave  to  file  one,  nunc  pro  time.  The 
People  V.  Burdock,  3  C.  R.  104. 


FOREIGN  LAWS. 

1.  The  lex  loci  contractus  governs,  as  to  the 
nature  and  construction  of  the  contract,  and 
its  legal  effects.  Lodge  v.  Pkelps,  I  J.  C.  139. 
SnMy.  Smith,  2  J.  £235.  Ruggiea  v.  KeeUr, 
3  J.  R.  263. 

2.  But  not  as  to  the  mode  of  enforcing  the 
agreement.  Lodge  y.  Phelps,  1  J.  C.  139. 
Smiih  V.  SpinoUa,  2  J.  R.  198.  Ruggks  v. 
Keeler,  3  J«  R.  26a  ScoviUe  v.  Cm^dd,  14 
J.R.d38. 

3.  So  that  the  statute  of  limitations  of  this 
state  will  be  a  bar  to  an  action  on  a  contract 
made  in  anotlier  state,  and  on  which,  by  tlie 
laws  of  that  state,  the  time  of  limitation  had 
not  yet  expired.  JSTash  v.  Tapper,  1  C.  R. 
402. 

4.  The  statute  of  limitations  of  another 
state  is  not  a  bar  here  to  demands  arising  in 
that  state,  and  which,  if  sued  upon  there, 
would  be  barred  by  their  statute.  Ruggles  v. 
Keeler,  3  J.  R.  263. 

5.  And  the  defendant,  in  an  action  in  this 
state,  may  set  off  demands  arising  in  any  other 
state,  and  which  are  barred  by  the  statute  of 
limitations  of  that  state.    JbicL 

6.  A  discharge  under  the  insolvent  act  of 
another  state,  will  not  take  away  the  right  of  a 
citizen  of  this  state  to  sue  here  upon  a  con- 
tract made  here,  and  which  is  binding  by  our 
laws.  Van  Raugh  v.  Van  Aradaln,  S  U.  R. 
154. 

7.  So,  a  discharge  under  the  insolvent  law 
of  another  state,  by  which  the  person  of  the 
debtor  is  protected  from  arrest  and  imprison- 
ment, from  any  debt  due  to  any  creditor  named 
in  the  insolvent's  petition,  is  no  bar  to  a  suit 
brought  by  any  such  creditor  against  such 
debtor  in  this  state.  White  y.  Can/ield,  7  J. 
R.  117. 

8.  Such  discharge  is  limited  to  the  person 
only,  without  discharging  the  debt,  and  is  local 
in  its  effect    Ibid. 

9.  On  a  contract  made  in  a  foreign  coun- 
try, a  creditor  suiu^  his  debtor  here,  is  entitled 
to  the  same  remedies  as  are  given  by  our  law 
in  cases  of  contracts  entered  into  here.  Smith 
y.  SpinoUa,  2  J.  R.  198.  S.  P.  Sicard  v. 
IFhale,  11  J.  R.  194. 

10.  Where  the  creditor  and  his  debtor  re- 
side in  another  state,  and  the  debtor  there  ob- 
tains his  discharge  under  the  insolvent  law  of 
that  state,  and  is  aflerwards  arrested  at  the  suit 
of  the  creditor,  in  this  state,  for  the  same  debt, 
the  Supreme  Court  will  not  discharge  the  de- 
fendant on  filing  common  bail,  nor  order  an 
exoneretur  to  be  entered  on  the  bail  piece,  but 
will  leave  the  effect  of  the  discharge  to  l)e  con- 
sidered when  it  shall  be  pleaded.  Sicard  v. 
^'^e,  nJ.R.194, 

11.  Where  A.,  residing  in   MiW'Orleans, 
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drew  a  bill  of  exchange  in  favor  of  C,  an  in- 
habitant of  Tennessee,  on  B.,  of  Pennsylvania, 
which  was  protested  for  non-acceptance,  due 
notice  of  which  was  given  *to  C, 
at  JVew- Orleans ;  hdd,  that  the  [*636] 
drawing  of  the  bill,  and  the  notice, 
which  were  the  essential  parts  of  the  transac- 
tion whereby  A.  was  rendered  liable,  having 
taken  place  at  JV*eto-Or{eon«,  the  law  of  that 
state  must  goyem,  and,  consequently,  that  the 
discharge  of  A.,  as  an  insolvent,  obtained 
there,  was  a  good  defence  in  this  state  to  an 
action  on  the  bill.  Hicks  y.  Brown,  12  J.  R.  142. 

12.  So,  the  endorsee  of  a  promissory  note, 
given  in  ComnecHcut,  where  promjssofy  notes 
are  not  negotiable,  may  maintain  an  action  in 
his  own  name,  in  this  state,  against  the  maker. 
Lo^ey.  Phdps,  1  J.  C.  139.    &  C.  2 C.C. 

13.  It  is  a  principle  of  general  practice 
among  nations  to  admit  and  give  effect  to  the 
title  of  foreign  assignees  in  case  of  bankrupt- 
cy ;  but  the  mode  of  proceeding  to  recoVer 
the  debts  of  the  bankrum,  whether  in  his  own 
name  or  the  name  of  tne  assignees,  depends 
on  the  form  of  proceedings  in  the  counirj) 
and  in  the  forum  where  the  suit  is  instituted. 
Bird  et  al.  v.  Caritai,  2  J.  R.  342.  (Su  tiL 
Chaivcert,  X.  Bankrupt) 

14.  So,  where  a  contract  is  made  in  one 
country,  but  to  be  performed  in  anotlier,  tlie 
law  of  the  place  of  performance  is  to  govcra 
in  the  construction.  SnUUi  v.  ^nOk,  2  J.  R. 
235.    &  P.  Hicks  v.  Brown,  12  J.  R.  142. 

15.  As,  where  A.,  residing  in  Rhode-Idand, 
gives  his  promissory  note,  dated  in  Massachu^ 
setts,  to  B.,  residing  tliere,  and  A.  isaflenvards 
discharged  under  an  insolvent  law,  in  Rhode- 
Island,  and  removes  to  this  state,  where  aa  no- 
tion is  brought  against  him  on  the  note ;  the  dis- 
charge is  no  bar  here,  since  it  would  not  be  a 
bar  in  Massachuseits,  where  the  note  was 
given,  and  as  the  law  of  the  place  where  ilje 
contract  was  made  must  in  such  case  govern. 
Smith  V.  Smiih,  2  J.  R.  235. 

16.  A  contract  made  in  a  foreign  countrTi 
but  to  be  pcrfonned  here,  and  invalid  in  ib« 
place  where  made,  by  reason  of  some  formal 
defect,  is  not,  in  consequence,  to  be  deemed 
invalid  here.  Ludlow  v.  Van  Renssdacr^  1 
J.  R.  94. 

17.  Our  Courts  do  not  take  notice  of  (he 
revenue  laws  of  foreign  countries.    Ibid, 

18.  A  contract  made  in  a  foreign  country, 
))ut  to  be  executed  here,  is  to  be  governed  by 
the  laws  of  this  state;  so  that  tlje  defendant 
may  avail  himself  of  a  defence  {lennitted  by 
our  law,  but  which  he  would  not  be  allowinl 
to  use  in  the  place  where  the  agreement  was 
entered  i nto.  Thompson  v.  Ketchmn,  4  J.  R.  ^ 

19.  But  the  Ux  loci  will  govern,  unless  iii« 
parties,  by  the  terms  of  the  contract,  liad  in 
view  a  difiereut  place.    S,  C  8  J.  R.  169. 

20.  Where  the  defendant,  in  an  aciiiMi 
brought  h'ere  on  a  promissory  note,  made  in 
another  country,  and  payable  there,  sets  up 
any  matter  in  discluirge  of  his  liability,  he  is 
bound  to  show  that  the  same  would  be  a 
defence  in  the  place  where  the  note  vrts 
made.    Ibid. 
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21.  Whether  the  question  of  usury,  arising 
on  an  agreement  made  in  another  state,  but 
relating  to  the  sale  of  lands  situated  in  this 
suite,  is  to  be  decided  according  to  the  law  of 
that  or  of  this  state  ?  Qutare.  Van  Schaick 
V.  Edwards,  2  J.  C.  355.  See  ScaviUe  v.  Can- 
field,  14  J,  R.  3:38. 

22.  An  act  of  the  legislature  of  the  state  of 
Connecticvt  prohibits  and  renders  penal  the 

purchase  of  any  chose  in  action  by 
[  *637  ]  any  attorney,  *or  counsellor  at  law, 
sheriff,  deputy  sheriff,  or  constable, 
&C.,  and  provides  that  in  any  action  founded 
upon  a  chose  in  action,  purchased  contrary  to 
the  intent  of  the  statute,  the  plaintiff*  shall  be 
noosuiieiL  In  a  suit  brouf^ht  here  on  a  judg- 
ment obtained  in  Connecitctc/,  the  defendant 
pleaded  that  tlic  judgment  had  been  purchased 
by  A.  B.,  a  constable  of  S,  in  that  state,  con- 
trary to  the  provisions  of  the  act,  and  that  the 
suit  here,  though  prosecuted  in  the  name  of 
the  plaintiff^  was  for  the  benefit  of  A.  B. ; 
hiJblf  that  the  plea  was  not  a  bar  to  the  suit, 
because  that,  admitting  that  full  effect  is  to 
be  given  here  to  that  statute,  still  it  does  not 
extinguish  or  invalidate  the  debt  assigned,  and 
the  plaintiff  on  being  nonsuited,  is  not  prevent- 
ed, afler  disaffirming  the  sale,  from  bringing  a 
new  suit ;  but  the  statute,  without  affecting  me 
validity  of  the  debt,  operates  only  on  the  reme- 
dy, and  makes  the  assignment  penal :  the  doc- 
trine of  the  Ux  loci  does  not  apply.  SeoviUe  v. 
CoTOSeM,  14  J.  R.  338. 

2^  A  penal  law  is  strictly  local,  and  cannot 
have  any  operation  beyond  the  jurisdiction 
of  the  stale  or  country  where  it  was  enacted. 
RwL 

24.  A  person  who  has  been  arrested  in  an- 
other state,  and  discharged  from  imprisonment 
under  an  act  of  the  legislature  of  that  state, 
may  be  arrested  and  held  to  bail  here,  for  the 
same  cause  of  action,  at  the  suit  of  the  same 
plaintiff:    Peck  v.  HozUr,  14  J.  R.  34a 

Su  tit.  CHAircEaT,  X.  Bankrupt  XXV. 
Foreign  Laws, 


FORGERY. 

K  Forging  the  following  order:  Sbr,  (ht 
hearer,  Mr,  &,  being  our  partiadarJHend,  hav- 
ing ocecuunij  Ifc^  we  have  requested  him  to  call 
an  jfotf,  desiring  you  to  aecejpi  his  draft  on  us, 
on  demand,  for  J 5  dollars;  yo\ar  compliance 
will  much  oblige,  Sfc,  is  not  forging  an  order 
for  the  payment  of  money,  within  the  statute ; 
but  by  a  subsequent  statute,  (Sess.  24.  c.  54. 
See  ]  N.  R.  L.  405.)  it  is  declared  to  be  forge- 
gery.     The  People  v.  Thompson,  2  J.  C.  342. 

2.  A  check  upon  a  bank  is  not  a  bill  of  ex- 
change within  the  meaninj^  of  the  act  to  pre- 
vent forgerif  and  counterfeiting,  but  it  is  an  or- 
der for  the  payment  of  money.  (See  Sees.  36. 
c.  44.  s.  1.  and  Sess.  3a  c.  29.  8.  4,  5.)  The 
People  V.  Howell,  4  J.  R.  29a 

3.  A  paper  in  the  following  words :  Mr.  A. 
B.^  let  the  hearer  trade  13  dollars  and  25  cenis, 
and  you  will  oblige,  %c.  is  an  order  for  the  de- 


livery of  goods  within  the  statute.    7^  Peo- 
ple V.  Shaw,  5  J.  R.  236. 

4.  A  paper  in  the  following  words :  Due  A. 
B,  one  dollar,  fyc,  is  a  note  for  the  payment 
of  money  within  the  statute.  The  l^ple  v. 
Finch,  5  J.  R.  237.  S.  P.  Mackey's  case,  Ibid, 
ciL 

5.  Since  the  act,  (Sess.  30.  c.  173.  s.  1.)  it  is 
not  felony  to  utter  and  publish  a  forged  bank 
note  of  another  state  for  the  payment  of  a  less 
sum  than  one  dollar,  nor  is  the  per- 
son possessing  such  note,  with  *in-  [  *688  ] 
tent  to  utter  it,  indictable  under  the 

act,  (Sess.  31.  c.  155.  s.  7.)  The  People  v. 
ffi^on,  6  J.  R.  320. 

a  Forcing  an  order  in  these  words :  *^  Pay 
to  John  Low,  or  bearer,  1500  dollars,  in  JVl 
Myer's  bills  or  yours,"  is  not  within  the  act  to 
prevent  forgery,  it  not  being  an  order  for  the 
payment  of  money  or  the  delivery  of  gooda 
The  People  v.  Farrington,  14  J.  R.  348. 

7.  Forging  a  deed  in  this  state,  for  lands 
lying  in  the  Missouri  territory,  or  in  another 
state,  is  an  offence  indictable  and  punishable 
under  the  acts  to  prevent  forgery,  and  declar- 
ing the  punishment  of  crimes.  J%e  People 
V.  Flanders,  18  J.  R.  164. 


FRANCHISES. 

1.  Privileges  and  immunities  of  a  public  na- 
ture, which  cannot  be  legally  exorcised  with- 
out a  legislative  grant,  nre  franchises,  although 
they  never  existed  in  the  people,  or  could  be 
exercised  by  them  in  their  political  capacity. 
People  v.  The  Utica  bmtrance  Company,  15 
J.  R.  o5o. 

2.  Since  the  acts  to  restrain  tncarpmdei 
banking  assodaHons,  (Sess.  27.  c.  117.  and 
Sess.  36.  c.  71.)  the  right  or  privilege  of  car- 
rying on  banking  operations  by  an  associated 
company  is  a  franchise.    Ibid. 

3.  An  information  in  the  nature  of  a  quo 
Ufarranio,  may  be  filed  by  the  attorney-general, 
against  persons  usurping  such  franchise.  Ibid* 

And  see  tiL  Qco  Warranto. 


TRAUDS. 


[•639] 


I.  Frauds    at  common  laWy   how  relieved 

against, 

II.  Conveyances  of  lands,  sales  of  chaUds, 

judgments,  executions,  and  other  acts  to 
defraud  creditors  and  purchasers  at 
common  law,  and  under  the  act  for  the 
prevention  of  frauds,  (s.  11.  *c.  44.  1 
N.  R.  L.  7a) 

III.  Action  under  the  fourth   section  of  ffie 

statute,  to  recover  the  penalty  for  nunn" 
taif^  fraudulent  co^tyar^is. 

IV.  (Sect  9  and  10.)  Leases,  ifc,  by  parol 

only;  assignments,  grants,  or  surren' 
ders  of  interests  in  land, 

V.  (Sect  11.)   (a)  ffhat  writing  is  sufficient 

within  this  section ;  (b)  Promise  to  am- 
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iwerfir  (ke  deU^  defavU,  or  mucaniage 
of  another  person ;  (c )  Contract,  or  sale 
qf  lands,  tenements,  or  herediiamenis,  or 
any  interest  in  or  concerning  thtm ;  (d) 
Agrumeni  not  to  he  performed  tritAtn  a 
year. 
VI.  (Sect  15.)  Contracts  for  sale  <f  goods, 
VII.  HluU  will  take  a  case  out  of  the  statute. 


I.  Frauds  at  common  law,  how  relieved  against, 

1.  QueFtions  of  notice  and  fraud  are  cog- 
nizable at  law  as  well  as  in  equity.  Jackson, 
ex  dem.  Gilbert  v.  Burgott,  10  J.  R.  457.  S. 
P.  Fleming  y.  Sloeum,  18  J.  R.  403. 

2.  Where  a  judgment  has  lain  more  tban  a 
year,  and  the  defendant  afterwards  consents 
that  an  execution  issue  without  the  judgment 
being  revived  by  sci.  fa,,  the  execution  will 
not  be  set  aside  for  iiregularity  at  the  instaUce 
of  a  third  person,  who  alleges  that  the  judg- 
ment has  been  kept  on  foot  collusively,  and 
that  the  execution  has  been  issued  frauduient- 
\y  to  injure  him ;  but  he  must  be  left  to  seek 
bis  relief  in  Chancery  against  the  fraud,  or  bv 
bringing  the  question  of  fact,  as  to  the  fraud, 
to  a  trial,  by  an  issue  at  law.  Howland  v. 
Ralph,  3  J.  R.  20. 

3.  Where  mortgaged  premises  were  put  up 
for  sale  at  public  auction,  pursuant  to  adver- 
tisement and  notice,  by  virtue  of  a  t)ower  of 
sale,  contained  in  the  mortgage ;  and  the  as- 
signee of  the  mortgagee,  acting  as  auctioneer, 
while  the  premises  were  up,  on  seeing  the  de- 
fendant, who  had  purchased  under  tue  mort- 
gagor, approaching  the  place  of  sale,  immedi- 
ately knocked  down  the  premises,  for  half  the 
sum  duo  on  the  mortgage,  to  his  brother,  as 
the  hiffhest  bidder,  so  as  to  prevent  competi- 
tion ;  Mid,  that  the  sale  was  fraudulent  and 
void,  and  that  the  purchaser,  to  whom  a  deed 
bad  been  executed,  acquired  no  title  under  it. 
Jackson,  ex  dera.  Bowers,  v.  Crafls,  18  J.  R. 
110. 

4.  Where  a  vendor  of  a  chattel  is  guilty  of 
a  fraudulent  concealment  of  material  facts  in 
relation  to  the  sale,  to  the  injury  of  the  vendee, 
an  action  at  law  is  maintainable  to  recover 
damages ;  but  the  fraud  must  be  clearly  proved, 
and  cannot  be  presumed.    Ibid, 

5.  A.  and  B.  applied  to  C,  to.purchase  from 

him  goods  for  A.,  who  •was  rec- 
[  *640  ]  ommended  by  B.,  and  by  their  di- 
rection, the  goods  were  sent  to  B.'s 
house,  and  B.  took  a  bill  of  sale  of  them  from  A., 
who  absconded  without  {taying  for  them ;  held, 
that  C.  may  maintain  trover  for  the  goods, 
asainst  B«,  by  showing  that  the  goods  had  been 
obtained  fraudulently,  and  by  collusion  be- 
tween A.  and  B.,  under  pretence  of  a  pur- 
chase ;  for  fraud  avoids  the  contract  of  sale. 
Mison  V.  MaUhieu,  3  J.  R.  235. 

6.  And  the  plaintiff  may  give  evidence  of 
subsequent  acts  of  collusion  and  fraud  by  A. 
and  B.,  to  obtain  goods  from  otlier  persons,  in 
order  to  show  the  previous  intention  of  A.  and 
B.    Ibid. 

7.  A  purchaser  for  a  valuable  consideration, 
without  notice,  has  a  good  title,  though  he 
purchased  of  one  who  had  obtained  a  con- 


veyance  by  fraud.    Jackson,  ex  dem.  BarOdt, 
V.  Henry,  10  J.  R.  185. 

8.  Evidence  of  general  character  is  admis- 
sible to  repel  a  charge  of  fraud  founded  oa 
circumstances  alone.  Buan  v.  Perry,  3  C.  R. 
120. 

• 

Frauds  in  sales  of  chattels.  Su  Ball  or 
Chattels. 

Fraudulent  representations  as  to  the  credit 
of  a  third  person.  iSee  Actioh  ok  thx 
Case,  I. 

Su  tit.  CHAiftE&T,  DrawL 


II.  Conveyances  of  lands,  sales  of  ehattds, 
judgments,  executions,  and  other  acts  to  dt- 
fravd  creditors  and  purchasers  at  common 
law,  and  under  the  act  for  the  prevention  of 
frauds. 

{Seas,  11.  c.  44. 1 N.  R.  L.  75.) 

9.  Where  a  creditor  takes  security  on  land 
for  an  actual  debt,  and,  without  any  secret  un- 
derstanding or  trust,  permits  his  debtor  to 
remain  in  possession,  it  is  not  a  fraud  on  the 
other  creditors.  Jackson,  ex  dem.  HUber,  v. 
Broumdl,  3  C.  R.  222. 

10.  So,  where  a  debtor  confessed  a  judg- 
ment, on  which  a^  fa,  was  issued,  ana  his 
land  sold  by  the  sheriff,  at  auction,  to  a  daugli- 
tcr  of  the  debtor,  with  the  consent  of  the  cred- 
itor, to  whom  he  gave  a  receipt  for  the  pur- 
chase money,  although  no  connderetion  passed 
between  them,  and  the  debtor's  family  re- 
mained in  possession  after  the  sale,  it  U  not 
fraudulent    IbAd, 

11.  It  is  otherwise,  where  there  is  hot  in- 
existing  debt    Jbid. 

12.  Or,  in  the  case  of  peisonal  property,  per 
Livingston,  J.    Snd. 

13.  Though  a  purchaser  of  goods  knows  of 
a  judgment  against  the  vendor  at  the  time  of 
the  sale,  that  tact  will  not,  of  itself,  render  the 
sale  fraudulent  or  void  ;  but  if  he  knows  of 
the  judgment,  and  purchases  with  the  view 
and  for  the  purpose  of  defeatinff  the  creditor's 
execution,  it  is  fraudulent,  and  uie  sale  is  void, 
notwitlistanding  a  full  price  has  been  paid  by 
the  purchaser.  Beats  v.  Guernsey,  8  J.  R  440. 
&  P.  Wickham  v.  MiOer,  12  J.  R.  32a 

14  So,  where  a  conveyance  of  land  is 
made  between  the  time  of  renderinj^  and  the 
docketing  of  the  judgment,  with  a  view  to  de- 
feat the  judgment  creditor,  the  conveyance 
is  void  as  against  the  creditor.  Jackson,  ex 
dem.  Merrit,  v.  Ttrry,  13  J.  R.  471. 

*15.  So,  a  conveyance  made  with 
intent  to  defeat  the  effect  of  a  re-    [  *641  ] 
covery  by  a  plaintiff  in  an  action  of 
tort,  then  pending  against  the  grantor,  but  be- 
fore trial  or  judgment,  is  fraudulent  and  void, 
under  the  second  section  of  the  statute.    Jack- 
son, ex  deuK  Van  Buren^  v.  Myers,  18  J.  B 
425. 

la  Notice  to  the  subsequent  grantee,  before 
the  execution  of  the  conveyance,  of  a  i»r"K>r 
grant  made  by  the  grantor  when  an  iufant, 
does  not  render  the  deed  fraudulent  and  voiiL. 
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Jaeksony  ex  detn.  Brayton,  y.  Burefdn,  14  J*  R. 
124. 

17.  A  purchaser  for  a  valuable  considera- 
tion, without  notice,  has  a  good  title,  though 
he  purchased  of  one  who  obtained  a  convey- 
ance by  fraud.  Jackson,  ex  dem.  Colden,  v. 
ffaUh,  14  J.  R.  407. 

18.  A.  and  B.  assigned  their  property  to  C. 
and  D.  in  trust,  to  pay  a  certain  debt  due  from 
them  to  C,  and  to  pay  their  other  creditors,  on 
oomlition  of  their  releasing  their  demands ;  and 
in  case  any  of  those  creditors  should  refuse  to 
give  such  discharge,  then  in  further  trust,  after 
paying  the  debt  to  C,  to  pay  such  of  the  credi- 
tors of  A.  and  B.  as  they  should  appoint  Cer- 
tain of  the  creditors  refused  to  accede  to  the 
tenns  of  the  assignment,  and,  having  recovered 
judgments  against  them,  levied  executions  on 
their  property  in  the  bands  of  C.  and  D. ;  hddy 
ihcu,  though  a  debtor  may  lawfully  prefer  one 
of  bis  creditors  to  another,  yet  that  this  was  an 
attempt  to  keep  the  property  in  the  power  of 
tiie  debtors,  to  enable  them  to  give  such  pref- 
erence at  a  future  period,  and  to  compel  their 
creditors  to  acquiesce  in  the  terms  offered 
tbera ;  and  that  when  any  of  the  creditors  dis- 
sented, the  trust  failing  as  to  all,  except  C,  re-  . 
suited  for  the  benefit  of  the  assiffuors  ;  that, 
therefore,  the  assignment,  as  regarded  the  other 
creditors,  was  void  by  the  statute;  that,  part 
being  void,  the  whole  must  be  void ;  and  that 
the  assignment  could  not  be  used  by  C.  and  D. 
to  protect  the  property  in  their  hands  against 
the  executions  of  the  other  creditors,  until  the 
trust  in  favor  of  C.  had  been  satisfied.  Hya- 
lop  V.  Clarkej  14  J.  R,  458.  5.  P.  Austin  v. 
BeU,  aO  J.  R.  442. 

19.  And  in  that  case,  it  was  hddj  that  if  the 
deed  of  assignment  in  trust  contains  npranso, 
tiiat,  in  case  any  of  the  creditors  named  should 
not,  within  the  time  limited  in  the  deed,  (which 
contained  a  release  of  the  debtor  from  his 
debts,)  become  {mrties  to  it,  the  shares  or  pro- 
portions of  such  creditors  so  neglecting  or  re- 
fusing to  execute  the  deed,  should  be  paid  by 
the  trustees  to  the  assignor  himself,  such  deed 
is  fraudulent  and  void  under  the  statute,  .^ti^- 
lin  v.^«a,20J.R.442. 

20.  And  So  a  judgment  creditor,  who  has  re- 
fused to  l>ecome  party  to  such  deed,  may,  be- 
fore the  time  limited  for  the  creditors  to  come 
in  and  execute  it,  take  the  property  in  the  pos- 
session of  the  trustees,  by  execution,  and  sell 
the  same  in  satisfaction  of  bis  debt.    Ibid. 

21.  A  conireyance  without  any  actual  con- 
sideration, by  a  person  indebted  at  the  time, 
absolute  on  the  face  of  it,  but  intended  to  en- 
able the  grantee  to  sell  the  land  and  pay  the 
debts  of  the  grantor,  rendering  the  surplus,  if 
any,  to  him,  is  fraudulent  and  void,  as  against 
creditors.  Jackson,  ex  dem.  SherriU,  v.  Brush, 
20  J.  R.  5. 

22.  A  voluntary  conveyance  by  a  grantor 

who  is  at  the  tiine  insolvent,  *is 
[  *G4ft  ]    void,  as  respects  creditors;  and  the 

land,  after  the  death  of  the  grantor, 
is  assets  by  descent  or  devise  in  the  hands  of 
the  heirs  or  devisee  of  the  residuum  of  his 
estate,  in  an  action  by  the  creditor  against  the 
heirs  or  devisees;  and  where  some  of  the  de* 


fendants  were,  also,  the  executors  of  the  gran- 
tor, and  petitioned  the  suirogace,  for  the  pur- 
pose of  obtaining  a  saleoftliie  real  estate  of 
the  grantor,  on  account  of  an  alleged  deficien- 
cy of  personal  assets,  this  is  evidence  against 
the  defendants  to  show  the  insolvency  of  the 

rmtor.    ManSuUtan  Company  v.  Osgood,  15 
R.  162. 

23.  A.,  in  1810,  conveved  a  lot  of  land  to  B. 
for  the  purpose  of  qualifying  him  to  become  a 
voter,  no  consideration  l>eing  paid,  and  A.  still 
remaining  in  possession.  An  action  for  a  tort 
was,  afterwards,  commenced  against  B.,  and, 
during  its  pendency,  in  1814,  B.  re-conveyed 
the  lot  to  A.  Judgment  was  obtained  against 
B.and  the  lot  sold  under  an  execution ;  lidd,  in 
an  action  of  ejectment  brought  by  the  purchaser, 
against  the  tenant  in  possession,  that  the  re- 
conveyance by  B.,  not  being  made  to  defraud 
creditors^  was  not  void  by  the  statute;  nor 
could  it  be  avoided  by  the  purchaser  under 
the  execution,  though  he  was  a  honafde.  pur- 
chaser for  a  valuable  consideration  ;  for  tliose 
voluntary  deeds  which  the  statute  avoids  as 
against  subsequent  purchasers,  must  have  t)een 
made  with  intent  to  deceive,  the  evidence  of 
which  is  the  voluntary  conveyance,  coupled 
with  a  subsequent  agreement  to  sell  a^ain, 
which  cannot  be  the  case  where  the  purchase 
is  made,  not  of  the  party,  but  through  the  in- 
tervention of  law.*  Jackson,  ex  dem.  Van  Men^ 
V.  Ham,  15  J.  R.  ^1. 

24.  A  party  making  a  voluntary  conveyance, 
and  bis  heirs,  are  bound  by  it ;  and  in  au 
action  of  ejectment  by  the  grantee  against  the 
heir  of  the  grantor,  the  latter  cannot  set  up 
the  want  of  consideration,  in  bar  of  the  re- 
covery. Jackson,  ex  dem.  Malin,  v.  Gantsey, 
i6  J.  R.  189. 

25.  Nor  can  the  heir  of  such  grantor  take 
advantage  of  a  judgment  against  himself^ 
und^  which  the  land  so  conveyed  by  his  an- 
cestor had  been  sold,  as  an  outstanding  title,  in 
order  to  defeat  the  grantee's  action,  as  the  sale 
could  operate  only  upon  the  interest  which  he 
had  in  the  land,  and  which  was  no  more  than 
a  naked  possession.    Ibid, 

26.  A  conveyance,  void  as  to  creditors,  iSy 
notwithstanding,  good  against  the  party  him- 
self, and  his  executors  and  administratorsi 
Osbcmc  V.  Moss,  7  J.  R.  161. 

27.  A  bill  of  sale  of  goods,  made  to  secure 
the  vendee  from  his  liability  as  endorser  of  a 
promi&«!ory  note  made  for  the  accommodation  of 
the  vendor,  is  not  fraudulent  under  the  statute, 
as  against  an  execution  subsequentiv  issued  by 
a  judgment  creditor.  WtUtr  v.  frayland,  17 
J.  R,  102. 

28.  And  if  the  vendee  allows  port  of  the 
^oods  comprised  in  the  bill  of  sale  to  remain 
m  the  possession  of  the  vendor,  or  re^deliver 
them  to  him,  though  these  goods  are  subject 
to  the  execution  so  issued,  yet  the  right  of  the 
vendee  to  the  residue  of  the  goods  isunimpairedy 
and  they  cannot  be  taken  in  execution.    Ibid. 

29.  Possession  of  chattels,  continuing  in  the 
vendor  after  sale,  is  only  prima  facie  evidence 
of  fraud,  and  mav  be  explained.  Barrow  v. 
Paxton,  5  J.  R.  2^.  S.  P.  Beals  v.  Gutmaty. 
8  J.  R.  446.  ' 
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[  •643  ]  •30.  A  bill  of  sale  of  chattels, 
made  to  secure  tlie  payment  o£ 
rent,  and  so  expressed  on  the  iace  of  the 
instrument,  is  a  mortgage,  and  the  sulise- 
qiient  posvsc'ssion  of  the  mortgagor  being  con- 
sistent with  the  deed,  is  not  fraudulent ;  and  if 
the  mortgagor  afterwards  sells  the  goods,  the 
niortgn^^eo  may  bring  trover  against  the  ven- 
dee.    Ibid, 

31.  The  mere  possession  of  a  persona]  chat- 
tel, with  the  consent  of  the  true  owner,  will 
not  render  the  chattel  liable  to  the  debts  or  dis- 

{)osition  of  the  reputed  owner;  but  there  must 
»e  a  fraudulent  or  deceptive  purpose  in  view, 
or  implied  from  the  special  circumstances  of 
the  case.     Crai<r  v.  JVard,  9  J.  R.  197. 

32.  Where  the  patties  do  not  stand  in  the 
relation  of  debtor  and  creditor,  and  the  object 
is  not  to  def«at  creditors,  goods  may  be  left  in 
the  hands  of  the  original  owner,  without  its  l»e- 
ing  considered  fraudulent  APInstry  v.  Tan- 
ner, 9  J.  R.  ia5. 

33.  Fraud  is  a  question  of  law,  especially 
where  there  is  no  dispute  about  facts  ;  it  is  the 
judgment  of  law  on  facts  and  intentfi.  Stttrie" 
vant  V.  Ballard,  9  J.  R.  337. 

34.  A  voluntary  sale  of  chattels,  with  an 
agreement  contained  in  the  deed,  or  out  of  it, 
that  the  vendor  may  keep  possession,  is,  except 
in  sf)ecial  cases,  and  for  special  reasons,  to 
be  shown  and  approved  of  by  the  Court,  fraudu- 
lent and  void,  as  against  cn^litors.    Pnd, 

35.  So,  where  A.,  by  a  regular  bill  of  sale, 
sold  to  B.  certain  articles,  for  the  consideration 
of  a  sum  of  money  paid  by  B.  to  A.  and  also, 
in  cormderaiion  that  A,  was  to  have  the  use  and 
occupation  of  the  articles,  for  the  term  of  three 
months  from  the  date,  viz.  Uie  29t^  August ;  and 
C.  had  obtained  a  judgment  against  A.,  on  the 
2d  ofAtieust,  on  which  aJLfa.  was  issued,  and 
delivered  to  the  sheriff  on  the  28th  November, 
who  took  the  articles  then  in  the  actual  posses- 
sion of  A.,  and  sold  them  to  satisfy  the  execu- 
tion of  C;  held,  ihaiihe  sale  of  the  eoods  to 
B.f  unaccompanied  with  the  actual  delivery  of 
them,  was  fraudulent  and  void,  as  against  C, 
a  judgment  creditor.    Ibid, 

36.  The  creditor  cannot  take  the  goods 
fraudulently  conveyed  without  suit;  if  he  do, 
he  is  a  trespasser.  Osborne  v.  Mossj  7  J.  R. 
161. 

37.  If,  after  the  death  of  the  person  making 
the  fraudulent  conveyance,  his  creditor  take 
out  administration  on  his  estate,  he  cannot 
take  the  goods  of  his  intestate,  in  the  hands  of 
the  person  to  whom  they  had  been  fraudulent- 
ly conveyed ;  but  his  proper  course  is  to  pro- 
ceed against  such  person  as  executor  de  son 
tori.    Ibid, 

38.  If  a  creditor  seize  the  goods  of  his  debt- 
or, on  execution,  and  suffer  them  to  remain  in 
his  hands,  die  execution  is  fraudulent,  and 
void  against  a  subsequent  execution.  Whipple 
T.  Foot,  2  J.  R.  418. 

39.  But  if  all  the  possession  of  the  chattel  be 
taken  of  which  it  is  susceptible,  as  if  wheat 
ffTowing  be  levied  upon,  and  left  until  ripe  for 
harvest,  and  be  then  cut  and  carried  away, 
and  sold,  the  execution  is  not  fraudulent,  and 
^oid  as  against  a  sulisequent  execution.    Ibid, 

326 


40.  The  agent  of  the  plaintiff  delivered  an 
execution  to  a  sheriff,  and  directed  him  to  levy 
it  on  the  property  of  the  defendant,  but  said  to 
the  sheriff,  that  he  supix>8ed  the  plaintiff  did 
not  wish  to  distress  the  defendant,  and  that,  if 
the  property  remained  in  the  pos- 
session of  •the  defendant  after  the  [  •644  ] 
levy,  tlie  plaintiff  would  not  hold 

the  sheriff  responsible,  if  it  was  squandered, 
and  that  he  need  not  take  a  receipt  for  it. 
The  sheriff,  after  levying  on  the  goods  of  the 
defendant,  did  nothing  Uirther  until  after  the 
execution  bad  expired,  and  a  second  execution 
was  delivered  to  him  by  another  plaiutiff, 
when  he  sold  the  profjerty  on  both  executions; 
held,  that,  as  there  were  no  instructions  from 
the  plaintiff  to  delay  die  execution  after  the 
seizure,  nor  any  agreement  between  the  plain- 
tiff and  defendant  to  let  the  first  execution 
sleep  in  the  sheriff's  hands,  nor  any  evidence 
of  such  delay  as  would  affoni  a  legal  presump- 
tion of  fraud,  the  first  execution  did  not  lose 
its  preference.    Doty  v.  Turner,  8  J.  R.  20. 

41.  A  judgment  was  confessed,  without  pro- 
cess, by  B.,  in  favor  of  A.,  before  a  justice,  and 
execution  taken  out  immediately,  by  consent, 
and  delivered  to  a  constable^  and,  before  any 
levy  made,  C.  gave  the  constable  a  receipt  for 
the  household  goods,  &c.  of  B.,  and  the  goods 
were  afterwards  sold  by  the  constable  in  mas, 
by  the  consent  ofB.,  after  the  execution  h«d 
expired,  without  seeing  them.  A.  became  the 
purchaser,  and  the  goods  were  left  in  the 
possession  of  B.,  and  0.  gave  a  rcce}}>t 
to  A.  to  account  for  them;  held,  that  tlie 
transaction  was  fraudulent,  and  that  the  goods^ 
while  in  the  hands  of  C,  were  liahle  to  a 
subsequent  execution.  Bumell  v.  John8W,9 
J.R.24a 

42.  A  debtor  may,  where  no  bankrupt  hir 
intervenes,  lawfully  prefer  one  creditor  to 
another.  Wilkes  v.  Ferris,  5  J.  R.  335.  S.  P. 
Jackson,  ex  dem.  ffUber,  v.  BroumeU,  3  C.  R.  2S. 
5.  P.  AVMenomy  v.  Ferrers,  3  J.  R.  71.  5.  P. 
Phanix  v.  7^e  Assignees  ofhtgraham,  5  J.  B. 
412. 

43.  If  a  person,  wheA  in  contemplation  of 
bankruptcy,  pay  money,  or  give  security  to  a 
creditor,  it  will  be  valifl,  if  the  effect  of  meas- 
ures taken  by  the  creditor.  Ogdtn  v.  Jackson, 
1  J.  R.  370.  5.  P,  Phanix  v.  The  JUsigmi 
ofJngraham,  5  J.  R.  512. 

44.  But  if  done  without  compulsion,  and  to 
prefer  one  creditor  to  another,  it  will  be  fhudn- 
lent  and  void.    Ibid, 

45.  The  possession  of  an  insolvent  after  a 
bona  fide  assignment  of  all  his  estate,  for  the 
benefit  of  all  his  creditors,  is  not  fraudulent, 
when  continued  at  the  request,  and  for  the  bene- 
fit of  his  assignees,  who  had  tised  reasonable 
dilig(*nce  to  get  the  possession.  VredaAer^ 
V.  White,  1  J.  C.  156. 

46.  Where  the  purposes  of  an  assignment 
for  the  payment  of  debts  are  satisfied,  a  result- 
ing trust,  or  residuary  interest,  remaining  to 
the  assignor,  is  not  void  on  account  of  such 
residuary  interest,  unless  the  assignment  n's' 
merely  colorable,  and  for  the  sake  of  the  r» 
suiting  trust.     Wilkes  v.  Ferris^  5  J.  R.  335. 

iScc  <if.  ExEcUTiorr,  VI. 
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III.  ^^ction  under  the  Hh  aection  of  the  ad  k 
recover  the  penally  for  maintainvng  cmd  de- 
fending Jraudtdent  conveyances. 

47.  The  plaintiff  in  an  action  of  ejectment, 
is  a  creditor  within  the  meaning  of  the  statute, 
aiid  may  maintain  an  action  of  debt  under  the 
fourth  section  of  the  statute,  to  recover  the 

amount  of  a  bond,  executed  *by 
[  *6i5  ]     the  defendant,  on  which  a  judgment 

was  entered  up,  and  execution  is- 
sued with  intent  to  defraud  creditors.  H^cox^ 
qui  tarn,  fyc,  v.  FUch,  20  J.  R.  472. 

48.  A  qui  tarn  action  under  the  fourth  sec- 
tion of  the  statute,  which  gives  a  moiety  of  the 
sum  recovered  to  the  people,  and  the  other 
moiety  to  the  part^  aggrieved,  is  not  within  the 
statute  of  linHtutious,  and  may  be  brought  at 
any  time.    Ibid., 

IV.  (Sect  9  and  10.)  Leases^  fyc.  by  parol 
only;  assignments,  grants^  or  surrenders  of 
interests  in  lands. 

49.  No  tide  passes  to  the  purchaser,  under  a 
s)icrifr*s  side,  of  real  estate,  without  a  deed  or 
note  in  writini;.  Simonds  v.  CaUinj  2  C.  R. 
61.  S.  P.  Jackson,  ex  dem.  Gratz,  v.  Collin,  2 
J.  R.  248.    See  £xecution,.11. 

50.  The  loan  officers  cannot  sell  land  with- 
out deed.    Per  Kent,  J.      Jackson,  ex  dem.  L. 

,     O.  of  Rensselaer,  v.  Bull,  1  J.  C.  81.      S.  C.  2 
C.  C.  E.  300. 

51.  An  »«ignment  of  a  lease  by  writing  not 
undf  r  seal,  is  good.  Holliday  v.  Marshall,  7  J. 
R.  211. 

52l  If  a  person  affix  his  signature  and  seal 
to  the  back  of  a  lease,  it  is  not  an  assignment 
of  the  lease.  Jackson,  ex  dem.  Lloyd,  v.  TUus, 
2  J-  R.  4:30. 

53.  And  if  it  be  agreed  between  him  and 
the  prnwn  to  whom  it  is  intended  to  be  assign- 
ed, that  C.  should  write  an  assignment  over 
the  Signature  and  seal,  which  he  does,  and  de- 
liver!) the  deed  to  the  assignee,  the  assignment 
is  a  nidlity.    Ibid, 

54.  An  incor])oreol  hereditament,  as  a  right 
to  erect  niills  and  mill-dums,  can,  at  common 
law,  pass  only  by  deed  ;  and  were  it  other- 
wise, the  assignment  of  such  an  interest,  since 
the  pfntute  of  frauds,  must  be  in  writing. 
Thompson  v.  Gregory,  4  J.  R.  81. 

V.  (Sec  11.)  (a)  }Fhal  writing  is  stificienl 
trilhin  this  section ;  (b)  Promise  to  anstoerfor 
the  debt,  default  or  miscarriage  qf  another  per- 
son; (c)  Contract  or  sale  of  lands,  tenements 
or  hereditaments,  or  any  interest  in  or  con^ 
ccming  them;  (d)  ^^greemetU  not  to  be  per- 

formed  within  a  year. 

(a)  }fhai  writing  is  svffideni  wUhin  this  section. 

55.  In  the  note  or  memorandum  required 
\iy  the  1 1th  section  of  the  statute  of  frauds, 
the  consideration,  as  well  as  the  promise,  must 
be  expressed  in  writing.  Sears  v.  Brinkj  3  J. 
R.  210.     Quaere. 

5G.  Where  the  promise  is  by  covenant  or 
writing  under  seal,  no  consideration  need  be 


expressed,  for  the  seal  itself  imports  a  consid- 
eration, and  the  statute  has  made  no  variation 
in  the  common  law,  in  tiiis  resj)ect;  Livings' 
ton  V.  Tremptr,  4  J.  R.  416. 

57.  It  is  sufficient  if  the  agreement  be  sign- 
ed by  one  only  of  the  parties  who  are  to  be 
charged,  and  accepted  by  the  other.  Ballard 
V.  JValker,  3  J.  C.  60.  Roget  v.  McrriU,  2  C.  R. 
117. 

58.  If  a  promissory  note,  payable  to  bearer, 
or  not  negotiable,  is  ^endorsed  in 

blank,  the  holder  may  write  over  [  *646  ] 
the  name  of  the  endorser  a  guar- 
anty, or  promise  to  pay  the  note,  so  as  to  take 
the  case  out  of  the  statute ;  and  this  may  be 
done  at  any  time  before,  or  at  the  trial  of'^the 
cause.    NlAson  v.  Dubois,  13  J.  R.  175. 

59.  A  warranty  in  a  writing,  not  under  seal, 
for  the  quiet  enjoyment  of  laud,  must  express 
the  consideration  on  which  it  is 'founded. 
Kerr  v.  Shaw,  13  J.  R.  236. 

60.  Every  agreement  required  by  the  statute 
to  be  in  writing,  must  be  certain  itself,  or  be 
capable  of  t)eing  made  so,  by  a  reference  to 
something  else,  whereby  the  terms  can  be  as- 
certained with  reasonable  precision  ;  otherwise, 
it  cannot  be  carried  into  efiecL  ^beel  v.  Rod- 
cliff,  13  J.  R.  297. 

61.  Where,  in  shipping  articles  of  seamen, 
a  person  has  signed  his  name  under  a  column 
headed  "  sureties,**  but  there  was  no  explana- 
tion added,  as  to  the  extent  of  this  under- 
taking, it  is  not  a  sufficient  writing  within  the 
statute  of  frauds,  and  the  undertaxing  is  void. 
Dodge  V.  Lean, ,  13  J.  R.  508. 

62.  Where  the  land  of  A.  is  about  to  be 
sold  by  the  loan  qfficers,  for  the  arreara  due  on 
a  mortgage  to  the  state,  and  it  is  agreed  by 
parol,  between  A.  and  B.,  that  B.  should  pur- 
chase the  land  for  A.,  and  reconvey  it  to  him, 
on  being  paid  the  purchase  money,  such 
agreement  is  void,  within  the  statute.  Sher- 
nil  V.  Crosby,  14  J.  R.  358. 

(b)  Promise  to  answer  for  the  debt,  defaidt,  or 
miscarriage  of  another  person. 

63.  A  promise  to  pay  the  debt  of  a  thinl 
person  must  be  in  writing,  notwithstanding  it 
is  made  on  a  sufficient  consideration.  Simp- 
son  V.  Patten,  4  J.  R.  422.  Jackson  v.  Rayncr, 
12  J.  R.  291. 

64.  Where  it  is  an  original  undertaking,  it 
need  not  be  in  writing,  as  where  the  defend- 
ant promises  the  plaintiff  to  indemnify  him  for 
an  act  to  be  done  as  his  servant.  JUlaire  v. 
Ouland,  2  J.  C.  52. 

65.  Where  the  guaranty  or  promise  to  pay 
the  debt  of  another,  is  made  at  the  same  tmio 
with  the  contract  to  which  it  is  collateral,  is 
incorporated  itito  it,  and  becomes  part  of  it, 
the  whole  is  one  contract,  and  the  wont  of 
consideration,  as  between  the  plaintiff  and  tlie 
guarantor,  cannot  be  alleged.  Leonard  v. 
Fredenburgh,  8  J.  R.  29. 

66.  The  plaintiff  sold  goods  to  A.  on  a 
credit,  and  A.  gave  his  promissory  note  for  the 
amount,  under  which  the  defendant,  as  his 
security,  wrote,  I  guaranty  the  above:  this  was 
held  to  be  a  collateral  undertaking;  but  that 
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there  was  no  necessity  for  any  distinct  consid- 
eration iNissing  directly  between  the  plaintiff 
and  defendant,  for,  being  all  one  entire  trans- 
action, the  delivery  of  the  ffoods  to  A.  sup- 
ported tlie  promise  of  the  defendant  as  well  as 
the  promise  of  A. ;  and  that  the  words  value 
reeeivedf  in  the  note,  were  sufficient  evidence 
of  a  consideration  on  the  face  of  the  writing ; 
bur,  if  any  doubt  existed,  p€arol  evidence  is  ad- 
missible to  show  the  consideration,'  or  that  it 
was  an  original  and  entire  transaction.    IhitL 

67.  If  the  whole  credit  is  not  ffiven  to  the 
person  who  comes  in  to  answer  ror  another, 
nis  undertaking  is  collateral.  Per  Kent,  Cb. 
J.    JbU, 

•68.  If  a  promise  to  pay  the 
[  *647  ]  debt  of  another  be  founded  on  a 
new  and  distinct  consideration,  in- 
dependent of  the  debt,  and  one  moving  be- 
tween the  parties  to  the  new  promise,  it  is  not 
within  the  statute,  but  is  an  original  promise. 
Per  Kent,  Ch.  J.    ML 

69.  Where  A.  in  consideration  that  B.  would 
deliver  him  all  his  household  goods,  and  that 
C.  would  discharge  B.  from  execution,  prom- 
ises to  pay  C.  the  amount  of  the  execution, 
this  is  an  original  undertaking,  and  not  within 
the  statute.    Skdion  v.  Brewster,  8  J.  R.  ^6. 

70.  If  A.,  being  l)ound  to  indemnify  B.  in  a 
certain  suit  in  which  he  was  arrested,  request 
C.  to  become  special  bail  for  B.,  and  promise 
to  indeimnify  him,  this  is  an  original  under- 
taking by  A.  Harrison  v.  Smoid,  10  J.  R.  242. 

71.  If  A.,  in  consideration  of  a  sale  of  land 
to  him  bv  B.,  promise  C.  to  be  accountable  to 
him  for  debts  due  him  from  B.,  it  is  an  origi- 
nal imdertaking,  and  not  within  the  statute. 
Gold  v.  PhUlips,  10  J.  R.  412. 

72.  Where  A.  gave  a  promissory  note  to  B., 
and  C.  told  B.,  that  he  had  taken  an  assign- 
ment of  A.'s  property,  and  meant  to  pay  his 
debts,  and  would  pay  the  debt  due  from  him 
to  A. ;  hdd,  that  the  promise  of  C.  was  with- 
in the  statute.  Jackson  v.  Ramer,  12  J.  R. 
291. 

73.  Where  B.,  by  a  written  agreement,  prom- 
ises to  deliver  A.  a  certain  quantity  of  goods, 
and  also  to  pay  the  costs  on  an  execution  is- 
sued by  A.  against  B.,  which  B.  was  to  have 
returned  niUlu  bona,  and  F.,  at  the  bottom 
thereof,  signs  a  Written  guaranty,  7  guaranty 
the  performance  of  the  above  agreement;  the 
guaranty  of  F.  is  an  original  collateral  agree- 
ment, and  not  a  promise  to  pay  a  previously 
sul)sistiug  debt  of  B.  Bailey  v.  Freeman,  11 
J.  R.  221. 

74.  And  the  guaranty  is  part  of  the  entire 
contract,  consisting  of  the  agreement  of  B., 
and  F.'s  guaranty ;  and  the  credit  l)eing  origi- 
nally given  to  F.,  as  surety ;  and  the  agree- 
ment and  guaranty  being  simultaneous,  the 
consideration  of  the  former  supports  the  latter. 
Ibid. 

75.  And  if  there  had  been  no  considera- 
tion expressed  in  the  written  agreement,  a  con- 
sideration might  be  proved  by  parol.    Ibid, 

76.  Where  A.  sold  a  horse  to  B.,  at  the  re- 
Quest  of  C,  and  on  his  promise  to  guaranty 
the  payment  of  B.'s  note  for  the  payment  of 
the  money ;  and  B.  gave  a  note  payable  to  A., 
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or  bearer,  in  12  months,  which  C.  endorsed  in 
blank  ;  this  was  held  to  l)e  an  original  under- 
taking by  C.  as  surety,  and  that  he  was  equal- 
ly responsible  as  if  he  had  signed  the  note 
with  B.    J>rel3on  v.  Dubois,  13  J.  R.  175. 

77.  Where  the  plaintiff  promises  not  to  re- 
quire from  the  defendant  payment  of  a  certain 
note,  in  consideration  of  which  the  defendant 
promises  to  indemnify  the  plaintiff  against  one 
third  of  all  loss  in  consequence  of  his  endorse- 
ment of  certain  notes  for  a  third  person ;  this 
is  not  a  case  within  the  stamte,  there  being  an 
original  consideration  moving  between  the 
contracting  parties.  Myers  v.  Morse,  15  J.  R. 
425. 

78.  The  defendant,  in  con^deration  of  25 
dollars,  verbally  agreed  to  indemnify  the  plain- 
tiff, who  had  sut^cribed  a  certain  sura  to  be 
paid  annually  to  the  trustees  of  a  religious  so- 
ciety, for  the  support  of  a  *minis- 

ter,  against  any  claim  arising  from    [  *648  ] 
his  subscription ;  held,  that  this  was 
a  valid  agreement      Conkey  v.  Hopkins,  17  J. 
R.  113. 

79.  Where  the  defendant  inquired  of  the 
plaintiff  the  terms  on  which  he  would  let  C, 
(the  defendant's  nephew,)  who  was  a  nc\¥s- 
carrier,  have  newspapers  to  sell,  &C.,  aud  oo 
being  told  the  terms,  said,  **  If  my  nephew 
calls  for  the  papers,  I  will  be  responsible  for 
the  papers  he  shall  take^'^  held,  that  this  vns 
an  original  and  absolute  contract  in  the  de- 
fendant, and  not  a  collateral  agreement  for  tbe 
debt  or  default  of  C,  and,  therefore,  not  within 
the  statute.    Chase  v.  Day,  17  J.  R.  114. 

80.  The  security  taken  by  a  justice  of  the 
peace  on  granting  an  adjournment  at  tbe  re- 
quest of  the  defendant,  must  be  a  recognizaucp^ 
or  at  least  a  written  enga^ment  of  the  hail; 
if  verbal,  it  is  void.  MVv'uii  v.  Johnson,  7  J. 
R.18. 

81.  Where  a  landlord  distrained  the  goods 
of  his  tenant  for  rent  in  arrear,  and  A.  signed 
an  agreement  on  the  back  of  the  inventory,  by 
which  he  promised  to  deliver  all  the  goods  con- 
tained in  the  inventory  to  the  landlord,  in  six 
days  afler  demand,  or  pay  him  450  dollars,  be- 
ing the  amount  of  the  rent  due ;  held,  that  this 
was  an  original  and  not  a  collateral  under- 
taking, and  an  action  might  be  maintained 
against  A.  for  a  breach  of  the  promise.  iSlm- 
gertand  v.  Morse,  7  J.  R.  463b 

82.  The  plaintiff  was  endorser  of  a  promis- 
sory note,  made  by  B.  for  his  accommodation; 
and  B.,  who  was  also  indebted  to  the  plaintiff 
having  a  sum  of  money  and  goods  with  which 
he  was  ready  to  pay  the  note,  and  to  secure 
the  plaintiff)  it  was  agreed  between  the  plain- 
tiff B.,  and  the  defendant,  that  B.  shouki 
place  the  money  aud  goods  in  the  hands 
of  the  defendant,  who  should  pay  the  note  and 
debt  due  to  the  plaintiff)  and  indernni/V  the 
plaintiff  against  the  note,  &c. ;  B.  acconlingir 
delivered  the  money  and  goods  to  the  defcml- 
ant,  who,  thereupon,  undertook  and  promised 
to  pay  the  note,  &c. ;  held,  that  this  ma  not  a 
promise  or  undertaking  for  the  debt  of  another, 
within  the  statute  of  frauds.  (Hmttead  v- 
Gree^dy,  18  J.  R.  12. 

83.  In  assumpsit,  where  the  declaration  sets 
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Ibfth  an  o^prdement  to  answer  for  the  debt,  de- 
fauk  or  miscarriage  of  a  third  {lerson,  the  de- 
fendant may  plead  the  statute  of  frauds  spe- 
'cially  in  bar.    Miftra  v.  Morae^  15  J.  R.  425. 

(c)  Contract  or  »aU  of  lands,  tenements  ^  or  he* 
reditamentSf  or  any  interest  m  pr  concerning 
them, 

S4.  A  parol  promise  made  by  the  owner  of 
lands  to  a  person  who  had  entered  into  pes* 
aession  without  titley  and  made  improvements, 
to  sell  them  lo  him,  is  void.  JFVear  v.  Hour- 
denhurgk,  5  J.  R.  272. 

9Sk  But  a  promise  to  pay  for  the  improve* 
ments  maiie  oo  the  land,  is  not  withm  the 
statute.  RitL  &  P.  Benedict  v.  Beebee^  11  J. 
£.145. 

86.  A  growing  crop  may  be  sold  by  parol, 
.Vewcomb  etaLy.  Ramer,  2  J.  R.  421.  note. 

87.  Possession  is  an  interest  in  land,  within 
the  meaning  of  the  statute.  Howard  v.  fat- 
Inn,  7  J.  R.  205. 

88.  *So,  a  contract  for  the  sale 
[  *649  }    and  delivery  of  the  possession  of 
land,  and  the  improvements  there- 
on, must  be  in  writing.    Ibid, 

89.  Where  A.  leases  land  to  B.,  and  it  is  af- 
terwards agreed  between  them  that  the  lessee 
■ball  not  use  the  pasture  of  the  land  without 
paving'  for  it,  such  an  agreement  requires  not 
only^  a  consideration,  but  also  a  promise  in 
writing,  to  give  it  validity.  Jhton  v.  ATooney, 
9  J.  R.  358.  ^         ^ 

90.  An  agrseooent  to  remove  a  fence  and 
open  a  road,  is  not  an  agreement  concerning 
an  iotsrest  in  land.  JStorwu  v.  Snvder^  10  J.  £ 
109. 

91.  U  seemSf  that  an  agreement  to  run  a  new 
boundary  line  between  the  lands  of  the  parties, 
and  to  abide  thereby,  is  within  the  statute. 
Jackson,  ex  dem.  JSTeUis  v.  Dyding,  2  C.  R. 
196.    [Su  StwfvesmU  v.  Tompbns,^  J.  R.  61.] 

92.  An  agreement  for  the  exchange  of  lands 
is  within  the  statute  of  frauds^  and  must  be  in 
writing :  therefore,  where,  on  a  parol  sgree- 
nMnt  tor  sucb  exchange,  the  plaintiff  deuver- 
ed  to  the  defendant  tlie  promissory  note  of  a 
third  person,  as  a  pledge,  to  be  fadeited  in 
case  of  the  plaintiff*s  non-compliance  with 
Ibe  agreement,  and  the  defendant  received 
payment  of  the  note,  the  plaintiff  may  recov- 
«r  the  amount  from  the  dcoendanti  the  delive- 
ry of  the  note  being  without  consideration. 
iUesv.Pee(,15J.R.50a 

99,  A /ND-(4  agreement  to  extend  the  time  of 
pertemanoe  of  a  contract  fbr  the  conveyance 
of  land,  is  void.  Hashrouck  v.  Tapptn,  15  J. 
R.20a 

(d)  Agreement  not  to  he  performed  todAm  a  year* 

94L  To  bring  an  agreement  within  the  stat- 
ute, it  must  be  express  and  specific,  and  not  to 
be  performed  witnin  a  year.    JIfoore  v.  Fox,  10 

j.R.;m. 

95.  If  the  thin^  promised  ma^  be  perform- 
ed within  a  year,  it  is  not  within  the  statute. 
Aid. 

96l  Where  A.  promised  to  pay  B.  two  dollars 
ayear  ibr  hia  aarvicas  as  minister  in  a  certun 
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church,  and  had  paid  for  several  years  half 
yearly,  hdd,  that  this  was  a  valid  promise; 
tor  the  jury  might  infer  that  it  was  a  promise 
to  pay  half  yearly.    Ibid, 

VI.  (Sec  15.)  Contracts  for  Hu  saU  of  goods. 

97.  The  statute  applies  as  well  to  the  case 
of  executory,  as  of  executed  contracts.  Ben- 
nett V.  HuU,  10  J.  R.  364. 

98.  But  it  must  distinctly  appear,  that  the 
value  of  the  goods  sold  was  above  25  dollars 
Crookshank  v.  BurreOj  18  J.  R.  58. 

99.  So,  in  an  action  for  the  non-delivery  of 
goods  above  the  value  of  25  dollars,  it  is  ne« 
ceasaiy  to  show  a  note  or  memorandum  in 
writing,  or  part  delivery,  or  earnest    ibid. 

100.  Where  the  party  who  is  to  deliver  the 
goods  jJone  signs  the  agreement,  which  is  ac- 
cepted by  the  other  party,  such  contract  is 
mutually  obligatory.  Roget  v.  Merritt,  2  C.  R. 
117. 

lOL  An  entry  made  by  the  vendor,  in  a 
memorandum  book,  of  tlie  *^name 
of  the  purchaser,  and  of  the  terms  [  *650  ] 
of  the  contract  of  sale,  which  was 
read  to  the  agent  of  tbe  vendee,  who  made  the 
purchase,  and  assented  to  by  him  as  correct, 
IS  not  sufficient,  it  not  being  signed  by  the 
party  to  be  charged,  or  by  his  agent.  BaiUy 
V.  Ogden,  3  J.  R.  399. 

102.  Whether  the  vendor  is  bound  by  sucb 
memorandum,  so  that  tbe  vendee  could  en- 
force the  contract  asiinst  him  ?     QiMcre.    Ibid. 

103.  The  form  of  the  memorandum  of  the 
bargain  is  not  material,  but  it  must  state  the 
contract  with  reasonable  certainty,  so  that  the 
substance  of  it  can  be  understood  from  the 
writing  itself,  without  having  recourse  to  parol 
proof.    Ibid, 

104.  Whether  an  agreement  to  sell,  or  let, 
the  services  of  a  negro  slave,  is  within  the 
statute  of  frauds?  Dubitatur.  Babcockr.Staof^ 
fey,  11  J.  R.  178. 

105.  A  memorandum  of  a  contract  fbr  the 
purchase  of  goods,  written  by  the  broker  em- 
ployed to  mf&e  tbe  purchase,  with  a  lead  pen- 
cil, in  his  memoranaum  book,  in  the  presence 
of  the  vendor,  the  names  of  the  vendor  and 
vendee,  and  the  terms  of  the  purchase,  being 
in  tbe  body  of  the  memorandum,  but  not  sub- 
scribed by  the  parties,  is  a  sufficient  memoran- 
dum  or  writing.  MerriU  v.  Closon,  12  J.  R. 
102.    &  C.  14  J.  R.  484.  in  error. 

106.  The  authority  of  the  broker  to  make 
the  contract,  need  not  be  in  writing.    Ibid, 

107.  A  broker,  is  the  agent  of  Mth  parties ; 
and  the  neglect  of  the  agent  to  give  a  copy  of 
the  memorandum  of  the  contract  to  the  ven- 
dee will  not  affect  the  rights  of  the  vendor. 
Ibid. 

106.  A  contract  to  deliver,  at  a  fliture  day, 
a  thin^  not  then  existing,  but  to  be  made,  is 
not  within  the  statute ;  for  it  ia  a  contract  for 
woric  and  labor,  not  for  the  sale  and  purchase 
of  goods.    Crook^iank  v.  BinreO,  18  J.  R.  5a 

109.  An,  where  the  plaintiff  contracted  to 
make  a  watfon  for  tbe  defendant  by  a  certain 
day,  when  ne  was  to  come  and  pay  for  it  in 
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lambs  at  a  certain  price  per  head;  hdd,  that 
this  was  a  contract  for  work  and  labor,  not  for 
the  sale  of  goods.    IbieL 

110.  Where,  on  a  sale  of  cattle,  no  earnest 
money  was  paid,  nor  any  memorandum  in 
writing  made,  but  the  cattle  were  to  remain  in 
the  possession  of  the  vendor  at  the  risk  of  the 

'  vendee,  until  he  called  for  them,  and  the  ven- 
'  dee^  afterwards,  called    and  took  the  cattle 

away,  without  saying  an^  thing  to  the  vendor ; 

hddj  that  this  was  a  sufficient  deliveiy  of  the 

cattle,  within  the  statute.     Vincent  v.  GernunuL 

11J.R.283. 
As  to  deelarationB  and  assignment  of  trusts 

under  the  12th,  13th,  and  14th  sections  of  the 

statute,   9€t  «f.  Trust.    Chanckrt,  XXVI, 

and  LXXII.  fVauds.'—Jhist 

VII.  What  unU  take  a  cau  out  of  the  siatuie, 

111.  Though   consideration    money  paid, 
possession  taken,  and  valuable  improvements 
made,  under  a  parol  contract  for  the  convey- 
ance of  lands,  on  the  groimd  of  a  part  per- 
formance, may,  in  equity,  take  •a 

[  •651  ]  case  out  of  the  stauite,  [i  C.  C.  E. 
87.)  yet  a  part  perfbnnance  of  a 
parol  agreement  will  not,  at  law,  take  it  out  of 
the  statute..  Per  Kent^  Ch.  J.  Jaduon,  ex 
dem.  SndOi, r.  Pieree^HJ.  R, 221. 

Su  further  iU.  Cbarcert,  III.  JbrrecmenL  E. 
and  XXVI.  IVaudi. 


and  paid,  the  plaintiff"  may  declare  generally, 
in  debt  for  money  had  and  received,  without 
stating  his  case  specially,  or  lefemDg  to  the 
statute ;  but  it  is  otherwise,  when  an  actioD  is 
brought  by  a  comax>n  informer.  CoUint  t. 
Rap-tio^  15  J.  R.  5. 

4.  In  an  action  for  money  had  and  received, 
to  recover  back  money  deposited  with  a  stake- 
holder, as  a  bet  on  a  horas^raee,  under  the  act, 
(Sess.  25.  c.  44.|  the  defendant  caonot  set  up 
in  his  defence  that  he  has  paid  over  the  moa- 
ey  to  the  winner  without  notice.  Shsmom  r. 
BoHandy  10  J.  R.  468. 

Set  also  AoRCEHETT,  57.  Wagek. 


FUGITIVE  FROM  JUSTICE. 

If  a  person  commits  a  crime  in  one  state, 
and  flies  into  another,  where  he  is  taken,  he 
is  merely  a  fligitive  from  justice,  and  cannot 
be  proceeded  against  in  the  state  in  which  he 
is  taken.  7^  PeopU  v.  m^ht,  2  C.  R.  2ia 
!7^  Peopfe  V.  Gar  AuT,  2  J.  R.  477.  The  Peo^ 
pU  V.  Schenck,  Id.  479. 

See  tit.  Chanceet,  XXVIL  Fugitioei  from 

Justice, 


GAMING. 

1.  Under  the  second  section  of  the  act  to 
nrevent  excessive  and  deceitful  gaming,  (Sess. 
24.  c.  46. 1  N.  R.  L.  152.)  a  common  informer 
caniiot  declare  generallv  for  money  bad  and 
received ;  that  form  or  declaring  is  given  to 
the  k>sing  party  only.    Cole  v.  Smith,  4  J.  R. 

8.  The  informer  must  declare  In  debt,  stat- 
Inji;  the  special  matter  upon  which  bis  cause 
of^action  arose.    Ibid. 

3.  In  an  action  under  the  meond  section  of 
the  act  brought  by  the  losing  party,  against  the 
wiimer,  to  recover  back  money  fcac  at  play, 


GIFT 

1.  A  deKvery  of  possession  of  the  thine  gif- 
en,  is  essential  to  the  validity  of  a  gift  Awe 
V.  Smith,  2  J.  R.  52.  S.  P.  Ptargon  v.  Pear- 
Am,  7  R.  26.  &P.  Grangiac  v.  Jlrden,  10  J. 
R.  293.  [5  J.  C.  R.  21.1  See  HL  Chahceit, 
XX.  llevue  A. 

•2.  Until' d^ivery  of  the  thing    [•6«2] 
promised,  the  party  may  revoke 
his  promise.    Peorjon  v.  Peorsoii,  7  J.  R.  % 

3.  A  promise  to  pay  money  as  a  pfl,  is  sot 
a  ground  of  action.    J^id. 

4.  So,  a  note  to  pay  money  bs  a  glil,  is  with- 
out consideratwn.    Aid. 

5.  So,  if  A.  sav  to  B.,  /  «mZI  give  yw  tte 
com  growing  m  Aedfietd,  this  is  not  sufficient 
without  a  delivery ;  and  if  R  afterwards,  when 
the  com  Is  ripe,  enter  the  fieU,  and  cat  and 
carry  it  awav,  be  renders  btmself  a  trespasser. 
MAe  V.  SiMltk,  2  J.  R.  52. 

6.  Whether  com  growinj^  in  a  field  is  sin 
ceptible  of  any  other  delivery  than  potting 
the  donee  in  possession  of  the  kind  ?  ifuan. 
Ibid. 

7.  Where  a  father  bought  a  tkket  in  a  lott^ 
ry,  which  he  declared  he  gave  to  bis  ioftot 
daughter  E.,  and  wrote  her  name  upon  it,  sikI 
after  the  ticket  had  drawn  a  prize^  he  deckied 
that  he  had  given  the  ticket  to  his  child  £i 
and  that  tlie  prize  money  was  hen ;  this  wis 
held  suflScient  for  a  jur^  to  infer  all  the  for- 
mality  requisite  to  a  valid  gift,  and  that  the  tide 
in  the  money  was  complete  and  vested  in  E. 
Grange  v.  »^rde%  10  J.  R.  293. 

8.  Where  a  mother  promised  to  give  to  bw" 
son,  a  child  (not  then  bora)  of  a  slave,  and  li- 
ter the  birth  of  the  child,  it  continued  with 
and  under  the  control  of  the  mother,  but  vtf 
called  in  the  family  the  slave  of  the  boo  :  ^ 
that  this  was  not  a  valkl  gift,  there  beioff  J» 
delivery  of  possession.  Cook  r.  HuM,  13  h 
R.188. 

9.  A.  tokl  B.  that  if  he  would  take  oseor 
his  mares  to  horse,  and  pay  for  the  same,  th« 
foal  shouki  be  his  pfoper^.  B.  did  so;  and 
afterwards  had  the  compete  and  oncontiollsd 
possession  of  the  foal ;  JM,  diat,  thoitfh  tbjs 
was  not  a  gift,  yet  the  propefly  in  the  foal  k- 
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came  Tested  in  B.    lanntndM  v.  Doe.  14  J. 
IL222. 

10.  But  admitting  that  it  was  a  gift,  ereiy 
thing  was  done  which  the  law  required  to  vest 
the  property  in  B.    Bnd, 

11.  A  father,  from  afiection  merelv,  gave  to 
bis  son  a  promissory  note  for  1000  dollars, 
payable  to  his  son,  or  order,  sixty  days  after 
date.  In  an  action  brought  by  the  son  agaSost 
the  executor  of  the  father,  to  recover  the 
amount  of  the  note;.heH  that  the  action  was 
not  muntainable ;  for  it  was  not  a  donatio  mor* 
Hs  causa^  nor  a  gift  of  so  much  money,  but  a 
mere  promise  to  give ;  and  blood,  or  natural 
auction,  is  not  a  sufficient  consideration  to 
support  a  simple  executory  contract.  Unk  v. 
Ciz,lSJ.K.  145. 


GOVERNMENT. 

Although  the  Convention  of  Delegates  of 
atus  state,  of  the  9th  My^  1776»  adopted  the 
Declaration  of  Independence,  and  there  were 
committees,  or  temporary  bodies  of  men,  who 
took  charge  of  the  public  safety,  yet  there  was 
DO  regular  organized  ^vemment,  or  any  ex- 
ecutive, legisktjve  or  judicial  authority  of  the 
state,  until  the  adoption  of  the  constitution  on 
the  20th  ,^pnly  1777.  JackMon,  ex  dem.  Rus- 
sefi,T.  irM^20J.R.3ia 

[•658]  — ^ — 

•GOVERNOR  OF  THE  STATE. 

No  action  lies  against  the  governor  of  this 
state,  in  the  name  of  the  people,  to  recover 
back  any  part  of  money  received  by  him, 
under  acts  of  the  legislature,  to  defray  the  in- 
cidental  charges  arising  in  and  about  adminis- 
tering the  government  of  the  state ;  for  what 
shall  be  deemed  incidental  charges  not  being 
defined  by  law,  they  must  necessarily  be  left 
to  the  discretion  of  the  executive,  under  the  con- 
trol only  of  the  le^slattue,  and  the  profviety  of 
the  expenditures  is  not  a  subject  of  judicial 
cognizanee.    T%e  PeopU  v.  JLeim,  7  J.  R  73. 


GRANT. 

1.  A  ri^t  of  egress  and  regress  over  land, 
or  c€  iishmg  and  fowling,  does  not  give  the 
right  of  taking  wood,  ^rass,  or  anjr  thmg  appur- 
tenant to  the  ownership  of  the  soiL  Emam  v. 
TWnMZ,  d  J.  R.  dia 

2.  A  right  of  fishing  in  any  water  gives  no 
power  over  the  kod.  CMdyou  v.  VanBrmdL 
3J.R357. 

3.  Nor  will  prsseription,  in  any  case,  give  a 
right  to  erect  a  building  on  another's  land. 

jfic 

4.  The  grant,  or  laying  out  of  a  highway, 


I  gives  only  a  right  of  way  to  the  p.      , , 
fee,  or  nght  of  soil,  remains  m  ux  *  •    . 
owner ;  and  an  action  of  trespass  will  it^  «uk 
an  exclusive  appropriation  of  the  soil.    Ibid, 

5.  A  grantor  cannot,  after  the  execution  of 
his  deed,  lawfully  do  any  act  to  prejudice  the 
rights  of  his  grantee,  rer  Hunnpsim^  Ch.  J. 
Jaekion^  ex  dem.  PkiUipSj  v.  Mdnch^  13  J.  R 
106. 

6.  And  no  declarations,  admissions  or  con- 
fessions of  the  grantor  are  admissible  against 
the  grantee.    &%d, 

7.  A  grantor  conveying  with  covenants  of 
seisin,  £c.,  is  not  bound  to  deliver  the  title 
deeds  to  the  grantee.  AhboU  v.  AUau  14  J.  R 
248. 

8.  The  grantee  is  not  bound  to  wait  until  he 
hffs  discovered  the  real  state  of  his  title ;  but  if 
he  suspects  it  to  be  defective,  he  may  bring  his 
action  for  a  breach  of  seisin,  at  once,  which  is 
the  only  mode  to  compel  the  grantor  to  ex- 
plain his  title.     Ihid, 


•GUARDIAN.         [  •CM  ] 

1.  Guardianship  is  a  trust  coupled  with  an 
interest ;  and  where  two  guardians  are  appoint- 
ed, and  one  of  them  dies,  it  continues  to  tho 
survivor.    The  People  v.  J^vnm,  8  J.  C.  53. 

2.  A  guardian  in  socage  toua  tlie  custody  of 
the  land,  and  is  entitled  to  the  profits  for  the 
benefit  of  the  hein,  Byrne  v.  Fan  Hoeaen.  5 
J.R66. 

3.  He  roa^  lease  the  land,  avow,  or  bring 
trespass  in  his  own  name,    tnd, 

4.  Guardianship  in  socage  ceases  when  the 
infiuit  arrives  at  tne  age  or  14 ;  and  yet,  if  no 
other  guardianship  succeeds,  this  will  continue. 
Ibid. 

5.  Where  the  husband  dies  leaving  a  widow 
and  infant  children,  and  she  enters  upon  the 
land  of  which  her  husband  was  possessed,  it 
will  be  intended  that  she  is  in  possession  by 
right,  and  that  she  entered  as  guardian  in  ss- 
eage^  where  the  entry  and  perception  of  profits 
are  unaccompanied  with  acts  or  declarations 
inconsistent  with  that  character.  Ibid,  And 
see  Jackson^ ex  dem.  Youngs^  v.  Fredei^berghjl 
J.  R  159.  S.  P.  JodUon,  ex  dem.  Davy^  v.  be 
WaUs,  7  J.  R 157. 

6.  A  guardian  may  submit  to  aribitration  on 
behalf  of  his  ward.  Weed  v.  JSttu,  3  0.  R 
253. 

7.  A  guardian  can  do  no  act  to  the  injury  of 
his  ward.  Jackson^  ex  dem.  Sinsahau^  v. 
;%art,  10  J.  R435. 

8.  An  attornment  by  the  husband  of  a  guar- 
dian in  socage^  is  void,  as  against  her  children. 
Ibid. 

9.  Where,  on  the  appointment  of  a  guardian 
to  an  infant,  by  the  surro^pofe,  a  bond  with 
stireties  is  taken,  for  the  ftithftd  performance 
of  the  guardianship,  and  to  render  an  account, 
&c.— an  action  at  law  cannot  be  maintained 
on  the  bond,  until  the  guardian  has  been  called 
to  an  account  in  the  Court  of  Chanceiy,  to 
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.ylS^te  juriadictiofi  of  rach trusts exc1i!i<ive- 
ongs.  SHlwtU  V.  JlfiZb,  19  J.  R.  304. 
[See  iU.  PardomJ 

10.  Where  a  father  died  Inteitate,  leaTing  a 
large  real  and  perKmal  estate,  and  his  infant 
children  were  maintained  by  tiieir  mother, 
htfd^  that  the  mother  was  noc  noand  to  roam- 
tain  the  children  out  of  her  third  of  the  estate, 
but  was  entitled  to  be  allowed  out  of  the  por- 


tion of  the  iniknts  for  tbeur  roaintenaDce 
during  infancy ;  and  that  for  the  time  past 
as  well  as  the  time  to  come ;  and  that  she 
was  to  be  cliarged  with  interest,  on  two  thirds 
of  the  money  which  she  had  received  in  man* 
agioff  the  estate,  and  to  be  allowed  interest  on 
all  me  sunw  expended  by  her.  JftlktB  ?. 
Rogen^  6  J.  R.  566.  [Su  further  HU  CuASi- 
CUT,  XXVUI.  GuarduM  and  n'anL] 
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PHILADELPHIA : 
PUBLISHED   BY   £.  F.   BACKUS 

1837. 


SOUTHERN  DISTRICT  OF  NEW-YORK,  u, 

(L.  S.)  Bx  IT  RXVXM BKRKD,  That  on  the  sijrteeDth  dav  of  November,  A.  D.  18S5,  in  the  fiftieth  jear  of  the 
Inaepenaence  of  the  United  States  of  America,  WUliaiq  Johnson,  of  the  said  district,  hath  depottted  in  thb  ttffioe 
the  title  of  a  book,  the  right  whereof  he  claims  as  author,  in  the  words  following,  to  wit : 

"  A  Digest  of  the  Cases  derided  and  reported  in  the  Supreme  Court  of  Judicature,  the  Court  of  Chancery,  aod 
the  Court  for  the  Correction  of  Errors,  of  the  State  of  New-Vork ;  from  1799  to  1823  j  with  Tables  of  the  Names  of 
the  Caaes,  and  of  Titles  and  Relerences.    By  William  Johnson,  Counsellor  at  Law. 

"'^Ut  ex  Ha  rtcotatur  Jua,ntmperditeaiur»,»**»»'B%c. 

"  Id  two  Tolomes/' 

Li  conformity  to  the  act  of  Congress  of  the  United  States,  entitled, "  An  aet  for  the  cncoaragement  of  leiraiBg;, 

by  securing  the  copies  of  maps,  charts,  and  books,  to  the  authors  and  proprietors  of  such  copies,  during  the  tisM 

tbarein  mentioned."    And  also  to  the  act,  entitled,  "  An  act.  supplementary  to  an  act,  entitlea.  An  act  for  the 

encouragement  of  learning,  by  securing  the  copies  of  maps,  caarts,  and  books,  lo  the  authors  and  proprietors  of 

fuch  copies,  during  the  times  therein  mentioned,  and  eitendxng  the  benefits  thereof  to  the  arts  of  drnguag, 

engraving,  and  etcning  historical  and  other  pruats.'' 

j^^j^  ^^^^ 

Clerk  of  the  Scuthem  District  of  New-TorL 


raiNTKD   BY  T.  K.  AN'O  P.  G.  OOLUNB. 


m. 


DIGEST, 


VOLUME  II. 


HABEAS  CORPUS. 

1.  A  habeas  corpus^  to  briDff  np  a  person 
stated  to  be  a  soldier  enlisted  in  the  amw  of 
the  Dnited  StaUa^  was  refused.  HusteiPs  Castj 
1  J.  C.  136. 

2.  The  allowance  of  a  ^6f<u  corpi»,  in  term 
time,  is  a  matter  of  sound  legal  discretion. 
MOUr  of  Ferguson,  9  J.  R.  239. 

3.  And  when  it  appeared,  on  an  application 
for  the  allowance  of  such  a  writ,  that  the  party 
was  a  soldier  in  the  army  of  the  UrdUd  States, 
enlisted  by  one  of  the  officers  of  the  United 
States  army,  the  Court  refused  to  grant  the  al- 
lowance, as  it  was  a  matter  arising  under,  or 
by  color  o(  the  authority  of  the  United  States, 
and  a  jud^  of  the  Supreme  or  District  Court 
of  the  Untied  States  had  clear  and  unauestion- 
able  jurisdiction  in  the  matter,  and  could  afibrd 
the  party  the  requisite  relief.    Ibid, 

4.  And  whether  a  state  Court  has  jurisdic- 
tion in  such  a  case  ?    Dubitatur,    Jbid. 

5.  A  sheriff  is  bound  to  bring  up  a  person, 
in  execution  on  a  civil  suit,  on  a  hob,  corp.  ad 
test  in  a  civil  suit,  on  being  tendered  the  ex- 
penses of  bringing  up  and  returning  the  pris- 
oner.   J^oble  V.  Smith,  5  J.  R.  357. 

6.  Where  a  sheriff  returned  to  a  habeas  corpus, 
that  he  held  the  prisoner  by  virtue  of  an  order 
of  the  Court  of  Chancery,  which  order  refer- 
red to  a  former  attachment,  setting  forth  the 
grounds  of  commitment,  and  from  which  the 
prisoner  had  been  discharged  by  a  judge  of  the 
supreme  Court  in  vacation,  on  another  habeas 
cofvus,  and  the  sheriff  also  returned  the  at- 
tacnment  and  proceedincs  prior  to  the  last  or- 
der of  commitment  ;  held,  tnat  the  sheriff  could 
not  return  the  true  cause  of  caption  without 
abo  stating  the  original  attachment  and  sub- 
sequent orders;  and  that  the  whole  return 
might  be  received  and  examined  into  by  the 
Court.    Case  of  J.  V.  M  Yates,  4  J.  R.  317. 

7.  A  habeas  corpus^  allowed  by  a  commis- 
sioner of  the  Supreme  Court,  was  directed  to 
I.  C,  commander  of  the  navy  of  the  United 
States  on  lake  Ontario,  and  to  M.  L.,  command- 
ing the  troops  of  the  United  States  at  Sockets^ 
Harbor,  and  to  their  subordinate  officers,  to 
bring  the  body  of  A^  &c.  The  following  re- 
turn was  endorsed  on  the  *writ! 
[  *2  ]  I,M.L,  general,  fyc^do  return  to  the 
toiUiin  wrU,  that  the  within  named  A.  is 
mA  m  my  custody.    This  was  held,  to  be  an  eva- 


I  sive  and  insufficient  return ;  and  that  the  offi- 
cer, to  excuse  himself  for  not  producing  the 
body  of  the  prisoner,  ought  to  have  returned 
that  he  was  not  in  his  custo<hf,  possession  or 
power;  and  it  appearing  from  affidavits,  the 
party  was,  in  &ct,  in  tlie  custody  of  a  subordi- 
nate officer  acting  under  the  order  of  General 
M*  L.,  and  that  the  return  was  intentionally 
eluded  and  disregarded,  the  Court  ordered  an 
attachment  immediately  against  General  L.  for 
a  contempt  bh  the  Matter  qf  Stacy,  10  J.  R 
328. 

8.  In  ordinaiy  cases,  the  attachment  does 
ilot  issue  until  after  a  rule  to  show  cause ;  but 
where  the  case  is  urgent,  and  the  contempt 
flagrant,  it  may  be  issued  in  the  first  uastaiice. 
IbuL 

9.  Where  the  chancellor  committed  one  of 
the  officers  in  Chancery,  for  mal-practice  and 
contempt,  and  a  judge  of  the  Supreme  Court, 
on  a  habeas  corpus,  dischaiiged  the  officer,  and 
he  was  afterwards  recommitted  by  the  chan- 
cellor for  the  same  oflfence ;  held,  that  the  chan- 
cellor was  not  liable  to  an  action  by  the  officer 
for  the  penalty  given  by  the  fifth  section  of  the 
habeas  corpus  act.  (1  N.  R.  L.  355.)  Yates  v. 
ZioiurW,  5  J.  R  282.    S^.  C.  9  J.  R  395. 

10.  The  penalty  given  by  the  statute  is  im- 
posed on  individual  acting  ministerially  out  of 
Court,  and  does  not  apply  to  the  acts  of  a  Court 
done  of  record.  Yates  v.  Lansing,  5  J.  R^ 
282. 

11.  Though  a  judee  in  vacation,  who  refuses 
to  allow  a  writ  of  hAeas  corpus,  is  liable  to  an 
action  on  the  statute,  as  the  allowance  by  him 
in  vacation  is  not  a  judicial  act,  vet  the  judges 
of  the  Supreme  Court,  or  the  chancellor,  sit- 
ting as  a  Court,  in  term  time,  may,  in  their  dis- 
cretion, refuse  a  habeas  corpus.    Ibid. 

12.  But  the  proceedings,  when  the  prisoner 
is  brought  before  the  judge,  on  the  return  of 
the  Juxbeas  corpus,  are  judicial,  and  he  is,  conse- 
quently, not  liable  to  a  prosecution  for  what  he 
may  then  do,  or  refuse  to  do.  Per  Kent,  Ch. 
J.    Ibid, 

13.  Where  a  habeas  corpus  is  directed  to  a 
private  person  to  bring  up  on  infant,  the  Court 
are  bound,  ex  debito  jusHtuB,  to  set  the  infant 
free  from  improper  restraint ;  but  whether  they 
shall  direct  the  infant  to  be  delivered  over  to 
any  particular  person,  rests  in  their  discretion, 
under  the  circumstances  of  the  case ;  and  that 
although  the  person  making  the  application  be 
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tlie  father  of  the  infant    MdUr  of  Waldron^ 
13  J.  R.  418. 

14.  Where  an  iofant  was  in  the  custody  of 
the  grand&ther,  and  it  appeared,  that  it  would 
be  more  for  the  benefit  or  the  infant  to  remain 
with  her  grandfather,  than  with  her  father, 
and  no  improper  restraint  being  shown,  the 
Court  refused  to  direct  the  infant  to  be  deliv- 
ered to  her  father.    IhitL 

15.  R  sttnit^  that  the  hjaUas  eorjnu  act  does 
not  apply  to  cases  of  imprisonment  on  civil 
process.  Cabie  v.  Cooper^  15  J.  R.  152.  S,  P. 
VnUed  Statu  Bank  v.  Jenkins,  18  J.  R.  305. 

16.  Where  a  debtor  in  execution  is  dis- 
charged firom  imprisonment,  under  the  act  for 
the  relief  of  debtors,  with  respect  to  the  im- 
prisonment of  their  persons,  and  is  afain  im- 
prisoned on  an  execution  issued  on  the  same 
original  judgment,  a^udge  or  commissioner 
hfia  no  authority  to  disci»rge  him  under  the 

habeas  carpiu  act,  and  such  a  dis- 
[  *8  ]    charge  *i8  no  protection  to  the  sheriflf^ 

in  an  action  for  an  escape.  15  J. 
R.  153. 

17.  A  discharge  on  habeas  carpus,  where 
the  judge  has  no  jurisdiction,  is  void.  Per 
VanJVesSyJ.    Sf.  C.  15  J.  R.  156. 

18.  Though  the  Supreme  Court  has  power, 
at  common  law,  to  relieve  against  all  illegal 
imprisonments,  in  civil  and  criminal  cases; 
yet  a  habeas  corpus  is  not  the  remedy  for  the 
defendant,  imprisoned  on  a  eo.  mc  irregularly 
iflsued  before  a  previous  fu  fa,  according  to 
the  provisions  of  the  act,  (Sess.  36.  c.  50.  s.  7.) 
but  the  party  may  be  discharged  on  motion 
and  affidavit  for  that  purpoee.  United  States 
Bank  v.  Jenkins,  18  J.  R.  305. 

And  see  Contempt.  ExEcimoif.  Tit, 
Cbavcsrt,  XXIX.  Habeas  Corpus. 

Habeas  Corpus  to  remove  a  cause  from  a 
Cotut  of  Common  Pleas,  see  tit.  Practics. 

Removing  proceedings  on  Habeas  Corpus, 
by  writ  of  enor,  see  lit.  Eaaoa,  II. 


HEIR. 

1.  Wbere  an  hen*  is  sued  on  his  promise  to 
pay  the  debt  of  his  ancestor,  the  question  of 
assets  does  not  arise,  (heirs  being  liable  b^ 
statute  for  the  simple  contract  debts  of  theur 
ancestors,)  and  the  plaintiff  need  not  allege 
that  the  defendant  had  assets.  EUing  v.  Van- 
deHyn,A  J.R.237. 

2.  Where  an  heir,  sued  on  the  bond  of  his 
ancestor,  pleads  non  est  factum,  and  the  issue 
is  found  affainst  him,  this  is  not  such  a  false 
f>lea  as  will  render  him  liable  de  bonis  propriis, 
Jackson,  ex  dem.  Carman,  v.  RoseoeU,  13  J. 
R.97. 

3.  Heirs  being  liable  to  the  creditors  of  their 
ancestor  in  res|iect  to  lands  descended  to  them, 
no  alienation  by  ihem,  afber  the  suit  brought, 
can  pix>tect  them  or  the  purchaser.  Cov^  v. 
Weston,  20  J.  R.  414. 

4.  But,  where  land  is  sold  by  the  order  of 
the  Court  of  Probates  or  a  surrogate,  at  the 
application  of  an  executor  or  administrator, 
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for  want  of  sufficient  personal  assets,  under 
the  statute,  (Sess.  36.  c.  79.  s.  23, 24, 25.)  such 
sale  being  declared  valid  and  effectual  against 
the  heirs  and  devisees,  and  all  persona  claim- 
ing by,  from  or  under  them,  is  also  valid 
and  conclusive  against  a  creditor  who  had 
brouffht  his  action  against  the  heirs,  and  may 
be  pleaded  by  them  in  bar  of  such  action. 

5.  Such  creditor,  by  bringing  his  acdon 
against  the  heirs,  does  not  acquire  a  lien  upon 
the  land  descended  to  them ;  but  bia  lien  is 
merely  on  the  hehis,  in  respect  to  the  land  de- 
scended, so  that  they  cannot  aliene  it,  after  the 
action  brought,  and  defeat  his  claim.    Bnd, 

6.  The  heir  of  an  intestate  takes  the  land 
of  his  ancestor,  subject  to  the  right  of  the  ad- 
ministrator, to  apply  to  a  Court  of  Pro- 
bates, or  ^surrogate,  for  the  sale  of  it,    [  *4  ] 
in  order  to  pay  the  debts ;  and  when 

the  power  given  to  the  Court  of  Probates  or 
surrogate,  for  that  purpose,  has  been  executed, 
the  title  of  the  heir  is  gone,  and  he  has  noth- 
ing by  descent    Ibid, 

And  see  Executors  ANn  AnMiMisTRATOES. 
TU,  Chancert,  XXX.  Heir, 


HIGHWAY. 

I.  Highwaiifs  generally. 

n.  Proceedings  under  the  act  to  rtguJtaU  high- 
tMry« ;  (Sess. 36.  c,3a  2N.R.L.m) 
(a)  Laying  out  ft^pAtMWt,  and  assess- 
ments for  labor ;  (o)  Cmstrvcting  and 
encroaching  upon  a  highufmf;  (c)  Be- 
mmnng  proceedings  into  the  Svpremt 
Cowi, 

HI.  Public  rveers. 

I.  Hightoays  generally, 

1.  The  grant,  or  laying  out  of  a  highway, 

S'ves  only  a  right  of  way  to  the  pubhc;  bat 
e  fee,  or  right  of  soil,  remains  in  the  original 
owner,  and  an  action  of  trespass  will  lie  for 
any  exclusive  appropriation  of  the  soil.  Cor* 
telyou  V.  Van  Brundt,  2  J.  R.  357.  &  P. 
Jackson,  ex  dem.  Yates,  v.  Hathaway,  15  J.  R* 
447. 

2.  If  a  person  over  whone  land  a  higfatray 
is  laid  out,  conveys  the  land  on  each  side  of  it, 
and  describes  it  by  such  boundaries  as  do  not 
include  the  road  or  any  pait  of  it,  the  proper^ 
in  the  road. does  not  pass  to  the  grantee,  as  it 
is  excluded  by  the  description  in  the  grant; 
and  it  cannot  pass  as  an  incident,  beinff,  in  it- 
self, a  distinct  parcel  of  land,  the  fee  or  which 
cannot  pass  as  appurtenant  to  the  other. 
Jackson,  ex  dem.  Yates,  v.  Hathaway,  15  J.  B. 
447. 

S,  Where  an  old  road,  the  fee  of  which  is 
in  one  person,  is  discontinued,  and  a  new  road 
laid  out  over  the  land  of  another  persoo,  coin 
tiguous  to  the  old  road,  the  latter  is  not  entitled 
to  the  old  road,  as  a  compensation  for  the  land 
taken  for  the  new  road,  under  the  17ib  section 
of  the  act,  (Sess.  36.  c.  3a)  which  applies  only 
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where  another  road  is  substituted  over  the 
land  of  the  same  proprietor.    Jlnd, 

4.  As  a  public  highway  is  a  mere  easement, 
aod  the  seisin  and  riglit  to  couvey  stil]  continue 
in  the  owner  of  the  land  over  which  it  is  laid 
out,  it  is  no  breach  of  the  covenant  of  seisin 
and  (Xtw^er  to  convey  contained  in  a  deed,  that 
part  of  the  land  conveyed  was  a  highway,  and 
used  as  such.     Whiiheck  v.  Co^  15  J.  K.  483. 

5.  A  road  used  as  a  public  highwav  for  20 
years  next  preceding  the  21st  March,  1797, 
jSess.  24.  c.  18(3  s.  18.)  becomes  a  public 
highway,  though  not  recorded,  and  it  does 
not  cease  to  be  a  public  highway,  though  origi- 
nally leading  to  a  dock,  landing,  or  ferry,  and 
such   ferry  has  been   changed,  and   though 

some  part  of  the  way  has  been  *appro- 
[  *5  ]     priated  and  built  upon,  if  the  passage 

continues  open  to  the  same  dock  and 
landing.     Galattan  v.  Gardner,  7  J.  R.  106. 

6.  That  a  road  has  been  used  as  a  public 
highway  for  12  years,  is  prima  facie  evidence 
tliat  it  was  opened  by  autnority,  and  is  to  be 
deemed  a  public  highway,  within  the  cases 
contemplated  by  the  first  section  of  the  act  for 
regulating  highways.  (Sess.  24.  a  186.)  Col- 
dm  V.  Thurbur,  2  J.  R,  424. 

7.  A  road  laid  out  previously  to  the  paseing 
of  that  act,  but  not  conformably  to  toe  law 
tlien  existing,  and  afterwards  ascertained  and 
recorded  by  the  commissioners  of  highways 
according  to  the  provisions  of  the  act,  becomes 
a  public  highway,  aod  is  a  justification,  in  an 
action  of  trespass,  for  passing  over  it    lUd, 

8.  Where  a  person  has  been  appointed  as 
overseer  of  tlte  highways  under  the  act  rela- 
tive to  duties,  &c.  of  towns,  (Sess.  36.  c.  35.) 
and  neglects  or  refuses  to  serve,  whereby  he 
incurs  the  penalty  imposed  by  the  act,  he  can- 
not be  again  appointed  an  overseer  under  the 
act,  (Sess.  36.  c  33.)  and  be  made  liable  to  a 
second  penalty  for  a  second  refusal  to  act 
Ilaifwood  V.  mieeUr,  11  J.  R«  432. 

II.  Proctedings  under  the  ad  to  regidate  high- 
UHOfS ;  (Sess.  36.  c.  33.  2  N.  R.  L  270.)  (a) 
haying  out  highways,  and  assessments  for  lor- 
bar  ;  (b)  Ohstruding  and  encroaching  upon  a 
highway ;  (c)  Ranmfing  proceedings  into  the 
Supreme  Court, 

(a)  Laying  out  highwems,  and  assessments  for 

labor^ 

0.  The  proceedings,  on  a  complaint  in 
writing  by  an  overseer,  against  a  person  who 
had  been  assessed,  but  neglected  to  work  on 
the  highway,  are  summary.  Bouton  v.  Aet2- 
«on,  3  J.  R.  474. 

10.  The  overseer  is  the  sole  judge  of  the 
delinquency  of  the  party,  and  the  justice,  in 
issuing  a  warrant,  acts  ministerially,  and  is  not 
bound  10  give  the  party  notice  of  the  com- 
plaint, or  to  summon  him  to  appear,  or  show 
cause  sgainst  the  cbwfe.    Ibid. 

11.  &,  the  justice  issuing  the  wanruit,  aod 
the  constable  executing  it,  being  merely  minis- 
terial officers,  and  having  no  discretion,  are  not 
responsible  to  an  injured  party.  Beach  v.  Fur^ 
man,  9  J.  R«  229. 
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12.  But  his  remedy  is  either  by  an  action 
against  the  overseer,  or  by  removing  the  pro- 
ceedings, by  certiorari,  into  the  Su^mo 
Court,  where  they  may  be  quashed.    Ibid, 

13.  Whether  a  female,  though  a  freeholder, 
is  liable  to  be  assessed  to  work  on  the  public 
highways  ?     (^urere.    Ibid, 

14.  An  overseer  of  the  highway  is  not  lia- 
ble, in  a  private  action,  for  any  error  of  judg- 
ment in  the  execution  of  his  trusL  Dreeman 
V.  Cornwall,  10  J.  R,  470. 

15.  He  is  only  responsible  for  any  neglect 
or  refusal,  under  the  11th  section  of  the  act, 
(2  N.  R.  L.  274.  s.  14. )  which  subjects  him,  iri 
such  case,  to  a  penalty.    Ibid, 

16.  Perhaps  his  proceedings  may  be  review- 
ed on  a  certiorari,  and  set  aside,  if  not  well 
founded.    Ibid^  • 

17.  An  alteniative  mandcanus  had  been  di-   ' 
rected  to  a  town-clerk,  commanding  him  to 
record  the  survey  of  a  road,  or  show 

cause,  &c. ;  *the  clerk  returned,  inter  [  *6  ] 
alia,  that  he  did  not  record  the  survey, 
because  the  commissioners  had  not  taken  the 
oath  of  office,  and  filed  a  certificate  of  the 
oath  with  the  clerk,  according  to  the  act; 
held,  that  the  return  was  Insufficient,  and  a 
peremptory  mandamus  was  awarded.  J%e 
People  v.  Collins,  7  J.  R.  549. 

18.  Any  person  conceiving  himself  aggriev- 
ed by  the  decision  of  the  commissioners  of' 
highways,  may  appeal  to  three  judges  of  the 
Court  of  Common  Pleas  of  the  eounty ;  and 
where  the  commissioners,  on  due  application, 
refuse  to  lay  out  a  road,  and  their  determina- 
tion is  revereed  on  appeal,  the  judges  of  the 
Court  of  Common  Pleas  may  proceed  to  lay 
out  the  road.  People  v.  Champion,  16  J.  IL  61. 

19.  And  where  the  commissioners  refuse  to 
open  the  road  so  laid  out  by  the  judges  of  the 
Common  Pleas,  a  mandamus  lies  to  eoropel. 
them  to  do  it.  .  Ibid, 

20.  A  mandamus  need  not,  in  the  first  in- 
stance, be  directed  to  the  commissioners,  by 
their  individual  names ;  it  is  only  in  case  of 
disobedience  to  the  writ,  that  they  are  to  be 
proceeded  against  personally.    Ibid, 

21.  If  the  owner  or  occupant  through  whose 
improved  land  a  public  highway  has  been  laid 
out,  does  not,  within  seventy  ^nys  after  the 
determination  of  the  commissioners  of  high- 
ways, (or  thirty  days  afler  the  expiration  of  the 
forty  days  allowed  to  the  party  to  appeal  from 
such  order,)  elect  the  mode  in  which  he  would 
have  the  damages  assessed,  he  loses  the  right 
of  bavin|^  them  assessed  by  three  commisBion- 
ers  appomted  by  a  judge  of  the  Court  of  Com- 
mon Pleas ;  but  the  damages  may,  afterwards, 
be  assessed  in  the  ordinary  way,  by  two  Jus- 
tices of  the  peace  and  a  jury  of  twelve  free- 
holders ;  and  if  so  assessed,  the  board  of  su- 
pervisors are  bound  to  have  the  amount  levied 
and  collected  according  to  the  act  Johngton 
V.  I%e  Supervisors  of  Herkimer,  19  J.  R.272. 

(b)  Obstructing  and  encroaching  upon  a  high' 

way, 

22.  In  an  action  for  the  penalty  for  obstmet- 
ing  a  highway,  it  is  sufficient  for  the  plaintiQ 
in  support  of  his  action,  to  produce  a  copy  of  ' 
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the  record  of  tbe  establiifament  of  the  road  as 
a  public  highway,  without  proving  all  the  pro- 
ceedings preliminary  to  the  laying  out  of  the 
road.    StJ^e  r.  Barws^  9  J.  R.  365. 

23.  The  penalty  for  obstructing  highways, 
given  by  the  19th  section  of  the  act,  (s.  25.) 
relates  only  to  obstructions  of  highways  or 
public  roads,  and  not  of  a  private  road.  Fow- 
ter  y.  Lannn^y  9  J.  IL  349. 

24.  To  bruig  a  person  in  default  for  not 
obeying  the  order  of  the  commissionen  of 
highways,  and  render  him  liable  for  the  penal- 
ties for  an  encroachment  on  the  highway,  it  is 
necessary  that  the  commissioners  should  meet, 
deliberate,  and  decide  on  the  alleged  encroach- 
ment, and  give  notice  to  the  party  to  remove 
his  fence  in  60  days,  which  notice  ought  to 
state  specially  the  br^tb  of  the  road  origin- 
ally intended,  the  extent  of  the  encroachment, 
and  the  place  or  places  where,  so  that  the 
party  may  know  how  to  obey  the  order  for 
removing  his  fence,  i^iteer  v.  Siade,  9  J.  R.  359. 

25.  An  action  to  recover  a  penalty 
[  *T  ]  for  encroaching  on  the  highway,  *must 
be  brought  in  the  name  of  the  person 
making  the  complaint,  and  be  prosecuted  ac- 
ooiding  to  the  twenty-five  dollar  act,  and  not 
in  a  summary  way.  Rue  v.  Sprague,  1  J.  R. 
510.    S.  P.  Bennitt  v.  fTard,  SCR.  259. 

26.  In  case  of  an  encroachment  on  a  hi^- 
wa)[,  (2  N.  R.  L.  277.)  where  the  fact  is  not 
denied,  all  the  commissioners  must  confer  to- 
gether in  regard  to  making  an  order  for  its 
removal,  and  the  majority  may  act ;  but  when 
the  encroachment  is  denied,  and  the  fact  is 
to  be  inquired  into  by  a  jury,  one  of  the  com- 
missioners only  may  act,  and  make  complaint 
to  a  justice  of  the  peace ;  or,  at  least,  the  want 
of  joint  consultation  of  all  the  commissioners 
will  not  vitiate  an  inquest  subsequently  found. 
Brmwm  v.  Mann,  13  J.  R.  460. 

27.  The  certiiicate  of  a  jury  finding  the  en- 
Mroacbnaent,  is  conchisive  evidence  of  that  fact, 
in  an  action  brought  to  recover  the  penalty  for 
lemoving  the  encroachment    Ibid, 

28.  According  to  the  true  construction  of 
the  20th  section  of  the  act,  (Sees.  36.  c.  33.) 
a  person  pn  whose  application  a  private  roaa 
is  laid  out,  has  the  sole  and  exclusiye  right  to 
use  it,  (unless  the  occupant  of  the  land,  at  the 
time  the  rood  was  laid  out,  signify  his  inten- 
tkm  to  make  use  of  it,)  and  may  maintain  an 
action  of  trespass  on  the  case  against  the  occu- 
pant of  the  land  through  which  the  road  was 
laid  out,  or  any  other  person  making  use  of  it. 
LambeH  v.  Hdte,  14  J.  R.  38a 

29.  The  proper  form  of  action  in  such  a 
case,  is  trespass  on  the  case,  not  trespass. 
Ihid, 

30.  A  road  used  ha  a  common  highway,  since 
the  year  1777,  but  not  recorded  as  such,  is  not 
a  public  hiffhway,  within  the  meaning  of  the 
act,  (Sess.  36.  c.  3a  s.  24.)  so  as  to  render  the 
obstruction  of  it  a  nuisance.  The  PeopU  v. 
Lawaon,  17  J.  R.  277. 

(c)  Rammngproeeedinga  uUo  the  Supreme  Court. 

81.  A  eertiorari  lies  to  the  Judges  of  a  Court 
of  Common  Pleas,  to  remove  proceedings,  on 
an  mieal  to  them  from  the  eommissionens  (^ 
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highways.  Lawton  y.  Comm$sioner$  of  Ccn»* 
bn^t,  2  C.  R.  179. 

32.  Where  the  commiarioners  are  rilent  ss 
to  the  width  €f  a  road,  the  Court  will  intend 
it  to  be  of  the  legal  width.    Ibid, 

3a  Where  an  inquisition  for  an  encroach- 
ment on  the  highway,  taken  under  the  20ch 
section  of  the  act,  (2  N.  R.  L.  277.  s.  26.)  is  re- 
meved  into  the  Supreme  Court  by  eertkrari 
and  quashed,  the  appellant  is  not  entitled  to 
costs.    Low  v.  Rogersj  8  J.  R.  321. 

34.  On  an  appeal  from  the  decision  of  the 
commissioners  or  highways  to  three  judges  of 
the  Court  of  Common  Pleas,  under  the  36th 
section  of  the  act,  (Sess.  36.  c.  3a)  If  the  de- 
cision of  the  commissioners  is  reyersed,  a  eer- 
Horari  will  lie  on  behalf  of  the  commiasionera 
to  remove  the  proceedings  into  the  Supreme 
Court ;  the  right  to  bring  a  eertiorari  being  re- 
ciprocal, and  belonging  as  well  to  the^  com- 
missioners as  to  the  appellants.  Commission' 
ers  of  Kinderhook  v.  ClaWf  15  J.  R.  537. 

35.  On  an  appeal  from  the  decision  of  the 
commisskiners  as  to  laying  out,  altering,  &c 
a  highway,  the  appellant  must  give 
notice  of  the  *appeal  to  tbe  commit-    [  *8  ] 
sioners ;  and  if  such  notice  is  not  given, 

the  commissioners  may  bring  a  eerttorarij  oo 
which  the  proceedings  on  the  appeal  will  be 
reversed.    Ibid. 

36.  It  is  not  sufficient  that  notice  of  tbe  ap- 
peal was  given  to  the  town  clerk.    Ibid, 

37.  Where  the  trustees  of  the  village  of 
Mwburgh,  by  an  ordinance  duly  made,  direct 
a  street  or  road  in  that  village,  which  bad  been 
used  as  a  highway,  to  be  shut  up  and  discon- 
tinued, no  cqfpeal  lies  from  the  order  or  deci»- 
ion  of  the  trustees  to  tbe  judges  of  the  Conit 
of  Common  Pleas.  The  People  v.  IdiftKW, 
17  J.  R.  277. 

38.  But,  if  such  an  appetd  would  lie,  it  mbst 
be  made  within  forty  days  af|er  the  decision  of 
&e  trustees.    Ibid. 

III.  PMic  rivers, 

39.  B  nenUf  that  tlie  Hudson,  even  above 
tide  water,  is  a  public  river.  Palmer  v.  JbMH' 
gan,  3  C.  R.  307. 

40.  Rivers  are  to  be  considered  naoigM^tB 
far  as  the  sea  ebbs  and  flows ;  and  so  far  the 
right  of  fishing  as  well  as  of  naviffation  is  com' 
Tnon  to  all ;  and  in  rivers  not  navigable  in  that 
sense,  or  above  the  flow  and  reflow  of  tbe  tide, 
the  proprietors  of  the  adjoining  soil  hare  the 
exclusive  right  of  flshinff  opposite  their  ]Wi^ 
to  the  middle  of  the  nver;  but  the  public 
have  an  easement  or  servitude  in  such  riveis, 
as  faaghvinays  for  passing  and  repassing  in  boeiS) 
&c  ;  and  all  rivers  which  are  in  ftet  nartge- 
ble,  whether  above  the  flow  of  the  sea,  or  oo- 
aflected  by  the  tide,  in  their  whole  extent,  aie, 
in  regard  to  their  use,  pubtie  rivers,  and  subser- 
vient to  the  public  use  and  accommodscioD, 
and  subject  to  regulation  by  the  legislatme. 
Hooker  v.  Cummii^s,  20  J.  RL  90. 

41.  If  a  river,  not  a  public  hl^way,  btf 
been  used  for  more  than  26  yean  bv  tbe  pulH 
lie,  for  the  purpose  of  railing  down  boards  aad 
timber,  a  publio  right  is  thereby  crested,  ^d 
an  action  inll  lie  agunst  an  owner  of  a  miu- 
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dam  for  so  obstracting  the  Davigation  as  to 
iojure  the  raft  of  the  phiotiff  in  passing  over. 
Skaw  V.  Craw/ordy  (case  of  the  BaUenkiUy'm 
the  county  of  ffashington,  which  was  not 
enuraemted  in  the  statute,  Sess.  24.  c.  186.,  de- 
claring certain  rivers  and  streams  public  ways,) 
10  J.  R.  23a 

42.  In  an  action  for  a  penalty  under  the  35th 
section  of  the  act,  (Sess.  24.  c.  186.  Sess.  36.  c. 
47. 8. 2. 2  N.  R.  L.  287.)  the  plaintiff  need  not 
negative  the  proviso  in  his  declaration.  Ben- 
wd  V.  Hurd,  3  J.  R.  438. 

And  see  iU^  Fisheries. 


HOMINE  REPLEGIANDO. 

1.  The  condition  of  the  recognizance  in 
ftom.  rtpleg.  being  forfeited,  the  bail  are  not  ex- 
onerated by  a  subsequent  surrender  of 

[•9  ]     the  principal,  •and  acceptance  by  the 
other  party.    Covenhoven  v.  Seamanj 
1J.C.23.    5.  C.2C.C.E.322. 

2.  The  condition  of  the  recognizance  was, 
lliat  the  plaintiff  should  prove  his  liberty,  ffc. 
and  personally  appear  in  Court  and  prosecute 
his  suit  to  eject,  and  the  plaintiff  suffered  a 
nonsuit,  and  then  surrendered  himself  to  the 
defendant,  who  accepted  him,  and  the  bail  paid 
(be  costs  of  suit ;  hdd,  that  by  suffering  a  non- 
suit, tlie  recognizance  was  forfeited,  and  the 
bailliahle.    Ibid. 

3.  Where  a  writ  of  komine  replegiaruh  has 
been  issued,  and  the  party  has  been  claimed  as 
a  slave,  it  is  the  duty  of  tbe  sheriff  to  return 
that  fact ;  he  is  not  authorized  to  set  him  at 
liberty,  but  be  should  bring  the  party  into 
Court  on  the  return  of  the  writ,  when  he  is  to 
enter  a  recognizance,  with  sufficient  sureties, 
to  the  person  claiming  him  to  be  a8lave,^to 
prove  bw  liberty,  personally  to  appear  in  Court 
and  prosecute  his  suit  with  effect.  Sdrmtr  v. 
fleet,  14  J.  R.  26a 

4.  A  bond  taken  by  the  sheriff  to  himself, 
with  sureties  for  the  prosecution  of  the  suit 
with  effect,  and  that  the  party  should  prove  his 
liberty,  and  for  his  return,  if  return  sliould  be 
adjudged,  is  of  no  avail,  the  sheriff  having  do 
ri^i  or  power  to  take  such  a  bond  ;  and  it  is 
no  defence  to  an  action  against  the  sheriff  for 
the  escape  of  the  slave.    Ibid^ 


HUSBAND  AND  WIFE. 

f .  Marriage. 

II.  Hvsband's  interest  in  the  wifsrs  estate,  and 
conveyances  and  leases  By  husband  and 

in.  Hu^and's  liabaUy /or  the  unfe. 
IV.  Jlctiofu  by  and  agaxnst  husband  and  wife. 
V.  Separaiion  and  separaU  mainitnance. 

VI.  Dworcc  

L  Marriage. 

1.  Tbe  Biatnte  of  bieamy  does  not  render  a 
Moood  mafriqfB  k^  notwithetaading   tbe 


former  hasband  or  wife  may  have  been  absent 
above  five  yeare,  and  not  heard  of.  It  merely 
purges  the  felony.    Fenton  v.  Reed,  4  J.  R.  52, 

2.  Except  in  cases  of  prosecutions  for  biga- 
my, and  in  actions  for  cnminal  conversation,  a 
marriage  may  be  proved  from  cohabitation, 
reputation,  acknowledgment  of  parties,  recep- 
tion in  the  family,  and  other  curcumstances. 
Ibid. 

3.  No  formal  solemnization  of  marriage  is . 
requisite.    Ibid. 

4.  A  contract  of  marriage  made  per  verba  de 
prcuenti,  amounts  to  an  actual  marriage,  and 
18  as  valid  as  if  made  in  facie  ecdesice.    ibid. 

•5.  Though  cohabitation,  and  the 
declaration  of  the  parties,  are  prima  [  ♦lO  ] 
facie  evidence  of  marriage ;  yet 
where,  without  any  apparent  rupture,  the  par- 
ties, afler  a  cohabitation  of  about  two  years, 
separated,  nearly  forty  years  ago,  and  contin- 
ued separate,  without  any  claims  or  pretensions 
on  each  other, as  husband  and  wife;  t*  seems^ 
that  the  presumption  of  marriage,  arising  from 
their  cohabitation,  will  be  rebutted.  Jackson^ 
ex  dem.  Fan  Buskirk,  v.  Claw,  18  J.  R.  346. 

6.  A.  and  B.,  afler  cohabiting  as  husband 
and  wife,  separated  in  1781,  and  the  wife  went 
to  visit  her  friends  in  1783,  when  she  removed 
out  of  the  state,  and  was  never  heard  of  after- 
wards. A.  her  husband,  in  1781,  rnarried  an- 
other woman,  with  whom  he  cohabited  thirty" 
eight  years,  and  died,  leaving  children  by  her; 
held,  that  the  absence  of  the  first  wife  for  sev- 
en years,  from  1783  to  1790,  without  being 
heard  of  during  that  time,  was  suflicient  to 
afford  a  presumption  of  hei^  death ;  and,  though 
the  second  marriage  of  A.  in  1781,  was  void, 
liis  firet  wife  being  tiien  living,  yet  his  contin- 
ued cohabitation  witii  his  second  wife  for  27 
yeare  after  1790,  and  until  his  death,  and  the 
reputation  of  their  marriage,  and  .the  ^ood 
character  of  the  parties  during  all  that  time, 
and  until  tiie  husband's  death,  afforded  suflSi- 
cient  ground  to  presume  an  actual  marriase 
between  them  after  1790,  so  as  to  entitle  the 
second  wife  to  dower  in  the  lands  of  which 
her  husband  was  seised  during  that  period. 

Ibid. 

7.  Marriage,  where  one  or  both  parties  are 
slaves,  is  legal  by  the  statute.  (Sess.  36.  c.  88.) 
Marbletown  Overseers  v.  Overseers  ofKxngstonj 
20  J.  R.  1. 

II.  Husband's  interest  m  the  wife's  estate,  and 
eoriveycmces  and  leases  by  husband  and  wife. 

8.  A  huslmnd  who  survives  his  wife  is  en- 
titled to  all  her  choses  in  action,  whether  re- 
duced into  his  possesssion  in  her  lifetime  or 
not     frhitaker  v.  Whiiaher,  6  J.  R.  112. 

9.  And  after  his  death  they  go  to  his  person- 
al representatives.    Ibid, 

10.  If  the  husband,  without  taking  out  let- 
tera  of  administration,  obtain  possession  of  his 
wife's  personal  property,  he  ma^  retain  it 
against  his  wife's  next  of  kin.    JWi 

11.  So,  if  the  husband  (jives  a  receipt  for 
the  distributive  share  of  his  wife,  out  of  her 
fhther's  estate,  as  received  for  his  son,  a  minor, 
be  is  not  concluded  hythe  receipt,  which  does 
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not  operate  as  a  transfer  of  the  property,  and 
the  son  cannot  maintain  an  action  against  his 
Either,  in  his  lifetime,  or  against  his  executor 
ailer  his  death.    Ibid, 

12.  If  administration  be  granted  to  a  third 
person,  the  administrator  of  the  wife  is  trustee 
to  the  husband,  and,  after  his  death,  for  the 
husband's  representative.  Per  Sptncer,  J. 
Ibid. 

13.  If  the  husband  execute  a  lease  of  his 
wife's  land,  and  aflerwards  the  husband  and 
wife  execute  a  lease  of  the  same  land  to  an- 
other person,  which  is  ackoowleged  by  ^e 
wife,  according  to  the  statute,  she  is  thereby 

precluded  from  affirming  the  first 
[  *11  ]    lease,  and  the  ^lessee  under  the  sec- 
ond lease  cannot  be  prejudiced  by 
her  acts.    Jackson^  ex  dem.  Campbell,  v.  Hoi- 
loway,  7  J.  R.  81. 

li.  B  sttmsy  that  where  the  wife  is  not  a 
party  to  ^  lease,  it  is  void,  as  to  her ;  and  an 
acceptance  of  rent,  or  any  act  of  the  wife,* 
after  the  death  of  her  husband,  will  not  con- 
firm it.    Ibid. 

15.  Where  a  husband,  seised  in  right  of  his 
wife,  and  his  wife,  by  deed  duly  executed 
and  acknowledged,  convey  land  to  a  third 
person,  who  reconveys  it  to  the  husband,  the 
husband  thereby  acquires  a  right  to  the  land 
as  his  own.  Jackson,  ex  dem.  Stevens,  v.  Ste- 
vens, 16  J.  R.  110. 

16.  A  deed  executed  by  a  feme  covert,  is  not 
binding  upon  her,  until  duly  acknowledged ; 
and  her  subsequent  acknowledgment  does  not 
relate  back  to  the  time  of  execution.  Ibid. 
S,  P.  Jackson,  ex  dem.  Corson,  v.  Cairns,  20 
J.  R.  301. 

17.  As,  where  husband  and  wife  execute  a 
deed  of  his  wife's  land,  but  she  does  not  then 
acknowledge  it,  and  the  husband  and  wife,  af- 
terwards, *  execute  another  deed  of  the  same 
land,  which  is  duly  acknowledged  by  the  wife 
at  the  time,  and  she,  afterwards,  acknowledges 
the  first  deed,  the  title  to  the  land  is  vested  in 
the  grantee  of  the  second  deed.  Ibid,  \Jhid 
su  Jackson,  ex  dem.  Corson,  v.  Cairns,  20 
J.  R.  301.] 

18.  Where  land  is  conveyed  to  husband  and 
wife,  they  take  neither  as  joint  tenants,  nor 
as  tenants  in  common ;  but  being  one  person 
in  law,  they  are  both  seised  of  an  entirety ; 
neither  of  them  can  dispose  of  any  part,  with- 
out the  assent  of  the  otner ;  and  on  the  death 
of  either,  the  whole  goes  to  the  survivor.  The 
statute,  (Sess.  9.  c.  12.  s.  6.)  does  not  apply  to 
such  a  case.    Ibid, 

19.  Where  the  wife  has  a  perfect  title  to 
land,  and  a  deed  of  the  same  land  is  afterwards 
executed  by  a  third  fierson  to  her  and  her  hus- 
band, and  accepted  by  them,  this  does  not 
preclude  her  from  setting  up  her  original 
title,  nor  is  she  bound  by  any  limitation  or 
trust  in  the  deed.  Jackson,  ex  dem.  ffhite,  v. 
Ccuy,  16  J.  R.  302. 

20.  Where  the  husband  was  seised  of  lands, 
in  right  of  his  wife,  and  the  wife  died  in 
1795,  and  the  husband  afterwards  continued 
in  possession  of  the  land,  claiming  it  as  his 
o%vii,  and  making  permanent  improvements 
thereon,  and  in  l^X),  executed  a  mortgage  of 
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the  land  as  his  own ;  hdd,  that  the  husband, 
after  the  death  of  his  wife,  waa  aitenant  at 
sufferance,  and  his  continuance  in  possesBion 
was  not  adverse  or  hostile  to  the  true  owners 
or  heirs  of  his  wife.  Jackson,  ex  dem.  Corson, 
V.  Caims,  20  J.  R.  301. 

[As  to  the  character  in  which  a  married 
woman  is  regarded  in  equity,  and  her  power 
over  her  separate  estate,  i^e  tit,  Chakcert, 
and  Jaques  v.  Methodist  Episcopal  Church,  on 
appeal,  17  J.  R.  548.] 

And  set  Curtesy. 


III.  HusbcmtPsliabiHiy  for  the  wife, 

21.  R  seems,  that  where  a  husband  permits 
bis  wife  to  act  in  any  particular  business,  lie  is 
bound  by  her  acts  and  admissions,  which  inay 
l>e  given  in  evidence  against  him.  Fenner  t. 
Lewis,WJ.R,dS. 

*22.  A  husband  is  liable  for  a  for-    [  *12  ] 
feiture  under  a  penal  statute  iucur- 
red  by  his  wife.    Hasbrottck  v.  Weaver,  10  L 
R.247. 

23.  If  a  wife  elopee  from  her  husband, 
though  not  in  an  adulterous  manner,  the  hus- 
band is  not  liable  for  any  of  her  contrarta, 
though  the  person  who  gives  credit  to  her  for 
necessaries  had  no  notice  of  the  elopement. 
MCuUhen  v.  M'Qahay,  11  J.  R.  281.  &P. 
MGahay  v.  WUliams,  12  J.  R.  293. 

24.  But  if  she  offers  to  return,  and  the  bus- 
band  refuses  to  receive  her,  his  liability  u|)on 
her  contracts  for  necessaries  is  revived  firom 
that  time,  notwithstanding  a  general  notice  not 
to  trust  her.  Ibid.  S.  P,  M*Gahay  v.  /ftZ- 
Uams,  12  J.  R.  293. 

25.  And,  if  application  is  made  to  the  \m9- 
band  by  a  third  person,  on  behalf  of  the  wife, 
to  receive  her,  and  he,  without  questioning  the 
authority  of  the  person  applying,  puts  his  refu- 
sal on  other  grounds,  it  will  be  equivalent  to 
a  personal  application  by  the  wife  heraelC 
MGahay  t.  WiUiams,  12  J.  IL  293. 

26.  Cohabitation  is  evidence  of  the  fausband^s 
assent  to  contracts  made  by  his  wife  for  neces- 
saries, and  it  can  be  repelled  only  by  expre^ 
notice  of  previous  dissent,  or  notice  not  to 
mist  her.    Per  PlaU,  J.    Ibid, 

27.  If  a  husband  turns  away  his  wife,  be 
gives  her  a  credit  wherever  she  goes,  and 
must  pay  for  necessaries  furnished  her.  Per 
PhU,  J.  Ibid.  S.  P.^APGakay  v.  ffiUumt, 
12  J.  R.  293. 

28.  All  persons  supplying  the  neceraities  of 
a  married  woman,  separated  from  her  bus- 
band,  are  bound  to  make  inquiries  as  to  the 
cause  and  curcumstances  of  the  separation,  or 
they  give  credit  at  their  peril.  Per  Plott,  J. 
Ibid, 

29.  Where  a  husband  and  wife  spparate, 
without  any  provision  being  made  for  the 
maintenance  of  the  wife,  the  husband  is  liable 
for  necessaries  furnished  to  her,  suitable  to  Iter 
condition  in  life.  Lockwood  v.  Thomas,  1« 
J.  R.  248.  .^ 

30.  Whether  the  circumstance  that  the  wife 
has  a  sepamte  estate  of  her  own,  will  exoae* 
rate  the  husband  from  providiog  for  her  wm 
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traance,  and  how  far  U  will  have  that  effect? 
^u<en.    Ibid, 

Andseepattf  V. 

.  IV.  Actions  hy  and  agcxnst  hu^nrnd  and  wife, 

31.  If  a  husband  and  wife  join  in  an  action, 
it  must  be  shown  how  the  wife  has  an  interest 
Staley  v.  Barhiie,  2C.R-  231. 

32.  The  husband  of  a  feme  covert^  guardian 
in  socage,  must  join  in  actions  by  her.  Btpme 
V.  Van  Hoesenj  5  C.  R.  66. 

33.  The  husband  cannot  be  sued  alone  for 
the  debt  of  his  wife,  contracted  before  their 
marriage.    Angd  v.  Fdton,  8  J.  R.  149. 

34.  A  bond  to  the  husband  and  wife,  con- 
ditioned for  their  maintenance,  during  tlieir 
joint  and  several  lives,  is  a  valid  bond,  on  which 
a  suit  may  be  brought  by  the  husband  and 
wife  jointly.  Executors  of  Schoonnuiker  v.  El- 
mtndorf  10  J.  R,  49.  • 

•35.  H  after  a  judgment  in  favor  of 

{*13  ]    husband  and  wife  on  such  bond,  the 

husband  die,  and  afterwards  the  wife 

die,  the  executors  of  the  wife  may  bring  a 

scire  facias  on  the  judgment    Ibid. 

36.  Where  a  husband  and*  wife  execute  a 
conveyance,  in  which  they  both  covenant  to 
the  grantee,  the  wife  cannot  be  joined  with  the 
husband,  in  an  action  for  a  breach  of  the  cove- 
nant ;  her  acknowledgment  having  no  further 
effect,  than  to  convey  her  interest  in  the  land, 
and  not  binding  her  by  the  covenants  con- 
tained in  the  deed.  fFkitbeck  v.  Cook.  15 
J.  R.  483. 

37.  As  a  feme  covert  cannot  bind  herself 
personally  by  a  covenant  or  contract,  a  deed 
executed  by  husband  and  wife,  with  covenant 
of  warranty,  does  not  estop  the  wife,  in  an 
action  of  ejectment,  brought  against  her  after 
the  death  of  her  husband,  from  setting  up  a 
subsequent  interest  in  the  same  land.  Jack- 
son^ ex  dem.  Clowes,  v.  Vanderheyden,  17  J.  R. 
167. 

3d.  As  the  wife  cannot  be  sued  upon  a  mere 
personal  contract,  made  during  coverture,  a 
declaration  in  assumpsit  against  husband  and 
wife,  alleging  a  request,  and  promise  by  the 
husband  and  wife  during  coverture,  is  bad. 
Edwards  v.  Davis,  16  J.  R.  281.  S.  P.  Jack- 
son, px  dem.  Clowes,  v.  Vanderheyden,  17  J. 
R.  167. 

39.  If  a  count  on  a  promise  by  husband  and 
wife  is  joined  witli  a  count  on  a  promise  by  the 
wife,  dum  sola,  and  judgment  is  rendered  gen- 
erally for  the  plaintiff,  it  is  error.    Ibid, 

40.  If  a  feme  sole  plaintiff  marries,  after  a 
report  of  referees  in  her  favor,  the  hus- 
Imnd  must  be  made  a  party  by  scire  facias 
\o  the  judgment  Johnson  v.  Parmely,  17  J. 
R.271. 

41.  Where  a  married  man  sailed  in  a  vessel 
from  ^eW'  York,  on  a  voyage  to  South  Ameri- 
ca, and  neither  he,  nor  the  vessel,  had  ever 
been  heard  of  afterwards ;  held,  that  this  was 
Buffiricnt  presumptive  evidence  of  his  death, 
on  a  plea  of  coverture,  in  an  action  against  the 
wife  as  feme  sole,  brought  twelve  years  after  the 
departure  of  her  husband  on  'such  voyage. 
Kuig  v.  Paddodc,  18 1.  fLUi.    « 


V.  S^aralion,  and  separate  maintenance, 

42.  If  a  husband  and  wife  part  by  consent^ 
and  the  husband  secures  to  her  a  separate 
maintenance,  suitable  to  his  condition  in  life, 
and  pays  it  according  to  agreement,  he  is  not 
liable  for  articles  furnished  to  his  wife,  not 
even  for  necessaries ;  and  the  general  reputa- 
tion of  the  separation  will  be  sufficient.  Ba- 
kery, Barney,  8  J.  R.  72.  Fenner  \.  Lewis,  10 
J.  R.  38.    See  anU,  III. 

43.  But,  where  tlie  agreement,  on  the  part 
of  the  husband,  to  pay  a  certain  sum  to  his 
wife,  or  a  separate  maintenance,  is  not  reduced 
to  writinff,  and  there  is  no  evidei^ce  of  any 
payment  having  been  made  by  him  tc*  her,  he 
will  be  liable  fur  goods  furnished  to  his  wife 
during  the  separation.  Baker  v.  Barney,  8 
J.  R.  72. 

44.  Husband  and  wife,  by  articles  of  agree- 
ment, covenanted  to  live  separate,  and  C.  exe- 
cuted the  agreement  as  trustee  and  surety  for 
the  wife,  and  covenanted  to  pay  to  the  hus- 
band a  certain  sura  of  money,  *on 

his  delivering  to  the  wife,  for  hor  [  *14  ] 
separate  use,  a  coachee  and  horses, 
&c.  In  an  action,  brought  by  the  husband 
against  C,  to  recover  the  raohey ;  held,  that 
evidence  of  the  declarations  and  confessions 
of  the  wife,  as  to  the  delivery  of  the  coachee 
and  horses,  was  admissible.  Fenner  v.  Lewis^ 
10  J.  R.  38. 

VI.  Divorce. 

45.  If  the  wife  of  a  citizen  of  this  state 
leave  her  husband  for  the  express  purpose  of 
going  into  another  state,  and  there  obtaining  a 
divorce,  which  she  does,  and  a  divorce  is  de- 
creed on  grounds  which  would  not  authorize 
it  by  our  law,  and  likewise  alimony  adjudged 
to  her,  such  conduct  being  in  evasion  of  the 
law,  she  cannot  suppon  an  action  upon  the 
decree.    Jackson  v.  Jackson,  1  J.  R.  424. 

46.  A  divorce  of  persons  domiciled  in  this 
state,  decreed  in  another  state,  is  invalid  here. 
Pawling  V.  mUson,  13  J.  R.  192. 

47.  But  if  the  parties,  although  domiciled 
here,  were  married  in  the  state  m  which  the 
divorce  was  decreed,  and  appeared  and  liti- 
gated the  question  of  divorce  there  whether 
it  may  not,  under  the  circumstances  be  valid? 
Qurere,    Ibid. 

48.  But,  admitting  such  a  decree  to  be  valid, 
if  it  made  no  provision  with  regard  to  the 
children  of  the  marriage,  and  there  was  no 
agreement  between  the  p-'irties,  as  to  their 
maintenance,  the  mother  cannot  (the  guardian- 
ship of  the  children  having  been  decreed  to 
hcrj  support  an  action  against  the  father  for 
their  maintenance ;  both  parents  being  equally 
bound  to  maintain  their  children,  she  can,  at 
most,  claim  from  him  contribution  only.    IbuL 

49.  A  divorce  obtained  in  Vermont  by  a  hus- 
band from  his  wife,  who  resided  in  another 
Slate,  and  had  no  notice  of  the  pendency  of 
the  proceedings,  is  void,  and  will  not  legalizo 
a  subsequent  marriage  bv  the  husl>and  in  this  * 
state.    Borden  v.  FUch,  15  J.  R.  121. 

See  JMher,  tit.  CHAifCERT,  XXXI.  JSti^ 
hand  and  Wtft.    Do  wish. 
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INDEPENDENT  STATE. 

1.  The  jmrts  of  the  island  of  SL  Dommf^, 
respectively  under  the  government  of  Petion 
and  Christophe,  are  not  independent  states 
within  the  meaning  of  the  act  of  Congress,  of 
the  5th  June,  1794.  (3  Cung.  seas.  1.  c.  50.  s. 
3.)  and,  therefore,  it  is  not  ille^l  to  fit  out  a 
vessel  for  the  purpose  of  assisting  the  one 
against  the  other.  Haul  v.  GeUion,  13  J.  Ri 
141.    S.  C.  in  error,  13  J.  R.  561. 

2.  It  is  not  for  Courts  of  law  to  determine 
whether  a  revolted  colony  has  become  an  in- 
dependent state,  hut  for  the  government  alone ; 

and  until  the  ^vemment  has  solemn- 
[  *15  ]    ly  recognized  its  existence  as  a  *na- 

tion,  Courts  are  bound  to  consider 
the  ancient  state  of  tilings  as  remaining.    Ibid, 

See  tit.  Chancery,  XIII.  Constitution  and 
Covemment  of  the  United  States, 


INDIANS. 

1.  Indians  residing  in  this  state  cannot, 
either  in  their  national  or  individual  capacity, 
aliene  their  lands,  without  the  consent  of  the  le- 

r'slature.    JacksoUf  ex  deni.  Gilbert^  v.  ffbody 
J.  R.290. 

2.  All  contracts  for  the  purchase  or  sale,  or 
occupation  of  land,  ma(le  with  any  of  the  tribes 
of  Indian^  within  this  state,  without  tlie  pre- 
vious consent  of  the  legislature,  are,  by  the  con- 
stitution and  laws  of  the  state,  illegal  and  ab- 
solutely void.  St.  Regis  Indians  v.  .Drum,  19 
J.  R.  127.  {See  Goodell  v.  Jackson^  ex  dem. 
Smiik,  20  J.  R.  (59a) 

3.  Therefore,  the  St,  Regis  Indians^  though 
authorized  by  an  act  of  tlie  legislature  **at  their 
annual  meetings,  to  make  such  rules,  orders 
and  regulations  resppciing  tlieir  lands,  as  they 
shall  judffe  necessary,"  &c.,  cannot  maintain  an 
acdon  ofossumpsit  for  the  use  and  occupation 
of  their  lands,  against  a  white  man  who  oc- 
cupied it,  under  &  parol  agreement,  as  a  tenant 
from  year  to  year,  at  an  annual  rent,  pursuant 
to  the  rules  made  by  them  at  an  annual  meet- 
ing, as  to  the  improvement  of  their  lands.  Ibid, 

4.  A  lot  of  land  was  granted  to  an  Oneida 
Indiauj  in  fee,  as  a.bounty  for  his  services  dur- 
ing the  revolutionary  war:  afler  his  death,  the 
land  was  sold  and  conveyed,  by  his  sons,  who 
were  bis  heirs,  and  the  sale  and  conveyance 
were  held  void.  Jackson^  ex  dem.  GOberi,  v. 
Wood,  7  J.  R.  290. 

5.  The  possession  of  lands  by  Indians  does 
not  aifect  the  validity  of  patents  granted  by  the 
state  for  their  lands  to  others,  without  their 
r>onsent  Jackson,  ex  dem.  Klock,  v.  Hudson, 
3  J.  R.  375. 

6.  An  outstanding  title,  in  certain  Indians  of 
the  MohoAok  tribe,  was  held  to  be  extinguish- 
ed, as  the  tide  bad  never  been  claimed  or  as- 
serted, and  the  tribe  or  nation  bad  become  ex- 
tinct   Ibid, 

7.  The  Brotheiioufm Indians  aresubject  to  the  j 
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civil  and  criminal  jurisdiction  of  this  state. 
Case  of  Peters,  an  Indian,  2  J.  C.  344. 

8.  A  person  cannot  lawfully  enter  upon  the 
lands  of  the  Rockbridge  Indians,  and  cut  tnd 
carry  away  timber  growing  thereon,  even 
with  their  consent.  Chandler  v.  Edson,  9  J. 
R.3G2. 

9.  Where  a  person,  by  a  written  license 
from  the  peacemakers  of  the  tribe,  entered 
and  cut  down  trees,  of  which  he  made  shin^^es ; 
held,  that  he  was  a  trespasser,  notwithstanding 
such  license,  and  acquired  no  property  io  the 
timber  or  shingles.    Ibid, 

10.  The  act,  (Sess.  36.  c.  92.)  relative  to  the 
Indians  within  this  8tate,doe8  not  merely  protect 
Indians  of  the  Oneida  nation  from  suits  on  con- 
tracts, while  residing  on  the  lands 
reserved  to  that  nation,  *but  extends  [  *16  ] 
to  suits  against  isuch  Indians,  wher- 
ever their  residence  may  be ;  and  an  Indian 
sued  upon  a  contract,  may  plead  the  act  iu  bar, 
and  is  not  restricted  to  pleading  it  in  abate- 
ment.   Dana  v.  Dana,  14  J.  R.  181. 

11.  The  Brothirtotvn,  Oneida  md  Stoekbri^ 
Indians  can  sue  and  be  defended  only  by  their 
attorney  commissioned  for  that  purpose,  pur- 
Buant  to  the  act,  (Sess.  36.  c.  92.  s.  27.)  Jack- 
son, ex  dem.  Van  Dyke,  v.  Remolds,  14  /. 
R.335. 

12.  Such  suits  may  be  brought  in  the  name 
of  dieir  attorney ;  and  they  cannot,  even  witli 
his  assent,  be  prosecuted  in  tlie  name  of 
another  attorney.    Ibid, 

13.  The  37th  article  of  the  constitution  of 
the  state,  making  void  purchases  of  lands  of 
the  Indians  within  diis  state,  applies  to  pur- 
chases of  such  lauds  only  as  tbey  possess  in 
their  national  capacity,  or  as  communities ;  and 
not  to  land,  acquired  by  an  Indian,  as  an  in- 
dividual, distinct  from  his  trilie ;  and  the  pro- 
hibidon  is  not  extended  by  the  statute  of  the 
16th* of  3farc^  178a  Jackson,  ex  dem.  Ttva- 
hangarahkan,  y.  Sharp,  U  J,  R.  472.  [Buim 
contra,  GoodeU  v,  Jackson,  ex  dem.  Smith,  20 
J.  R.  693—720,  in  error.] 

14.  Therefore,  when  an  Indicm  being  seised 
of  land  that  bad  been  granted  to  him  by  patent 
for  his  militaiy  services  during  the  revolutiona- 
ry war,  conveyed  the  same,  on  the  28d  Decem- 
ber, 1791 ;  hddfihat  the  convevance  was  valid, 
being  anterior  to  the  act  of  the  *4th  of  Jpi^ 
1801,  (Sess.  14.  c.  147.)  whidh  was  more  ei- 
tensive  in  its  operation  than  the  act  o(  1/^ 
Ibid,  S,  P,  Jackson,  ex  dem.  GiUet,  v.  Brww, 
15  J,  R.  264.  [But  su  GoodeU  v.  Jackstfli,  ^ 
J.  R,  693.] 

15.  The  approbation  of  the  surveyor-gew-tal 
to  the  deed  or  an  Indian  patentee,  or  bis  beirS) 
pursuant  to  tbe55tb  section  of  the  act,  (Se8& 
36.  c.  92. 2N.  R.  L.  172.)  to  a  deed  dial  is  void 
and  inoperative,  does  not  preclude  the  survey- 
or-general from  afterwaids  giyinf  his  assent 
to  a  valid  and  operative  deed  fmn  die  saoie 
Indian  ^ntor  for  the  same  land.  Jackson,  ex 
dem.  (Sllei,  v.  Broum^  15  J.  R«  264. 

Id  The  surveyor-pneral,  in  th©  cndoree- 
ment  of  his  approbation  on  the  deed,  need  not 
state  his  reasons  for  giving  iL  The  Yrom% 
"I  approve  of  die  within  deed,"  are  sufficicrt 
ML 
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17.  The  Ccwirt  refused  to  grant  an  attach- 
inent  for  costs  on  a  judgment  of  nonsuit  against 
an  Oneida  Indian,  lessor  of  the  plainttfi^  in  an 
Action  of  ejectment ;  but  granted  a  rule  on  the  at- 
torney who  brought  the  suit,  not  being  the  agent 
or  attorney  appointed  by  the  state  to  manage 
the  afifkire  of  the  Indians^  to  show  cause  why 
an  attachment  should  not  issue  against  him 
for  the  costs.  Jackson,  ex  dem.  Dackstadtr,  v. 
King,  18  J.  R.  506. 

18.  The  Indian  tribes  within  this  state  are 
subject  to  the  jurisdiction  and  laws  of  the  state. 
Jackson,  ex  dem.  Smitk,  v.  GoodeU,  S^  J.  R. 
188.  S.P.'m  the  S.  C.  in  error,  20  J.  R.  693. 

19.  A  patent  for  land  to  J.  S.  an  Oneida  In- 
dian,  and  to  his  heirs  and  assigns  forever,  is  to 
him  and  his  Indian  heirs,  whatever  their  civil 
condition  or  character  may  be,  whether  aliens 
or  citizens.    &  C  in  error,  20  J.  R.  693, 

20.  Such  a  patent  is  to  be  taken  as  issued 
by  due  authority,  and  as  equivalent  to  a  leffis- 
lative  grant  to  J.  S.  and  his /nc^tan  heirs.    loid, 

*21.  The  Indians  within  this  state 
[  *1T  ]  are  not  citizens,  but  distinct  tribes  or 
nations,  living  under  the  protection  of 
the  govemment  Ibid.  Cmdra,  S.  C.  20  J.  R.188. 
^  A  deed  executed  in  1797,  by  the  son  and 
heir  of  J.  S.,  (an  Indian  patentee  of  land,)  to  a 
citizen,  in  the  usual  form,  without  the  consent 
of  the  legislature,  is  illegal  and  void.    Rid, 


,  INDICTMENT. 

I.  .indieimeni,  and  its  incidents ;  {o^^hrm  of 
the  indictTnent;  (b)  P/ea;  (c)  Trial;  (d) 
RanMol  of  an  indictment, 
IT.  Verdid  andjudgment, 
HI.  Expenses  of  prosecution, 

L  Jndicimenl,  and  its  incidents ;  (a)  Form  of  the 
indictment;  (h)  Plea;  (c)  Triid;  (d)  Re- 
naval  of  an  indictment. 

(a)  Form  i^the  indietmenL 

1.  An  indictment  taken  at  the  sessions  must, 
io  the  caption,  state  that  the  grand  jury  were, 
^ktn  and  there,  sworn  and  charged :  the  omis- 
sion of  the  words  fhm  and  there  will  be  iiitai  on 
motion,  in  arrest  of  judgment  7^  People  v. 
Guernsey,  3  J.  C.  265. 

2.  In  an  indictment  for  forging  a  bill  of  ex- 
change, or  bank  bill,  it  ia  not  necessary  to  in- 
sert the  letters  or  marks  in  the.mar^,  as  they 
make  no  port  of  the  bilL  The  People  y.Ihamk- 
ltn,3J.C.299. 

3.  On  an  indictment  for  forging  a  check, 
drawn  in  the  name  of  a  copartnership  firm,  on 
a  banking  companv,  it  is  not  necesnry  to  set 
oat  tbe  names  of  all  the  persons  who  compose 
the  copattnership,  or  the  banking  company. 
2%e  People  v.  Curling,  IJ.  IL  320. 

4.  It  »  sufficient  for  the  indictment  to  de- 
mgnate  any  one  person  intended  to  be  defraud** 
ed ;  and  an  acquittal  on  it  will  be  a  bar  to 
another  prosecution  for  the  same  fbrgery, 
though  laid  with  intent  to  injure  some  other 
pernon.    Ibid, 


5.  An  indictment  for  a  second  offence,  in 
cases  in  which  tlie  punishment  is  increased, 
must  set  forth  the  first  offence.  2%e  People  v. 
Youngs,  1  C.  R.  37. 

6.  A  suggestion  on  the  record,  in  the  nature 
of  a  counterplea,  averring  a  former  conviction, 
will  be  insumcient    Ibid. 

7.  An  indictment  against  an  attorney,  for  ex- 
torting more  than  his  legal  fees,  must  specify 
how  much  he  received  on  his  own  account,  and 
how  much  for  the  officers  and  members  of  the 
Court     The  People  v.  Rust,  1  C.  R.  131. 

8.  The  want  of  a  venue,  in  an  indictment 
for  a  conspiracy,  to  the  averment  of  the  false 
pretence,  is  fatal.  The  People  v.  Barrett  ^ 
Ward,  IJ.  R.  66. 

*9.  Indictment  for  a  nuisance,  in  [  *1S  ] 
keeping  gunpowder  in  a  certain  house 
near  the  dwelling-houses  of  divers  good  eiti" 
zens,  and  near  a  certain  pvhlic  street,  without 
alleging  it  to  have  been  negligendy  kept,  is 
bad.    The  People  v.  Sands,  1  J.  R.  78. 

10.  In  an  indictment  for  an  assault,  with 
felonious  intent,  it  is  sufficient  to  state  the  as- 
sault and  battery  with  the  usual  precision,  and 
aver  the  intent  with  whfch  it  was  made.  The 
People  V.  Pettit,  3  J.  R.  511. 
I  .  11.  So,  an  indicunent  stating  that  the  prison- 
er with  force  and  arms,  to  wit,  with,  &c.,  made 
an  assault  upon  E.  O.,  with  intent  to  commit 
miu*der  upon  him,  and  did  then  and  there  cut, 
beat,  strike,  wound,  and  ill  treat,  the  said  E., 
to  his  damage,  &c.  and  against  the  peace,  ^., 
is  sufficient    Ibid, 

12.  If  a  person  be  indicted  for  burning  the 
dwelling-house  of  another,  it  is  sufficient  if  it 
be,  in  fact,  the  dwelling-house  of  such  person  ; 
his  tenure  or  interest  therein  is  immateriaL 
The  People  v.  Van  Blarcum,  2  J.  R.  105^ 

(b)Pfea. 

13.  The  first  section  of  the  act  regulating 
certain  proceedings  in  criminal  cases,  (Sess.  24. 
c.  60. 1  N.  R.  L.  494.)  does  not  extend  to  col- 
lateral issues.  On  such,  if  the  prisoner  stand 
mute,  the  Court  will  enter  a  plea  for  him. 
The  People  v.  Youngs,  1 C.  R.  37. 

14.  Auterfois  acquit,  is  not  a  good  plea,  if  the 
former  indictment  was  so  fiir  defective  that 
no  good  judgment  could  have  been  given 
upon  it  The  People  v*  Barrett  if  Ward,  1  J. 
R.66. 

15.  The  arresting  of  judgment,  afler  convic- 
tion, on  an  indictment  for  a  felony,  is  not  a  bar 
to  a  second  indictment  for  the  same  offence, 
although  the  second  indictment  is  precisely 
similar  to  the  first  Thi  People  v.  Camforus,  13 
J.  R.  351. 

(c)  Trial 

16.  A  person  indicted  for  forging  an  order 
for  the  payment  of  money,  is  not  entitled  to 
a  peremptory  chaUenge;  it  being  an  ofience 
under  the  statute,  punishable  only  with  im- 
prisonment for  a  term  of  years.  3^  People 
V.  Howell,  4  J.  R,  296. 

17.  In  all  cases,  where  a  right  of  perempto- 
ry challenge  does  not  exts^  two  or  more  per- 
sons may  be  indicted,  or  tried  jointly  or  sepa- 
rately, in  the  discretion  af  the  Coart    Ibid, 
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18.  Whether  two  penons  indicted  for  a  capi- 
tal offence,  and  entitled  to  a  peremptory  chal- 
lenge, can  be  tried  together  against  their  con- 
sent ?  qu<Krt.    Ibid.    [See  «.  New  Tkial,  V.] 

(d)  Removal  of  an  indidmeni. 

19.  On  the  removal  of  an  indictment  from 
the  sessions,  and  the  cause  being  sent  down  to 
the  cii-cuit  for  trial,  it  takes  the  course  of  a 

civil  action ;  and,  within  the  first  four 
X*19]    days  of  the  term  ensuing  the  *con- 

viction,  a  motion  in  arrest  of  judg- 
ment may  be  made,  or  the  parties  mavniake  a 
case  for  the  opinion  of  the  Court  The  Peo- 
ple V.  CrosweU,  1  C.  R.  149. 

IT.  Verdict  and  judgment 

20.  On  an  indictment  for  a  conspiracy,  a 
verdict  that  there  was  an  agreement  between  A, 
and  the  defendant^  to  obtain  money  from  B^  but 
with  intent  to  return  it  again,  is  bad,  and  the 
Court  cannot  give  judgment  upon  iL  The 
People  v.  OlcoUt  2  J.  C.  301. 

21.  If  one  count  of  an  indictment  be  good, 
altliough  the  others  may  be  defective,  it  will 
be  sufficient  to  support  a  general  verdict  of 
guihy.     Jlie  People  v.  Curling,  1  J.  R.  320. 

22.  Where,  on  a  conviction  for  a  misdemea- 
nor, no  circumstances  attending  the  offence 
are  shown  to  regulate  the  discretion  of  the 
Court  in  fixing  the  punishment,  they  will  im- 
pose merely  a  nominal  fine.  The  People  v. 
Cochran,  2  J.  C.  73. 

23.  Where  a  prisoner,  convicted  at  the  ses- 
sions, is  brought  into  the  Supreme  Court  for 
judgment,  that  Court  will  give  no  other  judg- 
ment than  might  have  been  pronounced  by  the 
Court  below.  The  People  v.  Younga,  1  C.  R. 
37. 

24.  On  a  prisoner  being  brought  up  for  sen- 
tence, the  Court  will  not  pronounce  judgment, 
unless  the  record  of  conviction  be  brought  be- 
fore them.    M*JVeilPs  Case,  1  C.  R.  72. 

25.  And,  the  conviction  beins  for  a  conspir- 
acy, the  defendant  was  admitted  to  bail.    JUfid, 

III.  Expenses  of  prosecution. 

26.  The  expenses  of  the  prosecutor  and 
•  wimesses  are  not  allowed  them  of  course,  but 

it  must  be  shown  that  they  are  poor.    Ex  parte 
Manning,  1  C.  R.  59. 

27.  Poor  persons,  appearing  on  subpoena  to 
give  evidence  against  the  defendant,  are  equal- 
ly entitled  to  be  paid  as  if  they  had  appeared 
on  recognizance.     The  People  v.  DoweUe,  C. 

Cr.  35. 
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I.  How  far  the  acts  of  an  infant  are  binding, 
II.  Privileges  of  infancy,  and  UabUity  of  tm 

if^ant. 
III.  Actvms  by  and  against  irfants. 


I.  How  fear  (he  acts  of  an  ir^fant  are  binding, 

1.  Such  deeds  of  an  infant  as  do  not  take 
effect  by  delivery  of  his  hand,  are  void ;  and 
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such  as  take  effect  by  delivery  of  his  band  are 
voidable.  Conroe  v.  Birdsall,  1  J.  C.  127. 
Per  Lansing,  Ch.  J. 

2.  Therefore,  the  bond  of  an  infant  is  void- 
able only.    Ibid, 

3.  If,  at  the  time  of  making  the  bond,  be 
firaudulently  allege  that  he  is  of  full  age,  he 
may,  notwithstanding,  avoid  it.    Ibid, 

4.  The  note  of  an  infant  carrying  on  trade 
cannot  be  enforced  against  him  by  a  payee, 
who  was  ignorant  of  his  infancy.  Van  Wtn- 
kle  v.^KkU^am,  3  C.  R.  323. 

5.  A  negotiable  note  given  by  an  infant, 
even  for  necessaries,  is  void.  Siiasey  v.  M- 
ministrator  of  Vanderhefden,  10  J.  R.  33. 

6.  A  manumission  of  a  slave  by  an  in&nt, 
though  done  with  the  approbation  and  con- 
sent of  his  guardian,  is  voidable.  Executan 
of  Rogers  v.  Berry,  10  J.  R.  132. 

7.  An  infant  under  the  age  of  18,  not  bein|^ 
liable  to  be  enrolled  in  the  militia,  is  not  bound 
by  an  agreement  with  him,  entered  into  with 
the  consent  of  his  father,  to  go  into  actual  ser- 
vice, as  a  substitute  for  another  person.  Grace 
V.  miber,  10  J.  R.  45a    See  Miutia. 

8.  D,,  an  infant,  m  1784,  conveyed  a  lot  of 
land  to  M.,and  arrived  at  full  age  in  1785; 
and,  afterwards,  in  1791,  without  having  made 
any  entry  on  the  land,  or  done  any  act  to 
avoid  the  deed  to  M.,  executed  another  deed 
to  B.  for  the  same  lot  Whether  the  second 
deed  avoided  the  first  deed  ?  Otuere,  Jach 
son,  ex  dem.  DuTJbar,  v.  Todd,  6  J.  R.  257. 

9.  Though  the  deed  of  the  infant  D.  w» 
voidable,  vet  T.,  a  purchaser  under  R,  coukJ 
not  avail  himself  ot  the  second  deed  to  B.,  to 
avoid  the  first  deed  to  M.    Ibid.    [JM  set 

OnORDAOA   CoMMISBlONSaS.] 

10.  An  entry  is  not  in  all  cases  reauisite,  by 
a  grantor,  to  avoid  a  deed  executea  by  hitn 
during  his  infancy.  Jackson,  ex  dem.  WaUaa, 
V.  Carpenter,  11  J.  R.  539. 

11.  Where  an  infant,  in  1784,  cboveyed 
lands  in  the  military  tract,  and  afterwards,  in 
1794,  having  arrived  to  fijll  age,  conveyed  tbe 
same  lands  to  another  person,  and  such  con- 
veyance was  registered ;  held,  that  tbe  lands 
being  waste  and  uncultivated,  he  was  not  con- 
cluded by  the  lapse  of  time,  and  that  an  entiT 
was  not  necessary  to  avoid  tbe  former  deed, 
which  (not  being  sl  feoffment)  might  be  aToided 
by  a  deed  of  the  same  nature,  and  equal  noto- 
riety.   Ibid.    14  J.  R.  124. 

*12.  Where  an  infant  bargains  [*21] 
and  sells  land  to  A.|  and  after  com- 
ing of  age,  bargains  and  sella  the  same  land  to 
B.,  this  is  a  revocation  of  the  former  grant,  ad- 
mitting that  the  first  deed  was  voidable  on) J 
and  not  void.  Jackson,  ex  dem.  Brcofton,  v. 
Burchin,  14  J.  R.  124. 

13.  A  person  who  has  conveyed  land,  when 
an  infant,  ma^  avoid  his  ^nt  by  an  act  of 
equal  solemnity  and  notonety ;  as  if  it  was  a 
feoffment  with  livery  of  seism,  by  entering  on 
the  land,  and  making  known  his  dissent;  or  if 
it  was  a  iMir^in  and  sale,  by  a  subsequent 
deed  of  bargain  and  sale.    Ibia, 

14.  Notice  to  a  subsequent  grantee,  before 
the  execution  of  the  conveyance,  of  a  prior 
grant  made  by  the  grantor  when  an  infant, 


81 


INFORMATION— INNS  AND  INNKEEPERS. 


as 


does  not  reader  tbe  subsequent  deed  fraudu- 
lent and  void ;  and  if  the  prior  grantor  never 
was  in  possession,  it  is  not  an  act  of  mainte- 
Dance.    JbitL 

15.  Where  an  infant  conveys  land,  a  bare 
admission  of  the  fact,  ailer  be  conies  of  age, 
is  not  an  affirmance  of  the  act.    Ibid. 

IL  PrMtgt  of  infancy,  and,  liahUity  of  an  in- 
fant 

16.  Infiincy  is  a  personal  privilege,  of  which 
die  party  alone  can  avail  himself.  Van  Bra- 
mcr  V.  Cooper,  2  J.  R.  279.  S.  P.  Harttuu  v. 
Thompson,  5  J.  R.  160. 

17.  In  an  action  against  two  defendants, 
where  one  is  taken  and  brought  into  Court, 
and  tbe  other  returned  not  found,  tbe  defen- 
dant in  Court  cannot,  under  the  general  issue, 
give  in  evidence,  or  plead  tbe  infancy  of  bis 
co-defendanL  Van  Bramer  v.  Cooper,  2  J.  R. 
279. 

18.  An  infant  who  lives  with,  and  is  main- 
tained by  his  father,  is  not  liable  even  for  ue- 
ceasaries.     ffaUing  v.  ToU,  9  J.  R.  141. 

19.  An  infant  may  be  disseised,  and  is  then 
bound  to  bring  bis  action  within  ten  years  af- 
ter coming  ofagc.  Per  Kenl  and  Benson,  Js. 
Jackson^  ex  dem.  Benssdacrry*  JfhiUock,  1  J. 

c.2ia 

III*  ^dions  by  and  againsi  infants, 

20.  An  infant  can  only  appear  bv  guardian^ 
the  power  of  appointing  wnom,  ad  litem,  is  in- 
cident to  a  Jusdce's  Court,  as  weU  as  to  every 
other  Court.    Mockey  v.  Orey,  2  J.  R.  192. 

21.  The  defendant,  in  a  Justice's  Court, 
pleaded  in&ncy,  and  the  justice,  from  exami- 
nation, was  of  opinion,  that  he  was  not  an  in- 
fant, and  did  not  appoint  a  guardian,  and  the 
jury  found,  that  the  defendant  was  not  an  in- 
iiuit.  On  tbe  return  to  a  cefiiorari ;  held,  that 
the  infancy  of  the  defendant  could  not  be  os- 
Bigned  for  error,  it  being  against  the  record 
and  the  fact,  as  found  by  the  juiy.  JngersM 
V.  WUson,  3  J.  R.  437. 

22.  Where  one  co-defendant  pleads  bis  in- 
fancy, the  plaintiff  may  enter  a  noii  prosttpii, 
as  to  bitn,  and  proceed  to  judgment  against 
tbe  other  defendants.  Harintss  v.  Thompson, 
5J.R.16a 

23.  Tbe  jury  may  find  a  verdict  for  the  m- 
fam  defendant,  and  a  i^ict  for  tbe  plaintiff 
against  tbe  other  defendants.    Ibid, 

*fH,  If  an  infant  defendant  appear 
[  *22  ]    by  attorney,  and  not  by  guardian,  it 
is  error  in  fkct.    J^mold  v.  Sandford, 
14  J.  R.  417. 

See  tit.  Chance  RT,  XXXII.    Infant 


2.  Tbe  affidavits  to  support  tbe  motion 
must  falsify  the  alle^tions  contained  in  the 
sherifTs  afhdavit    JbuL 

3.  The  rule  for  an  information  having  been 
made  absolute,  no  cause  being  shown  on  the 
day  appointed,  was  enlarged,  of  course,  on  the 
defendant's  showing  that  himself,  his  counsel, 
and  papers,  had  been  detained  by  adverse 
winds  until  afler  the  rising  of  the  Court  on 
that  day.    The  People  v.  Freer,  IC.  R.3^ 


NFORMATION. 

1.  An  Information  will  not  be  granted 
against  a  slieriff  for  false  swearing,  in  an  affi^ 
davit  annexed  to  a  plea  of  recaption,  on  fresh 
Mirsuit,  where  an  action  is  pending  against 
him  for  tbe  escape.  The  PeopU  y.  JMe,  1  C. 
B.181. 
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INJUNCTION    FROM   CHANCERY. 

1.  Though  an  injunction  from  Chancery 
operates  only  on  the  paftv»  bis  attorney  and 
aeent ;  yet  the  Supreme  Cfourt  will  take  notice 
of  an  existing  operative  injunction,  for  the 
purpose  of  promoting  the  ends  of  justice,  and 
preserving  harmony  between  the  two  Courts, 
H<^  V.  Gdston,  13  J.  R.  139. 

2.  Where  an  appeal  is  entered  immediately 
from  an  order  of  the  Court  of  Chancery  dis- 
solving an  injunction,  the  injunction  is  not  re- 
vived by  such  appeal,  so  as  to  operate  a  stay 
of  the  proceedings  at  law.    Ibid, 

'  Su  ta,  CHANCEar,  XXXIII.    IryimrHon, 


INNS  AND  INNKEEPERS. 

^ct  for  regulating  inns  and  /aven»,  (Seas.  24. 
c  164. 1  N.  R.  L.  176.) 

1.  The  supervisor  may  associate  more  than 
two  justices  with  him  *as  commis- 
sioners of  excise,  and  the  act  of  a    [  *d8  ]' 
majority  present  is  valid.    Orvis  v, 
Thimjion,  IJ.  R.  500. 

2.  If  three  of  the  commissioners,  or  a  major- 
ity present,  sign  the  license,  it  is  sufficient, 
t)K>ugh  tbe  supervisor  refbse ;  it  is  not  indis- 
pensable that  It  should  be  signed  by  him.  Ibid. 

3.  A  license  granted  by  two  of  the  commis- 
sioners of  excise,  without  the  presence  and 
consent  of  the  supervisor,  and  when  they  are* 
not  assembled  for  the  purpose  of  granting  li- 
censes, is  illegal  and  void  ;  and  such  a  license, 
though  regular  on  the  face  of  it,  is  no  justifica- 
tion of  the  tavern-keeper,  who  is  liable  for  the 
penaltv.    Palmei*  v.  Doney,  2  J.  C.  346. 

4.  But  a  tavern-keeper,  who  has  a  legal  and 
competent  license,  is  not  liable  for  tlie  penalty 
for  retailing  liquors  after  his  license  has  ex- 
pired, and  before  the  time  of  the  next  meeting 
of  the  commissioners  of  excise,  for  the  pur- 
pose of  granting  licenses.    Ibid. 

5.  In  an  action  qvi  tarn,  on  the  7th  section 
of  the  act,  for  retailing  liquors,  &c.  without  a 
license,  tbe  plaintiff  miw  unite  in  his  declam- 
tion  any  number  of  offences,  but  though  be 
proves  several  and  distinct  offences,  be  can  re- 
cover oniy  one  penalty.  JVashbumv.  M^Inroy, 
7  J.  R.  134.  &  P.  Tiffany  v.  Driggs,  13  J.  tu 
263. 

6.  And  a  conviction  and  recovery,  in  such 
case,  for  a  sinde  offenee,  is  a  bar  to  all  nrose- 
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eution  for  offenees  of  like  nature  committed 
beibre  siich  recovery.  3\^any  ▼.  Driggt,  13 
J.IL25a 

7.  It  m  unneceeBary  for  the  plaintiflT  to  prove 
the  day  of  committing  the  offence ;  and  it  will 
be  aumcient  for  the  justice,  in  making  up  the 
record  of  conviction,  to  insert  the  day  mid  in 
the  declaration,  although  no  particular  day 
waa  proved.    Ibid, 

8.  in  an  action  on  the  7th  aeetion  of  the 
Qjtatute,  where  the  offence  charged  in  the  de- 
claration ia  the  aelling  of  strong  apirituous 
liquors,  without  a  license,  contrary  to  the  first 
clause  in  that  section,  the  plaintiff  cannot  pro- 
ceed for  the  offiince  specified  in  the  subsequent 
clause,  to  wit,  the  selling  liquors  to  bo  drunk 

^in  the  house  of  the  seller,  without  having  en- 
tered into  a  recognizance.  Bigdow  v.  Jolmson, 
13  J.  R.  428. 

9.  A  license  to  keep  a  tavern  is  a  personal 
trust,  that  cannot  be  assigned  to  another.  M- 
gtr  V.  WeaUm,  14  J.  R.  931. 

10.  And,  in  an  action  for  a  penalty  under 
the  7th  section  of  the  act,  the  defendant  can- 
not justify  under  a  license  given  to  another 
person,    llid, 

11.  A  declaration  for  a  penalty  fbr  selling 
liquors  contrary  to  the  act,  ought  to  state  the 
town  where,  time  when,  kind  and  quantity  of 
liquor.    fZoMieS  v.  Hetrit,  3  C.  R.  137. 

12.  It  need  not  negative  the  proviso  in  the 
7th  section  of  the  act  Ttd  v.  /biuio,  4  J.  R. 
304.  Gm<ra,  BUiMa  v.  Heuritt,  3  C.  R.  137. 
which  case  ia  so  stated,  that  it  is  impossible  to 
say  on  what  ground  it  waa  decided  by  the 
Court.  Per  SM^  Ch.  J.  Btnnd  v.  Hwrd^  3 
J.  R.  436. 

13.  In  an  action  for  retailing  liquors  with- 

out a  license,  the  de&idant  *cannot 
[  *M  ]    justify  under  a  parol  license  from  the 

supervisor  to  whom  he  paid  the  sum 
required.    Lawrtnet  v.  Gfrocy,  11  J.  R.  179. 

14  Under  a  plea  of  a  former  conviction  for 
the  same  ofifence,  the  defendant  must  give  in 
evidence,  to  support  his  plea,  a  conviction 
drawn  up  in  the  form  prescribed  by  the  act  for 
the  recoveiy  of  debta  to  the  value  of  25  dol- 
lan,  as  any  variance  or  defect  in  the  form  will 
Tender  the  evidence  of  auch  conviction  inad- 
missible. BiodUt^wM  V.  Sprag%Uy  6  J.  R. 
101. 

15.  If  a  plaintiff  declares  expressly  for  tav- 
ern expenses,  it  is  incumbent  on  him  to  bring 
the  defendant  within  the  exceptions  of  the  act ; 
but  if  he  declares  ^nerally,  without  specify- 
VDf  the  nartioulans  \i  items,  that  the  illegally 
of^the  aemand  must  be  shown  by  the  defend* 
ast    Ehd  y.  SmUh,  3  C.R.JS7. 

16.  Innkeepers  are  chargeable  fbr  the  gooda 
of  their  guests  lost  or  stolen  at  their  inns ;  and 
to  render  them  liable,  it  is  not  necessary  that 
the  ^oods  should  have  been  delivered  into  their 
apecial  keeping,  nor.  to  prove  negligence. 
avie  y.  ^igf^,  14  J.  R.  175. 

17.  As,  where  a  sleigh  loaded  with  wheat, 
&c,  was  put  by  the  guest  into  an  out^hoiise 
appurtenant  to  the  inn,  where  loads  of  that  de- 
scription were  usually  received,  and  the  grain 
waa  stolen  during  the  nicht,  the  innkeeper  was 
liakl  responsible  for  the  losa.    /ML 
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L  Of  the  assignment,  uihai  passes  ^jf  d,  Ac 
e/fed  of  li,  and  how  avotded. 
of  a 


II.  Efftd  i^  an  insohenfs  discharge, 

III.  How  (fi  insolvent  nuiy  avaU  hknst^  1^  kk 

dischaarrt, 

IV.  What  wOT avoid  the  discharge. 

V.  Payment  of  d^  and  chmges  of  proceed' 
WgS'  

LOfihe  essignmeniy  what  passes  hyit,(herf' 
feet  of  if,  omd  how  avoide£ 

1.  Where  an  order  has  been  made  fbr  the 
assignment  of  an  insolvent^  estate,  under  the 
9th  section  of  the  act,  (Seas.  36.  c.  98.)  the 
judge  or  ofiicer  mnting  the  order  cannot  sA 
terwards  vacate  it,  unleM  there  has  been  asur- 
Tirise  on  the  opposing  creditor,  or  they  have 
been  misled  by  the  opposite  puty.  Jmtter  of 
Bradstreet,  13  J.  R.  385. 

2.  Where  the  counsel  fbr  the  opposing 
creditor  was,  while  ^ins  to  the  ofiice  of  the 
iudge,  to  oppose  the  insorvent's  dischai^e,  met 
by  one  of  the  attorneys  of  the  petitioniBg 
creditors  and  insolvent,  and  detained  by  faun 
in  conversation  and  the  perusal  of  the  papen 
relating  to  the  opposition,  and,  in  the  mean 
time,  the  other  attorney  had  appeared  with  tbe 
petitioning  creditors  before  the  judge,  and  ob- 
tained an  order  for  *the  assignment ; 

held,  that  under  these  cireumstaneea,    [  *d5 } 
the  judge  granting  the  order  ought  to 
vacate  it.    Ibid, 

3.  The  judge  or  officer  befbrB  whom  tbs 
prooeedinffa  under  the  aet  (Seaa.  36.  c  98.]  tre 
had,  should  be  satisfied  that  two  thirds  or  tbfr 
creditors  had  requested  that  an  assignment  of 
the  insolvent's  estate  should  be  made ;  although 
if  it  should  appear,  afler  the  asalgnment  h» 
been  made,  that  two  thirds  of  the  creditors  had 
not  assented,  the  assignment  Is^  notwithsmod- 
ing,  valid. 

4.  If  the  creditors  do  not  attend  in  due  tioie 
to  oppose,  their  assent  is  presumed,  and  tbit 
Ibey  nave  waived  all  opposition.    Aid, 

5*  The  assi^ment  hating  been  made  br 
the  insolvent  himself^  under  Uie  9th  seciion  of 
the  act,  be  is  to  be  discharged,  on  conforming 
to  the  directions  of  th9  act  in  respect  to  tba 
petitioning  creditors ;  he  must,  therefore,  roaka 
out,  under  oath,  an  account  of  his  crcditoi% 
and  a  just  and  tru»  inventory  of  his  esuite,aDd 
deliver  over  his  estate  to  his  assignee ;  but  ba 
ia  not  Iwund  to  advertise  anew.    Ibid, 

6.  A  first  jud^  of  the  Court  of  Commoa 
Pleas  has  no  jurisdiction  under  the  9tb  aectioa 
oftheact,(Se6a.36.c.9&)  Maiter  of  Munrnf, 
14  J.  R.  221. 

7.  A  petitioning  creditor's  afiidavit,  stating 
that  the  iuciolvent  was  indebted  to  biui  oo  a 
note  of  hand  given  on  the  settlement  of  ac- 
counts, is  insumcient ;  the  affidavit  should  act 
forth  the  nature  of  tbe  aecouut  on  which  ihe 
settlement  took  place,  or  the  general  notind 
of  indebtedmm  Maiter  of  Cook,  15  J.  R.  1B3. 

6.  Under  the  asBignment,  no  odier  e^te 
vests  in  the  assignee  than  that  of  which  tbe 
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insolvent  had  the  legal  and  equitable  title. 
Kio  V.  Bank  of  J^ew-York,  10  J.  R.  63. 

9.  Property  held  in  trust,  does  not  pass  by 
the  assignment.    JbicL 

10.  And  if  the  property  held  in  trust  re- 
mains in  specie^  or  in  goods  or  notes,  or  other 
duaes  in  action,  the  cestui  que  trust  is  entitled 
to  the  property,  and  not  the  general  ereditors 
of  the  insolvent.  JhitL  (And  see  Kennedy  v. 
Srofigr,  10J.R,289.) 

11.  And  though  the  trust  property  is  con- 
verted into  money,  ^ et  if  it  is  kept  separate 
and  distinct,  so  that  it  can  be  traced  and  dis- 
tingtii.shed  from  the  general  mass  of  the  in- 
solvent's estate,  it  will  go  to  the  cestui  que  trust, 
Bnd. 

12.  So,  where  two  joint  trustees  sold  the 
property  held  in  trust,  and  one  of  them  de- 
]K»sited  the  money  in  the  bank  in  his  own  name, 
where  it  remained  ;  and,  being  insolvent,  afler- 
wanls,  assigned  all  his  estate  under  the  act ; 
bis  general  creditors  were  not  entitled,  under 
the  assignment,  to  the  money  so  deiioslted. 
Itnd. 

13L  The  assignees  take  the  property,  subject 
to  any  equitable  lien  in  a  thinl  person,  nod- 
dinfrton  v.  Vredenbcrfrh,  2  J.  C.  227. 

14,  Where  A.  and  B.  were  sue<l  jointly  for 
the  debt  of  A.,  and  B.  paid  the  amount  of  the 
judgment,  and  agreed  with  the  plaintiff  that 
he  might  have  the  benefit  of  the  judgment,  to 
recover  the  annount  out  of  the  property  of  A. 
in  the  name  of  the  plaintiff,  and  issued  an  exe- 
cution, by  which  the  lands  of  A.  were  bound : 
the  Supreme  Court  would  not  relieve  the  as- 
signees of  A«  against  the  execution,  by  an  au- 
dita querela,    ihid, 

*15.  A  bona  fide  assigment  will  not 
I  *26  ]     be  invalidated,  by  the  goods  of  the 
insolvent  remaining  in  his  posses- 
non,  at  the  request  and  for  the  accommoda- 
tion of  iiis  assignees.      Vrtdenbergh  v.  fVhiie^ 

1  J.  c.  15a 

16.  An  assignment  by  an  insolvent  of  a  debt 
due  to  him,  to  one  credhor,  in  preference  tor 
the  others,  is  valid ;  and  the  debtor,  in  a  suit 
against  him,  cannot,  therefore,  avail  himself 
o?  the  fact  by  way  of  plea.  Comes  v.  Bris- 
ban,  in  error,  13  J.  R.  9. 

17.  Where  three  assignees  have  been  ap- 
pointed under  the  insolvent  act  of  the  3d  of 
AprUy  1811,  (since  repealed,)  one  of  whom  re- 
fuses to  act,  and  no  other  is  appointed  in  his 
stead,  the  two  who  enter  upon  the  executk>n 
of  the  truirt,  may  maintain  actions  for  debts 
due  to  the  insolvent,  in  their  own  names,  with- 
out joining  the  third.  Van  Valkenburgh  v. 
Elmendorfy  13  J.  R.  314 

IL  Ejfed  of  an  inseiliotnfs  discharge, 

18.  A  discbarge  under  the  insolvent  act 
of  this  state,  is  a  bar  to  all  suits  brought  in  this 
state  upon  antecedent  contracts,  wherever 
made.    Penniman  v.  MeigSt  9  J.  R.  325. 

19.  A  discharge  under  the  act  does  not  make 
the  original  contract  void,  but  only  suspends 
the  remedy ;  and  the  previous  consideration  is 
sufficient  to  support  a  new  promise.  Shippey 
r.  Bendersan,  U  J.  R.  176. 


20.  The  insolvent's  dischai^  extends  to 
such  debts  only  as  are  specific,  and  to  which 
the  creditor  can  make  oath  as  being  justly  due, 
or  to  become  due,  at  some  specified  time ;  and 
unless  the  creditor  at  the  time  of  the  assign- 
ment is  able  to  produce  and  verify  such  a 
debt,  he  will  not  be  entitled  to  receive  from 
the  assignees  his  dividend  of  the  insolvent's 
effects,  nor  will  he  be  barred  from  his  future 
action  against  the  insolvent.  Per  JTeni,  J. 
FtoH  V.  Carter,  1  J.  C.  73.  &  P.  Mechaniet^ 
Bank  v.  Caprony  15  J^  R.  467. 

21.  The  costs  arising  on  a  judgment,  obtain- 
ed against  the  insolvent  before  his  discbai^ 
are  a  debt  capable  of  liquklation,  and  is  barred 
by  the  discharge ;  (Thomas  v.  Striker,  3  J.  C. 
90.  S.  C.  5  J.  R.  136.  n.|  although  the  costs 
were  not  taxed,  nor  the  roll  signed.  Wame  v. 
Constant,  5  J.  R.  135.  Contra,  Cone  v.  jrhita" 
ker,  2  J.  C.  280. 

22.  A  bond  conditioned  to  perfect  the  title 
of  landn  previously  granted  by  the  obliffor  to 
the  obligee,  and  which  has  become  forfeited, 
is  a  debt  provable  under  the  act,  and  is  bar- 
red by  a  discharge.  Clinion  ▼.  Hart,  1  J 
R,375. 

23.  A  discharge  extends  to  debts  due  from 
the  insolvent  jo'uitly  with  others.  Tooker  t. 
Bennett,  3  C.  R.  4.  S.  P.  fViUson  v.  GomparU, 
llJ.R.ld3. 

24.  But  It  will  not  operate  as  a  discharge  of 
the  partner  of  tlie  insolvent  from  a  partner- 
ship debt,  but  he  will,  notwithstanding,  be  lia- 
ble.   IbitL 

25.  If  an  endorser  of  a  promissory  note 
pay  it,  after  the  maker  has  been  discharged, 
ne  may  recover  the  amount  from  the 
maker,  whose  ^discharge  will  be  no    [  *JK7  ] 
bar  to  the  action.     ProS  v.  Carter,  1 
J.C.7a    &C.2C.C.  E.3U. 

26.  The  endorser  of  ar  promissorv  note,  who 
afler  his  endorsement,  and  before  the  note  be- 
comes payable,  obtains  his  discharge,  is  not 
protected  by  it  from  payment  of  the  note ;  the 
endorsement  not  creating  a  certain  debt,  but 
merely  a  liability  contingent  on  non-payment 
by  the  maker,  and  which  liabilitv  could  not  be 
fixed  before  such  discharge.  Mechanics*  and 
Farmers'  Bank  v.  Capron,  15  J.  R.  467. 

27.  Nor  does  it  vary  the  case,  that  the  note 
was  given  by  the  endorser  as  collateral  secu- 
rity ror  a  debt  due  to  the  holder  and  barred  by 
discharge.    Ibid. 

28.  Where  a  party  having  commenced  a 
suit,  afterwards  obtains  a  discharge  under  the 
act,  and  then  a  judgment  as  in  case  of  nonsuit 
is  rendered  against  him,  for  not  going  to  trial, 
his  discharge  is  no  bar  to  an  action  to  recover 
the  costs  on  such  judgment.  Stebbins  v.  ffiU 
son,  14  J.  R.  403. 

29.  A  judgment  was  obtained  against  the 
bail,  before  the  discharge  of  their  principal 
under  the  msolvent  act,  and  after  his  oischarge 
a  CO.  ML  was  issued  against  them,  and  they 
paid  the  debt,  and  afterwards  brought  an  ac- 
tion against  their  orincipal :  the  debt  not  be- 
ing certain  until  after  the  discharge,  it  is  not  a 
bar.    Buel  v.  Gordon,  6  J.  R.  126. 

30.  A  discharge  is  no  bar  to  an  actk>n  on  an 
express  covenant  to  fwy  rent,  brought  to  re- 
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rover  rent  accniinff  subsequent  to  the  insol* 
vent's  discharge.  Lansing  v.  Prendergast.  9 
J.  R,  127. 

31.  The  insolvent  act  of  1811,  (Sess.  34.  c. 
132.)  did  not  extc^nd  to  actions  for  libels  or 
torts.    Strong  v.  White,  9  J.  R.  161. 

32.  And  a  discharge  under  that  act  is  no 
bar  to  an  action  of  trover.  Kennedy  v.  Strong, 
10  J.  R.  289.    S.  P.  S.C.li  J.  R,  128. 

33.  Nor  is  it  a  good  plea,  in  bar  to  an  action 
against  a  factor  or  trustee^  for  goods  delivered 
to  him,  to  be  sold  for  account  of  the  owner 
or  consignor.  Ihid,  Because,  such  property 
does  not  pass  by  the  assignment  of  th^  in- 
solvent's estate.  Kipy.  Bank  of  J^'exD-Yorkj 
10  J.  R,  6a 

34.  Where  at  the  time  of  entering  into  the 
contract,  there  is  a  law  of  the  stole  declaring 
that  if  an  insolvent  debtor,  on  petition  of  two 
thirds  of  his  creditors,  shall  assign  to  them  all 
his  property,  he  shall  be  discharged  from  his 
debts,  the  law  does  not  inr^ir  tiie  obligation 
of  the  contract  within  the  meaning  of  the  con- 
stinition  of  the  Umttd  States,  and  is  therefore 
valid.  Mathfr  v.  Bush,  16  J.  R.  23a  [But 
st^e  4  Wheat.  Rep.  122. 192.  209.^ 

a5.  An  execution,  therefore,  isstieil  against 
the  property  of  such  debtor  acquired  subse- 
quently to  iiis  discharge  under  such  act,  on  a 
judgment  obtained  previous  to  his  discharge, 
will  be  set  aside  on  motion.  Ibid.  Utnd  see 
Hicks  V.  Hotchkiss,  7  J.  C.  R.  297.] 

36.  But  if  the  insolvent  act  is  passed  after 
the  contract,  it  is  unconstitutional  and  void. 
Boosevelt  v.  Cebra,  17  J.  R.  108. 

37.  A  discharge  under  the  act,  fSess.  36.  c. 
98.)  obtained  the  6th  of  May,  181/,  is  a  good 
Iwr  to  an  action  of  covenant  brought  by  the 
loan  officers  of  •^«t^,  on  a  covenant  con- 
tained in  a  mortgage,  to  recover  the  balance 
due  on  such  mortgae:e,  executed  under  the  act 
of  the  14th  of  March,  1792,  after  a  sale  of  the 
mortgaged  premises,  pursuant  to  the  act,  the 

proceeds  of  which  were  insufficient 
[  *^S  ]    to  satisfy  •the  principal  and  interest 

due  on  the  mortgage,  and  which,  by 
the  terras  of  the  mortgage,  were  payable  when 
demonded,'at  any  time  after  the  first  TSusday 
of  May,  1815,  it  bein^  a  debt  when  the  insol- 
vent presented  bis  petition  on  the  17th  of  Fdh- 
ruary,  1817.  JSTew  Loan  Offictrs  <^  Albany  v. 
Copron,  17  J.  R.  44. 

38.  An  insolvent  debtor,  against  whom  a 
judgment  was  rendered  in  December,  1816,  on 
a  note  given  in  Octcher,  1812,  was  discharged 
in  Juncy  1817,  under  the  act  of  April,  1813, 
whicl^  required  two  thirds  of  the  creditors  to 
petition  for  the  insolvent's  discharge.  The  act 
of  AprU,  1801,  which  required  three  fourths  of 
Ihe  creditors  to  petition,  was,  by  the  repeal  of 
the  act  of  the  3d  of  April,  1811,  revived  and 
in  force,  in  October,  1612,  when  the  ori^nal 
contract  was  made;  held,  that  tlie  dif!erence 
betweeii  the  two  acts,  (though  part  of  the  same 
system  in  regard  to  insolvent  debtors,)  was  so 
material,  that  the  insolvent  could  not  be  con- 
sidered as  discharged  under  the  act  of  1801, 
but  under  the  act  of  1813,  passed  subsequent 
to  the  time  of  making  the  contract,  and  being 
*herdbre,  in  this  resiiect,  unconstitutiooaL  the 
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discharge  was  void.     Matter  of  JfendeU,  19 

J.  R.  isa 

39.  Where  the  insolvent  act  was  in  force 
when  the  contract  was  made,  the  discharge 
under  it  exonerates  both  the  person  and  estate 
of  the  insol  vent.  Roosevdt  v.  Kellogg,  20  J.  R« 
208.    See  ante,  34, 35,  36. 

40.  An  act  emmdatory  to  the  act  of  AprU, 
1813,  passed  subsequent  to  the  judge's  order 
for  publication,  but  prior  to  the  debtor's  assign- 
ment, does  not  aflect  the  proceedings ;  as  such 
act  applies  only  to  cases  in  which  me  applica- 
tion of  the  debtor  for  relief  is  made  after  the 
act  was  passed.    Ibid. 

41.  A  discharge  under  the  act,  of  a  defend- 
ant who  had  signed  a  bond  as  surety  for  a 
deputy  sheriff,  is  not  a  good  plea  in  bar,  u 
the  damages  sustained  in  consequence  of  the 
breaches  of  the  condition  of  the  Imnd  were 
not  ^len  ascertained.    Andrus  v.  Waring,^ 

J.  R.  isa 

42.  If  the  certificate  of  discharge  does  not 
except  foreign  creditors,  it  does  not  affect  its 
validity  as  against  creditors  here.  Roosevdt  r 
Kellogg,  20  J.  R.  208. 

How  the  discharge  of  the  principal,  as  an 
insolvent,  affects  his  balL    Sec  Bail. 

III.  How  (he  insolvent  way  avaU  himself  of  hit 

discharge, 

4a  A  discharge  must  be  pleaded  or  eiren 
in  evidence,  if  obtained  in  time.  Valkenhwrgk 
V.  Dederick,  1  J.  C.  133. 

44.  If  a  party  lays  by  until  after  judgment 
is  obtained  against  him,  and  he  is  surrendered 
by  his  bail,  the  Supreme  Court  will  not  re- 
lieve him.    Ibid. 

45.  But  where  a  tierson,  having  given  a 
bond  and  warrant  of^  attorney,  became  insol- 
vent, and  obtained  his  discharge,  and  after- 
wards judgment  was  entered  up  on  the  bond, 
the  Supreme  Court  ordered  the  judgment  to 
be  set  aside.    Billings  v.  Skutf,  1  J.  C.  105. 

*46.  If  an  msolvent  omit  to  plead 
his  discharge,  the  Supreme  Court    l*^] 
will   not  relieve    him    on    motion. 
Cross  v".  Hobson,  2  C.  R.  102. 

47.  Where  a  defendant,  afler  pleading  the 
general  issue,  obtained  his  discharge  iimicr 
the  insolvent  law,  and  his  attorney,  b^  mis- 
take, served  a  notice  of  giving  it  in  evidence 
at  the  trial,  the  Supreme  Court,  on  payment 
of  costs,  gave  the  defendant  leave  to  with- 
draw his  notice  and  plead  tbe  special  mat- 
ter, the  plaintiff  to  be  at  liberty  to  discon- 
tinue, without  costs.  Skaut  v.  WHmerden,^ 
C.  R.  380. 

48.  A  discharge  is  such  a  defence  on  tb« 
merits,  as  that  the  defendant  may  avail  hinif^if 
of  it  in  setting  aside  proceedings  against  liin:* 
Schenck  v.  Woolsey,  3.C.  K,  100. 

49.  On  ti  scL  fa,  to  revive  a  judgment  of 
twenty  vears'  standing,  where  an  inquest  had 
been  taken,  because  the  defendant^  couplet 
was  not  prepared  to  adduce  his  dischargei 
long  since  obtained  under  an  insolvent  law, 
and  the  defendant  himself  from  remoteness  oT 
distance  and  bodily  inftrmity,  could  not  at- 
tend ;  the  Supreme  Court,  on  being  mutm 
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that  the  discharge  had  been  obtained,  aet  aside 
the  inquest,  on  payment  of  costs,  though  the 
defendant  was  sboWn  to  be  of  sufficient  ability 
to  pay  ;  for  a  Court  of  law  cannot  notice  the 
moral  obligation  to  pay  debts  from  which  a 
debtor  had  been  discharged  by  law.    Pnd, 

50.  Although  a  continuance  has  intervened, 
the  defendant  will  be  ))emiitted,  on  payment 
of  costs,  to  plead  his  discharge,  nunc  pro  tunc. 
Morgtm  V.  Dytr,  9  J.  R.  255. 

51.  Where  the  defendant,  afler  verdict,  ob- 
tained leave  to  plead  his  discharge  puis  dar- 
rein cantinucmeef  on  payment  of  costs,  but  neg- 
lected to  comply  with  the  condition  of  the 
nile,  and  judgment  was  perfected  against 
him ;  held,  that  he  could  not  afterwards  avail 
himself  of  his  discharge ;  and  the  Supreme 
Court  would  not,  therefore,  on  the  motion  of 
his  bail,  onlcr  an  exoneretitr  on  the  bail-piece. 
Mechanics*  Bank  v.  Hazard,  9  J.  R.  392.  And 
see  Post  V.  Riley,  18  J.  R.  54. 

58.  So«  where  a  defendant  obtains  his  dis- 
ehar|;e,  afler  a  declaration  has  been  filed 
against  him  in  a  suit,  he  ought  to  plead  his 
disc  barge  at  or  hefbre  the  next  term,  or,  at 
least,  before  a  default  has  been  entered  for 
want  of  a  plea ;  and  if  be  neglects  to  do  so,  he 
will  not  he  allowed,  afler  a  judgment  has  lieen 
perfected  against  him,  to  plead  his  discharge 
nunc  pro  tunc,    Desobry  v.  Morange^  18  J.  R. 

53.  Where  the  defendant  obtained  his  dis- 
charge on  the  8th  of  Aboem&er,  and  filed  his 
plea  puis  darrein  continuance,  at  the  first  day 
of  the  sittings  after  term,  on  the  8th  of  De- 
cember, and  the  plaintiff  refused  to  receive  it, 
but  noticed  his  cause  again  for  trial  at  the 
m.1pril  sittings,  the  Supreme  Court,  on  motion, 
granted  a  rule  to  stay  all  further  proceedings 
on  payment  of  the  costs  of  the  December  sit- 
tings, until  the  plaintiff  replied  to  the  plea;  or 
that  the  plaintiff  might  discontinue  without 
payinff  costs.    Merchants'  Bank  v.  JIfoore,  2 

54.  If  the  party  obtains  his  discharge  on 
the  same  day  that  a  judpnent  is  rendered 
against  him,  he  may,  on  benig  taken  on  a  ea, 
sa^  be  dischar^^ed  by  the  Court  in  which 
judgment  was  given.  Baker  v.  Judges  of  Ul- 
ster, 4  J.  fL  191. 

55.  If  the  discharge  was  not  obtained  in 
time  to  be  pleaded,  the  defendant  may  be  re* 
Hered,  on  motion,  without  being  put  to  an  au- 
diiaquertla.    Ibid. 

*56.  A  discharge  granted  under 
[*30]  the  act  of  the  3d  of  J9pri7,  1811, 
(which  was  repealed  in  lol2,)  is  not 
admissible  in  evidence  under  the  general 
issue.  In  an  action  commenced  against  the  in- 
solvent in  1813 ;  the  rule  of  pleading  the  dis- 
charge prescribed  by  the  act  of  1801,  (which 
was  revived  by  the  repeal  of  the  act  of  1811,] 
applies  only  to  discharges  under  that  act ;  and 
die  act  of  1611  requir^  the  defendant  to  ^ive 
notice  of  his  discharge  with  the  plea.  Sessums 
V.  Pkitmey,  11  J.  R.  162. 

Where  a  person  has  been  discharged,  under 
the  ^  act  for  the  relief  of  debtors  with  respect 
to  the  imprisonment  of  their  persons ;"  (S^s. 
36.  cli.  81.)  and,  afterwards^  under  the  ^  act  for 


the  lienefit  of  insolvent  debtors  and  their  cred- 
itors," passed  AprU  3,  1811 ;  and  the  plain tifl^ 
notwithstanding  the  discharge  of  the  defend- 
ant under  the  last  mentioned  act,  issued  ftJLfa. 
on  the  judgment,  under  the  provisions  of  the 
first  mentioned  act,  the  Court  refused  to  set 
aside  the  execution,leaving  the  defendai\t  to  his 
audita  querela,  but  not  allowing  it  to  operate 
as  a  supersedeas  to  the  execution,  or  to  stay  the 
proceedings  upon  it,  pending  the  audita  quertr 
Uu  Huntv.Brooks,lSJ.R.5. 
See  Audita  Querela. 

57.  Where  a  defendant  pleaded  the  general 
issue,  with  notice,  and  gave  in  evidence  hid 
discharge  as  an  insolvent  debtor,  under  the 
act  of  the  3d  of  April,  1811,  by  a  commis- 
sioner, and  the  discharge  recited,  among  other 
things,  that  the  defendant  was  an  inhabitant 
of  Jefferson  county  for  the  space  of  three 
months,  at  least,  immediately  preceding  tlie 
presenting  his  petition,  or,  in  which  said 
county,  he  was  imprisoned  or  impleaded,  Slc.  ; 
held,  that  the  discharge  was  sufficient  evidence 
in  itself^  either  of  the  imprisonment  of  the  in- 
solvent, or  of  his  inhabitancy,  (one  of  which 
facts  must  be  deemed  true,)  and  his  being 
prosecuted  on  civil  process,  agreeably  to  the 
act,  so  as  to  give  the  con^missioner  jurisdic- 
tion, without  any  proof  aliunde  of  these  facts. 
Jenks  V.  Stebbins^  11  J.  R.  224. 

58.  The  notice  subjoined  to  the  general 
issue  of  a  discharge  under  the  insolvent  act  of 
1811,  need  not  state  the  proceedings  previous 
to  the  discharge,  that  the  defendant  was  im- 
prisoned or  impleaded,  and  a  resident,  &c. ; 
but  those  facts,  though  not  stated  in  the  notice, 
may  be  proved  by  the  proceedings  on  file. 
Mines  v.  Ballard,  11  J.  R.  491. 

59.  It  is  sufficient  if  the  notice  states  that 
the  defendant  had  been  discharged,  the  com- 
missioner's name,  and  the  date  of  the  dis- 
charge.   Ibid. 

60.  Where  the  plaintiff  appeared  before  the 
judge  to  oppose  the  insolvent's  discharge,  tra- 
der the  act  of  April  3d,  1811 ;  and  after  exam- 
ining the  defendant  and  hearing  his  explana- 
tions, withdrew,  without  making  any  further 
opposition,  and  the  defendant  obtained  his  dis- 
charge: the  Supreme  Court,  on  motion,  or- 
dered a  perpetual  stay  of  execution  on  the  part 
of  the  piaintift:  Field  v.  Hotuiand,  17  J.  R.  a5. 

61.  it  seems,  that  if  the  defendant  had  ap- 
plied to  the  Court  immediately  after  his  dis- 
charge, they  would  have  ordered  a  dttcon- 
tinuanee  of  the  suit,  under  the  circumstances 
of  the  case.    Ibid. 

62.  Though  a  discharge  under  the  insolvent 
act,  so  fiu-  as  it  attempts  to  discharge  the  party 
from  a  contract  made  previous  to  the  passing 
of  the  act,  is  unconstitutional  and  void ;  vet 
the  defendant  may  avail  himself  of  the  dis- 
charge to  protect  his  person  from  imprison- 
ment. Post  v.  Riley,  18  J.  R.  54.  iSSee  ante^ 
34, 35,  36. 

63.  But  the  insolvent,  for  that  purpose, 
must  plead  the  discharge  specially ;  and  if 
he  neglects  to  do  so,  and  sufters  judgment 
to  pass  against  him,  his  bail  cannot  be  relieved 
on  motion,  on  the  ground  of  the  dischai^  of 
the  principal    IbU.    Su  anU^  43^  44. 5L 
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[•31]    nV.  What  wm  avoid  (he  discharge. 

64.  A  discharge  ia  coDclusive,  and  can  only 
be  avoided  for  fraud.  Cole  v.  StaffoTd.  1  C.  R. 
249. 

65.  Tlie  Supreme  Court  will  not  inquire  in- 
to the  regulaiity  of  the  proceedioga  before  the 
judge  or  Court  below.    Ibid. 

6G.  It  is  conclusive  as  to  the  facts  set  forth, 
and  cannot  be  avoided,  except  for  diie  particu- 
lar causes,  or  frauds  specified  in  the  statute. 
Lester  v.  Hiompson^  1  J.  R.  300. 

67.  The  validity  of  an  insolvent's  discharge 
will  not  be  u-ied  on  affidavit,  but  the  plaintiff 
must  resort  to  bis  action.  JsMtU  v.  ./bAywoft, 
9  J.  R.  259. 

68.  Where  an  insolvent  did  not  insert  in  bis 
inventory  of  debts  due  to  him,  a  claim  which 
lie  bad  on  the  United  States,  for  services  dur- 
ing tiie  war,  and  for  which  claim  he  received 
a  comfiensation  afler  his  discharge  ;  it  was 
held  fraudulent,  and  the  discharge  void.  Dun- 
can V.  Duboysy  3  J.  C.  125. 

69.  If  the  specification  of  the  cause  and 
consideration  of  the  debts  due  anti  owing  the 
insolvent,  set  forth  in  his  inventory  according 
to  the  statute,  (Sess.  40.  c.  53.)  fairly  apprise 
the  creditors  of  the  general  ground  of  indebt- 
edness, so  as  to  give  them  a  clue  to  inquiry,  it 
18  sufficient.    Tmflor  v.  WiHuufw,  20  J.  R.  21. 

70.  If  the  certificate  of  assignment  states 
that  the  insolvent  bad  assigned  *^ali  his  estate, 
both  in  law  and  equity,  in  possession,  remain- 
der and  reversion,"  it  is  sufficient  Rooswdt 
V.  Kellofr^,  20  J.  R.  208. 

71.  Where  an  insolvent,  under  the  act  of 
the  3d  of  Aprilf  1811,  presented  his  petition  to 
the  first  judge  of  the  county,  who  appointed  a 
day  for  the  creditors  to  appear,  and  show 
cause,  &.C. ;  and,  before  the  day,  a  eommis- 
sioner  was  appointed  for  the  county,  and  the 
insolvent  on  the  day  presented  his  petition, 
&c.  to  the  commissioner,  who  completed  the 
proceedings  so  begun  before  the  first  judge, 
and  granted  a  discharge  to  the  insolvent;  hdd, 
that  the  discharge  was  veid,  for  want  of  juris- 
diction in  the  commissioner,  tbe  act 'having 
made  no  provision  in  such  case,  and  he  had  no 
authority,  unless  the  proceedings  were  com- 
menced de  now.  Muxzy  v.  Whitney^  10  J.R.  226. 

72l  Where  a  debtor,  prior  to  tM  passing  of 
the  insolvent  act  of  1811,  had  fraudulently  dis- 
posed of,  and  conveyed  away  his  property; 
this  was  hdd,  not  to  be  a  fraud  against  that 
statute,  so  as  to  invalidate  his  discharfje  under 
it,  there  being  no  evidence  of  his  bavmg  con- 
veyed away  his  estate  in  expectation  of  that 
act  being  passed,  and  with  mtent  to  avail  him- 
self of  it ;  and  whether,  if  that  fiict  had  been 
shown,  it  would  have  affiscted  his  discharge  ? 
qwtre.    Dams  y.  Reynolds,  10  J.  R.  442. 

73.  If  the  certificate  of  discharge  does  not 
except/oretfn  creditors,  it  does  not  affect  the 
validity  of  the  discharge,  as  against  crediton 
here.    Roosevelt  v.  Kelhgg,^  J.  R.  208. 

[  *22  ]    *V.  Payinent  of  debts  and  eharge$of 

proceei&ngs.^ 

74.  The  costs  of  suit  mentioned  in  the  3Ist 
8f  ction  of  tbe  act^  giving  relief  in  cafet  of  ixt* 
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solvency,  (Sess.  24.  c.  131.)  do  not  mean  eofts 
arising  on  suits  before  instituted  by  tlie  inssol- 
vent ;  such  costs  are  not  entitled  to  a  prefer- 
ence over  other  debts.  Dey  v.  Lovitt,  7  J.  R. 
374. 

75.  The  provision  in  the  insolvent  act,  that 
the  charges  of  proceedin(p  under  the  net  are 
first  to  be  paid  by  tbe  assignees,  extendsp  ooljr 
to  those  services  made  necessary  by  the  act, 
and  which  accrue  to  third  persona,  who  are 
bound  to  perform  the  services,  aa  the  aiate 
printer  or  eonmiiasiooer.  Davton  r.  MuAdi, 
10  J.  R.  469. 

76.  A  person  who  advances  money  for  the 
insolvent,  at  his  request,  to  pay  tbe  feea  of  the 
printer  and  commissioner,  is  not  entitled  to 
tliis  peculiar  preference ;  but  must  come  in  for 
the  money  lent  as  a  general  creditor.    IhitL 

77.  The  22d  section  of  the  act,  (Sees.  36.  c 
98.)  directing  all  the  costs  of  suit  to  be  first 
paid  by  the  assignees,  applies  only  to  costs  of 
suits  brought  by  or  against  the  assignees;  not 
to  suits  brought  by  creditors  befoare  the  assign- 
ment   HoHonv.Hieks^UJ.ILMl. 


INSPECTION. 

Inspection  qf  beef  and  fiaor. 

1.  Under  the  act  (Sess.  24.  c  138. 2  N.  R.  L 
ti27.)  for  rqkKking  and  inspeUing  beef,  an  ofer 
to  brand  a  cask,  and  a  refusal  by  tbe  ia- 
spector-generol  to  have  it  branded,  are  not 
equivalent  to  a  branding,  he  having  no  author- 
ity to  order  or  refuse  the  branding  of  a  cast 
Galium  V.  Patten,  2  C.  R.  312. 

2.  The  act  for  the  inspection  of  four  m 
nual,  (Sess.  24.  c.  130.  2  N.  R,  L.  320.)  ex- 
tends only  to  flour  and  meal  intended  for  ex- 
portation ;  and  it  is  only  in  case  of  their  beioj 
mtended  for  exportation  that  the  jienahiei  ot 
the  act  attach.    Ferris  v.  Coles,  2C.K^- 

3.  If  flour  once  inspected,  afbr  havipg  ]ie^ 
put  on  board  a  vessel,  should  receive  an  iuJQ- 
ry,  and  in  consequence,  be  relanded,  it  mar 
be  reshipped  on  board  the  same  vessel,  aod 
for  the  same  voyage,  without  another  in^- 
tioiL  Griswdd  Y.JStew-York  Insurance  CW 
pany,  1  J.  R.  205. 

4.  The  act  for  the  inspection  of  flour,  (^ 
36.  c.  27.)  does  not  appiv  to  flour  pupcbased 
out  of  the  state,  f  where  it  had  been  inspected 
and  branded,)  to  oe  consumed  in  anotberittit^ 
and  brought  to  MtD-  York,  and  here  shipp^ 
with  a  view  to  be  forwarded  to  its  place  of  dea- 
tinatiom    Hmux>ck  v.  Sturges^  13  J.  R.  331. 


•INSURANCE.        [•33] 

I.  SuX^ed  matter;  (a)  Hliat  trade  »goo^^ 
legal,  so  as  to  be  the  sukjedt  ^  tnatmnee  ; 
m  Profits,  freight,  and  cowumssiou. 
II.  InswabU  wterest;  (a)  fThat  is  an  iwtf** 
interests  (b)  Wager poliejf. 


33 


INSURANCE. 


34 


HI. 


IV. 


V. 


VI. 


VIL 

Via 


IX. 


X. 


XL 


XII. 

XIII. 

XIV. 

XV. 

XVI. 

XVII. 

XVIIL 


<S%^;  (a)  Seawortkiness^  and  compe" 
iency  of  ship  to  perform  tht  v&ifagt ; 

(b)  Changing  Vit  skip. 

Risks  or  j^rw  iruvred  against;  (a) 
Jfhat  risks  are  toithin  the,policy ;  (b) 
fVhai  risks  are  excluded  bv  the  fnetno- 
randum  ;  (c)  Duration  of  risks, 

Poliey  ;  (a)  Party  effecting  ike  policy, 
and  description  of  the  person  of  the 
insured ;  (b)  General  eonstruetion  of 
the  poliafy  and  u^n  valued  or  open ; 

(c)  Description  of  the  subject ;  (d) 
D^enpHon  of  the  voyage ;  (e)  Pa- 
rol tifuienee  to  eimlain  a  policy, 

Wcmranfy ;  (a)  frarranty  express  or 
implied^  and  nature  ana  effect  of  it; 
(b)  Compliance  with  warranty; 
frarranty  of  neutrality ;  (c)  War- 
ranty against  illicit  and  controhand 
trade;  fd]  OQwr warranJtits, 

Btprestntation, 

Concealment;  (a)  What  is  a  material 
concealment^  and  the  effect  if  it;  (b) 
What  need  not  be  disclosed. 

Deviation ;  (a)  What  is  a  deviation, 
and  whin  actual  or  intended;  (b) 
What  wSljusliJu  a  deviation. 

Loss ;  (a)  By  perils  of  the  sea;  (b)  ^ 
capture;  fc)  By  arrest  and  deten- 
tion ;  (d)  By  htmratry ;  (e)  By  aver- 
age contribvHons ;  (f)  By  death  qf 
animals. 

Mandonmmt ;  (a)  Upon  ceqfture  or  ar- 
rest; {b)  Where  there  is  a  loss  of  the 
voyage ;  (c)  Where  (here  is  a  loss  or 
detenoration  ^f  the  suhjeet;  (d)  Oth- 
er causes  qf  abandonment ;  (e)  How 
far  an  abandonment  is  necessary;  (f) 
When,  and  haw  an  abandonment  is 
to  he  mad* ;  (g)  What  unU  be  a  wai- 
ver of  a  previous  abandonment ;  (h) 
Effect  <f  an  abandonment ;  (i)  Or- 
dering and  disposal  qf  the  effects 
abrmdoned. 

Preliminary  proofs. 

Mjustment  of  losses. 

Return  qf  premium. 

Prior  insurance. 

Re-assurance, 

Action  on  the  policy, 

insurance  against  fire. 


L  Suhjeet  matter;   (a)   What  trade  or  ^oods 
art  legale  so  as  to  be  the  sutjed  qftnsur- 
;  (b)  Profits^  freight  and  cmnmunofv. 


(a)  What  trade  or  goods  are  l^^  so  as  to  be  the 
suhjeet  qf  insurance, 

1.  All  goods,  the  traffic  in  which 
[  •34  ]  is  not  prohibited  by  the  law  of  ♦this 
country,  are  lawful  goods,  within  the 
meaning  of  the  policy.  Seton  r.  Low^  1  J.  C. 
1.  5.  P,  Gardiner  v.  Smith,  id.  141.  5.  P, 
Skidmore  v.  Desdoity,  2  J.  C.  77. 

2.  Although  they  may  be  contraband  of 
war.  Seton  v.  Low,  1  J.  C.  1.  S,  P.  Skid- 
more  ▼.  Desdoity,  2  J.  C.  77.  5.  P.  Juhd  v. 
RhineUmder.^h C.  120.  &  C.  in  error,  2  J. 
C.407. 


3.  Or  the  traffic  in  them  prohibited  by  treaty 
with  a  foreign  nation.    Seton  v.  Low,  1  J.  C.  1. 

4.  Or  owned  by  the  subject  of  a  belligerent 
nation.    Skidmore  v.  DesdoUy,  2  J.  C.  77. 

5.  Where,  during  the  existence  tf  an  act  of 
congress,  prohibiting  intercourse  viih  France 
and  her  dependencies,  a  vessel  was  comueiled 
to  put  into  a  Frevich  port,  in  distress,  and  part 
of  ner  cargo  was  taken  out  by  the  govern- 
ment, and  the  residue  only  permited  to  be 
bartered  for  the  produce  of  the  place,  of 
which  the  cargo  insured  consisted ;  hdd,  that 
this  was  not  an  illegal  trade.  Jenks  v.  HaUet^ 
1C.R.60.    5.  C.  m  error,  1  C.  C.  E,  43. 

See  post,  VI. 

(b)  Prqfits,freight,  and  commissions, 

S,  Profits  are  insurable,  eo  nomine.  Abbott  v» 
Sehor,  3  J.  C.39.  5.  P.  Tim  v.  Smith,  3  C. 
R.245. 

7.  Every  policy  on  profits  is,  necessarilv,  a 
valued  policy.    Mumford  v.  Hallett,  IJ.  R.  433. 

8.  A  loss  on  a  policy  on  profits  will  be  a  to- 
tal or  partial  loss,  according  as  the  loss  on  the 
subject  matter  of  the  profits  is  total  or  partiaL 
Mbott  V.  Sebor,  3  J.  C.  39. 

9.  It  seems,  that  the  rule  by  which  to  ascer- 
tain whether  there  is  a  total  or  partial  loss 
of  the  profits  is,  to  determine  whether  more  or 
less  than  one  half  in  value  of  thu  suhjeet  ha» 
been  lost.    Ibidp 

10.  Goods  are  insured  in  one  policy,  and 
the  profits  in  a  separate  policy,  and  the  insur- 
ed recovers  for  an  average  loss  on  the  goods ; 
he  can  only  recover  an  average  loss,  in  the 
like  proportion,  on  the  profits.  Loomis  t* 
iSftot^,  2  J.  C.  36. 

11.  If  the  charterer  of  a  vessel  insure  the 
freight,  without  any  further  designation,  he 
can  recover  nothing  in  case  of  loss,  as  he  has 
no  insurable  interest ;  for  the  policv  being  on 
freight  generally,  cannot  be  considered  to  he 
on  freidit  earned.  Ouriot  v.  Barker,  2  J.  R, 
346. 

12.  No  other  interest  is  covered  by  an  insur- 
ance on  fVeight,  than  freight,  strictly  so  called, 
that  is,  an  interest  accruing  to  the  insured  fbr 
the  use  of  a  vessel  of  which  he  is  owner,  un- 
less the  insured  has  disclosed  the  peculiar  na- 
ture of  his  interest.  RSey  v.  Ddafidd,  7  J.  R. 
522. 

13.  If  where  A.  sells  a  vessel  to  B.,  it  is 
agreed,  that  A.,  the  vendor,  should  have  the 
Iienefit  of  the  freight  to  arise  fit>m  a  voyage 
for  which  A.  had  previously  chartered  the 
vessel ;  the  interest  of  A.  is  not  freight,  and 
cannot  be  insured,  eo  niominey  as  fipeight :  un- 
less accompanied  with  a  disclosure  of  the 
particular  nature  of  bis  interest.    Ibid. 

*14.  A  supercargo  was  to  receive 
as  his  compensation,  a  gross  sum  out  [  *35  ] 
ofthe  proceedsof  the  return  cargo, ora 
part  ofthe  cargo  to  that  amount,  on  arrival  at 
the  place  where  the  voyage  was  to  terminate ;  oo 
the  vessePs  return  voyage,  she  was  comfielJed 
to  put  into  a  port  of  necessity,  where  the  voyage 
was  broken  up,  and  the  vessel  and  eargo  solcL 
The  supercargo  cannot  demaiul  his  comiietta»* 
tion  of  his  employers ;  but  as  it  is  an  insurabte 
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interefit,  and  if  an  iDSurance  has  been  eflfected, 
there  being  a  total  loss,  he  may  recover  the 
whole  from  the  underwriter.  RobvMon  v.  JSTew- 
York  Insurance  Company,  2  C.  R.  357.  S.  C  in 
error,  1  J.  R.  6ia 

Wo^r  policy  on  profits  or  freight  See  post 
IL  24.  25. 

Inception  and  duration  of  risk  on  a  policy  on 
freight    See  post,  IV. 

Abandonment  of  profits.    See  post,  XI. 

of  rreight  S€efurtker,post,XL 

II.  Insurable  interest ;  (a|  What  is  an  inswvble 
interest ;  (b)  Wager  policy. 

(a)  What  is  an  insurable  interest. 

15.  The  insured  is  not  required  to  state  the 
particular  intereet,  >vhether  distinct  or  undi- 
vided, which  he  has  in  the  subject  f  it  is  suffi- 
cient if  he  has  an  insurable  mterest  to  the 
amount  in  question.  Lawrence  v.  Van  Home, 
1  C.  R-  276. 

16.  The  owner  of  a  vessel  hypothecated,  has 
an  insurable  interest  in  her,  and  may  insure 
generally,  without  describing  his  interest  Wil^ 
lianu  V.  Smith,  2  C.  R.  la  S.  P.  Kenny  v. 
Clarkson,  1  J.  R.  385. 

17.  But  the  owner  of  a  vessel  under  a  hot* 
tomry,  for  more  than  her  value,  has  not  an  in- 
surable interest  Smith  v.  Williams,  2  C.  C.  £. 
110. 

18.  If  a  person  purchases  a  vessel,  and  takes 
the  possession  and  control  of  her,  but  not  being 
able  to  pav  all  the  purchase  money,  it  is  agreed 
that  she  ^all  remain  in  the  name  of  the  origi- 
nal owners,  who,  when  the  whole  is  paid,  are 
to  give  a  bill  of  sale,  the  vendee  has  an  insurable 
interest,  which  is  covered  by  an  insurance  on 
the  vessel  generally.  Kenny  v.  Clarkson,  1  J. 
R.385. 

19.  A  bottomry  interest  is  not  covered  by  an 
insurance  on  the  vessel,  unless  expressly  men- 
tioned in  the  policy.  Robertson  y.  United  Insttr- 
once  Company,  2  J.  C.  250.  S.  P.  Kenny  v. 
Oarkson,  1  i.  R.  385. 

20.  A  vessel  was  insured  from  JVew-York  to 
8L  BariholomM>s,  and  at  and  from  thence 
back  to  JSTew-York,  with  liberty  to  touch  and 
trade  at  Martinique,  The  vessel  discharged 
her  outward  cargo  at  Martinique,  and  had  taken 
in  part  of  her  return  cargo,  when  a  loss  hap- 
pened ;  held,  that  if  the  cargo  she  had  taken 
HI  at  Martinique  was  intencfed  for  the  United 

States,  it  was  a  breach  of  the  non- 
[  *d5  ]    intercourse  law  of  *the  United  States, 

passed  the  1st  of  March,  1809,  and 
which  was  then  in  operalion,  by  which  the  ves- 
•el  would  be  forfeited,  and  the  property  be  im- 
mediately vested  in  the  United  t^ates,  so  that 
the  owners  could  have  no  insurable  interest 
Fontaine  v.  Phctnix  Insurance  Company,  11  J. 
R.29a 

21.  And  that  by  return  cargo  was  meant  a 
cargo  for  the  home  f>ort,  whicTi  fact,  however, 
ms  it  subjected  the  vessel  to  forfeiture,  must  be 
eonchisively  shown.    Ibid, 

22.  M.  purchased  tlie  whole  of  a  cam,  in 
which  L.  was  to  be  interested  one  thirc^  and 
tpJitch  was  charged  to  him  by  M,  and  the  ia- 
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voice  and  bill  of  ladins  made  out  in  tbeir  joint 
names.  Some  time  after,  L.  directed  his  cor- 
respondent to  place  the  proceeds  of  the  cargo 
to  the  credit  of  M. ;  add,  that  M.  had  not 
such  a  lien  on  one  third  belonging  to  L  as 
amounted  to  an  insurable  interest,  nor  could 
M.,  who  had  insured  the  whole,  and  hatfaTer- 
red  an  interest  in  the  whole  cargo,  recover  for 
more  than  two  thirda  Murray  v.  ColuMm 
insurance  Company,  11  J.  R.  802. 

(b)  Wager  peiicy. 

23.  A  wager  policy  is  valid  at  common  law. 
Juhel  v.  Church,  2  J.  C.  33a  Ahboti  v.  SAor, 
3  J.  C.  39.    Clendining  v.  Church,  3  C.  R.  141. 

24.  Insurance  on  profits :  *^no  other  proqf  of 
interest  to  he  rejuiredhut  the  poUev ;  y  the  goods 
did  not  arrive,  insured  to  recover  for  A  totalhsi ; 
warranted  fru  from  aoerage^  and  without  bcne^ 
of  salvage ;"  this  is  a  wager  of  policy.  Md 
v.  Churdi,  2  J.  C.  333. 

25.  Insurance  on  profits  or  fireight,  where  the 
insured  has  an  interest  in  the  suEject  whicli  ii 
to  produce  them,  is  not  a  wager  policy.  ^ 
hoUv.Sthor,SJ.C.3d. 

26.  The  words,  '^policy  to  be  proof  of  inter- 
est,^ or  the  want  of  an  averment  of  interest,  are 
not  evidence  of  a  wager  policy.  Clendimng 
V.  Church,  3  C.  R.  141. 

Loss  on  a  wager  policy.  Su  post,  TV.  5S^ 
56. 

IIL  Ship;  (a)  Seaworlhutess  and  eompden/yof 
the  sk^  to  perform  the  voyage ;  (b)  thangv^ 
the  shtp. 

(a)  Seaworihintss  and  competency  q/*  tht  ship  t» 
perform  the  voyage, 

27.  That  tlie  vessel  shall  be  seaworthy  b  an 
implied  warranty  in  every  contract  of  insiu^ 
ance.  SUva  v.  Low,  1  J.  Cf,  184.  S.  P.  Bane- 
wall  V.  Church,  1  C.  R.  217.  Takoi  v.  MmiMt 
Insurance  Company,  2  J.  R.  130.  TdUti  v. 
Commercial  Insurance  Company,  u/1 124. 

28.  A  vessel  must  not  only  be  seaworthr, 
but  must  be  duly  equipped  and  manned,  with 
a  competent  crew  engaged  fi>r  tiie  voyage  in- 
sured.   Silva  v.  Low,  1  J.  C.  184. 

29.  An  intention  formed  before  the  inception 
of  the  voyage,  to  stop  at  an  intermediate  port  to 
procure  seamen,  is  evidence  either 

that  *lhe  crew  was  not  competent,  or    [ ^S7] 
was  not  ensaged  for  the  voyage  in- 
sured.   Bfid, 

30.  One  seaman,  besiden  the  master,  is  not  a 
sufficient  crew  for  a  vessel  of  35  or  40  tons, on 
a  coasting  voyage.    Dow  v.  Smiih,  1  C.  K.  3^ 

31.  A  vessel,  seaworthy  at  the  time  of  her 
leaving  port,  mung  a-leak  the  day  after  her  de 
parture,  and  loundered,  without  any  stress  of 
weather,  or  apparent  cause ;  the  Court  held  it 
a  loss  by  the  perils  of  the  sea,  on  a  demurrer 
to  evidence.  Patrick  v,  HaUett,  1  J.  R.  24l. 
(And  see  &  C.  3  J.  C.  76.) 

32.  But  if  a  vessel  sails  with  a  fsir  wind,  and 
moderate  weatlier,  and  in  tlie  evening  of  the 
same  day  suddenly  springs  a-leak,  in  coIlS^ 
queuce  of  which  she  founders,  without  aDJ-fP" 
parent  cause  or  extraordinary  accident  to  wliich 
the  leak  can  be  ascribed,  it  will  be  presumed 
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that  she  was  not  seavrorthy.  Talcat  v.  Com- 
mercial bisttrance  Company^  2  J.  R.  124.  Tal- 
cot  V.  Marxne  Ituurcmee  Company ^  ii.  130. 

S'l.  It  sums^  that  a  vessel  may  be  competent 
to  perform  the  voyage,  although  she  has  not  all 
proper  papers  or  documents  on  board,  as  that 
]s  ouly  requisite  when  the  national  character  of 
the  vessel  is  warranted  or  represented  to  the 
assurer.    EUing  v.  ScoUy  2  J.  R.  157. 

34.  Where  a  vessel  insured  from  JS/ew^York 
to  Bordeaux^  after  being  out  about  30  days,  was 
without  fire- wood,  oil  or  candles,  so  that,  for 
want  of  the  necessary  light,  she  was  obliged  to 
slacken  sail  at  night,  and  was  retarded  in  her 
voyage ;  hddi,  that  she  was  not  seaworthy. 
Fontaine  v.  Phanix  Inwratice  Campcmy^  10  J. 
R.  58. 

35.  Wliere  one  vessel,  during  a  storm,  lent 
a  cable  and  small  anchor  to  another  vessel, 
and  was  aflerwards  driven  ashore,  and  lost,  the 
jury  having  found  for  the  insured,  the  Supreme 
Court  would  not  disturb  the  verdict  on  the 
ground  of  unseaworthiness.  Patrick  v.  Com- 
mercial  Insurance  Company ^  11  J.  R.  9. 

'3Ku  Where  no  visible  cause  can  be  assigned 
for  the  loss  of  a  vessel,  it  will  be  intended  to  have 
arisen  from  unseaworthiness.  Patrick  v.  Hal- 
Idt,  3  J.  C.  76. 

37.  The  want  of  seaworthiness  is  not  re- 
stricted, in  its  effects,  to  an  insurance  on  the 
vessel,  but  extends  to  the  other  subjects  of  in- 
surance. Warren  v.  United  Insurance  Compa- 
ny, 2  J.  C.  231. 

3d.  A  survey  of  the  vessel  previous  to  her 
sailing,  by  which  she  is  pronounced  competent 
to  pcHbrm  the  voyage,  makes  no  difference  in 
the  rule.    Ibid, 

39.  Admiralty  surveys  as  to  seaworthiness, 
are  ex  parte  evidence,  and  inadmissible.  Ah- 
boU  V.  Sebor,  3  J.  C.  39.  S.  P.  Saltus  v.  Com- 
mercial Inswrance  Company y  10  J.  R.  487. 

40.  Such  survey  is  not  evidence  on  the  part 
of  the  plaintiff,  unless  called  for  by  the  de- 
fendant Saltus  V.  Commercial  Insurance  Com- 
pany, 10  J.  R.  487. 

41.  The  policy  contained  the  following 
clause;  If  the  vessdj  upon  a  regular  survey j 
should  be  declared  unseaworthyf  by  reason  of  her 
being  unsound  or  rotten^  or  incapable  of  prose- 
cuiing  her  voyage  on  euxount  of  her  being  un- 
sound or  rotten^  the  insurers  shall  not  be  bound 
to  pay  their  subscription ;  if  the  survey  and  con- 
demnation do  not  proceed  *on  the 

[  *38  ]  single  ground  that  the  vessel  was  un- 
sound or  rotten,  but  on  that  fact  con- 
nected with  other  defects  and  circumstances, 
they  are  not  conclusive.  Haf  v.  Marine  In- 
surance Company,  8  J.  R.  163. 

42.  And  where  the  policy  contains  such  a 
clause,  it  is  sufficient,  in  such  case,  if  the  sur- 
vey state  particular  facts,  from  which  the  con- 
clusion of  her  being  unseaworthy  is  drawn, 
and,  for  that  cause  alone,  she  is  declared  un- 
seaworthy. It  is  not  necessary  that  the  survey 
should  follow  the  exact  words  of  the  policy. 
Bnmdegee  v.  The  M'alwnal  Insurance  Compor 
«y,  20  J.  R.  328.    See  XVII. 

4S.  The  declaration  on  such  a  policy  stated, 
that  "  by  storms,  winds,  tempestuous  weather, 
and  by  the  perils  and  dangers  of  the  seas,  the 
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vessel  became  leaky,  and  was  greatly  broken 
and  damaged,  and  upon  her  arrival  at  &,  upon 
a  survey  duly  had  upon  her,  she  was  found  in^ 
jured  in  her  timbers  and  planks,  and  inasmuch 
as  she  could  not  receive  her  necessary  repain 
there,  nor  safely  proceed  to  sea  to  procure  re- 
pairs elsewhere,  ^e  was  condemned  and  sold, 
&C.,  whereby  she  became  wholly  lost,"  &c. 
The  defendant  in  bar  pleaded,  admitting  the 
arrival  of  the  vessel  at  S^  and  that  a  survey 
was  made,  &c.,  but  setting  it  forth  more  fully, 
by  which  it  was  found  that  a  greater  part  of 
her  timbers  and  planks,  from  the  stern  posts  to 
the  stern  of  the  ship,  on  both  sides,  were  eniirely 
rotteuy  &c. ;  hdd,  that  as  the  plea  admitted  the 
cause  of  action,  and  set  up  new  matter  in  its 
avoidance,  which  the  plaintiff  was  not  bound 
to  prove,  and  which  involved  a  question  of  law, 
on  which  the  defendant  was  entitled  to  the 
judgment  of  the  Court,  the  plea  was  good  on 
demurrer.    Ibid. 

44.  Whether  a  vessel  was  seaworthy  or  not, 
is  a  question  of  fact  for  the  jury.  Pahick  v. 
HaUeU,  1  J.  R,  241. 

45.  In  actions  on  two  policies  of  insurance 
on  the  same  vessel,  where  there  had  been  two 
trials  in  each  cause,  and  two  verdicts  for  the 
plaintiff,  on  the  subjelct  of  seaworthiness,  the 
Court  refused  to  grant  a  third  trial.  TaletA  v. 
Commercial  Insurance  Company,  2  J.  R.  467. 

(b)  Changing  ikt  ship. 

46.  It  is  the  duty  of  the  master,  when  the 
ship  becomes  disabled  during  the  voyage,  to 
procure  another  vessel  if  it  is  in  his  power ; 
and  the  insurer  is  not  answerable  for  the  con- 
sequence of  his  voluntary  neglect  to  do  so,  un- 
less such  neglect  is  caused  by  an  act  of  barra- 
try. And  it  is  a  general  rule,  that  the  plaintiff^ 
in  an  action  on  the  policy,  in  order  to  entitle 
himself  to  recover  on  the  ground  of  the  loss  of 
the  voyage,  must  show  that  another  vessel 
could  not  be  obtained.  Schieffelin  v.  JVew-York 
Insuraiu:e  Compamf,  9  J.  R.  21. 

47.  The  master  is  not  bound  to  seek  another 
vessel  to  carry  on  the  cargo,  out  of  the  port  of 
distress,  or  out  of  a  port  immediately  contigu- 
ous thereto.  Saltus  v.  Ocean  Insurance  Com^ 
pany,  12  J.  R.  107. 

48.  U  seems,  that  if  the  cargo  is  of  such  a  na- 
ture that  it  is  impracticable  to  reship  and  trans- 
port it  to  its  place  of  destination,  without  an 
expense  equal  to  its  value,  or  nearly  so,  or  with- 
out manifest  detriment  to  the  owners,  it  may 
be  sold  at  the  port  of  distress,  and  need  not  be 
sent  on  in  another  vessel.    Ibid. 

49.  And  if  part  only  of  the  goods  is  sent  to 
the  port  of  destination  *in  another 

vessel,  the  insurer  on  freight  is  not  [  *39] 
entitled  to  a  deduction  from  the  loss 
or  allowance  for  the  freight  earned  on  that 
part,  unless  he  shows  that  the  goods  were  ac- 
tually delivered  to  the  insured  at  the  port  of 
destination,  or  that  the  insured  bad  notice  of 
their  arrival  and  situation.    /6td. 

IV.  Risks  or  perils  insured  againsl ;  (tt)  What 
risks  are  tnthin  the  policy ;  (h)  What  risks 
are  excluded  by  the  mitmorandum ;  (c)  Dwro' 
tionofrisk. 
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(a)  Jfhat  riiks  are  within  Ae  pdicy, 

50.  InBumnce  against  all  risks  protects  the 
insured  against  every  loss  happening  during 
the  voyage,  except  such  as  may  arise  from  his 
fraudulent  acts.     Goix  v.  J3toje,l  J.  C.  837. 

51.  Where  a  vessel  is  insured,  excepting 
Drench  risktj  a  capture  by  a  F^mch  privateer  is 
within  the  exception,  and  discharges  a  policy, 
so  that  the  insurer  will  not  be  liable  for  any  loss 
which  may  subsequently  happen.  Boget  v. 
Thurston,  2  J.  C.  m 

53.  Where  there  is  no  warranty  or  represen- 
tation of  neutrality,  the  insurer  takes  upon 
himself  war  risks.  BamewaU  v.  Church,  1  C. 
R.217. 

53b  Damage  to  the  subject  insured,  occasion- 
ed by  delay  arising  from  pestilence  in' port,  is 
a  loss  withm  the  policy.  ffUliama  v.  Smith,  2 
C.ILL 

54.  The  interdiction  of  commerce  with  the 
poit  of  destination,  is  a  peril  within  the  policy, 
and  the  vessel  is  not  bound  to  proceed  to  the 
nearest  port  to  deliver  her  cargo,  or  the  af> 
Iteigfater  to  receive  his  goods  there.  Sdimidt 
V.  United  huvranee  Company,  1  J.  R.  249. 

55.  On  a  wager  pohcy,  the  loss,  to  entitle 
the  plaintiff  to  recover,  should  be  absolutely 
and  totally  final  Clendimng  v.  Ch%tTch^  3  C. 
R.  141. 

56.  So,  that  a  capture,  if  there  has  been  a 
subsequent  recovery,  is  not  a  loss  within  such 
policy.    Bnd, 

Jhtd  supoHf  X.  XI. 

(b)  fFhat  risks  are  excluded  by  the  memorandum. 

57.  A  memorandum,  that  com,  $fc,  shall  be 
firee  from  average,  tnUess  general,  protects  the 
insurer  from  every  claim  Tor  a  total  loss,  when 
there  has  not  been  an  actual  physical  destruc- 
tion of  the  subject  insured.  Le  Itoy  and  others 
T.  Qota>emewr,  1  J.  C.  226.  5.  P.  Maggraih  v. 
Church,  1  C.  R.  196.  JSTeilson  v.  Columbian 
btsurance  Company,  3  C.  R.  108. 

58.  The  poficy  contained  a  memorandum, 
that  salt,  &e.  ^  and  all  articles  that  are  perish- 
able in  their  own  nature,  are  warranted  by  the 
assured  free  from  average,  unless  general ;  and 
sugar,  &C.,  skins,  hides,  and  tobacco,  are  war- 
ranted free  from  average  under  7  per  cent,  un- 
less general;^'  the  articles  mentioned  in  the 
second  clause  of  the  memorandum   are  not 

to  be  considered  within  the  general 
[  *40  ]    words  in  the  first  ^clause,  so  that  the 

insured  may  recover  a  partial  loss 
on  diem,  if  exceeding  7  per  cent.  BakeweU 
V.  United  huuranee  Company,  2  J.  C.  246. 

99.  Where  the  policy  enumerated  dried  Jlsh 
in  the  memorandum,  among  the  articles  fi^e 
from  avera^,  unless  general,  as  also,  *'all  other 
articles  perishable  in  their  own  nature,'^  pick- 
led fish  are  not  included,  and  the  plaintiff  may 
recover  (ot  an  average  loss  on  them.  Baker  v. 
Ludlow,  2  J.  C.  389. 

60.  Parol  evidence  is  admissible  to  show, 
tbat,  by  the  general  usage  among  merchants 
and  underwriters  in  Aet9-  York,  the  word  roots, 
fint  inserted  in  the  JVhw-York  policies  in  1787, 
k  confined  to  iuch  roots  aa  are  perishalile  in 
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dieir  own  nature ;  and  that  sarBaparilla  is  not  a 
root  perishable  in  its  nature,  or  included  under 
that  term  in  the  memomndum  in  the  policj. 
CoU  V.  Commercial  buwrance  Company^  7  J. 
R.d85. 

61.  Insurance  on  cargo ;  the  policy  contain- 
ed the  following  written  clause:  ''the  assuren 
by  this  policy  take  no  other  riiAt  than  genend 
average,  and  such  total  loss  as  may  arise  by  the 
absolute  destruction  of  the  property:"  the  ves- 
sel having  stranded,  part  of  tfaej^ds  were  af- 
terwards lost  or  stolen.  The  invoice  coat  of 
the  articles  insursd  was  1195  dollars,  and  the 
amount  of  articles  stolen  or  lost  was  332  dol- 
lars ;  hdd,  that  the  policy  was  upon  so  much 
of  the  cargo  as  an  iotegna  subject,  and  that  tbs 
insured  could  not  recover  for  each  article  to- 
tally lost,  there  being  neither  a  general  averags 
nor  a  total  destruction  of  the  subject  insured. 
Guetiain  v.  Columbian  hisuranee  Company,  7 
J.  R.  527. 

(c)  DuraHon  i^risksL 

62.  Where  goods  are  insured  aland Jhmt 
place,  the  risk  attaches  from  the  time  the  goods 
are  laden  on  board  the  vessel.  Patrick  v.  Lud- 
low, 3  J.  0. 10.  iS.  P.  Where  insuranre  wag 
on  freight.    Smith  v. Sleinbach,  2  C.C, KISS. 

63.  where  a  vessel  has  been  long  in  port, 
previous  to  an  insurance,  the  risk  does  oot 
commence  till  some  act  be  done  towards 
equipping  her  for  the  voyage.  MMU  v. 
Bourne^  C.  R.  75. 

64.  Or  from  the  day  on  which  she  is  stated 
in  the  policy  to  have  been  in  safety  in  the  port 
firom  which  she  was  to  sail*    BM. 

65.  And  when  stated  to  have  been  there  on 
a  certain  day,  it  must  mean  tbat  she  \V9B  there 
in  mfety,  and  that  no  preceding  accident  vas 
to  be  made  good  by  the  insurer.    Ibid, 

66.  Insurance  on  cargo  on  the  reuimvojase 
of  the  vessel,  beginning  from,  and  immediately 
following  the  loading  thereof  on  board,  &c.;  on 
the  vessel's  arrival  at  her  outward  portofdestina- 
lion,  she  was  not  permitted  to  remain  there,  but 
was  compelled  to  put  to  sea,  and  proceed  wdi 
her  original  cargo  to  another  port ;  hdd^  that 
the  risk  never  attached.  Graves  v.  Marine 
Insurance  Company,  ^CIL  33d.  SP.Si^' 
ards  V.  Marine  Jmsurance  Company,  3  J.  B. 
307. 

67.  Whether  a  vessel,  by  dropping  down  t 
river  on  the  route  of  the  voyage  insured,  has 
commenced  the  voyage  or  not,  will 
depend  on  the  *quo  ammo  or  bona  fide    [  '41 1 
intent  of  the  party.    Dennis  v.  Lud- 

fou>,  2  C.  R.  111. 

68.  Insurance  until  24  hours  after  the  goo^ 
are  landed,  means  24  hours  after  all  the  goods 
are  landed.     Gardiner  v.  Smith,  1  J.  C.  141. 

69.  Where  the  insurance  is  from  A.  to  B, 
with  liberty  to  touch  at  one  or  two  p*'*^!^ 
&c,  the  adventure  to  continue  until  the  goods 
are  safely  landed  at  one  or  two  ports,  on,  &c» 
breaking  bulk  at  B.  does  not  detennine  the 
risk.     Oqrert  V.  floflel,  2  J.  C.  29a 

70.  By  a  valued  policy  on  frdriit(rfflii«A'* 
one  port  to  another,  and  at  ana  from  tiience 
back  to  the  original  port,  for  which  a  premium 
is  paid  double  to  that  which  wolild  he  demspd- 
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ed  for  the  outward  yoyBge^  the  freight  to  the 
fiiil  amount  of  the  valuatiou  is  covered  on  each 
Toya^ ;  and  the  insured,  on  a  capture  on  the 
return  voyage,  is  entitled  to  recover  the  full 
amount  of  his  policy,  without  making  any 
deduction  for  the  freight  received  on  the  out- 
ward risk.     Dixvy  v.  HaUd,  3  C.  R.  16. 

71.  A  vessel  was  chartered  for  an  entire 
sum  for  a  voyage  from  A.  to  B.,  and  at  and 
from  thence  to  C.,  and  insurance  was  effected 
00  the  freight,  being  the  sum  at  which  the  ves- 
sel was  chartered  ;  on  the  arrival  of  the  vessel 
at  B.,  she  was  detained  by  an  embargo,  and 
the  insured  abandoned  in  consequence  ;  held, 
that  the  risk  had  attached  on  the  whole  freight 
at  the  time  of  abandonment  Livingston  v. 
CdunUnan  Insurance  Company,  3  J.  R.  49. 

72.  Insurance  on  freight  valued  at  the  sura 
insured,  carried  or  not  carried ;  a  part  only  of 
the  cargo  was  on  board,  when  the  vessel  was 
driven  on  shore  and  lost  in  a  gale  of  wind ; 
held,  that  the  insured  was  entitled  to  recover 
for  a  total  loss.  De  Longuemere  v.  Phanix 
Insurance,  Company,  10  J.  R.  127. 

73.  Where  the  whole  of  the  cargo  was 
ready  to  be  shipped,  and  a  part  actually  ship- 
ped on  board  when  the  storm  arose  by  which 
the  ship  was  lost,  the  insured  is  entitled  to  re- 
cover for  a  total  loss  on  the  freight,  according 
to  the  valuation  in  the  policy.  De  Longue- 
n%fre  v.  A/tuh  York  Fire  Insurance  Company,  10 
J,  R.  201. 

74.  Where  insurance  was  effected  on  the 
cargo  of  a  vessel  which  had  sailed  from  ^ew- 
Yorkf  from  Cagliari  to  St,  PeUrshwrgh,  &c., 
upon  all  kinds  of  goods  laden,  or  to  be  laden 
on  board,  &c.,  beginning  the  adventure  from, 
and  immediately  following,  the  lading  thereof  on 
txMird ;  hddy  that  the  policy  attached  only  on  such 
goods  as  the  vessel  took  on  board  at  Cagliari, 
and  not  on  such  part  of  her  cargo  as  she  had 
brought  there,  with  the  intention  of  proceed- 
ing with  it  to  her  ultimate  port  of  destination, 
although  it  was  taken  out  of  the  vessel  and  put 
on  deck,  and  afterwards  restowed  in  pertect 
order.  Murray  v.  Columbian  Insurance  Com- 
IHxn^,  ?1  J.  R.302. 

75.  Where  a  vessel  is,  by  the  municipal 
regulations  of  the  country,  obliged  to  stop 
without  the  harbor  to  which  she  is  bound,  in 
order  to  be  e?ULmined,  she  is  still  protected  by 
the  policy,  and  the  risk  continues  until  she  has 
been  moored  twenty-four  hours  within  the 
harbor.  Dickey  v.  UmUd  Insurance  Company, 
11  J.  R.  358. 

•Where  the  voyage  on  which  the 
[  *42  ]    vessel  sails,  and  that  described  in  the 
policyj  are  different,  so  that  the  risk 
never  attaches.    Seepo^,  V. 

Wlien  the  risk  attaches  where  there  is  a 
warranty  in  the  policy  to  sail  by  a  certain  day. 
Supasi,\L 

V.  PoKcy;  (a)  Party  ^ecHng  the  policy  and 
dtsaripHon  of  the  person  of  the  insured ;  (b) 
(knend  e&ndrueUtm  of  the  policu,  and  when 
valwedoropm;  (c)  Descriptumorthe  subject j 
(d)  Description  of  the  voyage ;  (e)  Pandtvi' 
.  dase^io  aepUm  a  policy^ 


(a)  Party  ^ecting  the  policy,  and  deteriplwn  of 

the  person  qfthe  inswred, 

76.  Where  the  policv  states  the  insurance  to 
be  for  account  ot*  A.  B.,  it  is  equivalent  to  a 
representation  that  A.  B.  is  owner.  KtmhU  v. 
Rhinelander,  3  J.  C.  130. 

77.  The  underwriter,  and  not  the  broker 
who  effects  the  insurance,  is  debtor  to  the  in- 
sured for  a  loss ;  and  the  latter  will  not  be  affect- 
ed bv  any  agreement  between  the  insurer  and 
the  broker  as  to  the  mode  of  payment,  with- 
out his  assent.  Bethune  v.  Milson^  2  C.  R. 
139. 

78.'  If  one  of  two  joint  owners  cause  insur- 
ance 4o  be  eflected  for  himself^  and  every  other 
person  to  whom  the  property  may  appertain 
in  part  or  in  whole,  it  is  an  insurance  on  their 
joint  account,  and  not  for  the  separate  benefit 
of  the  party  whose  name  appears  in  the  policy ; 
and  the  party  effecting  it  is,  in  case  of  loss,  en- 
tided  to  receive  and  recover  from  the  insurer  a 
moiety  only  of  the  sum  for  which  he  is  liable. 
Lawrence  v.  Sebor,  2  C.  R.  203. 

79.  If  the    insurer    knows  that    a  policy, 
though  in  the  name  of  a  broker,  is,  in  fact,  ef- 
fected on  account  of  another,  a  set-off  of  a  debt^ 
due  from  the  broker  cannot  be  made  in  a  suit* 
by  him  on  that  policy,  though  it  be  carried  on  in 
his  own  name.     Gordon  v.  Church,  2  C.  R  299. 

(b)  General  construction  of  the  policy,  and  when 

valued  or  open, 

80.  If  any  of  the  terms  used  in  the  policy 
have,  by  the  known  usage  of  trade,  or  by  use  ' 
and  practice  as  between  assurers  and  assured, 
acquired  an  appropriate  sense,  they  are  to  be 
construed  according  to  that  sense.  Coil  v. 
Commercial  Insurance  Company,  7  J.  R.  385. 

81.  The  policy  contained  the  following 
words :  "^  the  said  goods  and  merchandises  are 
valued  at  18  franca,  valued  at  four  dollars  and 
44  cents  :**  this  is  an  open  policy,  these  words 
merely  ascertaining  at  what  rate  the  value  of 
the  cargo  paid  for  in  francs  was  to  be  reduced 
into  our  money.  Ogden  v.  Columbian  Insur^ 
once  Company,  10  J.R.  273. 

82.  Wnere  insurance  is  made  on  a  vessel 
on  one  fourth,  valued  at  5,500  dollars^  the 
valuation  applies  to  the  interest  in- 
sured, and  not  to  *the  whole  ship.    [  ^48  ] 
Post  and  others  v.  Phanix  Insurance 
Company,  10  J.R. 79. 

83.  Where  the  policy  contains  a  clause,  that 
the  insurers  take  no  risk  in  port^  but  sea  risk, 
the  term  port  is  not  to  be  confined  to  the  port 
of  departure  or  discbarge,  but  is  used  in 
contradistinction  to  the  high  seas,  and  refers  to 
any  port  into  which  the  vessel  may  of  necessi- 
ty enter  during  the  voyage  insured.  Patrick  v. 
Commercial  Insurance  Company,  11  J.  R.  9. 

84.  Where  a  policy  of  insurance  was  eject- 
ed during  the  late  war  with  Great  Britain,  on 
goods  from  Norfolk  to  lAsbon,  and  the  policy 
contained  a  warranty  that  the  vessel  should 
have  a  genuine  British  license  on  board ;  and 
the  vessel  sailed  on  her  voyage,  having  such 
a  license  on  board  at  the  time  of  her  loss ; 
held,  that  as  the  taking  such  a  license  was  un- 
lawfuL  and  subjected  the  vessel  to  forfeiture, 
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the  polief  was  toiiL    Cdquhoun  r.  Tht  New- 
York  Firemoi  hmarance  Company^  15  J.  R.d52. 

85.  If,  after  the  commencement  of  the  voy- 
age insured,  a  war  breaks  out  between  the 
countiT  to  which  the  property  insured  belongs, 
end  a  foreign  country,  the  policy  is  not  there- 
ibre  vacated ;  and  the  insured  was  liable  for  a 
)oss  arising  out  of  the  state  of  war.  SaUiu 
V.  United  Insurance  Company,  15  J.  R.  523. 

(c)  Description  of  the  suJbject. 

86.  Profits,  freight,  and  bottomry  interest 
must  be  insured  eo  nomine.    See  ante,  I.  II. 

87.  Goods  laden  on  deck  are  not  covere||  by 
a  policy  on  goods  or  car^,  unless  expressly 
mentioned.  Lenox  v.  UnUed  Insurance  Com- 
pany, 3  J.  C.  178. 

(d)  Description  of  the  voyage, 

88.  Insurance  on  car^  to  St.  Andtro:  at 
the  time  of  effecting  the  m8urance,the  insured 
represented  that  the  voyage  was  to  St,  Andero, 
but  that  the  vessel  would  have  a  clearance  for 
Hamburgh :  tlie  cargo  was  shipped  for  Ham- 
burgh,  and  while  prosecuting  the  voyace  thith- 
er, tlie  master,  to  avoid  perils  of  the  sea, 
was  induced  to  put  into  St,  Andero,  and  on  his 
way  thither  was  captured ;  held,  that  the  ves- 
sel sailed  on  a  voyage  for  Handmrgh,  and  not 
fbr  St,  Andero,  and  that  the  policy  had  not  at- 
tached.   Forbes  v.  Church,  3  J.  C.  159. 

89.  Insurance  at  and  from  A.  to  B.,  but  a 
different  voyage  is  in  the  contemplation  of  the 
insured :  the  vessel  being  lost  before  leaving 
A.,  whether  the  insurer  was  liable  ?  Qtuere, 
Steinbach  v.  Columbian  Insurance  Company,  2 
C.  R.  129.  ^ 

90.  Where  the  insurance  is  to  some  port  in 
the  West  Indies,  and  a  ntarhtt,  the  vessel  may, 
bona  fide,  go  from  island  to  island  to  dispose  of 
her  cargo,  and  the  risk  is  not  determined  until 
the  whole  is  disposed  of.  Maxwell  v.  Robinr 
ton,  IJ.  R  333. 

91.  A  vessel  insured  to  A.  clears  out  for  B., 
and  afler  a  loss,  the  master  states  in  his  pro- 
test that  the  vessel  was  bound  to  B. ;  if  it  be 
proved  that  she  actually  proceeded  on    her 

voyage  to  A.,  the  insertion  'of  B.  in 
[  ^44  ]    the  papers,  when  explained,  will  not 

make  it  a  different  voyage.  Talcot 
v.  Marine  Insurance  Company,  2  J.  R.  130. 

92.  If  the  insurance  be  from  A.  to  B.  and  at 
and  from  B.  to  C,  the  vessel  may  proceed  im- 
mediately from  A.  to  C;  or  if  she  has  been 
obliged  to  put  into  a  port  of  necessity,  8l\e  may 
proceed  to  C.  without  first  stopping  at  B. :  for 
where  the  assurance  is  to  several  places,  if  the 
insured  intend  to  go  but  to  one  of  them,  that 
one  is  at  his  election,  but  if  to  more  than  one, 
the  order  described  in  the  |X)licy  must  be  ob- 
served. Kane  v.  Columbian  Insurance  Compo' 
ny,  2  J.  R.  264.  ^ 

93.  A  vessel  on  her  homeward  voyage  was 
insured  "  ftom  A,  to  B.,  with  liberty  to  touch  at 
C,  beginning  the  adventure  at  and  from  A.;"  the 
vessel  never  went  to  A.,  but  went  to  B.,  and  from 
thence  commenced  her  voyage  home;  the 
voyage  not  t>eing  the  same  as  that  described 
in  the  policy,  the  risk  never  attached.  Murrtw 
r  Cottunbian  Insurance  Company,  4  J.  R«  44a 
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94.  But  where  goods  were  insured  at  and 
fK>m  any  port  or  ports  in  the  West  Indies,  and 
at  and  from  thence  to  Aev-yorfc,  beginning  the 
adventure  on  the  said  goods  fivm  the  bading 
thereof  on  board  in  the  West  Indies,  and  the 
vessel  having  disposed  of  a  small  part  of  her 
outward  cargo  at  one  port  in  the  West  Indies, 
proceeded  to  another,  m  order  to  dispose  of  the 
residue,  and  on  her  way  thither  was  captured  ; 
held,  that  the  risk  attached  from  the  time  of  her 
leaving  the  first  port  in  the  West  Indies,  on  the 
cargo  which  she  then  had  on  board,  which  was 
the  same  that  she  carried  out ;  such  appearing 
to  have  been  the  intention  of  the  parties,  as 
the  broker  who  made  the  insurance  bad  men- 
tioned to  the  underwriters,  at  the  time  of  tlieir 
subscribing  the  policy,  that  the  property  which 
was  to  be  insured  was  the  same  that  was  car- 
ried out    Vredenbergh  v.  Grade,  4  J.  R.  444.  n. 

95.  The  term  port  is  to  be  taken  in  reference 
to  the  subject  matter  to  which  it  is  applied, 
and  although  it  generally  means  a  harbor  or 
shelter  to  vessels  from  storms,  yet  when  ap- 
plied to  jilaces  on  a  coast  where  there  are  no 
harbors,  it  may  mean  only  a  road  or  anchor- 
age place,  fbr  the  purpose  of  unloading  and 
loading  cargoes.  De  Longuemere  v.  A^w- 
ForA:  JSre  Insurance  Company,  10  J.  R.  120. 
De  Longuemere  v.  Firemen  htsurance,  10  J.  R- 
126. 

(e)  Parol  eoidence  to  explain  a  policy, 

96.  Parol  evidence  is  not  admis^ble  to  vaiy 
or  contradict  a  policy,  except  in  the  special  in- 
stance of  explanations  resulting  from  the  usage 
of  trade.  ATew-York  Insurance  Company  v. 
7%om(M,3  J.  C.  1. 

97.  Where  part  of  the  policy  is  printed  and 
part  written,  and  there  is  no  contradiction  be- 
tween the  two  parts,  and  no  ambiguity,  parol 
evidence  is  inaamissible  to  explain  the  inten- 
tion of  the  parties.  Mumford  v.  HaHett,  1  J. 
R.  433. 

98.  A  policy  of  insurance  contained  the  fol- 
lowing cleuse:  *'The  vessei  sails  under  a  sea- 
letter,  without  a  register :  property  warranted 
American,*^  Held,  that  parol  evidence  was  ad- 
missible to  explain  what  document  was  meant 
by  a  sea-letter,  ^eghl  v.  Harishome, 

2  J.  •R.  531.  in  error.    (Contra,  S,    [•45] 
C,  Sleght  V.  Rhinelander,  in  the  Su- 
preme Court,  1  J.  R.  192.) 

99.  Where  a  policy  is  clear,  certain,  and  un- 
ambiguous as  to  the  voyage  insured,  proposi- 
tions asking  the  rale  of  insurance  for  another 
voyage  cannot  be  resorted  to  as  representations 
to  show  that  the  vpyase  insurea  was  meant 
to  be  restricted  to  that  described  in  the  propo- 
sition ;  but  they  may  be  left  to  the  jury  as  exi- 
dence  of  fraud.  Vandervoort  v.  Smithy  2  C.  It 
155. 

Su  ante,  IV.  (b)  57—61,88  to  risks  excluded 
by  the  memorandum  in  the  policy ;  and  where 
parol  evidence  is  admissible,  as  to  the  meamog 
of  words  in  trade. 

VI.  Warranty ;  (a)  Warranty  exprtsswtMJid, 
and  nature  and  effect  of  it;  (b)  ^^""^^^^ 
untk  warranties  ;    Warranty  ^  pffM^i 


45 


INSURANCE. 


46 


(c)  ffamtniif  againH  tUieil  and  eanMband 
trade  ;  (d)  mker  warranHu, 

(ft)  fFarran^  exprtsB  or  implUd^  and  nature  and 

effect  of  iL 

100.  A  description  in  the  policy  of  the  ves- 
sel as  an  Amtrican  ship,  is  an  implied  warranty 
that  tfhe  is  Anurican  property.     Goix  v.  Low^ 

1  J.  C.  34L  5.  P.  Murray  v.  Ur&Ud  Insurance 
ConuMny,  2  J.  C  168.  S.  P.  Haakin  v.  Aew- 
Yori  Insurance  Company,  2  J.  C.  173.  n.  S. 
P.  Fandenkeuvel  v.  United  Insurance  Company^ 

2  J.  a  127.  &  C.  id.  451.  5.  P.  Barker  v. 
Phanix  Insurance  Company,  8  J.  R.  307. 

101.  A  representation  that  the  vessel  insured 
is  Amtrican,  is  equivalent  to  a  warranty,  al- 
though no  warranty  be  contained  in  the  policy. 
Fandenhsuoet  v.  Churchy  2  J.  C.  17a  n. 

(b)  Compliance  tnth  warr%nties ;  Warranty  of 

neutrality^ 

102.  Where  the  subject  of  a  belligerent  state 
emigrates  to  this  country,  flagrante  hello,  and 
becomes  naturalized,  such  naturalization  will 
support  a  warranty  of  neutral  property.  Du-- 
fput  V.  Rhinelander,  in  error,  2  J.  C.  476.  S, 
C  1  C.  C  E.  XXV.  Contra,  S,  C,  in  Supreme 
Court,  1  J.  C.  360.  and  Jackson  v.  JVew-York 
Insurance  Company,  2  J.  C  191. 

103.  The  character  of  the  property  is  to  be 
determined  by  the  domicil  of  the  owner.  Ar- 
nold V.  United  Insurance  Company,  1  J.  C.  363. 
Affirmed  in  the  Court  of  Errors,  in  1801.  5. 
P.  Jenks  V.  Hallet,  1  C.  R«  160. 

104.  Tlierefbre,  the  property  of  a  citizen,  or 
even  of  a  consul  of  a  neutral  state  resident  in 
a  belligerent  country,  is  not  neutral,  within  the 
warranty.  Arnold  v.  United  Insurance  Compa- 
wf,  1  J.  C.  363.  S.  P.  Ethers  v.  The  Untied 
msurance  Company,  16  J.  R.  128. 

105.  And  if  he  have  partners  residing  in  a 
neutral  country,  their  ioint  property  will  not  be 
neutral,  witliin  the  policy.    Ihtd. 

106.  Where  A.  and  B.  were  Stoedish  sub- 
jects, and  partners  in  trade  at  St.  Bartholomews : 
to  1811,  B.  came  to  the  United  States ;  and  in 

July,  1813,  still  continuing  here,  a 
[  *46  ]    poney  of  insurance  wasefiected  *on 

account  of  A.  and  B.,  on  goods  from 
^ew-Haven  to  St,  Bartholomews,  warranted 
Swedish  property;  held,  that  from  the  long 
previous  residence  of  B.  in  this  country,  it  was 
to  be  presumed  that  he  intended  to  reside  here 
permanently,  which  presumption  it  was  incum- 
bent on  tlie  insured  to  repel ;  and  not  having 
done  no,  B.  was  to  be  regarded  as  domiciled  in 
the  Utnted  States,  and  the  warranty  therefore 
was  not  complied  with.  Ethers  v.  United  In- 
mtranee  Company,  16  J.  R.  128. 

107.  The  subject  of  a  belligerent  state,  dom- 
iciliated here,  is  neutral,  within  the  warranty. 
Johnston y.Ludlow^flhC.^L  &C.1C.C.E. 


108.  If  the  cestui  que  trust  of  the  profits  of 
a  Tessel  be  die  subject  of  a  belligerent,  the 
warrant?  is  not  complied  with.  Murray  v. 
United  Insurance  Company,  2  J.  C.  168. 

109.  Sailing  merely  witii  an  intention  to  evade 
ft  blockade,  is  not  a  breach  of  the  warranty.  Vos 


V.  United  Inswranee  Company,  in  error,  2  J.  C. 
4G9.  S.  C.  1  C.  C.  E.  vii.  Contra,  S.  C.  in  Su- 
preme Court,  2  J.  C.  180.  And  see  LUdard  v. 
Graves,  3  C.  R.  226. 

110.  A  blockade  must  exist  de  facto,  to  ren- 
der it  unlawful  for  a  neutral  to  enter.  Williams 
V.  Smith,  2  C.  R.  1. 

111.  The  neutral  is  not  bound  to  see  whether 
a  blockade  is  finally  raised,  or  whether  the 
blockading  squadron  still  retains  an  animus  re- 
vertendL    Ibid, 

112.  If  the  neutral  entera  afler  receiving 
notice  of  a  blockade,  there  bein^  no  actual 
blockade,  it  is  not  a  breach  oi  neutrality. 
Ihid, 

113.  But  an  accidental  removal  of  a  block- 
ading fleet,  by  winds  or  storms,  does  not  sus- 
pend the  blockade ;  and  if  the  neutral,  with 
notice  of  the  cause  of  its  absence,  attempt  to 
enter,  it  is  a  breach  of  the  blockade.  Per  Kent^ 
Ch.  J.  Raddiff  v.  United  Insurance  Company^ 
7J.  R,38. 

114.  Notice,  either  actual  or  constructive,  of 
the  existence  of  a  blockade,  is  requisite,  before 
a  neutral  can  be  deemed  in  delicto,  by  having 
attempted  to  violate  it    Ihid 

115.  Where  the  sentence  of  condemnation 
is  directly  on  the  ground  of  a  breach  of  a  block- 
ade de  facto,  it  is  prima  facie  evidence  of  the 
fact  of^^Such  blockade ;  and  it  is  not  enough 
that  the  jury  have  doubts  as  to  the  existence  of 
the  blockade  at  the  time  of  the  capture,  to  au- 
thorize them  to  find  a  verdict  for  the  plaintifiH 
Raddiffy,  United  insurance  Company,^  J.R* 
277. 

116.  Even  if  a  neutral  could  not  lawfully 
carry  on  a  trade  between  the  mother  country 
of  a  belligerent  and  its  colonies,  which  was  not 
allowed  to  such  neutral  in  time  of  peace,  yet 
the  penalty  of  forfeiture  can  attach  only  during 
the  existence  of  such  unlawful  trade,  which 
cannot  effect  or  vitiate  a  subsequent  lawful 

Voyage.    KemJble  v.  Rhinelander,  3  J.  C.  130. 

117.  A  passport  granted  by  any  particular 
government  as  a  protection  against  its  cruisers^ 
does  not  i^ect  the  national  character  of  the 
vessel  bearing  it.  Jenks  v.  HaUet,  1  C.  R.  60l 
5.  C  affirmed  in  error,  1  C.  C.  E.  43. 

118.  A  warranty  of  neutrality  im- 
ports, not  merely  that  the  property  ♦is     [  ^47  1 
neutral,  but  that  it  shall  be  accom- 
panied during  the  voyage  with  all  the  accus- 
tomed documents  to  insure  it  respect,  as  such, 
within  the  law  of  nations.    Blagge  v.  JVet^ 
York  Insurance  Company,  1  C.  R.  549.    S.  P. 
Coolidfre  V.  A  ew-  York  Firemen  Insurance  Com 
pany,  14  J.  R.  308. 

1 19.  And  if  accomnenied  with  papera  whkh 
compromit  its  neutral  character,  as  if  there  be 
on  board  two  different  sets  of  papers,  one 
neutral  and  one  belli^rent,  it  will  ne  a  breach 
of  the  warranty.    Pnd, 

120.  If  the  homeward  cargo  be  stated  to 
have  been  purchased  with  the  proeeeds  of  the 
outward  cargo,  and  it  appeare  that  the  former 
cost  more  than  the  latter  sold  for,  the  assured 
must  show  that  the  excess  was  also  the  pro* 
duc4  of  neutral  funds.    Ihid, 

121.  A  transfer,  by  ihe  insured,  of  part  of 
the  subject  insured  ah^r  it  has  been  captured^ 
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to  tlie  mibject  of  a  beHigerent,  is  a  breach  of 
the  warmoty  of  neutrality.  GoM  v.  United 
Jnsuranct  Omnpany,  2  C.  R.  73. 

122.  If  a  merchant  in  this  country  agrees 
to  deliver  goods  to  a  merchant  residing  in 
/Vance,  at  a  stipulated  price,  on  the  perform- 
ance of  certain  conditions  by  the  latter,  the 
consignor  taking  upon  himself  all  risk  attend- 
ing the  transportation ;  the  property  remains  in 
tlie  consignor  until  delivery,  snd  the  wan-anty 
of  neutrality  is  complied  with.  Ludlow  v. 
Bowntf  1  J.  R.  1. 

123.  A  cargo  consisting  of  flour,  &^c.,  was 
insured  from  JSTew-York  to  Havana,  and  at  and 
from  thence  to  Laguira  and  Porto  Cahello,  or 
either  of  them,  tDorranied  American  property. 
The  cargo  was  purchased  in  JVew-  York^  of  thie 
plaintiif,  an  American  citizen,  by  L.,  a  Danish 
citizen  of  SL  Thonuis,  then  here,  under  a  con- 
tract made  here,  by  which  the  plaintifl*  engag- 
ed to  deliver  the  cargo  to  L.  at  Havana,  La- 
guira or  Porto  CabeUoj  at  Jive  per  cent,  advance 
on  the  invoice  or  costs,  and  the  freight  and 
iiremtum  of  insurance,  which  were  to  be  paid 
by  the  plain tifn  The  plaintiif  consigned  the 
cai^o  to  Svaniah  merchants  at  Havana,  desig- 
nated by  L.,  with  instructions  to  dispose  of  the 
cargo  for  the  plaintiff's  account,  &c.,  or  to  send 
it  to  another  market,  that  is,  to  a  windward 
port.  The  bill  of  lading  expressed  tliat  the 
cargo  was  shipped  for  the  account  and  risk  of 
the  plamtiff,  to  be  <le]ivered  at  Havana,  to  U. 
and  C.  or  their  assigns,  paying  no  freight,  it  be- 
ing theproperty  of  the  owner  of  the  vessel,  (the 
plaintin.)  On  the  arrival  of  the  vessel  at 
Havana,  the  consignees  interlined  the  bill  of  lad- 
ing with  the  words  **  or  market,**  and  directed 
the  master  to  proceed  with  the  cargo  to  Laguira, 
and  while  proceeding  for  that  place,  tlie  vessel 
was  captured  by  a  Venezuelan  privateer,  car- 
ried into  a  port  in  the  island  of  Margarita,  and 
the  cargo  was  there  libelled  and  condemned  as 
prize,  &c.;  held^  in  an  action  on  the  policy,- 
that  the  cargo  was,  and  remained  the  property 
of  the  plaintiff,  until  its  delivery-  at  one  of  the 

'phices  mentioned  ;  that  there  was  no  delivery 
or  acceptance  of  it  at  Havana;  and  that  the 
consignees,  in  directing  the  master  to  proceed 
to  Lp  acted  as  the  agents  of  the  plaintiff,  who 
GODttnued  owner  of  the  cargo  until  its  capture ; 
and  therefore  the  warranty  was  complied  witli. 
De  Wolfs.  The  JStew-York  Firtm/en  huurance 
Compaimf,  20  J.  R.  214. 

124.  Such  a  contract  of  sale,  as 
I  *48  ]    above  stated,  being  lesal,  by  the  *mu- 
nicipal  law  of  ^ew^iork,  as  well  as 
by  the  law  of  nations,  could  not  affect  the  neu- 
tral character  of  the  property.    Ibid, 

125.  Where  a  policy  contains  uo  warraotv 
of  neutrality,  or  or  the  character  of  the  vessel, 
the  assurers  take  upon  themselves  all  risks, 
belligerent  as  well  as  neutral  Bamewall  v. 
Church,  1 C.  R.  217.  EUinf  v.  Scatt,2  J.  R.  157. 

126.  And  the  assured  is  not  bound  to  show 
that  the  vessel  had  on  board  a  sea-letter,  or 
•cher  papers  determining  her  national  character. 
Mnd. 

127.  Proof  that  the  vessel  was  owned  by  an 
^meriean  citizen,  and  had  all  the  papera  for  an 

veasely  except  a  register,  having  sail- 
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ed  with  a  sea-letter  only,  is  sufficieat  evideaoe 
of  a  compliance  with  the  warranty  of  j^nuri- 
can  property.  Barker  ?.  PhoBwix  bmawse 
Comami,  8  J.  R.  907. 

12i3.  The  sentence  of  a  foreign  Court  of  Ad- 
miralty is  not  conclusive  evidence  as  to  ibe 
character  of  the  property,  and  of  a  breach  of 
the  warranty  of  neutralhy.  Vandmhtwd  r. 
United  Insurance  Company^  in  error,  rBveniiBg 
the  judgment  of  the  Supreme  Court,  2  J.  C. 
451.  S.  a  2  C.  C.  E.  217.  &  P.  Jt^mston  v. 
Ludlow,  2  J.  C.  481.  &  P.  Lmng  v.  Uniial 
Insurance  Company,  in  error,  id.4Si7,  S.  P. 
Goix  V.  Low,  in  error,  ui.  480.  5.  P.  KembU  v. 
Rhinelander,  3  J.  C  130.  Contra,  same  esKS 
in  Supreme  Court,  viz.  Goix  v.  Low,  1  J.  C. 
341.  Vandenheuvel  v.  United  Insuranee  Con- 
pany,  2  J.  C.  127.  Laing  v.  United  hsttmnee 
Company,  2  J.  C.  174.  S.  P.  Ludlow  v.  Dtde,  1 
J.  C.  16.  5.  C.  2  9.  C.  E.  348.  5.  P.  Iki- 
kin  V.  New- York  Insurance  Company,  and 
Vandtnhnivd  v.  Ckurehj  2  J.  C.  173.  n. 

129.  The  sentence  of  a  Court  of  Admintlty 
is  only  prima  facie  evidence  of  any  fact,  and 
will  have  no  effect,  if  sufficient  appears  in  tbe 
sentence  to  rebut  the  presumption  of  the  ex- 
istence of  such  fact  Johnston  v.  LudUns,  2 
J.  C.481.  5.  C.  1  C.  C.  £•  xjjix.  S.  P.  Laing 
V.  United  Insurance  Company,  2  J.  C.  487. 

130.  Seizure,  on  suspicion  of  a  breach  of 
neutrality,  is  not  conclusive  as  to  the  fact  of  a 
breach.    Smith  v.  Steinbach,  2  C.  C.  £.  158. 

131.  A  copy  of  the  register  of  a  vessel,  cer- 
tified to  be  a  true  copy  by  the  collector,  is  not, 
on  proof  of  the  hand- writing  of  tbe  collector, 
sumcient  evidence  to  show  the  interest  of  the 
insured,  or  a  compliance  with  the  warranty  of 
,^nurican  property  ;  but,  as  the  collector  bu 
only  authority  to  grant  a  copy  to  accompany 
the  vessel,  and  not  to  give  copies  generally,  a 
copy  offered  in  evidence  at  the  trial  of  a  cause, 
must  be  authenticated  in  the  usual  way,  that 
is,  by  the  oath  of  a  witness  who  has  compared 
it  with  the  original.  Coolidge  v.  Aet^l'o^ 
Firemen  Insurance  Compcmy^  14  J.  R.  308. 

(c)  Warranty  against    tZIacvf  and  eontrabasi 

trade, 

132.  To  constitute  a  breach  of  the  warranty 
**  against  seizure  or  detention,  on  account  o( 
illicit  or  prohibited  trade,**  &c.,  there  muit  be 
an  illicit  or  prohibited  trade,  in  fact, 
existing;  it  is  not  sufficient  *that  [*49] 
there  has  been  a  condemnation 
under  pretext  of  such  a  trade.  Jakndo*  ▼* 
Ludlow,  fi I.e.  48h    &C.  1  C.C.E.xxix. 

133.  If  the  insurer,  at  the  tiroo  of  tnbecr^ 
ins  a  policy  on  goods,  knows  that  other  good^ 
which  are  contraband  of  war,  have  been  ship- 
ped on  board  the  same  vessel,  he  will  not  he 
protected  b^  the  warranty  against  losioccanos- 
ed  by  tradmg  in  articles  contraband  of  war* 
Bowne  v.  Shd»,  1  C.  R.489« 

134.  In  a  policy  on  commissions^  tbe  W8^ 
ranty  against  contraband  goods  is  not  broken, 
though  the  msured  be  master  of  the  veflel^  and 
consignee  of  illicit  articles  shipped  on  bond 
without  the  knowledge  of  the  insufer.  Bt 
Peyster  v.  Gardner,  1  C.  R.  4^9. 

135.  When  it  is  undentood  by  tba  f^i^ 
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that  the  voyage  insured  is  illicit  by  the  laws  of 
the  country  to  which  the  vessel  is  destined,  the 
warranty  against  contraband  goods  is  to  be  ex- 
tended to  such  goods  only  as  are  contraband 
of  war,  and  not  such  as  are  contraband  by  the 
laws  of  that  country.  Vandavoort  v,  SmUk, 
2  C.  R.  155. 

136L  Under  a  warranty  against  seizure,  on 
account  of  illicit  trade,  the  underwriters  are 
liable  for  a  loss  by  illicit  trade  barratrous! y  car- 
ried ofl  by  the  master.  SuckUy  v.  Delqield,  2 
C.  R.22a. 

137.  Insurance  on  susar  from  Antigua  to 
JV%  warranted  free  from  loss  arising  in  conse- 
quence of  seizure  or  detention  for  any  illicit  or 
prohibited  trade.  Vesseb  were  allowed,  by 
a  special  permission,  to  take  su^  from  A^ 
on  certttn  conditions,  which,  in  this  case,  were 
complied  with  before  the  loading  commenced, 
during  which  an  order  was  issued,  revoking 
the  permission,  without  any  exceptions ;  the 
Tessel  was,  notwithstanding,  in  consequence  of 
an  opinion  of  the  president  of  A^  allowed  to 
elear  with  h^  sugar ;  on  the  voyage  home, 
she  was  captured  by  a  British  cruiser,  carried 
in,  and  the  sugar  condemned  for  a  breach  of 
the  laws  of  trade.  The  Court  hddy  that  the 
exportation  of  the  sugar  was  illicit,  and  so  a 
breach  of  the  warrant\%  J\icker  v.  Juhd^  1  J. 
R.20. 

138.  The  warranty  against  prohibited  trade 
protects  tho  insurer  from  loss  in  consequence 
of  the  vessel's  being  denied  an  entry  at  her 
port  of  destination.  Suvdam  v.  Marine  I'Mur^ 
anee  Company^  1  J.  R.  181. 

139.  A  warranty  against  **  any  loss  by  seizure 
or  detention,''  &c.,  extends  only  to  partiaMosses 
occasioned  by  a  seizure  or  temporary  deten- 
tion, not  followed  by  a  condemnation.  John^ 
sUm  V.  Ludloio,  2  J.  C.  481.  5.  C.  1  C.  C. 
£.  xxlx. 

Andseepogi,  X.  XI. 

(d)  OOur  tporranties. 

140.  If  a  vessel  bound  to  the  port  of  a  bel- 
ligerent, have  on  board  a  document  showing 
her  cargo  to  be  of  the  orifin  of  a  colony  of  that 
belligerent,  and  being  a  document  in  the  usual 
course  of  trade,  without  which  the  caiigo  would 
Dot  be  admitted  to  an  entry,  it  is  not  a  breach 
of  a  warranty  in  the  policy,  that  the  property 
insured  was  not  exported  by  the  importers. 
i>  Roy  v.  United  Insurance  Omtpany^  7  J.  R. 

d4a 

141.  By  the  following    warranty  in    the 

policy,  *'  the  insurers  take  ^o  risk 
[  *50  ]    of  a  blockaded  port,  but  if  turned 

away,  the  assured  to  be  at  liberty  to 
proceed  to  a  port  not  blockaded,"  the  insurer  is 
protected  from  evety  loss  happening  in  conse- 
quence of  a  blockade,  whether  such  blockade 
were  stricdy  legal  or  not.  Raddiffv,  United  In- 
juremce Company, 7 J. R. 38.    5.  C.9  J.R.S77. 

142.  A  vessel  was  uDBure.d  fix)m  NevhYork 
to  NantZy  warranted  "  free  from  seizure  or  de- 
tention in  port ;"  during  the  voyage  the  ^ip 
was  vimtea  by  two  Brihsh  cruisers,  who  en- 
dorsed her  register,  forbidding  her  to  enter  any 
port  of  France^  &c.    Having  met  with  a  gale 


of  wind,  and  being  near  BeUe-IsU^  she  went 
there  for  a  pilot,  and  was  chased  by  a  British 
cruiser  under  the  lee  of  the  island ;  and  having 
taken  in  a  pilot,  she  lay  to  about  an  hour, 
about  a  league  from  shore,  and  distant  about 
30  miles  from  JVan/z,  the  fog  being  so  thick 
that  the  ship  could  not  safely  proceed ;  and 
while  in  this  situation,  about  a  league  and  a 
half  from  the  principal  fort,  and  nearly  in 
reach  of  cannon  shot,  the  ship  wais  taken  pos- 
session of  by  a  FYench  armed  boat,  and  carried 
in  under  the  guns  of  the  fort,  and  there  claim- 
ed as  prize ;  and  was  aflerwards  condemned 
under  the  MUan  decree  of  the  17th  of  Decern 
her,  1808,  for  having  been  visited  by  a  British 
cruiser ;  heid^  that  this  was  not  a  seizure  or  de- 
tention in  a  port,  vtithin  the  meaning  of  th^ 
policy,  and  that  the  insurer  was  liable  for  a  to>- 
tal  loss ;  neither  was  the  stopping  at  Belle-IsU 
a  deviation.  Watton  v.*  Marine  Lisuranee 
Comoam,  7  J.  R.  57. 

143.  Insurance  at  and  from  A.  to  B. ;  war- 
ranted to  have  sailed  before  a  certain  day ;  (or 
if  the  vessel  be  in  port  at  the  time  of  making 
the  insurance,  warranted  to  sail  before  a  cer- 
tain day ; )  tlie  warranty  applies  to  the  voyage 
and  not  the  risk  in  port,  and  the  policy  attaches 
on  the  subject  in  port ;  so,  that  whether  the 
vessel  sail  before  the  day  stipulated  or  not,  a 
risk  has  been  run,  and  the  insurer  is  entitled  to 
his  premium ;  and  he  is  liable,  in  the  first 
place,  for  a  loss  in  port,  whether  the  vessel 
sail  before  the  day  stipulated  or  not ;  and  in 
the  next  place,  if  the  vessel  sail  before  the  day, 
for  a  loss  on  the  voyage.  Hendricks  v.  Com- 
mercial  Insttrance  Company,  8  J.  R.  1. 

144.  A  vessel  was  insured  against  capture 
only,  <*  warranted  free  from  seizure  in  any 
river,  port,  or  place,  under  the  jurisdiction  of 
Napoleon,  or  under  the  jurisdiction  of  any 
power  under  his  control,  or  in  alliance  with 
nim."  The  vessel  intending  to  put  into  Amster' 
dam,  and  having  arrived  within  the  jurisdiction 
of  HoUemdy  which  was  then  in  alliance  with  or 
under  the  control  of  JVapo/eon,  was  captured, 
and  carried  into  Amsteniam,  and  aflerwards 
condemned  by  the  Court  of  Prizes  at  Paria^ 
for  a  violation  of  the  Berlin  and  Milan  decrees } 
hdd,  that  the  term  stizwre,  in  the  warranty, 
was  not  to  be  restricted  to  a  seizure  for  a 
breach  of  any  municipal  regulation ;  but  was  to 
be  considered,  in  this  instance,  as  synonymous 
with  capture,  and  the  capture  or  seizure  hav- 
ing been  made  in  a  place  excepted  in  the  war- 
ranter, the  insurers  were  discharged.  Etadc  y. 
Marine  Insurance  Company,  11  J.  R.  287. 

145.  A  vessel  bound  to  Hanana,  with  ne- 
groes on  board,  was  msured,  and  the  policy  con- 
tained a  warranty,  free  from  loss,  if  not  permitted 
to  an  entry  in  consequence  of  having  uegroen 
on  board ;  according  to  a  regulation  of  the  place, 
the  vessel  was  obliged  to  stop  before  entering 
the  inner  harbor,  until  permission 

could  be  obtained  to  *land  the  slaves ;  [  *51  ] 
and  whilst  the  proper  means  were  tak- 
ing to  obtain  permission,  she  was  lost ;  hdd,  that 
the  meaning  of  the  warranty  was  to  guard 
against  the  consequence  of  not  being  permitted 
to  an  entry  at  the  custom-house,  and  which,  not 
having  been  refused,  the  event  provided  against 
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by  the  warmDty  had  not  occurred,  and  the  in- 
sured were  entitled  to  recover.  Dickey  v. 
United  Insurance  Company,  IIJ.  R.  358. 

146.  Goods  on  board  of  an  American  ship 
were  insured  fix)m  Norfolk  to  Cadiz:  "war- 
ranted free  from  British  and  American  capture 
and  detention  ;  but  the  usual  sea  risks  to  con- 
tinue both  daring  capture  and  afler  liberation." 
The  vessel  having  on  board  a  British  Ucense, 
was  stopped  at  the  mouth  of  the  Chesapeake, 
by  a  British  blockading  squadron,  and  ordered 
back  to  JV*.  under  pain  of  capture  and  condem- 
nation. The  vessel  accordingly  returned,  and 
afterwards  gave  up  the  voyage;  hetd,  that  it 
was  a  loss  by  detention  of  the  British,  within 
the  meaning  of  the  warranty.  Wilson  v. 
The  United  Insurance  Company,  14  J.  BL  237. 

VII,  Representation, 
• 

147.  A  representation  is  a  statement  of  such 
&ct8  or  circumstances  relative  to  the  proposed 
adventure,  and  not  inserted  in  the  policy,  as 
are  necessary  for  the  information  of  the  as- 
surer, to  enable  him  to  form  a  just  estimate  of 
the  risk.  Per  Thompson,  J.  Vanda^ioofrt  v. 
Smith,  2  C.  R.  155. 

148.  A  representation  to  the  insurer,  that  a 
vessel  had  been  out  about  nine  weeks,  when 
in  fact,  she  had  been  out  ten  weeks  and  four 
days,  is  not  a  material  misrepresentation,  pro- 
vided the  latter  period  be  within  the  usual 
time  of  the  voyage ;  and  what  is  within  the 
usual  time  for  a  vessel  to  perform  a  voyage  is 
a  question  of  fact  for  the  jury.  Mackay  v. 
Bhmdander,  1  J.  C.  408.  (And  su  WiUvms 
Y.  Ddq/teld,  2  C.  R.  329.) 

149.  A  representation  that  the  vessel  insured 
is  American,  is  equivalent  to  a  warranty.  Fan- 
denheuvel  v.  Church,  2  J.  C.  173.  n. 

150.  A  representation  that  the  vessel  has  a 
bill  of  sale  on  board  is  not  complied  vrith,  un- 
less it  be  produced,  or  be  capable  of  being  pro- 
duced when  occasion  requires ;  and  it  is  a  ma- 
terial document,  and  necessary  to  be  on  board. 
Murray  v.  Alsop,  3  J.  C.  47. 

151.  A  representation  that  a  man  has  been 
a  naturalized  citizen  since  a  particular  year, 
does  not  mean  that  he  was  so  in  that  year. 
Covlon  V.  Bourne,  1  C.  R.  288. 

152.  A  representation,  in  time  of  peace,  that 
the  vessel  will  sail  in  ballast,  is  substantially 
complied  with,  though  she  sail  with  a  trunk 
of  merchandise,  and  a  few  barrels  of  gun- 

r»wder  laden  on  board.      Suckley  v.  Delc^ld, 
C.  R.  222. 

153.  The  insured  made  the  following  repre- 
sentation :  "  I  have  information  of  her  sailing, 
and  she  has  been  out.  this  day,  26  days ;"  the 
information  is  applicable  as  well  to  the  sailing 
as  to  the  time  she  had  been  out ;  and  although 
it  appears  that  she  had  been  27  days  out,  the 
difference  is  immateriaL  Williams  v.  Delqfidd, 
2  C.  R.  329. 

*154.  A  representation  to  one  un- 
[  •Sil  ]  derwriter  is  not  evidence  of  a  repre- 
sentation to  a  subsequent  under- 
writer on  a  different  policy,  thoueh  on  the 
same  vessel,  and  against  the  same  iisks.  El- 
ting  V.  Scott,  2  J.  R.  157. 
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VIIL  Concealment ;  (a)  What  is  a  materici  con- 
ctalment,  and  the  effect  qf  it;  (b)  H'hat  need 
not  be  disdosed 

(a)  What  is  a  material  ameealmfent,  and  &e 

effect  of  it. 

155.  Every  fact  in  the  knowledge  of  the  as- 
sured, which  enhances  the  ordinary  risk,  and 
which  would,  if  disclosed,  enhance  the  pre- 
mium, ought  to  be  communicated  to  the  un- 
derwriters. Per  Kent,  J.  Scion  v.  Low^  1 
J.  C.  1. 

156.  Fraud  may  be  established  by  circum- 
stances.   Livingston  v.  DdcMB,  3  C.  R.  49. 

157.  A  jury  is  not  bouua  to  conclude  that 
the  insured  knew  of  a  loss  at  the  time  of  ei^ 
fecting  the  insurance,  because  two  of  the  Tea- 
sel's crew  had  arrived  in  the  harbor  the  night 
before,  and  intelligence  of  the  loss  bad  been 
received  in  the  place  where  he  resided  on  the 
day  when  the  policy  was  subscribed.    Ibid. 

158.  If  a  person  who  is  a  subject  of^  and 
residing  in,  a  belligerent  country,  bie  beneficial- 
ly interested,  as  cestui  ^e  trust,  in  property 
warranted  neutral,  his  uiterest  should  be  dis- 
closed to  the  insurer.  Murray  v.  United  b^ 
surance  Company,  2  J.  C.  168. 

159.  The  insured,  at  the  time  of  effecting 
the  insurance,  had  notice  that  there  was  a  vio- 
lent storm  at  the  port  of  departure  11  houn 
afler  the  vessel  lefl  it,  but  only  communicated 
to  the  insurer,  generally,  that  there  had  been 
blowing  weather  and  severe  storms  on  tho 
coast  since  the  vessel  sailed ;  this  was  such  a 
concealment  as  vitiated  the  policy.  Elw  v. 
HaUdt,  2  C.  R.  57. 

160.  If  an  insured  send  orders  by  several 
conveyances  to  insure,  and  afterwards  arrive 
in  the  neighborhood  of  the  place  to  which  his 
letters  were  directed,  knowmg  that  a  loss  had 
in  the  mean  time  happened,  and  on  boani  a 
vessel  in  which  he  knew  one  of  his  letters  to 
be,  he  is  bound  to  give  his  agent  information 
of  the  loss  by  the  same  mail  which  he  knew 
would  carry  the  letter  ordering  insurance ;  and 
an  insurance,  effected  under  such  circum- 
stances, vrill  be  void.  Watson  v.  Ddqfield,  2 
C.  R.  224.  S,  a  IJ.  R.  150.  &  C.  affirmed 
in  error,  2  J.  R.  52a 

161.  A  vessel  was  insured  from  A.  to  B. ; 
before  effecting  the  insurance,  another  vessel 
had  arrived  at  B.,  from  A^  which  nlace  she 
lefl  subsequently  to  the  sailing  of  the  vessel 
insured ;  it  is  not  thence  to  be  intended  that 
the  insured  knew  of  a  storm,  which  the  ves- 
sel that  arrived  had  encountered,  and  conceal- 
ed the  fact ;  and  his  communicating  to  the  in- 
surer that  he  had  information  of  her  sailing,  is 
a  sufficient  intimation  that  a  vessel  which  sail- 
ed with  or  afler  the  one  insured,  had  arrived. 
WmioTns  V.  Ddajidd,  2  C.  R.  329. 

162.  In  effecting  the  insurance,  the  broker 
stated  to  the  insurer  that  the  vessel  was  ex- 
pected to  sail  the  latter  end  of  Sep^ 

temher,  or  the  begiiming  •of  Ocfo&er.  [  •^S  ] 
On  the  morning  of  the  day  on  which 
the  insurance  was  effected,  a  vessel  arrived 
bringing  information  that  the  vessel  insured 
bad  sailed  about  the  3d  of  October,  which  news 
was  not  communicated  to  the  iosiuvrs*    Tbs 
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<7ottit  refiiied  to  grant  a  oew  trial,  on  the 
ground  of  its  being  a  concealment  of  a  mate- 
rial Act,  after  the  verdict  of  a  second  jury  in 
fiiTor  of  the  plaintiff.  Limngston  v.  IMafield, 
1  J.  R.  522. 

163.  A  vessel,  of  which  the  master  was  part 
owner,  was  cast  away  and  lost  about  90  miles 
from  the  port  of  destination,  where  the  other 
part  owners  resided,  who,  after  the  loss,  and 
beibre  notice  of  it,  bad  insurance  made :  there 
being  no  actual  fraud  in  the  case,  it  depended 
on  the  question  of  constructive  fraud,  on  the 
ground  that  the  captain  had  not  used  due  dili- 
gence in  communicating  intelligence  of  the 
foss ;  heU  that  the  master,  not  having  direct- 
ed Insurance,  or  being  apprized  of  any  inten- 
tioii  to  insure,  was  bound  to  exercise  ordinary 
diligence  only.    Andrews  v.  Marme  Auuraace 

(b)  JfluU  need  wd  ht  disclosed, 

164.  The  insured  is  not  bound  to  disclose 
to  the  insurer  any  circumstances  relating  to 
risks,  which  the  latter  does  not  assume,  and 
which  are  excluded  by  wammty,  either  ex- 
press or  implied.  Waidm  v.  JsTeuh  York  Fire- 
men  Insurance  CoiMHtny,  12  J.  R.  128.  S,  C 
in  error,  12  J.  R.  M3 ;  or  as  to  which  there  is 
«  warranty.  De  Wolf  v.  JVew-  York  Firemen 
Jtnsuranu  Company^  ^  J.  R.  214. 

165.  So  the  msured,  unsolicUed,  is  not  bound 
to  disclose  circumstances  relative  to  the  sea- 
worthiness of  the  ship,  or  facts  showing  Care- 
lessness or  want  of  economy  in  tlie  master, 

Erovided  tliey  do  not  tend  to  impeach  bis 
onesQr-    12  J.  R.  128.  5ia 

166.  The  insured  must  employ  a  captain  of 
competent  nautical  skill  and  general  good 
character;  but  (acts  or  information  as  to  'his 
carelessness,  extravagance  or  want  of  economy. 
Sire  not  material  to  the  risk  of  barratry,  and 
need  not  to  be  disclosed.    Ibid, 

167.  What  facts,  in  the  knowledge  of  the 
assured,  are  material  and  necessary  to  be  com- 
municated to  the  assurers,  at  the  time  of  effect- 
ing the  insurance,  is  matter  for  a  jury  exclu- 
aively  to  determine;  and  the  judge,  in  his 
charge  to  the  jury,  though  he  may  express  his 
opinion  as  to  the  materiality  of  tho  facta,  for 
their  assistance  or  by  way  of  advice,  in  cases 
of  doubt  or  difficulty,  ought  not  to  give  them 
a  positive  direction  or  o[»nion,  as  to  the  mate- 
riality of  the  ^ts  concealed,  so  as  to  prevent 
the  jury  from  exercising  their  own  judgment 
and  deciding  for  themselves,  ffalden  v.  JVew- 
York  Fire  Insuranu  CompasKy^  12  J.  R.  513. 
Per  KaU^  Ch.  i. 

168.  The  iiraured  is  not  bound  to  disclose  to 
the  insurer  that  the  goods  insured  are  contra- 
band of  war,  as  suoTi  goods  are  lawful  within 
the  meaning  of  the  policy.  Sdon  v.  /joi0,  1 
J.  C.  1.  &  P,  Skidmore  v.  DtsdoUy,  2  J.  C. 
77.  &  P.  Jukd  v.  Rhinelander,  id.  120.  &  C. 
affirmed  in  error,  WUnelander  v.  Juhd,  id,  487. 

169.  That  the  insured  is  the  subject  of  a 
belligerent  state,  and  had  emigrated  to  this 
country,  JlagranU  bello^  and  become  natural- 
ized, noed  not  to  be  disclosed.  Duf^uet  v. 
JUdneUmder^  in  error,  2  J.  C.  476.  &  C.  1  C. 
C.  E.  XXV, 
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*170.  It  is  not  necessary  to  dis-  [  *54  ] 
close  how  long  a  vessel  had  been  in 
the  port  from  which  she  is  insured,  unless  her 
having  been  there  previous  to  the  insurance 
had  enhanced  the  risk.  KenMe  v.  Bourne,  1 
C.  R.  75. 

171.  It  is  not  necessary  to  disclose  that  the 
vessel  is  a  prize  ship,' except  in  the  case  of  a 
warranty,  or  representation,  negativing  her  be- 
ing  a  ship  of  that  description.    Ibid, 

172.  Where  there  is  no  warranty  or  repro* 
sentation,  the  sailing  with  a  false  clearance  is 
immaterial,  and  need  not  be  disclosed.  Bame* 
ufaU  v.  Churdiy  10.  JL  217. 

173.  The  master  of  a  vessel  insured  le 
Martiniquej  without  specifying  the  port,  was 
instructed  by  his  owner  to  keep  well  to  the 
eastward,  and  to  endeavor  to  make  a  particular 
port  in  M.,  and  if  he  should  be  turned  away 
by  a  cruiser,  then  to  go  to  L.,  and  take  the 
first  opportunity  to  get  to  M.  These  instnio* 
tions  were  not  made  known  to  the  insurer; 
but  the  Court  held  the  concealment  immate- 
rial. Talcot  V.  Marine  Insurance  Company,  3 
J.R.130. 

174.  If  the  nolicy  contains  no  warranty, 
concealment  oi  the  residence  of  the  insured 
in  a  belligerent  country,  or  of  the  interest  of 
such  person  in  the  property,  is  unmateriaL 
EUing  V.  Scott,  2  J.  R.  157. 

175.  If  the  vessel  have  on  board  a  docu- 
ment, usual  and  customary  in  the  course  of 
the  trade  in  which  she  is  engaged,  although  it 
nuiy  expose  her  to  capture  and  condemnation, 
it  need  not  be  disclosed.  Le  Roy  v.  United 
Insurance  Company,  7  J.  R.  343. 

176.  It  is  always  a  question  how  far  the 
want  of  disclosure  of  a  paper,  intentionally 
false,  is  material  to  the  risk.     Ibid, 

177.  The  insurer  is  presumed  to  be  ao- 
auainted  with-  the  situation  and  topo^phy  of 
the  places  to  which  the  vessel  is  destined.  Ih 
Longuemere  v.  JVew-  York  Fire  Insurance  Com* 
pany,  10  J.  R.  120. 

176.  So,  if  there  be  no  havens  or  barbora 
on  the  coast  to  which  the  vessel  is  insuredi 
that  fact  will  be  presumed  to  be  within  the 
knowledge  of  the  insurers,  and  need  not  be 
disclosed.     Ibid, 

179.  Where  an  assignment  of  the  policy 
does  not  vary  the  risk,  the  insurer  need  not 
have  notice.    Earl  v.  Shaw,  1  J.  C.  313. 

IX.  Deviation;  (a)  What  is  a  deviation,  and 
when  actual  or  intended;  (b)  fFhat  wiUjuS' 
tify  a  deviation. 

(a)  ffTud  is  a  deviationj  and  when  actual  or  tf»* 

tended, 

160.  If  the  voyage  \ye  commenced  with  the 
avowed  intent  on  the  {lart  of  the  insured  to  go 
out  of  the  direct  course,  and  stop  nt  another 
port  before  proceeding  to, the  port  of  destina- 
tion, the  voyage  is.  notwithstanding,  the  same 
as  the  one  insured,  the  termini  being  in  both 
cases  tlie  sacne;  and  should  a  loss  happen 
previously  to  the  vessePs  arriving  at  the  divid« 
ing  point,  there  bein^  only  an  intention  to 
deviate,  the  insurer  will  still  continue  lial  hi. 
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SUwt  V.  LoWy  1  J.  C.  184.    S.  P,  Henskaw  r. 
Marine  hiturance  Compamy^  ^  C.  R.  274. 

181.  Grooclfi  were  insured  ''at  and 
[  *S6  ]  from  J^tw-York  to  Gothtrdmrg,  •and 
at  and  from  thence  to  one  port  in 
the  Baltic  or  JVorth  Sea,  not  south  of  the 
ri^er  of  Jade/*  The  vessel  arrived  at  G.  and 
sailed  from  thence  for  St,  Peterahurghj  but 
meeting  with  accidents,  was  compell^  from 
necessity  to  put  into  CarUham  for  repairs,  and 
sailed  m>m  thence  on  the  10th  JS/ovemher  for 
8t,  Petershurgh,  but  the  next  day  was  compel- 
led by  stress  of  weather  to  put  back  to  C,  and 
was  there  detained  by  adverse  winds,  until  the 
season  was  too  late  to  navigate  the  Gtdf  of 
IManeL  The  supercargo  afterwards  deter- 
mined to  send  her  to  Stockholm,  and  while  pro- 
ceeding to  that  port,  and  before  she  came  to 
the  dividing  point  of  the  routes  to  Stockholm 
and  St,  P^ergburgh,  she  was  captured  by  a 
Drench  privateer  and  carried  into  Dantzic,  and 
was  afterwards  condemned  by  the  Court  of 
Prizes  at  Paris ;  held^  that  there  was  not  an  ac- 
tual deviation,  but  an  intention  only  to  deviate ; 
and  that  the  vessel  being  lost  before  she  ar- 
rived at  the  dividing  point,  the  insurers  were 
liable.  JSTew-  York  rSremen  Insurance  Company 
Y.  LatcrencCj  in  error,  14  J.  R.  46. 

182.  An  alteration  of  the  voyage  after  the 
risk  has  conmienced,  is  only  a  deviation.  Law- 
rence V.  Ocean  Insurance  Vompany,  11  J:  R. 
241. 

183.  Goods  were  insured  "from  JSttw-York 
to  Oottenburgh,  and  at  and  from  thence  to  one 
port  in  the  Saliie  or  ^orth  Sea,  not  south  of 
the  river  Evder ;  the  risk  to  continue  until  the 
goods  should  be  safely  landed  at  Cottenbw^h, 
and  one  other  part"  The  vessel  arrived  at 
Gottenburgh,  and  sailed  ftt)m  thence,  bound  for 
and  intending  to  proceed  to  St.  Petershurghj 
but  was  compelled,  by  necessity,  to  put  into 
Carlshamj  where  the  destination  of  the  vessel 
was  changed  to  Stockholm,  and  she  proceeded 
from  thence  to  Stockholm ;  and  whilst  in  the 
direct  route,  either  to  St.  Petershur^h  or  Stock- 
holm, and  before  she  came  to  the  dividing  point, 
was  captured ;  held,  that  the  assured  having 
elected  at  (rottenburgh  to  proceed  to  St.  Peters- 
hwrgh,  she  was  concluded  by  that  election ;  that 
the  policy  was  to  be  considered  the  same  as  if 
iSf.  Pttersburgh  had  been  inserted,  and  that  the 
assured  could  not  revoke  his  election,  and  adopt 
another  port  of  destination.    Ibid, 

184  But  that  the  change  of  destination  at 
Carlsham,  not  being  an  alteration  of  the  voy- 
age, but  merely  an  intended  deviation,  and  the 
loss  having  happened  before  the  vessel  arrived 
at  the  dividing  point,  the  insurers  were  liable. 
Ibid. 

185.  If  a  vessel  is  insured  fi-om  N.  to  G.  and 
one  other  port,  she  may  stay  at  G.  a  reasonable 
time  after  ner  arrival,  to  make  the  necessary 
inquiries  as  to  a  msrket,  &c.,  without  its  Iteing 
considered  a  deviation,  and  what  is  a  reasona- 
ble delay  in  such  a  case  isaproperquesdon  for 
the  jury  to  decide.    1  bid. 

186.  Where  the  termini  of  the  voyage  de- 
scribed in  the  policy,  and  of  the  intencled  voy- 
age, remain  the  same,  any  design  to  deviate, 
whether  formed  before  or  after  tlie  oommence- 
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ment  of  the  voyage,  will  not  vitiate  the  poticy. 
Ibid.    Per  Thtm^son,  Ch.  J. 

187.  The  efiect  of  an  alteration  of  the  voy- 
age upon  the  policy  is,  that  it  is  considered  ob 
never  having  attached.  Ibid.  Per  7%>mpaoii, 
Ch.J. 

188.  It  is  not  material  that  the  voyage  should 
be  pursued  immediately  *on  efiect- 

ing  the  insurance,  provided  there  is    [  *56  ] 
no  unusual  or  unnecessary  delay,  or 
nothing  has  occurred  to  alter  the  risk  before 
the  vessel  sailed.    Earl  v.  Skaw,  1  J.  C.  313. 

189.  So,  where  a  vessel  staid  in  port  sax 
months  after  the  date  of  the  policy,  it  wns  held 
not  to  be  a  deviation,  it  not  being  fraudulent  or 
varying  the  risk.    Ibid, 

190.  Where  the  voyage  is,  in  the  contem- 
plation of  the  panics,  a  trading  voyage,  a  long 
stay  at  one  port,  for  the  purpose  of  selling  the 
cargo,  such  stay  being  necessary  for  that  pur- 
pose, does  not  amount  to  a  deviation,  (hifat 
V.  HaUet,  2  J.  C.  296. 

191.  Nor,  in  such  a  case,  will  a  stay  of  three 
days  before  and  oft*  a  harbor,  while  seeking  for 
a  market,  if  such  delay  were  necessary  for  that 
purpose,  amount  to  a  deviation.     Ibid. 

192.  If  a  vessel  be  captured  and  taken  out 
of  her  course,  by  reason  of  her  having  contra- 
dictory papers  on  board,  it  is  a  deviation.  Per 
Kent,  J.  Goix  v.  Low,  1  J.  C.  341.  346. 

193.  Insurance  from  JVeu>-  York  to  Bordeaux; 
'*  the  insured  not  to  abandon  if  refused  admit- 
tance or  turned  away,  but  may  proceed  to  an- 
other near  open  pari  :"  the  vessel  was  boarded 
off"  the  coast  of  France  by  a  British  vessel,  in- 
formed of  the  blockade,  and  warned,  that  if  be 
attempted  to  enter  any  port  under  the  Influence 
of  JF>Yince,  he  would  be  liable  to  capture  and 
condemnation ;  and  he  was  told  that  he  must 
either  go  to  England  or  Malta,  or  return  to  Atner- 
ica :  not  having  sufficient  water  to  return  to 
America,  he  proceeded  towards  England,  but 
springing  a-Ieak,  and  meeting  with  violent  and 
adverse  winds,  he  was  compelled  by  necessity, 
for  the  preservation  of  the  ship,  &c.,  to  go  into 
V  Orient,  where  the  vessel  and  cargo  vm 
seized  under  the  Berlin  decree  ;  helti,  that  not- 
withstanding the  existence  of  the  BctiiR  de- 
cree, the  ports  of  France  were  not  to  be  con- 
sidered as  shut,  as  it  regarded  the  ship  insured; 
that  the  terms  near  open  port,  must  be  under- 
stood  in  a  geographical  sense ;  that  neither  of 
the  Englim  ports  was  to  be  considered  as  a 
near  open  port  to  Bordeaux,  and  that  the  at- 
tempt of  the  master  to  reach  a  port  in  En^f^ 
was  a  deviation  which  put  an  end  to  the  JjoJcT' 
Tenet  v.  Phnnix  Insurance  CompanVi7  J.  R.36* 

194.  A  vessel  was  insured  from  Jvhr-  York  to 
Teneriffe,  and,  for  an  additional  premivm,Vier' 
missiou  was  given  to  proceed  from  Ttnerifft  to 
the  IsU  ofJ^fay  and  Jaonavista,  ond  nt  and  frcra 
thence  to  JVew-  York.  The  vessel  arrived  at  7>»- 
eW^c,  but  was  refused  permission  to  enter  or 
land  any  part  of  the  cargo  until  after  performing 
a  quarantine  of  40  days,  which  the  master  net 
choosing  to  do,  went  to Madmra,  the  nearest  port 
where  he  could  enter  and  land  his  cargo,  and 
there  sold  and  delivered  the  cargo,  and  then  fMO- 
ceeded  to  the  Ide  of  May  ;  kek,  that  the  goi^ 
fioin  Teneriffe  to  Madara^^v  a  deviation.  M 
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erUan  v.  Columbian  huunmee  Company^  8  J.  R. 
491. 

195.  A  yessel  was  insured  at  and  from  Porl 
PlatOf  St,  DomingOj  to  JVtw-  York,  and  in  going 
Irotu  Port  Plata  to  SustM,  which  is  in  the  dis- 
trict bearing  the  name  of  Port  PlaiOy  and  about 
18  miles  east  of  the  port,  to  take  in  a  cargo  of 
mahogany,  she  was  driven  into  the  road  or  bay 
of  UabtWij  in  the  same  district,  and  there  lost. 
She  had  a  permit  from  the  custom-hous^  at 

Port  Plata,  to  go  to  Susua  to  obtain 
[  *57  ]     •her  cargo,  and  would  have  been 

obliged  to  return  to  Pari  Plata,  to 
pay  the  duties  and  get  a  clearance,  such  be- 
ing the  usual  course  of  trade  there.  The  cus- 
tom-house and  port  of  entry  are  confined  to 
the  particular  place  called  Port  Plata ;  and  the 
district,  fur  the  purposes  of  revenue,  which 
bears  that  name,  extends  nearly  a  hundred 
miles  along  the  coast  of  St.  Domingo.  Port 
Plata  is  a  safe  harbor,  but  Susua  and  haheUa 
are  open  roads,  and  dangerous  while  particu- 
lar winds  prevail ;  hdd,  that  Port  Plata  prop- 
er, and  the  district  of  Port  Plata,  were  differ- 
ent objects,  and  the  perils  distinct ;  and  that 
the  going  from  Port  Plata  to  Siuua  was  a  de- 
viation ;  and  that  nothing  but  a/;lear,  well  set- 
tied,  and  well  understood  usage  of  trade,  would 
be  sufficient  to  include  both  objects  under  the 
simple  name  of  Port  Plata,  Vos  v.  Robinson, 
9  J,  R.  193. 

(b)  ffhd  iM  justify  a  deviation. 

196.  Going  out  of  the  usual  course  of  the 
Toyage,  in  o^er  to  avoid  danger  of  capture, 
and  putting  into  a  port  to  seek  for  convoy,  if 
done  bonajide,  and  on  reasonable  groimds,  is 
not  a  deviation.    Patrick  v.  Ludlow,  3  J.  C.  10. 

197.  Ifa  vessel,  on  being  pursued  by  acniis- 
er»  put  into  an  intermediate  port  to  avoM  the 
dagger  of  capture,  it  is  not  a  deviation.  Post 
T.  Phanix  Insurance  Company,  10  J.  R.  79. 

196.  On  a  vessel's  arriving  iwithin  sight  of 
Madeira,  her  port  of  destination,  the  master, 
fleeing  a  ship,  which  he  suspected  to  be  a  pri- 
vateer, went  to  the  Capede  Ferd  Islands,  where 
not  being  able  to  repair  the  vessel,  the  voyage 
was  broken  up,  and  the  insured  abandoned, 
bot  the  vessel  afterwards  got  some  repairs  and 
went  to  lAsbon;  held,ihBX  this  was  a  devia- 
tion, as  her  leaving  the  original  place  of  desti- 
nation was  not  warranted  by  necessity ;  and  if 
it  bad  been,  the  insured  was  not  justified  in 
breaking  up  the  voyage,  ^eilson  v.  Colum- 
hian  kinirance  Company,  1  J.  R.  301. 

199.  I(  on  being  liemsed  an  entrance  at  the 
place  of  destination,  the  master,  under  a  rea- 
sonable expectation  of  finally  being  able  to  ob- 
tain it,  wait  there  for  some  time,  it  will  not  be 
a  deviation.  Suydam  v.  Marine  Insuranee  Comr 
pang,  2  J.  R.  138. 

900.  Putting  into  a  port  whilst  obliged  to 
wait  for  a  favorable  wind,  in  order  to  avoid  a 
Mobable   danger   of  capture,    is  justifiable. 

201.  Insurance  on  a  cargo  at  and  from  Cad- 
sham  to  8L  Petershurgh.  The  vessel  sailed 
from  Carisham  the  9th  of  M/vembtr,  1813,  and 
meeting  with  adverse  winds,  attempted  to  get 
imo  Rnfd^  as  a  place  of  safety ;  but  finding  it 


impracticable,  she  put  into  Port  Baiticy  on 
the  2d  of  MvemJber.  Being  informed  that  it 
would  be  impossible  to  reach  Cronstadi,  on 
account  of  the  ice,  and  the  wind  and  weather 
becoming  favorable,  she  sailed  from  Port  BaJU 
Kc  on  the  23d  of  November,  intending  to  go  to 
Revel ;  but  the  wind  soon  afler  suddenly  chang- 
ed, and  the  weather  became  thick ;  and  while 
endeavoring  to  get  into  the  bay  of  Revel,  the 
ship  struck  on  a  shoal,  and  was  lost;  hM^ 
that  the  captain  having  acted  bona 
fide,  and  according  to  bis  ^best  judg-  [  *58  ] 
ment,  his  going  into  Port  Baltic,  and 
afterwards  attempting  to  cet  into  Refsd,  was 
justifiable,  and  not  a  deviation.  Graham  v. 
Commercial  Insurance  Company,  11  J.  R.  352. 

202.  Ifa  vessel  is  obliged  by  necessity  to 
put  into  a  port,  and  part  of  her  cargo  is  neces- 
sarily taken  out,  in  order  to  repair  the  vessel, 
which  being  found  to  be  damaged,  is  sold, 
without  occasioning  a  delay  to  the  vessel,  it 
will  not  avoid  the  policy.  Kane  v.  Columbian 
Insurance  Company,  2  J.  R.  264. 

203.  A  vessel  was  insured  from  Neiv-Yoiit 
to  Bordeaux,  and  had  French  passengers  on 
board,  and  the  owners  instructed  the  master  to 
go  to  sea  through  the  Sound,  in  order  to  avoid 
the  chance  of  detention  by  British  cruisers  then 
off  the  Hook,  and  the  master  went  through  the 
Sound,  instead  of  going- through  the  Narrows 
to  the  Hook,  which  is  the  most  usual  and  least 
dangerous  route ;  held,  that  it  was  not  a  devii^ 
tion.  Reade  v.  Commercial  Insurance  Com 
pony,  3  J.  R.  352. 

204.  A  deviation  fit)m  necessity  will  excuse 
the  assured,  in  case  of  an  insurance  against  a 
particular  risk,  as  well  as  in  the  case  of  a 
general  insurance.    Robinson  v.  Marine  Insw 
once  Company,  2  J.  R.  89. 

205.  As,  where  the  insurance  was  from  A« 
to  fi.,  and  from  thence  to  C,  against  sea  risks 
only ;  when  the  vessel  arrived  off*  B.  she  was 
turned  away  by  a  ship  of  war,  on  account  of 
the  place  being  blockaded,  and  she  then 
proceeded  to  C.,  on  her  way  to  which  port 
a  loss  happened  by  perils  of  the  sea:  the 
deviation  being  occasioned  by  necessity,  the 
insurer  is  liable  for  subsequent  loss.  Ibid. 
And  see  ante,  VI.  142. 

X.  Loss ;  (a)  By  perils  of  the  sea;  (b)  By  eap^ 
tare  ;  (c)  By  arrest  and  detention ;  (d)  By  bar- 
ratry; (e)  By  average  contributions;  (f)  By 
death  of  animals. 

(a)  By  perils  of  the  sea, 

206.  There  is  no  precise  time  after  which  a 
vessel  that  has  not  been  Heard  of  is  to  be  pre- 
sumed lost,  but  it  must  depend  on  the  circum- 
stances of  the  case.  Gordon  v.  Boime,  2  J. 
R.150. 

207.  A  vessel  bound  from  JVbrt^CotWma  to 
New-  York,  and  not  heard  of  for  a  year,  will  be 
presumed  to  bo  lost.    B>id^ 

208.  In  judging  whether  a  missing  vessel 
bas  been  lost  on  the  voyage  insured,  the  usual 
and  not  the  utmost  period  of  the  voyage  is  to 
be  taken  into  calculation.  Brown  v.  NeHson^ 
1  C.  R.  525. 

209.  If  two  storms  are  given  in^evidence,  in 
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an  action  on  a  policy  for  a  limited  time,  the  one 
storm  within  and  the  other  without  the  time, 
it  is  for  the  jury  to  decide  in  which  the  loss 
happened.     Ibid, 

210.  An  insurance  made  after  a  knowledge 
of  a  second  storm  does  not  conclude  the  jury 
from  finding  the  vessel  was  lobt  in  a  prior 
storm.    IbiiL 

211.  Where  a  vessel  daring  a  voyage  puts 
into  a  port  of  necessity,  and  is  repaimi,  and 
afterwards  proceeds  on  her  voyage,  and  is  to- 
tally lost,  the  insured  is  entitled  to  recover  the 

partial  loss    arising  from  the  Ve- 
[  *59  ]     pairs,  and   general  average   conse- 
quent thereon,  in    addition  to  the 
total  loss.      Saltus  v.   Commerciai  Inswranct 
Company^  10  J.  R.  487. 

212.  The  policy  contained  a  clause,  that  the 
insurers  took  no  risk  in  port,  but  sea  risk ;  the 
vessel,  while  in  port,  was  driven  on  shore,  and 
stranded,  so  that  she  could  not  be  got  off,  un- 
less at  an  expense  exceeding  half  her  value, 
and  was  afterwards  taken  possession  of  by  an 
armed  force,  and  burnt ;  HMy  that  it  was  a  loss 
by  sea  risk,  and  not  by  burning.  Patrick  v. 
Commtrtial  Insurance  Company,  1 1  J.  R.  9. 

213.  Bl\  there  being  no  evidence  that  the 
cargo  had  been  injured  by  the  strandine;  hM, 
that  the  loss  o€that  was  not  occasioned  by  sea 
risk,  but  was  to  be  attributed  solely  to  the  sub- 
sequent burning.  Patrick  v.  Commercial  In- 
turance  Company^  11  J.  R.  14. 

214.  Insurance  on  freight  from  Riga  to 
A*eu^-  York.  The  bulk  of  tne  cargo  consisted 
of  hemp,  and  the  residue  of  manufactured 
goods  and  iron.  The  vessel  sprung  a-leak,  and 
put  into  Kinsalt  in  distress,  where,  on  a  sur- 
vey, she  was  found  incapable  of  prosecuting  her 
voyage,  unless  repaired  at  an  expense  equal  to 
her  value :  and  the  master,  with  the  advice  of 
the  merchants  and  others  at  Kinsale,  sold  the 
hemp  there,  and  shipped  the  residue  of  the 
cargo,  in  another  vessel,  to  JV*etr-  York,  which, 
however,  was  not  capable  of  taking  more  than 
one  third  of  the  hemp,  as  there  was  no  ma- 
chinery to  pack  and  stow  it  in  the  Russian 
mode ;  heldf  that  the  insured  was  entitled  to 
recover  for  a  total  loss  of  the  freight,  it  not 
appearing  that  the  goods  re-shipped  for  JVew- 
York  haa  reached  there,  or  that  any  freight 
had  been  earned.  Saltus  v.  Ocean  Insurance 
Compam,  12  J.  R.  107. 

215.  A  vessel  was  insured,  and  warranted 
"  firee  from  any  loss  by  the  British  or  Ameri- 
cans;  but  in  case  of  capture  by  either,  the 
usual  sea  risks  to  continue."  The  vessel  was 
captured  by  the  British^  and  while  detained 
by  the  captors,  was  lost  in  consequence  of 
tiieir  negligence ;  hM,  that  if  the  loss  had 
•ariseD  from  a  sea  risk,  strictly  speaking,  the 
insurer  would  have  been  liable;  but  as  the 
immediate  and  proximate  cause  of  the  loss 
was  an  act  of  the  captors,  and  which,  if  done 
by  the  insured,  would  have  exonerated  the 
iosorera,  the  latter  were  in  this  case  protected 
by  the  warranty.  Coolidge  v.  JSTew-Yotk  FSre- 
men  huurance  Company,  14  J.  R.  908. 

(b)  By  capture. 

316.  A  vetBel  was  captured  and  deprived  of 
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all  her  papers,  which  she  never  regained,  and 
was  afterwards  recaptured  and  restored,  on 
payment  of  salvage ;  held,  that  the  insured 
were  justified  in  breaking  up  the  voyage,  aad 
that  the  ship,  by  the  loss  of  her  papers,  not 
being  in  a  legal  capacity  to  perfonn  her  voy- 
age, there  was  a  total  loss  by  capture.  Postv, 
Phctmx  Insurance  Company^  10  J.  R.  79. 

217.  A  policy  of  insurance  on  goods  from 
Philaddphaa  to  St.  SthasHana,  containing  the 
following  clause :  ^warranted  not  to  abwdon 
if  detained  or  captured,  if  the  property  is  re- 
leased in  six  months  after  notice  to  assurers; 
no  risk  in  port  taken  but  sea  risk.**  The  ves- 
sel, when  about  two  leagues  from  land,  and 
about  four  leagues  from  ;St.  SebasHans,  wbs 
lioarded  by  an  armed  launch,  and  a  prize 
master  and  eight  men  put  on  board,  who  took 
the  vessel  into  Porf  Passaet,  where 

she  •  was  compelled  to  perlorm  quar-  [  •©O  ] 
antine  for  eight  days,  when  her 
hatches  were  sealed  by  the  fVenc^  consnl,  and 
the  master  and  supercargo  ordered  to  St,  St- 
bastians ;  and  some  time  after,  a  Drench  pilot 
and  crew  were  put  on  board,  and  the  vessel 
sent  to  Bayorme,  where  the  cargo  was  seques- 
tered, and  afterwards  landed  by  order  of  tbe 
IVench  government,  and  put  m  the  public 
stores;  held,  that  there  was  a  total  loss  I7 cap- 
ture, and  not  by  seizure  in  porL  Dtnd  r. 
Commercial  Insurccnee  Company,  10  J.  R.  37& 

218.  Where  an  American  vessel  sailed  from 
Gothenburgh,  bound  to  St.  Petersburgh,  tbe 
next  day  after  a  British  convoy,  and  came  up 
with  the  convoy  the  next  day  aner,  and  kept 
company  with  her  through  the  BeH,  but  with- 
out receiving  or  exchanging  any  signals  or  re- 
ceiving any  assistance  from  the  convoy,  and 
without  altering  its  course  or  retarding  its 
voyage  on  account  of  the  convoy,  this  was  not 
considered  as  sailing  under  British  convoy,  so 
as  to  affect  the  right  of  the  insured  to  recorer 
fbr  a  total  loss,  ia  consequence  of  the  capture 
by  the  JFYench,  though  the  grouud  of  tbe  con- 
demnation was  statra  to  be,  her  having  niied 
lUnder  British  convoy.  Lawrence  v.  Ocean  kr 
surance  Company,  11  J.  R.  241. 

219.  After  capture  and  recaptnre,  tbe  in- 
sured is  liable  only  for  the  salvage  and  for 
losses  within  the  policy,  but  not  for  expeeses 
attending  a  sale  of  the  property  at  auction,  bf 
direction  of  the  consignee  of  the  inmnvd. 
Muir  V.  United  Insurance  Company,  1  C.  R.  49i 

220.  The  insurer  is  liable  for  tbe  expffi«s 
of  prosecuting  an  appeal  againM  captof^ 
where  he  has  notice  of  the  proceedinei?,  sn« 
dbes  not  dissent.  Lawrence  v.  Van  /fc***i 
1  C.  R.  27a  Though  the  expenses  surpMi 
the  amount  of  the  underwriter's  subscrip- 
tion..  Ibid,  ^ 

221.  As  to  the  propriety  of  these  expen«*» 
and  what  proportion  of  them  shall  be  [M  by 
the  insurer,  the  juiy  must  decide.    Bid. 

222.  The  capture  of  a  vessel  under  convoy, 
by  the  commander  of  the  convoy,  for  the  par- 
pose  of  protecting  her  from  belKgerem  cap- 
ture, will  not  exonerate  the  insurer  »n^*" 
of  loss.  Gouipenteur  v.  Vnitidlnmmmee  Ows- 
pany,  1  C.  R.  592.  '  _. 

2^  Insurance  on  goods  ffom  JVk«-JWi 
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to  Ouadaloupe:  ibeveaKl  was  cftptiired  by  a 
JBrituh  cruiser,  carried  into  ^ntigwty  and 
libelled ;  the  master  put  in  a  claims  and  the 
fiooda  were  detained  for  further  proo^  but  were 
delivered  to  the  master,  on  his  giving  security 
fer  their  appmised  value,  and  paying  the  costs. 
7he  master  procured  A^  a  merchant  of  Arir 
tigua,  to  give  the  security,  and  also  to  pay  the 
costs  and  other  ex|.ienses  for  the  ship  and  car- 

50 ;  and  for  the  indemnity  of  A.,  the  master 
rew  bills  of  exchange  on  his  owner  in  ^euh 
Yorky  and  pledged  the  ship  and  goods  to  A.,  to 
secure  the  amount,  which  included  a  commi»- 
won  of  5  per  cent,  charged  by  A.,  on  the  sums 
advanced  by  him,  and  a  premium  of  instirance, 
paid  by  him,  to  insure  tne  ship^and  cargo,  so 
pledged,  from  Antigua  to  ^ew-YorJu  The 
eargo  was  delivered  to  the  agent  of  A^  in 
^ew-York;  and  the  insured,  to  obtain  the 
possession  of  his  property,  naid  bis  proportion 
of  the  charges  ana  expenses,  includ- 
[  ^1  ]  ing  the  commissions  and  *premium 
of  insurance  ;  AeU,  that  the  master 
having  acted  with  good  faith,  and  the  charges 
being  reasonable  and  necessary,  the  insured 
were  entitled  to  recover  the  amount  so  paid 
against  the  insuren.  Foniaine  v.  Colununan 
fistarance  Company,  9  J.  R.  29. 

224.  Where  goods  insured  were  captured 
during  the  voyage,  and  the  vessel  was  re- 
leased, but  the  goods  detained  for  further 
proof^  and  were  afterwarda  restored,  on  pay- 
ment of  the  full  freight,  but  the  owner  vras 
obliged  to  hire  anomer  vessel  to  carry  the 
goods  to  their  place  of  destination ;  hddj 
tnat  the  insured  was  liable  to  pay  additional 
or  increased  freight,  being  an  expense  neces- 
sarily incurred  in  consequence  of  the  capture. 
Mumfbrd  v.  Commercial  insurance  Company,  5 
J.R.262. 

(c)  By  arrest  and  detention. 

225.  Detention  in  port,  on  suspicion  of  a 
•breach  of  neutrality,  is  a  lose  within  the  policy. 
Snttih  V.  Stembaek,  2  C.  C.  E.  ISa 

22d.  A  cargo  was  insured  from  ^euhYorit 
to  Cherbourg  in  Drancej  and  the  policy  con- 
tained a  clause,  **  warranted  free  from  seizure 
for  or  on  account  of  any  ilKctt  or  prohibited 
trade.'*  The  vessel  met  with  an  English 
cruiser,  and  was  compelled  to  go  into  the  outer 
road  of  Plymovih,  where  she  was  detained  six 
hoursi,  and  then  suffered  to  proceed;  but  no 
perwn  belonging  to  the  vessel  went  on  shore 
daring  the  time  of  her  detention.  The  vessel 
and  cargo  arrived  at  Cherbourg,  and  were  there 
seized  under  the  Berlin  decree,  and  confis- 
cated, on  the  alleged  ground  that  the  captain, 
on  his  examination  by  one  of  the  officers  of 
the  port,  had  made  a  fiilse  declaration,  that  he 
bad  not  been  In  England;  hdd,  that  this  was 
not  a  loss  arising  from  any  illicit  or  prohibited 
trade,  but  under  the  ^neral  peril  of  arrests 
and  detainments  of  pnnces,  and  that  the  in- 
aorers  were  Sable.  Mun^ord  v.  Phanix  In- 
iwrance  Company,  7  J.  R.  449. 

227.  Where  a  vessel,  chartered  at  so  much 
per  month,  is  detuned  by  an  embai^,  the  ehar- 
terar,  who  has  bad  die  cargo  insured,  cannot 
recover  fiwm  the  inaursr  the  hire  paid  for  the 


vessel  during  her  detention.    Penny  v.  A*6Um 
York  Insurance  Company,  3  C.  R.  155. 

228.  Insurance  on  goods  from  Aeu^Forfc  to 
Antwerp.  During  the  voyage,  the  vessel  was 
carried  by  a  British  privateer  to  PorisnunUh, 
England,  and  afler  a  short  detention,  released. 
On  arriving  at  Flushing  roads,  an  armed  force 
was  put  on  board  the  vessel  and  continued 
until  her  arrival  at  Antwerp,  on  the  2l8t  of  July, 
1807.  She  was  not  suffered  to  land  her  cargo 
there,  nor  to  depart  with  it ;  an  armed  force 
being  kept  on  board  by  the  officer  of  the  cus- 
toms. On  application  by  the  consignee,  leave 
was  obtained  from  the  French  government, 
through  its  ministers,  to  land  the  cargo  under 
the  direction  of  the  officers  of  the  customs,  on 
condition  of  its  being  placed  in  depot,  in  the 
custom-house  stores,  until  the  decision  of  the 
emperor  of  France  could  be  obtained.  After 
remaining  in  this  state  of  sequestration  until 
1810,  tlie  cargo  was  sold  by  order  of  the  em- 
peror of  France,  and  the  proceeds  paid  into 
his  caisse  d*amortissement ;  held,  that  there 
was  a  total  loss  of  the  cargo,  by  the  arrest,  re 
straint  and  detainment  of  the  French 
^government  Grade  v.  JVetr-  York  [  •6il  ] 
Insurance  Company,  13  J.  R.  161. 

229.  Where  a  vessel  in  the  prosecution  of 
the  voyage  insnred,  puts  into  a  port  at  which 
she  is  permitted  by  the  policy  to  stop,  and 
whilst  there,  the  place  is  closely  invested  by 
the  cruisers  of  the  enemy  of  the  country  to 
which  she  belongs,  so  that,  if  she  attempted  to 
escape,  she  would  be  inevitably  captured,  this 
is  a  restraint  of  princes  and  of  men  of  war, 
&C.,  within  the  meaning  of  the  risks  enume- 
rated in  the  policy ;  and  the  insured  may  bredc 
up  the  voyage,  and  abandon  for  a  total  loss, 
and  such  abandonment  is  not  liable  to  the  ob- 
jection of  its  being  made  quia  timet.  Saltus  v. 
United  Insurance  Company,  in  error,  15  J.  R. 
523. 

Seizure  or  detention  for  illicit  trade.  See 
ante,  VL    132—139. 

(d)  By  barratry. 

230.  A  fraudulent  act  of  the  master,  in  his 
character  of  master,  is  barratry ;  it  need  not 
be  made  affirmatively  to  appear  that  he  was 
benefited  by  it,  and  the  law  will  intend  that  it 
was  done  to  the  injurv  of  the  owner.  Ken^ 
driek  v.  Ddcfidd,  2  C.  k.  67. 

231.  Barratry  ma]^  be  committed  by  the 
roaster  of  a  ship,  in  respect  to  the  eargo, 
though  the  owner  of  the  cargo  is  at  the  same 
dme  owner  of  the  vessel,  and  though  the  mas- 
ter is,  also,  supercargo  or  consignee  for  the 
voyage.  Cook  v.  Comnurciat  Insurance  Conir 
pony,ll  J.  R.  40. 

232.  Insurers  are  not  liable  for  the  fault  or 
negligence  or  misconduct  of  the  master  oi 
mariners,  not  amounting  to  barratry.  Grim  v 
T%t  Phtenix  Insurance  Company,  13  J.  R.  451 

1^3.  Acts  of  mere  carelessness  or  negU 
gence  do  not  amount  to  barratry,  which  is  as 
act  done  with  a  fraudulent  intent,  or  ex  maU- 
Jicio.    Ibid. 

234.  Where  a  vessel  was  insured,  anHmg 
oth^  risks,  against  jSre,  and  during  the  voyage 
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a  seaman  carelessly  put  alighted  candle  in  the  | 
binacle,  which  took  lire,  aiid  communiriiung 
to  some  powder  on  board,  the  vessel  was  blown 
up  and  wholly  lost;  heldj  that  the  insurers 
were  not  liable  for  the  loss.     Ibid. 

235.  If  the  master,  without  the  consent  or 
knowledge  of  his  owner,  lades  on  board  the 
vessel  such  goods  as  will  subject  her  to  con- 
demnation for  illicit  traffic,  it  is  barratiy.  Suck- 
ky  V.  Ddafiddy  2  C.  R.  223. 

236.  Under  a  warranty  against  seizure,  on 
account  of  illicit  trade,  the  underwriter  is  lia- 
ble for  a  loss  by  illicit  trade  barratrously  car- 
ntA  on  by  the  master.    Ihid. 

237.  Where  the  master  is  both  master  and 
owner  of  the  vessel,  tlie  insurer  will  not  be 
liable  for  loss  by  barratry  ;  but  the  ownership 
of  the  master  is  a  fact  to  be  estalilished  by  the 
insurer,  and  it  is  not  incumbent  on  the  insured 
to  show  that  he  is  the  owner.  Sttinbaxh  v. 
Ogden,  3  C.  R.  1. 

238.  If  the  master  of  a  vessel  frauduleiitly 

sells  her,  and  purchases  *her  in  him- 
[  *68  ]    self,  and  afterwards,  in  his  capacity 

of  master,  contracts  with  the  in- 
sured, who  \b  ignorant  of  his  pretensions  to 
the  ownership  of  the  vessel,  for  the  carriage 
of  certain  goods,  with  which  he  runs  away, 
and  which  he  converts  to  his  own  use,  the  in- 
surer is  liable.    Ibid, 

239.  If  the  master  proceeds  on  a  voyage 
different  from  the  one  insured,  but  for  the 
benefit  of  his  owner,  whom  he  has  apprized 
of  his  intention,  and  afterwards  sells  the  ves- 
sel, and  eml)ezzles  the  proceeds,  it  is  not  bar- 
ratry. Tkwrsion  v.  C<iluinbian  Jnsvsrance  Ccm- 
pony,  3  C.  R.  89. 

240.  If  the  owner  of  a  vessel  charters  her 
for  a  voyage,  retaining,  however,  the  manage- 
ment of*^  her,  and  hiring  and  paying  the  master 
and  crew,  and  fumishmg  them  with  provis- 
ions; the  hirer  is  not  owner  of  the  vessel, 
pro  hoe  vice,  but  the  original  ownership  still 
continues ;  consequently,  if  the  master,  at  the 
request  of  the  hirer,  go  out  of  the  course  of 
the  voyage,  it  is  barratry.  M*Iniyre  v.  Bowne, 
IJ.  R.  229. 

241.  Where  the  owner  of  a  vessel  charters 
her  to  the  master  for  a  certain  period  of  time, 
the  master  covenanting  to  victual  and  man  her 
at  his  own  cost,  he  is  to  be  deemed  owner  pro 
hoc  vice,  and  no  act  of  his  will  amount  to  bar- 
ratry. HaUet  V.  Columbian  huuranee  Compti- 
fiy,  8  J.  R.  272. 

242.  And  if  he  commits  an  act,  which,  were 
he  invested  with  no  other  character  than  that 
of  master,  would  be  barratrous,  the  insurer 
v^ill  not  be  liable  even  to  an  innocent  owner 
of  goods  laden  on  board  the  vessel.    Ibid, 

(e}  By  (werage  contributions. 

243.  A  jettison  of  goods  laden  on  deck,  al- 
though expressly  mentioned  in  the  policy, 
cannot  be  brought  into  general  averaffe.  Len- 
ox V.  United  hmtrance  Company,  3  /.  C.  176. 
&  P.  Smiih  V.  Wrighi,  1  C.  R.  4;). 

244.  But  it  is  otherwise  as  to  the  ship's  boat. 
JUnoxv.  United Insvaranee  Compaf%3}.  C.  178. 

245.  A  damage  to  particular  soods  neieasa- 
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rily  arising  from  some  act  done  for  the  gener- 
al safety  of  the  ship  and  cargo,  is  a  subject  of 
general  average.  Maggraih  v.  Church,  1  C.  R. 
196. 

246.  The  wages  and  provisions  of  the  crew, 
during  the  detention  of  a  vessel  captured  and 
carried  in  for  adjudication,  may  be  brought 
into  general  average.  Jjeaoemiorih  v.  Dda- 
fidd,  1  C.  R.  573. 

247.  And  the  insurer  on  fireight  must  pay  a 
proportion  of  the  general  average  on  the 
freight,  equal  to  the  proportion  of  the  voyage 
which  the  vessel  shall  have  performed  previ- 
ous to  the  capture,  and  the  insurer  on  the  ves- 
sel the  residue.    Ibid. 

248.  If  a  vessel  be  compelled  by  stress  of 
weather  to  put  into  an  intermediate  port  to  re- 
fit, the  wages  and  provisions  of  the  crew,  from 
the  moment  of  bearing  away  until  the  period 
of  sailing  again  in  prosecution  of  the  origioa) 
voyage,  are  subjects  of  general  ave- 
rage. •  ffoWen  V.  Le  Soy,  2  C  R.  [  •64  ] 
263.  £f.  P.  Htnshaw  v.  Aforme  In- 
svaranee Company,  id.  274. 

249.  The  expenses  attending  the  detention 
of  a  vessel  by  an  embargo,  are  hot  a  subject 
of  general  but  of  particular  average.  Penmf  v. 
JSTew-  York  Insurance  Company^  3  C  R.  155^ 

250.  Whero  a  vessel  and  cargo  were  cap- 
tured, and  proceedings  in  the  Admiralty  Coiift 
were  had  against  the  whole  cargo,  and  psit 
was  condemned  and  the  residue  released; 
and,  to  prevent  an  appeal,  and  avoid  further 
detention,  the  master  agreed  to  pay  a  specific 
sum  as  a  ransom,  and  sold  a  part  of  the  cargo, 
being  more  than  a  moiety  of  the  part  insured, 
to  defray  the  expenses  and  pay  the  ransom; 
hdd,  that  the  sum  paid  for  ransom  and  ex- 
penses was  not  general  ayeragOy  but  must  be 
borne  by  the  cargo  alone,  and  that  the  plaintiff 
was  entitled  to  recover  for  a  total  loss.  Fan- 
denheuvd  v.  United .  Insurance  Company,  1  J« 

R.  4oa 

251.  Where  the  vessel  insured  has  been 
captured  and  condenmed,  but  the  cargo  liber- 
ated, the  expenses  in  endeavoring  to  recoTer 
the  vessel  are  to  be  apportioned  as  general  ov- 
erage, and  borne  by  the  vessel,  freight,  and 
cargo ;  but  the  insured  on  the  vessel  can  only 
recover  the  proportion  chargeable  to  the  vea- 
sel.  Jitmel  v.  Marine  Insurance  Company,  7  J« 
R.  412. 

252.  Where  a  vessel  is  compelled  to  pat  into 
an  intermediate  port  to  refit,  the  wages  and 
provisions  of  the  crew,  expenses  of  unload- 
ing, repairing,  reloading,  storage,  &c.,  from  the 
time  of  the  accident  until  the  ship  is  agaia 
ready  to  sail,  are  general  average ;  and  iC  hy 
an  embargo  or  detention  of  the  subject  insur- 
ed, afler  the  expenses  have  been  inconed, 
there  is  a  total  loss,  they  must  be  paid  by  tb^ 
insurer,  in  addition  to  the  total  loss.  JBorbr 
V.  Phamx  Insurance  Company,  8  J.  R.  3^* 

253.  Where  a  vessel  was  stnmded  near  btf 
port  of  delivery,  and  it  was  agreed  hy  the  in- 
surers and  Insured,  that  without  prejudice  to 
tbeu-  respective  rights,  lighters  and  men  sbouM 
be  sent  to  endeavor  to  save  the  propertft  •!>" 
the  cargo  was  thereby  preaerved,  and  deliver- 
ed to  the  ooDsigneea  and  ownen^  but  the  vi»- 
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ael  was  totally  lost ;  heldy  that  the  expenses  of 
salvage,  including  the  cost  of  lighters,  &c^ 
were  general  average,  and  that  the  insurers  on 
the  cargo  were  bound  to  pay  their  proportion 
of  such  average.  Heyliger  v.  ^eto-  York  Fire- 
men Irtsuranee  Company ^  11  J.  R.  85. 

S254.  Where  a  vessel  arrives  at  her  outward 
port  of  destination,  after  having  been  injured 
m  the  voyage  by  tempests,  and  delivers  her 
cargo,  and  earns  freight,  and  is  then  detained 
for  the  purpose  of  receiving  necessary  repairs, 
the  wages  of  the  master  and  crew,  and  provis- 
ions on  board,  during  such  detention,  are  not 
general  average,  and  the  underwriters  on  the 
ship  are  not  liable  for  them.  Dunham  v.  Com- 
mtrcial  Insurance  Company^  11  J.  R.  315. 

255.  Only  such  expenses  can  be  brouffht 
into  general  average  as  were  incurred  berore 
the  vessel  had  arrived  at  her  port  of  dis- 
cbarge, and  were  necessary  for  the  prosecu- 
tion o€  the  voyage,  and  the  preservation  of 
the  cargo  and  freight,  as  well  as  of  the  vessel. 
Ibid. 

256.  The  same  rule  as  to  contribution  ap- 

plies as  well  between  the  ^assurer 
[  *65  ]     and  assured,  as  the  owners  of  ship 

and  cargo.  Per  Van  JSTeas,  J.  ^rong 
V.  Firemen  bisurance  Company ^  11  J.  R.  323. 

257.  Insurance  on /retg^;  the  vessel  being 
obliged  to  put  into  a  port  of  necessity,  the  car- 
go, on  being  taken  out,  in  order  to  repair  the 
vessel,  was  found  to  be  greatly  deteriorated, 
and  not  in  i^  state  to  be  reshipped,  and  was 
accordingly  sold;  the  vessel  was  repaired  so 
as  to  be  able  to  prosecute  her  voyage  ;  heldy 
that  the  insured  could  not  recover  for  a  loss 
of  freight,  as  the  subject,  though  damaged,  re- 
mained in  specie.  Salius  v.  Ocean  Insurance 
Company,  14  J.  R.  138. 

2o8.  A  cargo  of /our  and  com  was  insured. 
During  the  voyage,  part  of  the  cargo  was 
thrown  overboard,  for  the  preservation  of  the 
ship  and  lading,  in  a  storm,  by  which  the  resi- 
due of  the  cargo  was  greatly  deteriorated,  and 
the  vessel  having  put  into  a  port  of  necessity, 
was  found  to  be  unfit  to  be  reshipped,  and 
was  sold  ;  held,  that  the  insured  was  entitled 
to  an  average  contnbution  for  the  com  thrown 
overbCMird ;  but  that  the  insurer  was  protected 
by  the  memorandum  in  the  policy,  for  any  loss 
on  that  part  of  the  cargo  remaining  in  specie, 
although  reduced  to  less  than  half  its  value  by 
Bea  damage.    Ibid. 

259.  If  a  ship,  in  case  of  extremity,  be  vol- 
untarily run  ashore,  and  is  afterwards  recover- 
ed, and  oerforms  her  voyage,  the  damages  re- 
sulting from  the  stranding  are  to  be  borne  as 
general  average.  Bradhursl  v.  Colwnbian  In- 
surance Company,  9  J.  R.  9. 

260.  But  if  by  the  act  of  running  her  ashore, 
tfie  ship  is  destroyed  and  totally  lost,  but  the 
cargo  saved,  this  is  not  a  case  of  general 
average,  and  the  cargo  is  not  bound  to  con- 
tribute.   Ihid, 

261.  The  wages  of  the  crew  during  a  de- 
tention by  an  embargo,  are  not  chargeable  to 
the  ship;  nor  are  they  general  average,  but 
fall  e!tclusively  on  the  freight.  J^Bride  v. 
Marine  Insurance  Company,  7  J.  R.  431. 

262.  Id  an  adjustroent  of  average,  the  freight 


actually  earned  will  make  part  of  the  contribu* 
tion ;  but  not  what  the  vessel  would  have  earn- 
ed had  she  arrived  at  her  port  of  destination. 
Maggrath  v.  Church,  1  C.  R.  196. 

i^.  The  whole  contribution  is,  in  the  first 
instance,  recoverable  from  the  insurer.    Ibid. 

264.  But  where  the  ship,  freight  and  cargo 
belong  to  the  same  person,  and  the  freight  and 
cargo  are  not  insured,  in  that  case  the  insur- 
ed on  the  vessel  can  only  recover  the  propor- 
tion chargeable  to  the  vessel.  Jumel  v.  Mmrine 
Insurance  Company,  7  J.  R.  412. 

265.  The  amount  on  which  a  general  aver- 
age in  cases  of  capture  is  to  be  calculated  is, 
the  cargo,  on  its  first  cost  or  invoice  price,  and 
charges,  at  the  port  of  departure ;  the  vessel, 
on  four  fifths  of  its  value  at  the  same  place ; 
the  freight  at  one  half  agreed*  to  be  paid. 
Leavenworth  v.  Dehfieid,  1  C.  R  573. 

266.  Where  a  vessel,  by  the  perils  of  the 
sea,  becomes  so  much  injured  as  to  render  it 
necessary  to  sell  her  in  a  foreign  port,  the 
amount  of  her  value,  on  which  the  general 
average  is  to  be  calculated,  is  the  amount  sho 
actually  and  bona  J^  sold  for,  and  not  tha 
four  fifths  of  her  original  value,  as  in  case  ot 
capture.    Bell  v.  SnSih,  2  J.  R.  98. 

•(0  By  death  of  animals.        [  •06  ] 

267.  Insurance  on  horses,  **  against  all  risks, 
including  the  risk  of  deatli,  from  any  caose 
whatever,  until  they  shall  be  safely  landed  f* 
in  consequence  of  a  storm,  a  horse  is  injured, 
which  occasions  his  death  three  days  afler  he 
is  landed  at  the  port  of  destination ;  this  is 
within  the  risks  insured  against,  and  the  in- 
sured is  entitled  to  recover  the  full  value  of 
the  horse.    Coit  v.  Smith,  3  J.  C.  16. 

Loss  on  a  policy  on  profits.  See  ante,  1. 8, 
9,10. 

Loss  on  a  policy  on  commissions.  See  ante^ 
L14. 

Risks  within  the  policy.  See  ante,  IV.  50 — 
56. 

Risks  excluded  by  the  memorandum,  i^ 
ante,  IV.  57—61. 

XI.  Abandonment;  (a)  Upon  capture  or  arrest; 
(b)  Where  there  is  a  loss  of  the  voyage ;  (c) 
Where  there  is  a  loss  or  detertoratum  of  the 
'subject;  (d)  Other  causes  of  abandonment; 
(e)  How  far  an  abandonment  is  necessary ;  (f) 
Hhen  and  haw  an  abandonment  is  to  be  made  ; 
(g)  What  will  be  a  waiver  of  a  previous  aban" 
£mment;  (h)  Effect  of  an  abandonment^ 
(i)  Ordering  and  disposal  of  the  effects  aban- 
doned. 

(a)  Upon  capture  or  arrest. 

268.  The  assured  has  a  right  to  abandon  im- 
mediately on  advice  of  a  capture.  Gardere  v. 
Columbian  Insttrance  Company,  7  J.  R.  514. 

269.  A  capture  by  a  friend,  or  the  carrying 
a  neutral  vessel  into  port  for  adjudication,  aa 
contradistinguished  from  a  capture  by  an  ene- 
my, is  a  ground  for  abandonment.  Murray  t. 
Vnited  Insurance  Company,  2  J.  C.  263. 

270.  Such  a  capture  is  prima  facie  evideneo 
of  a  total  loss,  and  the  insured  may  abandoa 
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irainediately  on*  receiving  intelligence  of  it 
Ihid. 

271.  After  capture  and  recapture  of  a  Tea- 
sel, where  salvage  and  other  consequent  ex- 
penses do  not  amount  to  one  half  of  her  val- 
ue, the  insured  cannot  abandon.  Parage  v. 
Dale,  3  J.  C.  ISd 

272.  If  the  goods  insured  are  captured,  car- 
ried in  and  acquitted,  but  the  insured  cannot 
obtain  them  from  the  captors,  he  may  aban- 
don, and  is  not  bound  to  nave  them  conveyed 
to  their  place  of  destination.  Bordea  v.  HcdkL 
1  C.  R.  444. 

273.  A  vessel  bound  to  a  port  under  the  do- 
minion of  France  was  boarded  by  a  British 
vessel  of  war,  and  warned  not  to  proceed, 
and  the  master  put  into  QHbraUar^  where  he 
viras  informed  of  the  French  and  Spaxmh  de- 

'  crees,  and  was  refused  a  clearance  to  any  but 
a  BrUiah  port ;  hetd,  that  this  was  not  a  re- 
atniint  of  princes,  to  warrant  an  abandon- 
ment, a  clearance  not  being  essential ;  neither 
did  a  threat  of  British  capture  amount  to 
such  a  restraint.  Carp  v.  Vnxted  Insurance 
Company^  8  J.  R.  277. 

274.  Insurance  on  goods ;  the  ves- 
[  •OT  ]  sel  was  captured  by  a  French  •pri- 
vateer, carried  in,  and  proceeded 
against  under  the  Berlin  and  MOan  decrees  ; 
the  master  was  advised,  by  counsel,  by  the 
American  consul-general  and  agent  of  prizes, 
and  by  the  Amjtrican  minister,  that  the  proper- 
ty would  certainly  be  condemned,  and  tliat  he 
ought  to  attempt  a  compromise  with  the  cap- 
tors; and,  accordingly,  the  master,  who  was 
also  part  owner  of  the  ship,  compromised  both 
for  snip  and  cargo.  Although  the  parties  to 
the  policy  had  neither  authorized,  nor  since 
adopted  the  act  of  the  master ;  held,  that  as  he 
was,  tx  necessitate,  the  mutual  agent  of  both 
parties,  to  do  what  was  right,  his  acts,  done  in 
good  faith,  and  for  the  benefit  of  all  concerned, 
could  not  prejudice  the  rights  of  either.  Clark- 
son  V.  Phanix  Insurance  Company,  9  J.  R.  1. 

275.  The  mode,  nature,  or  value  of  the  com- 
position in  such  a  case,  is  immaterial ;  the  sole 
question  is,  whether  it  was  done  with  pni- 
aence  and  good  faith.    Ibid. 

276.  And  where  the  master  is  himself  a  part 
owner  of  the  subject  insured,  his  interest  un- 
der the  policy  will  be  affected  in  no  different 
manner  from  that  of  the  other  owners.  Wad- 
dell  V.  Columbian  Insurance  Company,  10  J,  R 
61. 

277.  Where  intelligence  is  received,  at  the 
same  time,  both  of  the  capture,  recapture,  and 
arrival  of  the  vessel,  the  insured  cannot  aban- 
don. Muir  V.  United  Insurance  Company,  1 
Cy.  R.  49. 

278.  In  case  of  capture,  a  restoration  pre- 
Tious  to  the  time  of  abandonment,  alUiough 
unknown  to  the  assured,  takes  away  bis  right 
to  abandon.  Church  v.  Bedient,  1  C.  C.  E.  ^1. 
51  P.  HalleU  v.  Pcyf(w^  id.  28.    Contra,  JWtim- 

ford  V.  Church,  1  J.  C.  147.  SSocum  fy  Burling 
V.  United  Insurance  Compofvu,  1  J.  C.  151. 
Murray  Y,  United  Insurance  Vomvany,  2  J.  C. 
26a    JAvingsUm  v.  Hastie,  3  J.  0.  2da 

279.  And  whether  the  insured  shall  recover 
fo  a  total. or  a  partial  loss,  will  depend  on  the 
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f  circumstances  of  the  case.  Chur^  v.  Berffeiri; 
and  HoUetf  V.  Pevtoft,  1  C.  G.  £.  2L  2a  .M 
«eeaii<«,X.216,il7. 

(b)  Where  (here  is  a  loss  of  the  voyagt, 

280.  If,  during  the  voyage,  great  part  of  the 
cargo  be  taken  out  by  pirates,  and,  vy  reason 
of  adverse  weather,  the  vessel  is  weakened, 
and  the  strength  and  competency  of  the  crew, 
and  the  necessaries  of  life  exhausted,  it  will 
justify  breaking  up  the  voyage,  and,  conrn- 
quentiv,  authorize  an  abandonment  of  the  car- 
go,    cohere  V.  ffuOef,  2  J.  C.  296. 

281.  If  the  port  of  destination,  as  described 
in  the  policy,  be  blockaded,  the  insured  may 
abandon.  Schmidt  v.  United  Insurance  Cdsi- 
pamf,  IJ.  R  249. 

^2.  If,  after  the  voyage  has  been  com- 
menced, the  vessel  is  stopped,  and  detained  in 
consequence  of  an  embargo  laid  by  the  gor- 
emment  of  the  United  St^es,  whether  for  a 
limited  or  indefinite  period,  the  insured  nuy 
abandon  for  a  total  loss.  AT  Bride  v.  Manst 
Insurance  Company,  5  J.  R.  299.  5.  P.  Wal- 
den  V.  Phanix  insurance  Company,  5  J.  R.  310. 
&  P.  Ogden  V.  J^ew  York  ftremcn  hmartaice 
Company,  10  J.  R  177.    S.  C.  in  error,  13  J. 

♦283.  To  render  the  commence-  [  •€«  ] 
ment  of  the  vovage  illegal,  so  as 
to  discharge  the  msurer,  a  knowledge  of  the 
embargo  having  been  laid  must  be  brought 
home  to  the  masters  or  owners ;  a  rague 
rumor,  or  knowledge  by  the  pilot,  of  the  em- 
bargo, previous  to  the  sailing  of  the  vesael, 
will  not  be  sufficient  to  charge  the  inmiml 
with  notice  that  such  an  act  bad  been  passed. 
Watden  v.  Phanix  Insurance  Company,  5  J.  R. 
310. 

284.  Where,  on  the  vessel's  arriving  widiin 
sight  of  Madeira,  her  port  of  destinatioo,  the 
master,  seeing  a  ship  which  he  suspected  to  be 
a  privateer,  went  to  the  Co^  de  Verd  Idandi, 
where,  not  being  able  to  repair  the  veaeel,  the 
voyaffe  was  broken  up,  and  the  insured  abaD- 
doned  ;  but  the  vessel  afterwards  got  some  re- 
pairs, and  went  to  Lisbon ;  held,  that,  even  ad- 
mitting there  was  no  deviation,  there  was  no 
cause  for  breaking  up  the  vovage ;  for  the  ves- 
sel might  have  returned  to  Jmuleira  with  little 
or  no  repairs.  JVWbon  v.  Columbian  hsuroM 
Company,  1  J.  R.  301. 

285.  A  vessel  insured  was  compelled,  io 
consequence  of  a  storm,  to  put  in  for  rep«iw» 
and  her  cargo  was  taken  out,  and  the  priocipal 
part  of  it  necessarily  sold,  in  order  to  prevent 
its  destruction ;  but  the  vessel  might  have  been 
repaired  for  less  than  half  her  value,  so  as  to 
have  been  competent  to  prosecute  her  voyage; 
held,  that  the  loss  of  the  voyage  did  not  entitle 
the  insured  to  recover  for  a  total  loss  on  the 
ship.  Goold  V.  Shaw,  1  J.  C.  29a  &  C  af- 
firmed in  error,  2  J.  C.  442L 

286.  And  whether,  while  the  ve««l  is  m 
safety,  a  breaking  up  of  the  voyage,  in  conse- 
quence of  injury  to  the  cargo,  will  entitle  the 
Insured  to  a  total  loss  on  the  ship  ?  Qiu»^ 
Bnd. 

287.  Frei^  was  insured  from  Arckangd  to 
JsTtw-Yark.    During  the  voyage,  the  veaae!  ym 
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compelled  firom  necessity  to  pat  into  the  Hd- 
dtr  for  oaiety.  On  a  survey  of  the  vessel,  she 
was  fbiiDd  so  much  damaged,  as  to  be  incapa- 
ble of  beioff  repaired,  unless  at  an  expense  far 
exceeding  nail  her  value  ;  and  though  another 
vessel  might  easilv  have  been  obtained  at  ^Sm* 
sUrdamf  at  a  moderate  freight,  to  carry  an  or- 
dinaiT  cargo  to  JVetis  York  ;  yet  the  htn^^  of 
which  the  cargo»  in  this  case,  chiefly  consisted, 
being  so  much  wet  and  damaged  as  to  render 
it  unfit,  if  not  dangerous,  to  be  reshipped  in 
another  vessel,  even  if  any  master  would  have 
been  willing  to  carry  it  on  in  such  a  state ;  the 
voyage  was,  therefore,  broken  u(l  and  the  ves- 
sel and  cargo  sold  at  the  Hdder^  for  the  benefit 
of  all  concerned,  and  the  insured  abandoned 
for  a  total  loss ;  ktH  that  the  assured  had  a 
rigjbt  to  abandon  and  recover  for  a  total  loes^ 
deducting  frei^htjjnv  rata  UmariSf  firom  A*  to 
H.  WkUney  v.  The  JS/hihYork  Finmtn  Jhnur^ 
once  Con^amff  18  J.  R.  206. 

(c)  What  (here  is  a  loss  or  dtietioroHon  of  Die 

suited. 

S88.  Where  the  goods  saved  do  not  amount  to 
half  the  value  of  the  goods  insured,  the  insured 
mayabandon.    Gofmner  v.  Smiih,  1  J.  C.  141. 

289.  A  chariot  vms  insured,  to  be  carried  <« 
deck,  among  other  perils^  against  jettison,  and 

ftMfh»mavera|e;  the  box,  eatimaled 
[  *89  ]    at  *two thirdaof the  pcioeof the  whole» 

was  thrown  overboard  in  a  storm; 
t]i6  inmred  mey  abandon  for  atotal  losa,  as,  by 
the  loss  of  the  box,  the  sobiect  no  longer  remam* 
ed  in  specie.    Jisd^v.J&mdaf,  20.0.  £.334. 

290.  To  justiQr  en  abandonment,  in  case  of 
atrandiDjgf  ihe  goods  onist  be  dctanonted  to 
half  their  value.  LwBou  v.  CbfaimfriflRi  hsur- 
anee  CbMONy,  1  J.  R.  935u 

291.  Tba  venel,  on  board  of  wbicb  the 
goods  insured  were  kden,  stranded  al  the 
mouth  of  a  harfMir.  Not  being  able  to  get 
her  <^  immediately,  the  master,  with  the  ad* 
vice  of  penons  there,  ooneluded  to  break  up 
the  voyage.  Two  days  afler,  the  coods  were 
landed,  and,  ten  days  thereafter,  soul  at  publio 
aucticMi.  The  consignees  boo^t  the  poods, 
and  the  vomeA  bein^  got  off,  prooeedea  with 
the  goods  to  her  original  port  of  destination. 
They  were  iMt  opened,  bul  were  aoKd  by  ^e 
package;  and  tboagh  one  box  appeared  to  be 
injured,  there  was  no  evidence  of  the  extent  of 
the  damage;  kddf  that  the  insured  had  no 
right  to  abandon  for  a  total  loss;  and  that  the  in- 
smied,  in  this  ease^  was  bound  to  send  the  goods 
to  their  place  of  desdnation,  aa  the  acodent 
happened  at  the  mouth  of  the  harbor,  and 
lignlera  miglit  have  besA  oblaiiied  to  transpoit 
thegoods.    lUd, 

2SL  Stranding  is  not  ahtavs,  ispo  /octo,  a 
kMB  thai  will  justjfV  an  abandonment ;  hot  it 
is  a  <|HeBtioaof  evidenee,  whether  it  be  attend- 
ed with  such  eiivttmatances  aa  to  produce  a 
total  kis^  either  becaose  it  ia  fottowed  by  ship- 
wiecky  or  other  descruetioD  of  the  property, 
or  beoaiMS  the  vessal  eattnet  be  set  afloat,  er 
because  she  oanoot  be  repaired  at  ii»  place  of 
tbeperil,  or  cannot  be  ffot  off  at  an  expense  of 
baa  bv  value.  PMai  v.  Commtnm  bitw 
miu,  CSmmomu  U  J.  R.  9, 
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293L  A  suxKS^  that  if  a  vessel,  after  being 
stranded,  should  be  deemed  a  wreck,  or  her 
situation  desperate,  it  will  justify  an  abandon- 
ment, though  she  should  allerwards  be  got  off 
by  others,  and  repaired  for  a  less  sum  than  was 
estimated.  iVntouie  v.  Phamx  Inswaaeo 
a»mpany,llJ.R.2ga 

294.  &  seems,  that  a  survey,  as  to  the  state 
of  a  vessel,  though  not  concluave,  yet,  if  hon- 
esdy  made,  b  veiy  strong  evidence.       Ibid. 

f6&»  If  certain  articles  be  enumerated  in  a 
policy  of  insurance,  and  a  moiety  of  them  be 
lost,  we  assured  may  abandon,  as  for  a  total 
loss,  though  the  loss  is  not  equal  fo  a  moiety 
of  the  whole  cargo.  Vandenheuvel  v.  UniUd 
Jhuwunee  Company,  1  J.  R.  406. 

TQfL  Insurance  on  certain  articles  specified 
in  the  policy ;  part  are  lost  by  jettison,  and  part 
being  damaged,  are  sold  at  a  port  which  the 
vessel  lyas  obliged  to  put  into^  and  the  residue, 
being  less  than  a  moiety,  finally  arrive  at  the 
port  of  destinodon ;  the  assured  may  abandon, 
notwithstanding  that  by  deducting  the  sum, 
which  the  part  sold  produced^  from  the  pnme 
cost  of  all  tnat  partof  the  sulnect  which  never 
arrived,  it  would  reduce  it  to  less  than  a  moiety 
of  the  prime  cost  of  the  whole.  Moses  y.  Co- 
lumbian hmarance  Cmpang^,  6  J.  R.  219. 

297.  If,  during  the  voyage,  the  vessel  be  so 
much  ii^ured  as  not  to  be  worth  repairing^  it 
is  a  total  kss.  She0  v.  VmUd  Inswranee  Com- 
jKm,  d  J.  C.  34. 

<i96.  Where  the  vessel  cannot  be  [  *70  ] 
repaired  for  less  than  one  half  of 
heir  value,  so  as  to  complete  her  voyage  with 
die  original  eargo,  although  she  micht  be  re- 
fitted so  as  to  convey  part  of  it,  or  a  less  bulky 
one,  she  may  be  abandoned.  AhboU  v.  Broome^ 
1C.R.293. 

299.  Jl  aeesis,  that  the  value  to  be  taken.  In 
estimating  whether  the  vessel  can  be  repaired 
for  one  half,  is  not  the  valuation  in  the  policy, 
but  her  value  at  the  place  where  the  accident 
happened,  ibnimne  v.PAoBttir  itintrance  Com^ 
jwnv,  11  J.  R.  29a 

aoa  The  insured,  m  case  of  a  technical  leas 
of  ship,  by  sea  damage,  cannot  abandon,  unless 
she  has  been  injured,  at  least,  tq  the  amount  of 
one  half  Off  her  value  afier  deducting  one  third 
new  lor  oM.  SmOk  v.  Bett,  2  C.  C.  E.  15a 
Contra,  Dwsw  v.  United  hsurqnu  Company^ 
3  J.  C.  182. 

301.  If  injuries  to  a  vessel  previous  to  her 
sailing  on  the  voyage  insured,  are  not  such  aa 
to  VBoder  her  imseaworthv,  no  deduction  is, 
on  that  aecomH,  to  be  made  from  the  costs  of 
repairs^  In  determimng  whether  they  exceed 
one  half  her  value.  Dmyskr  v.  CohaMm 
iumranee  Company  2  C.  R.  85. . 

fd)  (Mer  causes  ofsibandofment, 

902.  Insurance  firom  ^eio-York  to  Bordeaux, 
The  policy  contained  the  usual  printed  clause : 
**  to  be  free  from  any  loss  whicn  may  arise  in 
consequence  of  a  seizure  or  detention  for  or  on 
account  of  any  prohibited  or  illicit  trade  ;^  and 
also  the  folbwing  written  clause :  **  warranted 
not  to  abandon,  if  turned  awav,  nor  if  raptur- 
ed, until  condemned."  On  her  voyage,  the 
venel  was  captured  and  carried  into  Engtandf 


70 


INSURANCE. 


n 


but  aflerwaids  released,  and  proceeded  on  her 
voyage  to  Btn-deaux,  where  she  was  seized  and 
detained,  on  account  of  her  having  come 
directly  firora  EngUmd,  and  ordered  to  leave 
the  territory  of  France ;  hM^  that  the  insured 
could  not  abandon  and  recover  for  a  total  loss, 
but  was  entitled  only  to  recover  for  a  partial 
loss  for  expenses  and  average,  to  be  computed 
from  the  capture,  until  the  arrival  at  BoraetmXf 
where  the  risk  terminated.  '^P^y^  ▼•  Ah»- 
York  Inavrance  Company^  3  J.  R.  ^. 

303.  Insurance  on  fifeifffat.  The  vessel  re* 
ceives  a  slight  injury,  ana  the  cam  is  taken 
out  much  deteriorated ;  the  vessel  being  still  in 
safety,  the  insured  abandons,  but  the  abandon^ 
ment  is  not  expresslv  accepted,  and  the  vessel 
is  repaired  at  a  small  expense :  as  the  vessel 
was  m  safety  at  the  time  of  abandonment,  this 
was  not  a  case  for  abandonment,  and  the  in* 
sured  ought  to  have  insisted  on  carrying  the 
car^  to  the  place  of  its  destination,  so  as  to 
entitle  himselrto  fhll  fi^gbt;  neither  is  the  in- 
surer to  be  deemed  to  have  accepted  the  aban* 
donment  on  the  freight  because  he  superin* 
tended  the  unloading  of^the  carso,  whicn  was 
necessary  fbr  the  repaim  of  the  ship,  as  he  was 
liable  for  those  repairs.  Omteolcf  v.Mt0*Forfc 
J&utiran<:€Ctmipatty,lJ.R.S05.  5.C.3J.lt9Bl« 

304.  The  insured  cannot  abandon  quia  ftmef, 
in  cases  in  which  the  danger  is  remote  or  con* 
tinffent  Craig  v.  IJMttd  hitunmee  CbmjHmy, 
6  J.  R.  29&  &  P.  Corp  v.  United  insurant 
CompcMV,  8  J.  R.  277. 

305.  A  fear  of  capture  on  die  voyage  Is  not 

a  ground  for  abandonment  ^Cntitt 
[  ^1  ]    V.  United  butawtee  Company ^  6  J. 

R.  236.  See  Saltw  v.  Urnkdhuw* 
anee  Company^  15  J.  R.  583. 

306.  A  law  of  the  country  to  which  the  ves- 
sel was  bound,  suljectinff  ves^Is  which  arriv- 
ed there  under  certain  circumstanoes,  to  con- 
fiscation, is  not  a  just  cause  fbr  breaking  up 
the  voyage,  unless  it  appear,  with  moral  cer- 
tainty that  the  law  apphed  to  the  present  case, 
and  that  had  the  ship  arrived  it  would  have 
been  enforced  agamst  her.     ibid, 

307.  h  seems  to  Kw  a  cause  fbr  abandon- 
ment that  die  port  of  destinadon  was  Aut,  by 
being  in  possession  of  an  enemy,  or  by  mter- 
diotion  or  trade,  or  by  blockade.    Rid, 

306.  Insurance  on  fireigfat  fhnn  JSfhO'York 
to  Bremen,  with  liberty  to  touch  at  Amsterdam, 
&c.  **  warranted  firee  from  seizure  in  port'*  The 
ship,  from  necessity,  put  into  Tesd,  where  she 
was  detained  under  the  laws  of  the  country; 
and  while  so  detained,  a  violent  storm  arose, 
and  fbr  greater  safbty,  and  with  the  advice 
of  the  crew,  the  cables  were  cut  and  the  ship 
run  on  shore,  in  oonseqaence  of  wfaieb,  she 
was^  so  much  iniured  as  not  to  be  worth  re- 
pairing ijf^ot  qS,  which  was  deemed  impracti- 
cable. Tne  cargo,  having  been  discharged, 
was  seized  hv  order  of  ffovemment,  and  put 
into  the  king's  stores  ;  hdd,  that  to  entide  the 
plaintiffs  to  freight,  there  mtist  have  been 
either  a  delivery  of  the  cargo  at  Bremen,  or  a 
voluntary  acceptance  of  it  at  the  Texd^  or  Aw^ 
sterdam,  by  the  conngnee  or  supercargo,  or  a 
refusal  by  him,  upon  an  offer  made  to  carry  on 
the  goods  hi  another  vessel ;  diat  if  the  master 
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or  ship  owner  neglects  to  forward  the  goods 
by  another  vessel,  when  he  has  it  in  his  power 
to  do  so,  in  conse<^uence  of  which  the  frei^ 
is  lost,  the  insurer  is  not  liable.  That  it  was  in- 
cumbent on  the  insured  to  show,  that  the  mas- 
ter was  prevented  by  some  other  cause  thaii 
the  seizure  of  the  goods,  from  canying 
them  to  Bremen;  otherwi^  the  omission  to 
carry  them  was  imputaUe  to  the  seizure,  as 
the  apparent  and  proximate  cause.  Bradkurti 
V.  Columbian  Inswranee  ConoMnv.  9  J.  R.  17. 

309.  Aod,  when  goods  mT  Wd  of  the 
same  vessel,  and  fbr  the  same  voyage,  were  in- 
sured against  the  dangers  of  die  sea  only ;  and, 
in  case  ofci^ure  or  detention,  the  risk  to  con- 
tinue during  and  after  suc^  capture  and  deten- 
tion ;  hdd^  that  there  was  no  acceptance  of  tbe 
cargo  at  Asuterdam  or  the  Ta^,  oy  the  super- 
cargo or  agent  of  the  shippers ;  and  that  die  loa 
of  the  voyage  was  occasioned  bv  the  seizonv 
which  prevented  the  cargo  from  being  sent  oo 
to  its  port  of  destination  in  anodior  wmA ;  tbe 
presumption  being  from  the  cireumstancea  of 
the  case,  and  no  evidence  to  tbecontraiy  being 
shown  by  the  plaintiff,  thai  had  it  not  been  for 
the  seizure,  another  vessel  might  have  been  pre* 
cured  to  camr  the  cargo  to  Brenten,  Sddff' 
feHnr.  ^TeuhYorklnsuranee  Company,9S,  R.  iL 

(e)  How  Jot  an  lAandonmeni  is  noeessanf, 

310.  The  insured  aremoi  bound  to  absados 
hi  case  of  an  accident,  bat  may  wait  tbe  final 
event,  and  recover  accordingly.  £arl  v.  iSloi^ 
1  J.  C.  3ia  5.  P.  Ihgei  V.  nure- 
ton,3J.C.24a  &  P.lleMoc&  •v.  [•n] 
Cohanbian  Intwranee  Compasm,  2  C. 
R.12».  S.P.  Smilhv.  8kmbaek,%C.C.l. 
156. 

311.  It  19  su^icnt,  if  the  loss  coodsine  loMl 
to  the  time  when  the  dbandonmeot  is  made. 
IM. 

312.  An  omission  to  alwndon  wil  not  de- 
prive the  assured  of  his  right  to  ree over  tlw 
actual  loss  he  bos  sustained.  Shtydtmy/.AMse 
Mnsuranee  Company,  2  J,  R.  loB. 

3ia  Where  there  is  «n  abaoliiie  destructiaB 
of  the  subject  matter,  an  abandonmeiit  is  un* 
necessaty  in  order  to  entitle  the  insured toa 
total  loss.    Gardvn  v.  Botme,  9  J.  R.  ISO. 

314.  If  profits  only  be  insured,  an  tbandoo- 
ment  is  necessary,  when  there  has  been  no  in- 
surance 00  the  cargo ;  and  in  such  oass  iimost 
be  made  eariy,  that  the  insurer  wscf  ele^ 
either  to  pay  only  his  loss,  or  to  pay  dm  and 
the  price  of  the  goods,  «l  first  sest,  and 
eharses;  therefore,  if  the  assumed  la  by,  and 
take  his  goods  and  sell  them,  he  cannot  after 
wards  call  on  the  tmdetwiltef  fbr  wy  tool 
dienrofits.    Tbsi  v.  £hi^  8  C.  R.  MJL 

315.  The  property  intured  w»  ea^pinred, 
and  during  the  pendency  of  die  prMMding% 
the  captors  agreed  with  tne  ceMig<«i  ts  d^ 
Ihrer  them  die  cargo,  on  tfadr  ffviig  ft  hoM  to 

the  amount  of  the  «pprelMd  vme  eflfae  fvop- 
erty:  the  property  waenppfttlBSd  >iag««y][ 
amount  than  theeum  tamred,  maA'Wm^Mfm 
to  die  port  of  desdnsfkMi,  eai  eoldtqr'^^' 
signeesfbran  advanoe  heyolMi  ti»  a0O«st  tf 

which  it  WM  appiaMI:  It  w«i  ^^1^  ^ 
demned,  on  sppeai  in  dM-  liil  MMMI S  W 
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that  the  inmired  waa  not  bound  to  abandon, 
but  might  recover  the  amount  paid  on  the 
bond,  or  as  much  as  was  covered  by  the  poli- 
cy, aa  a  partial  loss  :  the  spea  recuperan4i,  in 
such  case,  not  being  a  subject  for  abandon- 
ment, as  its  value  cannot  be  computed  by  a 
jury,  and  there  being,  after  a  condemnation  by 
die  highest  tribunal,  no  spes  recuperandi^  of 
which  a  Court  can  take  notice.  Grade  v. 
JVvw-York  Instarance  Company,  8  J.  R.  237. 

(f)  When  and  lunc  an  abandonment  is  to  be  made. 

316.  After  the  voyage  ia  completed,  and 
knowledge  by  the  insured  of  that  fact,  he  can- 
not abandon.    Parage  v.  Dale,  3  J.  C.  156. 

317.  An  abandonment  shoald  be  uncondi- 
tional, explicit,  and  on  sufficient  grounds,  and 
the  accident  occasioning  it  should  be  describ- 
ed with  certainty.  Suydam  v.  Marine  Insur- 
mice  Comoan^,  1  J.  R.  181. 

318.  The  insured  is  bound  by  the  cause 
which  be  assigns,  and  if  insufficient,  he  can- 
not avail  himself  of  a  subsequent  accident, 
without  making  a  new  abandonment    Ibid, 

319.  If  he  assign  a  wrong  cause  for  aban- 
donment, although  he  cannot  recover  for  a  to- 
tal loss,  he  may  recover  for  the  loss  which  he 
bas  acmally  sustained.  Sttvdam  v.  Marine  In- 
mtrance  Company,  2  J.  R.  138. 

320.  Wliether  an  abandonment  was  accept- 
ed or  not,  is  a  question  of  fact  for  tlie  jury  to 
determine.    BdlY.SmUh,2J.K.98. 

321.  Where  the  act  incorporating  an  insur- 
ance company  provides  that  no  losses  shall  be  • 
settled  or  paid  without  the  approbation  of  at 
least  four  of  the  directors,  with  the  presi- 
dent,  or  assistants,  or  a  plurality 

[  *73  ]  *of  them,  the  acceptance  of  an  aban- 
donment by  the  pneaident  and  assist- 
ants alone  will  not  be  binding  on  the  company. 
Beatty  v.  Mcarint  huvarunce  Company^  2  J .  R. 
109. 

322.  The  act  of  abandonment  is  valid  and 
eomplcte,  so  as  to  fix  the  technical  totij  loss, 
wultout  exhibitmg,  at  the  time  of  making  it, 
the  preliminary  proofs.  Barker  v.  Pkanix  Ai- 
mtrance  Companv,  8  J.  R.  307. 

2X3,  By  the  clause  in  the  policy,  ''Warrant- 
ed not  to  abandon,  if  detained  or  capmred, 
until  aix  months  after  nodce,"  &c.,  the  right  to 
abandon  is  only  suspended,  and  an  abandon- 
ment at  the  expiration  of  die  time  being  duly 
made,  it  relates  back,  and  takes  eftect  from  the 
tiflM  of  the  loss.  Clttrkmm  T.  Phanix  Insw" 
once  Comvany,  9  J.  R.  1. 

324.  Where  a  policy  contained  a  clause 
wirrantini^  not  to  abandon,  in  case  of  capture 
or  detention,  until  six  months  after  notice 
thereof  to  the  insurers ;  and  the  vessel  was 
condemned  in  leas  than  a  month  after  her  cap- 
ture; hddy  that  the  insured  bad  a  right  to 
abandon  immediately  after  condemnation  ;  the 
warranty  being  confined  to  the  cases  of  C4ip- 
ture  or  detention  only,  (^den  v.  Columbian 
huurance  Con^pany,  10  J.  £  273. 

325.  Where  different  sorts  of  goods  are 
specified,  and  separately  valued  in  the  same 
policy,  the  insured  may  abandon  any  one  sort 
or  artScte,  in  ease  of  loss,  and  retain  the  rest, 
ID  the  same  manner  as  if  the  difierent  articles 


had  been  insured  b^  diffi^rent  policies.  Det- 
dericks  v.  Commercud  Luurance  Company,  10 
J.R.234. 

(g]  What  toiU  he  a  toaxver  of  a  previous  dbaii^ 

donment» 

326.  If  the  assured,  after  an  abandonment 
of  the  vessel,  purchases  her  for  his  own  ac- 
count and  belieiit,  it  ia  a  waiver  of  the  aban- 
donment, and  he  is  entitled  to  recover  for  a^ 
partial  loss  only.  JSbboU  v.  Sebor,  3  J.  C.  39. 
S.  P.  SaidUr  v.  Church,  cU.  id.  S,  P.  And 
although  the  assured  gave  due  notice  of  the 
time  and  place  of  sale  to  tlie  insurer.  Ogden 
v.  JF^  hiBuranee  Company,  10  J^  R.  177.  S. 
C.  in  error,  12  J.  R.  25. 

327.  If  the  property  abandoned  afterwards 
arrives  in  safety,  and  is  tendered  to  the  insurer, 
who  refuses  to  accept  it,  a  sale  by  the  insured, 
for  the  benefit  of  the  insurer,  is  not  a  waiver. 
Livingston  r.  I^utie,  3  J.  C.  2^ 

328.  A  vessel  put  into  a  port  in  distress, 
where  she  was  condemned  as  not  worth  re- 
pairing, was  sokl  under  the  order  of  a  Court 
of  Admiralty,  for  the  benefit  of  all  concemed| 
and  was  purchased  by  the  supercargo,  on  ac* 
count  of  the  aasured;  before  notice  of  the 
purchase  the  assured  abandoned,  but  the  in- 
surer refused  to  accept  the  abandonment ;  the 
vessel  was  afterwards  brought  to  her  port  of 
destination,  and  sold  at  auction  to  a  stranger, 
without  any  ofibr  being  made  to  deliver  the 
vessel  to  the  underwriter,  or  his  being  consult- 
ed as  to  the  propriety  of  the  sale :  this  was 
not  a  waiver ;  the  assured  not  having  appro- 
priated the  vessel  io  his  own  use,  or  attempted 
to  derive  any  benefit  from  the  purchase.  jSb^ 
boU  v.  Broome,  1  C.  R.  292. 

329.  I(  after  abandonment  to  the  insurers 
on  vessel  and  fireight  respectively,  the  insured 
compromises  with  the  insurer  on 

vessel,  receives  •part  of  the  amount    [  ^74  ] 
of  the  loss,  and  becomes  substituted 
in  all  the  insurer's  rights  to  the  property,  it 
Is  not  a  waiver  of  the  abandonment  of  the 
fi^ight    Davy  r.  HaUett,  3  C.  R.  IG. 

mO,  After  an  abandonment,  which  is  not 
accepted  by  the  insurer,  the  insured  remains 
the  q%tasi  agent  or  trustee  of  the  insurer,  and 
must  do  what  he  thinks  most  for  the  interest 
of  the  concerned ;  and  if  he  acts  with  fidelity, 
and  sells  the  vessel  and  property  insured  at 
public  auction,  in  the  usual  manner,  without  a 
view  to  his  own  benefit,  it  is  no  waiver  of  the 
abandonment,  nor  will  it  prejudice  his  claim 
against  the  insurer  for  a  total  loss.  Waldcn  v. 
Phanix  Insuranee  Company,  5  J.  R.  310. 

331.  After  a  waiver  of  an  abandonment,  the 
insured  can  only  recover  an  average  loss,  j^ 
boU  V.  Sebor^  3  3.  C.  39. 

(h)  Effect  qf  an  abandonmefiL 

332.  Io  the  interim  between  a  loss,  which 
gives  a  right  to  abandon,  and  the  time  when 
Uie  insured  elects  to  make  an  abandonment, 
the  insured  is  bound  to  take  all  proper  meas- 
ures to  recover  and  preserve  the  property  in- 
sured, and  if  {^ilty  of  fraud'  or  misconduct, 
the  insurer  will  be  discharged.  Boget  v. 
ThursUnif  2  J.  C.  248. 
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333b  In  case  of  capture,  if  the  ineured  alMo- 
dona,  and  receives  the  amount  of  the  Ioh^  and 
after  condemnation,  the  property  la  purchased 
by  hira  or  his  agent,  the  purchase  will  enure 
to  the  benefit  of  the  insurer,  if  such  be  bis 
election ;  and  if  the  property  thus  purchased 
be  vested  in  other  articles  by  the  agent  of  the 
assured,  which  are  transmitted  by  hira  to  his 
principal,  who  sells  them,  trover  lies  by  the  in- 
surer ;  for  by  his  afSrmance  of  the  acts  of  the 
agent  he  obtains  an  absolute  property  in  the 
goods,  and  the  subsequent  sale  by  the  assured 
amounts  to  a  conversion.  Unned  /Muremce 
Company  v.  Robinaon^  2  C.  R.  280.  &  C.  af- 
firmed in  error,  1  J.  R.  592. 

334.  The  acceptance  of  an  abandonment 
relates  back  to  the  time  when  the  accident  oc- 
casioning the  loss  happened,  and  constitutes 
the  insurer  owner  of  the  property  firom  that 
period.     VmUd  huurance  Compwm  v.  Soott,  1 

j.R.ioa 

335.  Underwriten  on  the  same  policjr,  by 
accepting  an  abandonment,  and  appointing  a 
common  a|;ent  to  take  care  of  the  property, 
do  not,  thereby  constitute  themselves  partners. 


336.  A  vessel  insured  was  captured  and  con- 
demned, and  an  ofier  to  abandon  made,  which 
the  insurer  refiised;  after  condemnation,  the 
master  made  a  compromise  with  the  captors^ 
and  received  back  the  vessel ;  hdd^  that  the 
total  loss  having  been  fixed  by  the  abandon- 
ment, it  was  not  in  the  power  of  the  master, 
by  anv  act  of  his,  to  change  the  total  into  a 
partial  kMs,  without  the  subsequent  aasent  of 
the  assured ;  and  that  the  purchase  of  the  ves- 
sel by  the  master  was  for  the  benefit  of  the 
insurer,  if  be  chose  to  take  it,  and,  if  he  did 
not,  still,  that  his  refiisal  did  not  affect  the 
abfluadonment.  Jumd  v.  Mwrmt  J^wurance 
CMnmiiw,  7  J.  R.  412. 

337.  And  that,  besides  the  total  loss,  the  ae- 
■nred  were  entitled  to  recover  for  all  the  ex- 
penses incurred  in  endeavoring  to 

[  *75  ]  recover  the  ^property  prior  to  the 
composition  between  the  master  and 
capton;  whicn  expenses  were  to  be  appor- 
tioned as  geneial  average,  and  borne  by  the 
vessel,  fireigbt,  and  cargo :  but  the  insured  on 
the  vessel  could  only  recover  the  proportioa 
chanreable  to  the  vessel.    Ibid. 

3Sc.  But,  the  master  having  raised  money, 
by  &oftomry,  for  the  r^urchaae  of  the  vessel, 
which  the  assuren  baa  refused  to  accept,  they 
were  hdd  not  to  be  answerable  for  the  marine 
interest  secured  to  be  paid  bv  the  bottomry 
bbnd,  nor  for  any  charges  or  kms  consequent 
to  the  purchase.    i&idL 

339.  To  lender  the  insurer  liable  for  marine 
interest,  it  ought  evidently  and  clearly  to  ap- 
pear, that  there  were  no  other  means  of  rais- 
mg  money  than  by  a  bottomry  bond.  Btad^ 
V.  Commarciid  huuranet  Companjf,  3  J.R.  3S2. 
S.  P.  Jumd  V.  Jlfarjfie  hourtmu  Ompanv^  7 
J.  R.  412. 

340.  By  an  abandonment,  the  roaster  be- 
comes the  agent  of  the  insuren^  and  the  plain- 
tiff is  not  bound  bv  his  subsequent  acts,  unless 
tiiey  have  adopted  them.  Jtaul  v.  Marine  iin- 
iunmee  Ompof^,  7  J.  R.  412L 

dm 


341.  And  the  master  is  answerable  to  the 
assurers  alone,  whose  agent  he  becomes  by  the 
abandonment,  for  his  misconduct,  or  loo. 
Gardert  v.  Columbian  buuranee  Compmy,^  J. 
R.  514. 

342.  If  an  abandonment  be  made  of  a  ves- 
sel, which  is  afterwards  taken  and  sold  under 
a  bottomrv  bond,  the  insurer  will  be  liable 
only  for  the  difference  between  her  value  at 
the  time  of  abandonment,  and  the  suni  at 
which  she  is  valued  in  the  policy.  HWams 
v.  Smith,  2  C.  R«  la 

343.  The  plaintiffs  were  insurers  on  the  car- 
go and  fieight,  and  the  defendant  <m  the  ship; 
after  capture,  abandonment,  and  restoration  of 
the  ship  and  cargo,  the  net  proceeds  of  the 
cargo  were  appliui  by  the  master  and  consigii- 
ees  to  defray  the  exoenae  of  the  necessary  re- 
pairs of  the  ship,  ana  also  for  arming  her ;  hdd, 
that  the  insurers  on  the  ship  were  uafale  fbra 
proportion  of  the  net  proceeds  of  the  caip, 
applied  to  the  neceasaiy  expenses  of  repairiog 
the  ship,  but  not  for  arming  or  increasing  her 
complement  of  men ;  and  the  sum  they  were 
to  pay,  was  to  bear  the  same  proportion  to  the 
whole  sum  so  applied,  as  the  sum  so  subscribed 
by  them  to  the  polky  bears  to  the  whole 
amount  underwritten  on  the  ship.  Vmted  h- 
suranee  OMRpoiqf  v.  SeoH,  1  J.  &.  106. 

344.  The  interdiction  of  commerce  with 
the  port  of  destination,  W  meana  of  abkwkade, 
is  a  peril  within  the  poficy,  and  the  veod  a 
not  Dound  to  proceed  to  the  nearest  port  to  de- 
liver her  cargo,  nor  is  the  afileighter  bound  to 
receive  his  goods  there ;  but  if  2ie  vesKl  goes 
to  another  port  for  the  purpose  of  defiveriag 
her  cargo,  it  will,  after  abandonment,  be  con- 
sidered as  having  been  done  for  the  beoeft 
of  the  insurer.  Sdkmidt  v.  UnSkd  imma 
Comptarnf,  1  J.  R.  249. 

345»  And  the  acceptance  of  die  cargo  >t 
another  port,  by  the  consignee,  under  the  or- 
cumstances  of  the  case,  and  fiom  neeesnty,  is 
an  act  done  for  the  benefit  of  all  concerned, 
and  does  not  prevent  the  insured  fiom  recor- 
ering  for  a  total  loss  on  the  abaodoomeot  M. 

3&.  Where  fieif  ht  is  tesured,  sod  the  vea- 
sel  meets  with  an  mjury  during  the  voyi^ 
the  insured  cannot  recover  fit>m  the 
insurer,  unless  *he  has  entitled  him-  [  *76  ] 
Self  to  receive  fireigbt  fix>m  the  ship- 
per, by  offering  to  carry  on  the  goods.  HaM 
V.  kJaat,  3  J.  C.  9a  S.  p.  GrUmM^.^ftm- 
York  Aimnmce  Cmaoansh  1  J.  R.  20S.  &  CL 
3  J.  R.  321.  &  P.  BradhMTH  v.  Cbbaito 
ifinirance  Compaimi^  9  J.  R«  17. 

347.  Where  vessel  and  fi^ei^  are  separate- 

Iv  insured,  an  abandonment  of  the  ^^^]^ 
tne  insurer  on  the  vessel,  doei  not  preclude 
the  insured  fiiom  recovering  on  the  policy  on 
ftei^t.  Airy  v.  HUM,  3  C.  R.  M.  S,P* 
Umngtton  v.  Colvmbian  JunowMt  Cmpt^ 
3 J.R.  49. 

34&  It  is  the  better  opmioo,  daittheaban- 
domnent  c^  the  ship  deprives  the  hworer  oo 
flf^lght  of  his  salvage,  or  the  he«e  of  any  n- 
demniQr.  Per  Kent,  Ch.  1.  lApJMba  r« 
Colnmbiim  huHranet  C&n^mtjff  8  J.  R>  49. 

349.  On  a  valued  policy^  oo  Ms^^^ 
the  time  of  a  total  kisB^  then  li  ui  aehoaia 
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right  to  freight,  die  insured  'm  entitled  to  re- 
coyer  the  whole  amount  of  the  Taluatioo, 
which  is  to  be  adhered  to,  if  the  case  be  fair 
and  honest  between  the  parties.  Davy  v.  Hid- 
Utt,  3  C.R.  16. 

350.  If  the  insured  abandons  to  the  insurers 
on  vessel  and  freight  respectively,  he  may  re- 
cover from  the  latter  for  tne  loss  on  the  freight, 
deducting,  pro  rtdOj  if  any  freight  has  been 
previously  earned.    Ibid. 

351.  On  a  total  loss  on  a  policy  on  freight, 
the  insured  is  entitled  to  the  whole  amount  of 
the  freight  without  any  deductions  for  ex- 
penses, which  the  vessel  would  necessarily  have 
Deen  put  to  in  case  of  her  safe  arrival.  Ste- 
veng  V.  Columbian  Intunmee  Company.  3  C. 
R.4a  ^^' 

359l  Where  cargo  and  profits  are  separately 
insured,  an  abandonment  of  the  cargo  to  the 
insurer  on  cargo,  does  not  preclude  the  in- 
sured from  recovering  a  total  Joss  on  the  policy 
an  profits.    Miu^rd  v.  ffoOett,  1  J.  R.  433. 

353.  After  an  abandonment  of  the  vessel, 
and  acceptance,  the  insurer  is  entitled  to  what- 
ever freight  may  be  earned  subsequent  to  the 
abandonment.  United  Ingtirance  Companyy 
T.  Ltnax^  1  J.  C.  377.  &  C  affirmed  in  error, 
9  J.  C.  44a  The  freight  prior  to  the  loss, 
goes  to  the  ship  owner,  or  to  his  representativfu 
me  insurer  on  freight.  Marine  Jnntranu  Com- 
pany V.  UnUed  huwranee  Companjf^  9  J.  R.  186. 

3^4.  And  he  is  chargeable  with  the  subse- 
quent wages  of  the  crew,  oi  oimier,  but  not  aa 
utfurer.    M* Bride  v.  Marine  hm ranee  Com-' 
pom,  7  J.  R.  431. 

^55.  If  the  insurer  does  not  accept  the  aban- 
donment, he  can  he  liable  only  for  a  total  loss, 
and  the  necessary  expenses  incurred  in  labor- 
ing for  the  safety  and  recovery  of  the  subject 
insured;  in  which  may  be  included  the  ex- 
penses of  wharfage,  and  selling  the  ship.    Ibid. 

356.  The  insurer  on  the  cargo  has  nothing 
to  do  with  the  freij^t,  and  the  acceptance  of 
the  net  proceeds  otthe  caigo,  by  the  insurers, 
after  the  abandonment,  forms  no  ground  for  a 
claim  of  freight  against  them.  Marine  huvT' 
emee  Company  v.  UmUd  hmaronee  Cfmpany.9 

J.  iL  18a    ^  ^  ^' 

357.  If  the  vessel  is  compelled,  by  disasters, 
to  put  into  an  intermediate  port,  and  the  voy- 
age is  neoeastfil^  broken  up,  and  the  owner  of 
the  goods  receives  them  there,  a  pro  rata 
freight  is  earned,  and  the  insured  on  freight  can 

only  recover  from  the  insurer  a  pro- 
[*T7]    portion  of  *the  amount  subscribed, 

equal  to  the  proportion  of  the  voyage 
which  remained  to  be  performed.  ffUlianu 
w.  Smiih,  S  C.  It  la 

356.  So,  if  the  master  of  the  vessel  be  also 
owner  of  the  cargo,  and  he  takes  uponliimself 
the  disposal  of  the  goods,  he  wiO  be  consider- 
ed as  acting  in  his  capacity  of  owner,  and 
thereby  exonerating  the  insurer  on  freight  firom 
indemnifying  him  Tor-such  proportion  of  the 
voyage  as  may  have  been  perfbrined.    Ibid. 

(i)  OrdSeru^  and  diepooal  ^  Ac  ^fuAe  «&aii- 
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359.  Afleranabandoimieotftheeonslgneeof 
the  goods  insured  becomes  the  agent  of  *Jie 


insurer ;  and  his  act?,  if  done  in  good  faith,  are 
at  the  rtek,  and  for  the  benefit  of  the  insurer. 
Gardiner  v.  Smith,  1  J.  C.  141. 

360.  The  insured  may  recover  above  the 
sum  insured,  for  the  expenses  of  labor  and 
travel  for  the  defence  and  recovery  of  the  prop- 
ertv  insured ;  and  where  expenses  are  incur- 
red for  the  recovery  of  the  ship,  the  insured 
may  recover  the  whole  amount  against  the  in- 
surer on  the  ship,  thouffh  the  freight  and  cargo 
should  be  incidentally  oenefited,  and  ought  to 
contribute  in  proportion ;  leaving  the  insurer  on 
the  ship  to  recover,  if  he  can,  of  the  owners  or 
insurers  of  freight  and  cargo,  for  their  con- 
tributory shares.  Watson  v.  Marine  huwranee 
ConuMUM,  7  J.  R.  57.    iSee  7  J.  R.  412. 

361.  Where  the  vessel  was  captured  and 
condemned,  the  insured  was  held  entitled  to 
recover  beyond  the  amount  of  the  total  loss,  for 
the  expenses  of  the  captain,  in  endeavoring  to 
obtain  the  release  and  restoration  of  the  soi[^ 
which  included  wages  of  the  captain,  from  the 
time  he  lefl  the  ship  until  his  arrival  home,  in- 
cluding his  passage  money,  together  with 
commissions  and  interest ;  out  the  insurer  on 
the  ship  is  not  liable  for  any  expense  specifi- 
cally and  exclusively  for  the  benefit  of  the  car- 
go, nor  for  anv  sum,  per  diem,  agreed  by  the 
owner  to  be  allowed  the  captain  while  in  port. 
HwL 

363.  It,  after  capture  and  abandonment,  the 
insured  appoints  an  agent  for  the  management 
of  the  property,  who  compromises  vrith  the 
captors,  the  insurer  is  still  liable  for  a  total 
loss,  without  making  any  deduction  for  what 
has  been  recovered,  as  long  as  it  remains  in  the 
hands  of  the  agent,  or  other  third  person^  to 
whom  the  insurer  must  look.  MiUer  v.  De 
Ptvster,  3  C.  R.  301. 

363.  Under  the  permission  grmted  by  the 
policy,  to  labor,  &^.,  the  insurer  is  liable  for 
expenses  incurred  in  attempting  to  recover  the 
property,  in  addition  to  the  payment  of  a  total 
loss.  Jumet  v.  Marine  hutaranee  CbtMHtny^  7 
J.R.413.    5'.P.7J.  R.57. 

364.  Where  a  policy  contained  a  warranty 
of  neutral  property,  and  a  clause  makinc  it 
lawful  and  neeeesary  for  the  assured,  his  rac- 
tore,  &c.  to  sue  for,  labor  and  travel,  in  and 
about  the  defence,  safeguard,  and  recovery  of 
the  property,  &c ;  hdd,  that  in  case  of  capture, 
the  assured,  or  their  agents,  were  not  bound 
to  put  in  a  claim  or  appeal ;  and  though  the 
property  was  condemned,  because  no  claim 
was  interposed,  yet  the  assured  were  entitled 
to  recover;  for  the  assured  has  a  right  to 
abandon  immediately  on  advice  of  the  capture ; 
and  afler  an  abandonment  rightfully  made,  the 
master  becomes  the  agent  or  servant 

*of  the  insurers,  and  is  answerable    [^8] 
to  them  for  his  misconduct  or  ne|^t. 
Oardere  v.  CotwMan  huuranee  Company^  7 
J.  R.  514 

XIL  FrtHminary  proofb. 

865.  The  clause  in  the  JVH^-Forft  poficies^ 
that  the  loss  is  to  be  paid  in  30  days  after  proof 
of  interest  and  loss,  is  merely  to  furnish  rea« 
sonaUe  information  to  the  insurer,  and  is  ]9> 
erally  construed  to  require  only  the  best  evi 
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dence  of  the  fact  In  the  possession  of  the  party 
at  the  time.  Barker  v.  Phttnix  iuurance  Com- 
pany, 8  J.  R.  307.  &  P.  Launrence  v.  Ocean 
^imrance  Company,  11  J.  R.  241. 

366.  Proo(  in  a  strictly  legal  and  technical 
sense,  or  the  oath  of  the  party  or  witnesses,  is 
not  requisite.  LenoxY.UnUedlnatmuice  Com- 
pany, 3  J.  C.  224. 

367.  Where  a  loss  is  to  be  paid  in  thirty 
days  after  proof  thereof,  the  protest  of  the  mas- 
tei,  stating  the  loss,  and  the  bill  of  lading 
and  invoice,  are  sufficient  preliminary  proofs. 

3G8.  And  under  a  policy  so  worded,  it  is  un- 
necessary to  produce  any  proof  of  interest ; 
the  protest  alone  is  sufficient  Jkdcot  v.  Marine 
Jnfurance  Company,  2  J.  R.  130. 

3G9.  If  it  be  agreed  in  the  policy,  that  **  if  the 
vessel,  upon  a  regular  survey,  should  be  de- 
clared unseaworthy,  or  incapable  of  prosecut- 
ing her  voyage,  by  reason  of  her  being  unsound 
or  rotten,"  the  insurer  should  be  exonerated ; 
and  during  tlie  voyage,  the  vessel  is  surveyed 
and  condemneil ;  the  survey  is  a  necessary 
part  of  the  preliminary  proof,  and  must  be  ex- 
nibited,  or  some  account  given  of  its  non -pro- 
duction, before  the  insured  can  bring  an  ac- 
tion. Haf  V.  Marine  Insurance  Company,  4'  J. 
R.132. 

370.  The  protest,  invoice,  and  ori^nal  hills 
of  parcels  of  the  goods  mentioned  in  the  in- 
voice ;  a  survey  of  the  goods  by  which  it  ap- 
peared that  they  were  damaged  by  sea  water, 
and  an  authenticated  account  of  the  sale  of  the 
goods,  at  auction,  were  considered  sufficient 

.  proof  of  interest  and  loss.    Johnston  v.  Colum- 
bian Insurance  Company,  7  J.  R.  315. 

371.  It  18  not  necessary  that  the  preliminary 
proofs  should  be  exhibited  at  the  time  of  mak- 
ing the  abandonment.  Barker  v.  Pfuenix  Ai- 
suranee  Company,  8  J.  R.  307. 

372.  If  at  the  time  of  exhibiting  the  prelim- 
inary proofs,  the  insurer  does  not  object  to  their 
fiufficiency,  but  refuses  to  pay  the  loss  on  some 
other  specific  ground,  it  is  an  admission  of 
their  sufficiency.  Fos  v.  Robinsonf  9  J.  R. 
192. 

373.  A  copy  of  a  letter  from  the  master  of  a 
ship  to  the  correspondents  of  his  owner,  in- 
forming them  of  the  loss,  transmitted  by  die 
correspondents  to  the  owner,  was  hdd  suffi- 
cient proof  of  the  fact  of  loss ;  that  being  the 
best  evidence  which  the  paity  possessed,  law- 
rence  v.  Ocean  Insurance  (Jompanu^  11  J.  R« 
941. 

[  ^79  ]    *XI1I.  AJSustmtni  </  Josses. 

374.  An  adjustment  signed  by  the  insurer, 
does  not  conclude  him,  it  he  can  show  that  it 
was  made  on  the  misrepreacntation  of  the  insur- 
ed; and  whether  the  misrepresentation  pro- 
ceeded from  mistake  or  design,  ia  immaterial. 
Faugier  v.  HaUett,  2  J.  C.  233. 

375.  An  adjustment  made  in  a  foreign  coun- 
try, according  to  the  laws  of  that  country,  ia 
not  conclusive  upon  parties  who  have  entered 
Into  the  contract  heie,  who  are  governed  only 
by  the  law  of  this  state.  Lenox  v.  VniUd  Jn- 
9uranu  Company,  3  J.  C.  178. 

27ii,  Where  a  general  average  is  fairly  Bet- 

374 


tied  in  a  foreign  port,  and  the  insured  is  obliged 
to  pay  his  proportion  of  it  there,  he  may  re- 
cover the  amount  so  paid  by  him,  fi*om  the  in- 
surer, though  such  general  average  may  have 
been  settled  difierendy  abroad  from  what  it 
would  have  been  in  the  home  port.  Strong  v. 
Firemen  Insurance  Company,  11  J.  R.  323. 

377.  The  rule  of  adjustment,  in  case  of  gen- 
eral average,  is,  to  estimate  the  goods  lost,  as 
well  as  tliose  saved,  at  the  price  they  would 
have  fetched  at  the  port  of  discharge,  on  the 
ship's  arrival  there,  freight  being  deducted. 
Ilnd. 

378.  It  is  the  duty  of  the  master  to  cause  an 
adjustment  to  be  made  upon  his  arrival  at  the 
port  of  destination ;  and  he  has  a  lien  upon  the 
cargo  to  enforce  the  payment  of  the  contribu- 
tion.   Per  Fan  Mss^  J.    Ibid. 

379.  An  adjustment  cannot  be  opened,  ex- 
cept on  the  ground  of  fraud  or  mistake,  from 
fiicts  not  known ;  but,  where  all  the  facts  ba\'e 
been  disclosed,  it  is  conclusive,  Dow  v.  Smiih, 
1  C.  R.  32. 

380.  An  adjustment  made  by  the  agent  of 
the  insurer,  does  not  bind  him  so  fiir  but  that 
he  may  show  it  to  be  erroneous.  Bordis  r. 
HaUet,  1  C.  R.  444.  ^ 

381.  If  the  goods  Insured  be  valued  at  so 
much  per  pound  in  the  policy,  their  weight 
Ihust  be  calculated  according  to  the  standard 
of  the  place  where  the  contract  was  made. 
Grade  v.  Bowne,  2  C.  R.  30. 

382.  The  valuation  in  a  policy  is  concUisire 
on  the  insurers,  if  there  is  no  fraud  or  iooposi- 
tion.  Kane  v.  Commercial  Insuranct  OompattJlf 
8  J.  R.  229. 

383.  The  premium  may  be  resorted  to  as  a 
guide  to  discover  the  amount  intended  to  be 
insured.  Post  and  others  v.  Pkanix  htursMc 
Company,  10  J.  R.  79. 

384.  In  anopen  policy  on  cargo,  tba  invoice 
price  of  the  goods  is  the  value  which,  upon  a 
total  loss,  tl^  hisured  is  entitled  to  recover. 
Gahn  V.  Broome,  1  J.  C.  120. 

385.  And  that  without  any  deduclionfortbe 
drawback  allowed  on  exportation.  Rid.  S.  P. 
Mintum  v.  Columbian  bisuranu  Compafty^  10 
J,  R.  75.        » 

386.  By  the  terms,  <<  invoice  price  of  die 
goods,**  is  to  be  understood  the  prime  com. 
lie  Roy  V.  United  Insurance  Company,  7  J.  B. 
343. 

*387.  jR  seemsy  that  in  estimating  a  [  *S0  ] 
total  loss  on  an  open  policy  of  insur- 
ance, the  value  of  the  goods  at  the  outset  or 
commencement  of  the  risk,  with  the  usual 
charges,  is  what  the  insurer  ought  to  pay ;  un 
that  the  prime  cost  is,  generally,  the  safeiit  ana 
best  rule  of  aaceitaining  such  value,  especially 
where  the  goods  are  purchased  for  exportalioo* 
Ibid. 

388.  A  total  loss,  and  ako  an  aveiageloSi 
are  not  both  recoverable  under  the  same  pou* 
cy.  Sckmidi  v.  Umied  hisuranu  ComposKjh  ^ 
J.  R.  249. 

389.  The  insured,  in  making  up  an  aeeoont 
of  loas  OB  aa  open  poliey,  «anaot  ebMS  tm- 
missions  on  the  purdMHe  of  goods  by  himaeK 
•^hoKifmoua,*lJ.  R.312.  . 

390.  A  vessel  waa  izisuied  ftom  J\fi^^^** 
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to  Bordeaux^  and  consigned,  with  a  part  of  tiie 
cargo  lielongiDg  to  the  owner,  to  a  person  at 
B.,  on  whom  the  owner  had  drawn  bills  to  the 
full  amount  of  the  goods  and  freight ;  and  the 
master  applied  to  the  consignee  (or  money  to 
make  the  necessary  repairs,  to  enable  the  ves- 
sel to  return  to  ATeuhiorkj  and  the  consignee 
advanced  the  money,  and  took  a  bottomry  bond 
for  the  amount ;  held^  that,  as  it  did  not  appear 
that  there  were  no  other  means  of  raising 
money,  the  insurers  were  not  bound  to  pay 
the  bottomry  bond^  but  were  liable  only  for  the 
repairs.  luade  v.  Commercial  huttranct  Com- 
pamh  3  J.  R.  353. 

^1.  In  cak;ulating  a  loss  on  an  open  policy, 
the  premium  of  insurance  is  to  be  addea.  Qg' 
den  V.  Columbian  Ingunmtie  Company,  10  J.  K. 
27a 

d99L  If  the  insurer  refuses  to  accept  an  aban- 
donment, and  the  insured  sells  the  property, 
the  money  prodnced  bv  the  sale  must,  in  the 
case  of  a  total  loss,  be  deducted  from  the 
amount  for  which  the  insurer  is  liable.  Church 
▼.  Re4&tni^  and  HalUU  ▼.  Peyton,  1  G.C.  E.  21. 
28. 

390.  In  estimating  the  amount  of  loss,  in 
case  of  repairs,  the  insurer  is  entitled  to  a  de- 
duction of^one  third,  new  for  old,  without  any 
distiBCtion  as  to  the  age  of  the  vessel,  or  wheth- 
er siie  was  new,  and  on  her  first  voyage  or  not 
Dunham  v.  Commarial  hsuranct  Company,  11 
J.  ft.  315. 

3^  The  rule  by  wjiich  to  calculate  a  par- 
tial loss  on  goods,  arising  from  sea  damage,  is 
the  diflbrence  between  tne  gross  proceeds  of 
the  sound  and  damaged ;  that  is,  a  proportion 
of  the  prime  cost  of  the  damaged  goods,  cor- 
responding to  the  proportion  of  the  diminu- 
tion of  the  gross  proceeds  thereof  Lauh 
renee  r.  ^f^York  huurance  Company,  3 
J.  0. 217. 

395.  The  fluctuation  of  the  mai^et,  freight, 
or  duties  and  port  charges,  are  not  to  be  in- 
cluded.   Rnd. 

396.  In  an  open  poficy  on  vessel,  to  ascer- 
tain her  value,  charges  are  only  to  be  al- 
lowed for  such  articles  as  add  to  her  perma- 
nent value,  or  as  are  necessary*to  prepare  her 
for  the  voyage  insured,  as  provimons,  &c.,  to- 
gether widi  a  month's  pay  advanced  to  captain 
and  crew.    KembU  v.  Browtu,  1  C.  R.  75. 

997.  The  two  per  cent  deducted  in  cases  of 
total  loss,  is  Gonsidered  as  a  part  of  the  premi- 
uo*,  ttnd  m  not  therefore  to  be  added  to  the  val- 
uation.   Ihid. 

*3d8.  Where  the  insurer  is  liable 
[  *81  ]  beyond  the  amount  of  a  total  loss,  for 
expenses  which  have  been  paid  by 
die  insured,  the  latter  will  be  allowed  interest 
Irom  the  time  of  making  the  advance.  Van- 
denhetnd  v.  Untied  huuranu  Company,  1  J. 
B.406. 

399.  Hie  jury  have  a  discretion  to  allow 
interest  on  the  amoirot  of  a  partial  loss,  if,  un- 
der aU  dxcumstances,  they  think  it  proper. 
Jhimymow,  1  J.  R.  319. 

400.  A  partial  loss  arising  Grom  a  compulso- 
vy  sale  of  the  cargo,  in  a  foreign  port,  is  to  be 
estimated  by  deducting  the  net  proceeds  of  the 
sale  iKim  toe  invoice  amount  or  cost  of  the 


goods.  Suydam  v.  Marine  Insurance  Company, 

Further,  as  to  adjustment  of  average,  see 
ante,  X.  263—267. 

XIV.  Return  of  premium, 

401.  Where  the  policy  never  attaches,  as  if 
the  vessel  never  sails  on  the  voyage  insured,  or 
if  it  becomes  void  by  a  failure  of  the  war- 
ranty, there  being  no  actual  fraud,  the  insured 
is  entitled  to  a  return  of  the  premium.  DelO' 
vignt  V.  UmJUd  Insurance  Company,  1  J.  C, 
310.  Dvgwt  V.  Rhindandtr,  1  J.  C.  360. 
Murray  v.  United  hwitrance  Company,  2  J.  C. 
168.  Jackson  v.  Mw-  York  huuranee  Compch 
nv,  2  J.  Ci'191.  Robertson  v.  United  Insurance 
Company,  2  J.  C.  250.  Forbes  v.  Church,  3 
J.C.  159.  (Graves  v.  Marine  Insurance  Com^- 
pony,  2  C.  R.  339.  Murray  v.  Columbian  In 
surance  Company,  4  J.  R.  443.  Richards  V 
Marine  Insurance  Company,  3  J.  R.  307 
Elbers  v.  United  Insuranu  Company,  16  J.  B 
12a 

402.  If  property  be  insured  to  a  larger 
amount  than  the  real  value,  the  overplus  pre- 
mium  is  recoverable  by  the  assured.  Holmtn 
V.  United  Insurance  Company,  2  J.  C.  329. 

403.  After  the  risk  has  been  run  on  a  wager 
policy,  the  insured  is  not  entitled  to  a  return 
of  premium.    Juhd  v.  Church,  2  J.  C.  333. 

404.  Goods  were  insured  fh)m  Philadelphia 
to  Hamburgh,  by  a  policy  dated  the  29th  of 
May,  1798 ;  the  insurer  to  return  15  per  cent., 
part  of  the  premium,  in  case  an  insiuvnce  had 
been  efiected  in  Europe.  The  policy  likewise 
contained  the  following  clause :  **  provided 
that  if  the  assured  shall  have  made  any  other 
assurance  upon  the  premises  prior  in  date  to 
this  policy,  then  the  insurers  shall  be  answer- 
able only  for  so  much  as  the  amount  of  such 
prior  assurance  may  be  deficient,  &c.,  and 
shall  return  the  premium  on  so  much  of  the 
sum  assured  as  they  shall,  by  such  prior  as- 
surance, be  exonerated  from ;  and  in  case  of 
any  insurance  upon  the  premises,  subsequent 
in  date  to  this  policy,  the  Ibsurer  shall  be  an- 
swerable for  the  full  sum  subscribed,  Slc,  and 
be  entitled  to  retain  the  premium  in  the  same 
manner  as  if  no  such  subsequent  insurance 
had  been  made.*'  Insurance  was  also  effected 
on  the  same  goods  at  Hamburgh,  on  the  19th 
of  June,  1798;  held,  that  the  assured  was 
not  entitled  to  a  return  of  premium  on  account 
of  the  insurance  at  HamburgK  ^ew-York 
hiswranu  Company  v.  ThQmas,  3  J.  C.  1. 

405.  Insurance  on  a  vessel  "  at  and  from 
Malta  to  St,  Petersburgh,  *with  liber- 
ty to  touch  at  Cc^iort,  .^iert,  3\m-  [*8ft] 
giers,  and  Wingo  Sowid,^  &c.,  for  a 
premium  of  40  per  cent.,  **  to  return  fifteen 
per  cent,  if  the  vessel  passed  the  Gut  of  Gib- 
raUar  on  or  before  the  20th  of  June,  and  the 
risk  ends  without  loss,  or  15  per  cent,  if  the 
risk  ends  In  safety  at  OottenburghJ'  The  ves- 
sel sailed  on  the  voyage  insured,  and  passed 
the  Gut  of  Gibraltar,  on  the  9th  of  July,  181SL 
and  on  the  17th  of  July,  on  account  of  adverse 
vrindS)  was  obliged  to  come  to  an  anchor  in 
the  Downs  for  safety ;  and  there  hearing  of  the 
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advance  of  tbe  IVeneh  vnm,  and  state  of  tbe 
ports  in  the  noith,  the  master  concluded  to 
abandon  the  proaecution  of  tbe  voyage,  and 
go  to  LondoHf  where  the  vessel  and  cargo  were 
seized,  on  bearing  of  the  war  between  the 
Untied  SM€9  and  Gnat  BrUain;  held,  that 
the  risk  was  divisible,  and  that  the  under- 
writers being  discharmd,  by  the  aet  of  the 
insured,  from  all  risk  from  (kiUnburg^  to  & 
Pdersburgh,  were  bound  to  return  tne  15  per 
cent,  the  stipulated  premium  for  such  risk. 
Ogdin  V.  ^TeuhYark  Hremen  J^uurance  Gm»- 
pom^ia  J.  R.  114. 

406.  Where  by  a  menxwandum  added  to 
the  policy  after  the  insaFSOGe  was  efiected, 
and  after  a  deviation,  by  which  the  insurer 
apeed  for  an  additional  pramium,  that  tbe  de- 
viation should  not  prejudice  the  insuFsnce,  in 
which  memorandum  the  deviation  was  not 
stated  according  to  the  fact ;  kddf  that  aa  tibe 
memorandum  was  an  agreement  by  the  in- 
surer, and  not  a  warranty  by  the  insured,  and 
as  the  ritk  had  been  run,  the  insured  was  not 
entitled  to  a  return  of  the  addiUonal  premium. 
Crowmng9kUd  v.  MW'Tork  huHrwuee  Cow^- 
pantud  J.  C. Ill 

407.  Where  the  insured  supposes,  at  the 
time  the  insurance  is  effected,  that  be  has  an 
interest  in  the  subject  matter^  which  turns  out, 
however,  to  be  a  mistake,  he  is  entitled  to  a  re- 
turn of  premium,  although,  if  he  had  been  in- 
terested, the  risk  would  have  attached.  8km- 
hack  V.  Rkmelander,  3  J.  C.  969. 

406.  If  the  risk  have  attached,  but  for  a 
moment,  there  can  be  no  return  of  premium. 
Hendricks  v.  C^mmerdcd  huunmee  Compmuk 
8  J.  R.  1. 

409.  In  an  actioD  brought  by  insurers  agunat 
the  endorser  of  a  promissory  note,  given  to 
secure  the  payment  of  the  ffremium  on  a  poli- 
cy of  insurance,  the  insurm,  befoie  the  com- 
mencement of  the  suit,  havjna  become  liable 
to  pay  the  insured,  who  was  the  maker  of  the 
note,  a  return  ofvnmium  on  die  same  poUcy ; 
Md,  that  tbe  dewndant  was  entitled  to  have 
the  amount  of  such  return  of /ireaitusi  de- 
ducted from  the  amount  of  the  note,  notwith- 
standing the  maker  was,  at  the  same  time,  in- 
debted to  the  insuren  for  other  notes  given  for 
vreimtuNf  on  other  policies  of  insurance,  and 
nad  become  InsoivenL  Phmnx  Iniuranee 
CfnwmvfY.  Fiqttei,  7  J.  R.  383. 

410.  The  action  for  a  return  of  premium 
must  be  brou|^t  against  the  underwriter, not  the 
broker  who  transacted  the  bunness.  Bonau  v. 
SKm,  1  C.  R.  489. 

411.  Where  the  plaufitiff  declares  for  a  total 
loss  on  the  policy,  and  adds  the  usual  money 
counts,  he  is  entitled  to  jud^ent  for  a  return 
of  premium,  if  the  Court  is  of  opinwn,  that 
be  IS  not  entitled  to  recover  for  a  total  loss,  on 
the  ^und  that  the  policy  never  attached; 
provided,  the  defendants  have  never  coqipel- 

led  him  to  elect  whether  he  ^should 
[*88]    proceed  for  a  return  of  premium 
or  not    WadSnt^n  t*  UmUd  i»- 
iuranee  Compawj^  17  J.  R.  33b 

412L  And  the  premium  not  having  been 
paid  into  Court,  the  i^ntif^  in  sncH  case,  wiU 
ne  entitled  to  tnfarMf  thereoUy  from  the  oom- 
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mencement  of  the  suit,  or  from  the  time  when 
the  defendant  ouaht  to  have  paid  the  premium 
into  Court    Ridi 

413.  The  allowance  of  mfereil  in  such  cases, 
rests  in  the  sound  discretion  of  the  Court ;  but 
eoftoare  not  allowed  on  the  cfaum  for  a  total 
loss  under  the  policy.    Ikid^ 

Xy.  JfVisr  tnraroiiM. 

414.  Where  a  veasd  was  valued  at  2,000 
dollan^  and  insured  for  that  sura,  and  there 
was  a  prior  insurance  for  3^000  doUan^  the  in- 
sured was  allowed  to  prove  that  tha  veasel  was 
worth  enough  to  cover  both  policieai  Kmm 
V.  CMtMm,  lJ.lt  36JL 

415.  loauranoe  was  made  to  the  amonat  of 
15,000  dollaisi  an  ^oat  skins,  valued  at  50 
cents;  and  tbe  pobcy  contained  tbe  umal 
danaa  as  to  prior  insufance.  A  prisr  in- 
surance had  been  made  by  an  open  policy  oa 
tbe  cargo,  on  board  of  tiie  aame  Mp,  for  the 
same  plaintifb,  to  the  amount  of  SOJOiOO  dol- 
lars,  and  the  prime  coat  of  the  akias  wai  SS 
cents  each.  Estimating  the  skins  at  50  centB 
each,  and  tbe  rest  of  tm  cargo  at  tiie  ioToiee 
prioesi  and  dedvctaig  tbe  prima  east  ef  the 
skins,  the  amount  was  sufficient  for  both  pol^ 
cies ;  but  the  caifOL  exclusive  of  tbe  Aam^  ms 
not  sufficient  to  abaorb  tbe  prior  insuiaDee. 
In  an  action  on  tbe  second  policy,  hddy  tkst 
tbe  whole  of  tbe  loat  skins  were  to  be  valued 
at  50  cents ;  and  after  deducting  fiom  thb 
amount  the  difference  between  tbe  inveiee 
price  of  die  cai^  chanres,  &c.  ezdusive  of 
tbe  goat  skins,  and  tbe  §3,000  dollais^or  the 
amount  of  the  prior  insurance^  the  rendae 
would  be  the  interest  covered  by  tbe  second 
nolicy ;  that  it  was  immaterial  whether  tbe 
nrst  policy  waa  open  or  valued,  if  tbe  skHMi»  it 
50  cents  each,  wouki  ftimiah  interest  suffieieiit 
for  both  policies.  Kamt  t.  CbaHnoneisi  hr 
mutimee  Cemmm^  8  J.  R.  339. 

4I6b  Goods  were  insured  from  AW-M 
to  Temmngeny  and  die  inaurance  vras  expreaBBd 
to  be  on  e^ee,  wAved  ed  35  9entM  per  poimd, 
and  there  was  the  usual  clauae  aa  to  poor  ia* 
surance.  A  prior  q>en  policy  of  ineujaBte 
had  been  effected  in  Louden,  on  the  csrgoof 
the  same  Bhip,^generally,  conaiating  of  coifea 
pepper,  sugar,  and  wood ;  ibe  vessd  was  Ics^ 
with  her  cargo,  a  small  part  only  beioc  saved. 
In 'an  action  on  the  second  ptJacjf  mdd^  tbit 
part  of  tbe  cargo  hexag  pepper,  £c«  not  ia- 
sured  by  the  second  policy,  estimaied  atibe 
first  cost,  without  deductmg  die  diawfaack, 
waa  10  be  deducted  from  the  anm  insured  oa 
the  first  policy,  including  tbe  pcemium;  and 
the  residue  viras  to  be  appfied  to  tbe  edne,  it 
ita  mime  cost  and  cbai|^  includSogtbeibaw- 
back ;  and  the  cofiee  remaining  uncovered  by 
die  first  policy,  estimated  at  35  eeBU  p« 
pound,  and  adding  the  difierence  becweeo  tbe 
mat  cost  and  tbe  vabialioa,  on  tiia  ^loaBtity 
covered  by  tbe  fiivt  policy,  togatber  with  the 
premium  of  insurance  on  the  mtmi 
*poticy,  eonstiluted  the  amomtt  of  [^] 
Inierast  to  be  covaied  by  tbe  seoond 
policy.  MbUumr.CdmMmhmmmaQ0r 

jNNnf,  10  J.  R.  75. 
4l7.  Whm  a  pcAcy  of  baonMa  «■>  ^ 
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fected  on  goods,^ni  Bayonnt  to  J^ew-York, to 
the  amouut  of  7,000  dollare,  and  aAerwards 
ftiiotner  policy  was  effected  on  the  same  goods, 
with  different  underwriters,  "at  and  from 
Bayonne  to  the  first  port  the  vessel  might  make 
in  the  UniUd  States,"*  valued  at  20,000  dollars, 
nnd  the  vessel  arrived  safe  at  JVeu^  York ;  hdd, 
that  the  risk  on  the  second  policy  was  not 
divisible,  and  that  the  insured  were  not  entided 
to  a  return  of  premium  from  the  subsequent 
uoderwriters,  on  the  amount  covered  by  the 
prior  insurance.  Columbian  Insurance  Com- 
pony  V.  Lynch,  11  J.  R.  233. 

418.  To  constitute  a  double  insurance,  t^ 
seems,  that  the  two  insurances  must  be  not 
only  for  the  benefit  of  the  same  person,  and 
on  the  same  subject,  but  for  the  same  entire 
risk.    Ilnd, 

XVI.  Re-assurance. 

419.  The  insurer  is  not  bound  to  abandon, 
or  give  notice  to  the  re-assurer,  when  the  first 
insured  abandons  to  him.  Hastie  v.  De  Peys- 
ier,  3  C.  R.  190. 

420.  The  re-insurer  has  no  connection  with 
the  first  insurance,  and  is  bound  to  indemnify 
his  own  insured,  when  the  latter  can  show  that 
he  has  been  damnified.    Ibid. 

421.  The  re-insurer  may  avail  himself  of 
ev^iy  defence  against  his  insured  which  the 
latter  might  have  urged  a^inst  the  first  in- 
sured,   iind. 

4XL  Hence  it  is  incumbent  for  the  re- 
assured to  know  that  the  claim  against  him  is 
valid ;  and  if,  having  given  notice  to  the  re- 
assurer  of  a  legal  demand  having  been  made 
on  him,  the  re-assurer  does  not  prevent  the 
suit,  by  payment,  he  will  be  liable  for  the  costs 
in  the  former  action,  and  also  for  interest  on  all 
the  sums  advanced  by  the  re-assured.    Ibid. 

XVII.  AcHon  on  the  policy. 

423.  In  actions  upon  policies  of  insurance, 
the  Court  will  make  an  order  for  the  assured 
to  produce  to  the  insurers,  upon  affidavit,  all 
papers  or  letters,  or  true  copies  thereof,  rela- 
tive to  the  matters  in  issue  between  the  par- 
ties. Laisrtnce  v.  Ocean  Insurance  Company, 
llJ.R.245.n. 

424.  And  upon  such  papers  or  letters  being 
produced  by  the  insurers  at  the  trial,  the  in- 
sured are  entitled  to  have  the  whole  read,  it 
being  analogous  to  an  answer  in  Chancery, 
when  given  m  evidence  in  a  Court  of  law.  S. 
C.    Ibid.  241. 

425.  Where  two  persons  are  joint  owners 
of  a  ship  or  cargo,  and  one  of  them  insures 
the  whole,  he  can  only  recover,  in  case  of  loss, 
acconliug  to  his  pro}>ortion  of  interest  in  the 
subjeor.  Murraif  v.  Columbian  Insurance  Com- 
pany, 11  J.  R.  302. 

•42(3.  But  under  a  general  aver- 

[  •SS  ]     meut  of  interest  in  the  entire  thing 

insured,  he  may  recover  according 

to  the  quantum  of  interest  he  proves  at  the 

triaL    Ibid. 

XVIII.  Insurance  against  Jlrt. 

ASSI.  Where  there  is  an  absolute  loss  of  any 
article  distinctly  valued  iu  the  policy,  the  loss 
yois,  II.  48 


is  to  be  estimated  according  to  the  valuation, 
it  being  in  the  nature  of  liquidated  damages. 
Harris  v.  Eagle  Fire  Company,  5  J.  R-  368. 

428.  So  where,  inter  alia,  3d0  kegs  of  man- 
ufactured tobacco,  stated  on  the  back  of  the 
policy  as  worth  9,600  dollars,  were  insured, 
and  157  kegs  were  destroved  by  fire;  hdd, 
that  the  insured  was  entitled  to  recover  for  the 
loss  of  the  157  kegs,  according  to  the  valuation 
of  the  whole  number  of  kegs,  and  not  the  cost 
of  the  tobacco  at  the  manufactory,  or  the  prime 
cost    Ibid. 

IxvsuRANCE  of  lottery  ticketsi  See  Lot- 
teries, 3, 4, 


INTEREST. 

I.  On  what  debts,  and  uihen  interest  is  re- 
coverable. 
II.  Interest  on  a  verdict  or  judgment. 

III.  Usury;   what  transactions  are  usurious, 

and  how  far  usury  affects  the  security. 

IV.  Action  qui  tarn  on  the  statute  against  usury. 


I.  On  what  debts,  and  when  interest  is  recover- 
able. 

1.  Interest  is  allowable  on  money  advanced. 
Liotard  v.  Graves,  3  C.  R.  226. 

2.  On  an  account  current,  interest  is  allow- 
able only  on  such  items  in  it,  as  are  for  moneys 
advanced,  except  the  usage  of  the  trade  in 
which  the  account  arose  has  provided  other- 
wise.   Ibid. 

3.  Interest  may  be  recovered  in  an  action 
for  money  had  and  received.  iPease  v.  Bar- 
ber, 3  C.  R.  266. 

4.  But  whether  it  shall  be  recovered  or  noL 
must  depend  upon  the  justice  and  equity  of 
the  case.    Ibid. 

5.  Interest  is  allowable  in  an  action  of 
covenant  for  a  certain  sum  due  for  rent,  and 
payable  in  money.  Clark  v.  Barlow,  4  J. 
R.  18a 

6.  In  trover,  interest  may  be  allowed  on  the 
value  of  the  chattels  from  the  time  of  their 
converaion,  by  way  of  damages.  Wilson  v. 
Conine,  2  J.  R  280. 

7.  In  trespass,  for  taking  the  goods  of  tho 
)1aintiff,  as  well  as  in  *ti*over,  the 

.  ury,  in  their  discretion,  may  allow,     [  •SB  ] 
resides  the  value  of  the  goods  at  the 
time  of  the  trespass,  interest  on  the  amount, 
from  that  time  to  the  judgment,  by  way  of 
damages.     Beals  v.  Guernsey,  8  J.  R.  446. 

8.  In  an  action  on  a  recognizance  of  Imil, 
the  plaiiitiffis  entitled  to  interest  from  the  time 
thaL  the  bail  became  fixed,  that  ift,  eight  days 
nftcr  capias  returned.  Child  v.  Murray,  C.  C. 
59. 

9.  Interest  is  recovera!)le  beyond  the  penalty 
of  a  bond,  but  the  recover}'  depends  on  prin- 
ciples of  law,  and  not  on  the  disoretion  oi  the 
jur}'.     Smtdes  v.  Hooghtaling,  3  C.  R.  48, 

10.  Interest  is  recoverable  against  a  person 
intrusted  with  the  collection  of  money,  who 
retains  and  converts  it  to  his  own  use,  from 
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the  time  when  the  same  ousbt  to  have  been  paid 
over.     The  People  v.  Ckuherie^  9  J.  R.  71. 

11.  Whether  interest  is  recoverable,  is  a 
question  of  law,  depending?  on  the  facts  of  the 
case.  Per  Spencer.  J.  Jjiotard  v.  Graves.  S 
C.  R.334. 

12.  For  goods  sold  and  delivered,  interest  is 
not  recoverable,  unless  there  be  evidence  of 
an  agreement  to  pay  interest,  until  a  liquida- 
tion of  the  account  taites  place.  Per  Spencer. 
J.    Ibid. 

13.  If  an  account  be  transmitted  by  a  cred- 
itor, and  acquiesced  in,  or  assented  to  by  his 
debtor,  it  becomes  thereby  liquidated,  and 
interest  is  allowable.    Per  iS^aieer,  J.    Rid. 

14.  Interest  is  not  recoverable  on  a  bond, 
beyond  the  amount  of  the  penalty.  The 
People  V.  Gaine,  1  J.  R.  34a 

15.  Interest  is  not  recoverable  for  arrears 
of  rent,  |)ayable  in  wheat.  Executors  of  Van 
Benssdaer  v.  MministraUtrs  of  Plainer.  1  J.  R. 
276. 

16.  Interest  is  not  recoverable  for  unliqui- 
dated damages,  or  on  uncertain  demands. 
Jhhonymous^  1  J.  R.  315. 

17.  The  jury  have  a  discretion  to  allow  in- 
terest on  the  amount  of  a  partial  loss  on  a  pol- 
icy of  insurance,  if,  under  all  circumstances, 
they  think  it  proper.    Ibid. 

18.  Interest  on  rent  arrear  cannot  be  dis- 
trained for.    Longing  v.  Rattoone^  6  J.  R.  43. 

19.  It  cannot  be  recovered  on  an  open  run- 
ning account,  where  there  are  no  circum- 
stances from  which  an  agreement  to  allow  in- 
terest can  be  inferred.  Newell  v.  Qri^woUL  6 
J.  R.  45. 

20.  If  a  party  accepts  the  principal  of  his 
debt,  he  cannot  afterwards  sue  for  the  interest. 
TiUotson  v.  Preston,  3  J.  R.  229. 

21.  It  was  covenanted  between  the  lessor 
and  lessee,  that,  at  the  expiration  of  the  term, 
the  buildings  and  improvements  should  be 
valued  bv  a  certain  number  of  indifferent  per- 
sons, to  be  chosen  by  the  parties ;  at  the  ex- 
pu-ation  of  the  term,  tbe  lessee  applied  to  the 
lessor  to  appoint  appraisers,  and,  on  his  re- 
fusal to  do  so,  the  lessee  had  the  buildings, 
&c.  appraised ;  in  an  action  by  the  lessee,  on 
the  covenant,  he  cannot  recover  interest  on 
the  appraisement,  as  it  was  exparttjAnd  incon- 
clusive, and  the  damages  remained  unliqui- 
dated, to  be  ascertained  by  the  jury.  HoUiday 
V.  MarshaOy  7  J.  R.  211. 

*22.   Interest  is  to  be  calculated 
[  *87  ]    according  to  the  law  of  the  place 
where  the  contract  was  to  be  exe- 
cuted.   Smiih  v.  Smiih,  2  J.  R.  235. 

23.  Interest  is  chargeable,  on  a  balance  of 
accounts,  only  from  the  time  that  the  party 
against  whom  the  charge  is  made  has  notice 
of  the  deficiency  on  his  part.  Kant  v.  Smith. 
12  J.  R.  156. 

24.  A  sheriff^  afler  a  rule  served  on  him,  (to 
pay  over  to  the  plaintiff  money  levied  (fn  exe- 
cution,) is  in  default,  and  he  is  chargeable  with 
inUrtst  from  the  time  of  the  demand  made  of 
him.    Slingerland  v.  Swart,  13  J.  R.  255. 

25.  In  an  action  for  the  non-delivery  of 
goods,  the  jury  may  give  interest  by  way  of 
damages.    ,^mory  v.  M*  Gregor,  15  J.  R.  24  38. 
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7&.  Interest  is  due  on  a  balance  of  accouut 
from  the  time  it  is  liquidated ;  and  an  account 
is  considered  as  liquidated  when  rendered  to 
the  debtor,  and  no  objection  is  made  to  it 
fFalden  v.  SherhumCy  15  J.  R.  409. 

Interest  on  a  lesacy,  iSee  Legact,  IL 
See  lit,  Chakcert,  XXXIV.    Merest 

IL  hiierest  on  a  verdict  fgrr 


27.  In  all  actions  founded  on  contracts  car- 
lying  interest,  where  judgment  is  delayed  bj 
the  making  of^  a  case,  the  plaintiff  is  entitlea 
to  interest  on  his  verdict,  until  the  time  of  tax- 
ing costs,  and  the  same  must  be  taxed  togedier 
with  the  costs.  Vredenbergk  y.  ffoBetf,  1  J. 
C.27. 

28.  But  if  the  plaintiff  obtaining  a  verdict 
has  himself  delayed  the  cause,  he  cannot  have 
interest  on  the  amount  of  it  furthef  than  down 
to  the  time  when  it  was  rendered.  WiUiamt 
V.  Smith,  2  C.  R.  25a 

29.  In  all  cases  where  the  defendant  applies 
to  set  aside  a  verdict,  and  thereby  delays  tbe 
plaintiff,  interest  is  awarded.  Toe  People  r, 
Gaint,  U.K.  343. 

30.  Where  damages  have  been  assessed  by 
a  jury  to  the  full  amount  of  the  penalty  of  a 
bond,  and  judgment  has  not  been  delayed  bj 
the  defendant,  no  interest  is  allowed.    Rid. 

31.  Where  a  judgment  has  been  obtaiDed, 
and  the  issuing  of  execution  has  been  delayed, 
if  the  plaintiff  afterwards  recover  judgment 
against  the  bail,  be  is  not  entitled  to  itKerert 
on  the  original  judgment,  during  the  time  he 
delayed  to  proceed  against  -the  bail.  OmdO' 
ble  V.  Colden,  2  J.  R.  480. 

32.  Where  execution  is  issued  in  any  actios, 
(except  in  debt,  for  a  penalty,)  tbe  plaintiff 
cannot  levy  the  interest  which  has  accrued 
since  the  judgment,  but  only  the  amount  of 
the  judgment.  Waison,  v.  JWer,  6  J.  R.  283. 
(See  tit.  Chancert,  XXXIV.) 

III.  Usury;  what  transactions  art  ttfurintf, 
and  hoto  far  usury  affects  the  stewrit^. 

33.  A.  lendi  B.  687  dollars,  to  be  repaid  on 
a  certain  day,  with  interest,  and  B.,  in  conaid- 
eration  of  the  loan  and  forbearance, 
purchases  •of  A.  16  shares  of  turn-    [  •88  ] 

i)ike  stock,  for  the  sum  of  400  dol- 
ars,  when,  in  truth,  the  real  price  of  the  sbares 
was  250  dollars,  and  gives  his  bond  for  the 
687  dollars,  together  with  the  400  dollars  lor 
the  stock :  the  sale  of  the  stock  being  merely 
colorable,  the  transaction  is  usurious,  and  the 
bond  void.     Rose  v.  Dickson^  7  J.  R.  196. 

34.  Whether,  when  a  bond  is  given  for  tw 
purchase  money  of  lands,  at  which  time  tbe 
vendor,  by  his  agreement,  is  to  execute  a  deed 
to  the  vendee,  and  also  promissory  notes  for 
the  interest  of  the  bond,  at  a  higher  rate  than 
the  legal  interest  of  the  place  where  tbe 
agreement  is  made,  such  notes  are  to  be  coi»- 
sidered  as  usurious,  or  as  constituting  part  of 
the  price  of  the  land  ?  Qwere.  Van  SeMOt 
V.  Bdxoards,  2  J.  C.  355. 

35.  A  contract  usurious  in  its  inception  can- 
not be  aflerwards  rendered  valid ;  so,  a  oofS 
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ciTeo  for  a  usurious  coDsideration  will  be  void 
in  the  bands  of  a  bona  fide  endorsee  without 
notice  of  the  usury.     JrUkU  t.  RooseveUf  3  J. 

c.2oa 

36.  A  note  endorsed  for  the  accommodation 
of  the  maker,  and  passed  by  him  as  security 
lor  a  usurious  loan,  is  a  usurious  contract  in  its 
uice|>tion,  as  the  lender  is,  in  fact,  to  be  con- 
ndered  the  first  holder  of  the  note.  Jones  v. 
Hake,  2  J.  C.  60.     fFUkie  v.  Roosevelt,  3  J.  C. 

eaaoa 

37.  An  absolute  deed  6f  conveyance  of  real 
estate  upon  trust,  to  sell  and  pay  certain  debts, 
cannot  be  avoided  on  tlie  ground  that  the  debts 
to  be  paid  are  usurious.  Denn  v.  Dodds,  1  J. 
C.  158. 

38.  A  judgment  in  the  hands  of  a  bona  fide 
assignee  is,  ii  seems,  not  afiected  by  usury  be- 
tween the  original  i^arties.  Warddl  v.  Ilden, 
2  J.  C.  258.    S.  C.  IJ.  R,  531.  note. 

39.  A  note  given  as  collateml  security  for  a 
judgment  recovered,  will  not  be  affected  by  usu- 
ry in  the  transaction  upon  which  that  judgment 
was  obtained.      SUtcari  v.  Eden,  2  C.  It.  150. 

40.  The  contract  and  security  are  void  only 
aa  between  the  original  parties,  or  where  the 
suit  is  ap<in  the  very  instrument  infected  with 
usury.    Jttckson  v.  Henry,  10  J.  R.  185. 

41.  And  where  the  original  usurious  con- 
tract has  been  changed  ny  a  new  contract 
founded  on  it,  in  which  an  innocent  person  is 
a  party,  the  defence  of  usury  cannot  be  set  up 
against  such  innocent  person.    End, 

42.  So,  where  a  mortgage,  containing  a 
power  of  sale,  has  been  eiven  to  secure  a  usu- 
rious debt,  a  vendee  without  notice  under  the 
power  will  not  be  affected  by  usury.    Ibid, 

4^  The  mortgagor,  if  he  would  avail  him- 
f«lf  of  the  objection  of  usury,  should  have 
taken  advantage  of  it  before  the  sale ;  afler- 
wards,  the  purchaser  has  the  better  equity. 
Jhid, 

44.  Whether  usury,  or  not,  is  a  auesdon  of 
ftct  for  the  jury  to  decide.  SmiUi  v.  Brush, 
8  J.  R.  84. 

45.  Where  A.  receives  B.'s  note,  on  giving 
B.  his  note  at  ten  days,  for  the  purpose  of  rais- 
ing money  on  B.'s  note ;  and  pays  B-  itvo  and 
a  half  per  cent,  commission,  this  is  a  usurious 
loan,  within  the  meaning  of  the  statute.  Dwn^ 
ham  V.  Dey,  13  J.  R.  40.  S.  C.  in  error,  16  J. 
R.367. 

46.  For  it  is  a  mere  shift  or  contrivance  to 
evade  the  statute.    Ibid, 

*47,  Evidence  of  usage  of  trade  to 

[*80  ]    take  a  commission  on  such  exchange 

of  paper,  is  inadmissible,  as  usage 

caofiot  prevail  where  the  transaction  comes 

within  the  statute.    Bnd.    S.  C.  16  J.  R.  367. 

48.  B  seems,  that  a  person  may  lawfully  re- 
eeive  a  commission  for  becoming  security  for 
another.    Ibid, 

49.  B  seems,  that  the  practice  of  banks  in  is- 
Riing  post  notes  is  not  usurious.    Ibid, 

50.  The  plaintiff,  who  were  in  the  prac- 
tioe  of  receiving  produce  for  the  defendant,  a 
country  merchant,  and  freighting  the  same  to 
the  city  of  JVeto-Yorft,  and  accepting  his  drafts 
under  an  engagement  that  the  produce  was  to 
be  in  their  warehouse  at  or  before  the  time  the 


drafls  became  pavable,  charged  a  commission 
of  two  and  a  half  per  cent,  on  all  advances 
mode  by  them  to  meet  the  payment  of  the 
drafts,  where  the  defendants  had  no  funds  in 
their  hands,  and  also,  the  interest  from  the  time 
the  different  items  of  their  account  became 
due;  held,  that  the  commissions  in  this  case 
were  not  usurious,  or  a  cover  for  a  usurious 
transaction ;  but  a  customary  allowance  for 
the  trouble  and  inconvenience  of  transacting 
the  business.  Trotter  and  others  v.  Curtis,  19 
J.R.160. 

51.  A  note  was  drawn  payable  to  A.  and  B., 
which  was  held  by  C,  who  wished  to  sell  the 
note  to  D.,  who  refused  to  take  it,  unless  it  was 
endorsed  by  A.  and  B.,  and  A.  refused  to  en- 
dorse it,  unless  he  received  security,  for  his 
indemnificatioii,  which  it  was  agreed  to  give, 
and  the  note  was  sold  to  D.  at  a  discount  of 
twenty  per  cent ;  it  being  understood  between 
B.  and  C.  that  part  of  the  money  raised  by  the 
sale  of  the  note,  should  be  lent  to  B.  B.  drew 
a  note  payable  to  C.  or  bearer,  for  the  amoimt 
actually  received  by  him  from  C,  with  an  ad- 
dition of  twenty  per  cent,  on  the  amount,  and 
interest  thereon  from  the  date,  which  last  men- 
tioned note  was  deposited  with  A.  as  his  secu- 
rity :  in  an  action  by  A.  against  B.  on  tliis  note, 
held,  that  it  was  usurious  and  void.  Yordan  v. 
Hess,  13  J.  R.  492. 

52.  Where  a  mortgage  is  given  as  security 
on  a  usurious  contract,  with  a  power  of  sale, 
and  the  mortgagee,  by  virtue  of  the  power, 
sells  the  land,  pursuant  to  the  act  concerning 
mortgages,  and  becomes  himself  the  purchaser, 
through  an  agent  for  that  purpose,  and  in  an 
action  of  ejectment  brought  by  a  purchaser  of 
the  equity  of  redemption,  against  the  mort- 

fagee,  the  defendant  sets  up  a  title  so  acquired 
y  sale  under  the  mortgage,  the  plaintiff  .may 
prove  usury  in  the  mortgage,  and  recover,  not- 
withstanding the  mortgage.  Jackson,  ex  dem. 
Stembav,  v.  Dominick,  14  J.  R.  435. 

53.  Tne  statute  makes  such  sales  a  conehi- 
sive  bar,  only  in  favor  of  a  bona  fide  purchaser, 
without  notice;  and  the  mortgagee,  being  a 
party  to  the  usurious  contract,  is  in  no  better 
situation,  than  if  no  foreclosure  had  taken  place. 
Bnd, 

54.  Where  a  bill  or  note  is  valid  between  tlie 
drawer  or  maker  and  the  payee,  so  that  the  lat- 
ter can  maintain  an  action  upon  it  against  the 
former,  it  is  valid  in  the  hands  of  an  endorsee 
who  has  discounted  it,  at  a  higher  rate  than 
the  legal  interest,  and  he  may  recover  the  full 
amount  of  the  note  against  the  maker  or  ac- 
cepter. Munn  V.  The  Commission  Company, 
15  J.  R.  44. 

55.  But  the  holder  of  a  note  pur- 
chased at  a  discount  greater  than  *the     [  *90  ] 
legal  rate  of  interest,  can  recover 

from  his  endorser  no  more  than  he  has  actu- 
ally paid  for  the  note.    Bnd, 

56.  If  the  parties  whose  names  are  on  a  note, 
made  to  raise  money,  and  djscounted  at  a 
higher  rate  than  the  legal  interest,  could  'not, 
as  between  themselves,  maintain  an  action  on 
it  when  it  became  payable,  if  it  had  not  been 
discounted,  the  transaction  is  usurious,  and  iho 
note  void.    Powell  v.  f9^aters,  17  J.  R.  176. 

379 


90 


JOINT  DEBTORS  AND  JOINT  AND  SEVERAL  LIABILITY. 


9\ 


57.  A  bill  or  note  drawn  for  the  purpose  of 
being  diBcouutcd  at  a  usurious  rate  of  uiterest, 
and  endorsed  for  tlie  accommodation  of  the 
maker,  ia  void  m  its  original  formation.  Munn 
V.  !7%€  Commission  Company,  15  J.  R.  44.  S. 
P.  Bennet  v.  Smith,  15  J.  R.  355. 

5^.  Discounting  a  note  at  seven  per  cent,  is 
not  usurious.  Manhattan  Cotnpanyv.  Osgood, 
15J.  R.1G2. 

59.  Where  a  note  is  given  in  renewal  of  a 
former  note,  and  a  premium,  or  interest  above 
Hvenper  cerU^  is  exacte<l  for  the  renewal,  the 
*iew  note  is  usurious  and  void,  although  u  sep- 
arate note  was  given  for  the  premium ;  hut  the 
old  note  is  not  thereby  affected  or  destroyed. 
StoartiDOjU  v.  Payne,  19  J.  R.  294, 

GO.  And  where  a  note  so  made,  in  renewal 
of  another  notf>,  on  a  usurious  consideration, 
was  passed  by  the  defendant  to  the  plaintiff,  in 
part  payment  of  the  consideration,  for  the  sale 
and  conveyance  of  laud ;  held,  that  the  plain- 
tiff, who  had  sued  the  endorser  of  the  note,  and 
failed  to  recover  because  of  the  usury,  might 
maintain  assumpsit  for  the  amount  u^ran  the 
original  contract,  the  note  being  deemed  a  nul- 
lity.   JbLL 

61.  A  mere  change  of  securities  fdr  the  same 
usurious  loan,  to  the  same  party  who  received 
the  usury,  or  to  a  person  having  notice  of  the 
Uisury,  does  not  purge  the  original  illegal  con- 
sideration, so  as  to  give  a  right  of  action  on  the 
new  security.     TuSiiU  v.  Davis,  20  J.  R.  285. 

62.  As  where  a  new  note,  without  any  new 
consideration,  is  given  to  take  up  a  note  in  the 
h%inds  of  the  original  party  to  the  usurious 
contract,  it  is  tainted  by  the  original  consider- 
ation of  the  first  note.    Tbid, 

63.  A  note  made  payable  to  A.  or  bearer,  but 
never  delivered  to  A.,  but  passed  by  the  maker 
to  H."  as  a  security  for  a  usurious  loan,  is  usu- 
rious and  illegal  in  its  inception.  Marvin  v. 
MCuUum,  20  J.  R.  288. 

IV.  Action  qui  tarn  on  (he  HatuU  of  usury, 
(Seas.  10.  c.  13. 1  N.  L.  R.  64.) 

64.  A  borrower,  who  has  paid  more  than  the 
legul  rate  of  interest,  is  not  confined  to  the 
remedy  given  by  the  statute  to  prevent  usury ; 
but  may  bring  an  action  of  assumpsit  for  mon- 
ey had  and  received  to  his  use,  at  common  law, 
to  recover  the  excess  of  interest ;  but  to  enti- 
tle him  to  maintain  the  action^  he  must  show 
that  he  has  paid  or  offered  to  pay  all  the  prin- 
cipal lent  with  the  lawful  interest.  Wheatonv. 
Hibbard,  20  J.  R.  290. 

*65.  And  where,  in  such  action, 
[  *91  ]  the  lender  does  not  raise  the  objec- 
tion at  the  trial,  that  the  principal  and 
legal  interest  have  not  been  paid,  but  rests  his 
defence  on  other  and  different  grounds,  the 
fact  of  payment  will  be  intended  from  his 
Nilence ;  and  he  cannot  aflerwards.  make  the 
objection  on  apnea!  or  in  error.    Ibid, 

66.  In  an  action  qui  tarn,  by  a  common  in- 
former, under  the  second  section  of  the  act, 
the  declaration  must  state  that  the  party  ag- 
grieved neglected  to  sue  within  one  year^  ia 
order  to  give  the  plaintiff  a  right  of  action. 
MnrtU  V.  Fuller,  7  i.R.4(Xl. 
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67.  The  general  form  of  declaring  mentioned 
in  tlie  act  is  given  to  the  borrower  only ;  but  (be 
common  informer  must  set  forth  his  cause  of 
action  siiecially,  and  state  tlie  usury.  S.  C.8 
J.  11.218. 

See  further,  tit.  Chancery,  XXXIV, 


INTRUSION. 

To  sustain  an  information  for  an  intrusion  on 
the  lands  of  the  people,  it  is  necesisary  that  the 
people  should  be  in  the  actual  seisin  or  pos- 
session of  the  subject  intruded  on.  The  Peo- 
ple  v.  Brown,  1  C.  R.  416. 


JOINT  DEBTORS  AND  JOINT  AND 
SEVERAL  LIABILITY. 

1.  Joint  debtors  must  be  sued  jointly.  Rah- 
ertson  v.  Smith,  18  J.  R.  459. 

2.  And  if  all  of  them  are  not  sued,  it  must  be 
pleaded  in  abatement.    Ibid, 

8.  A  joint  and  subsisting  indebtedness  in  aO 
the  defendants  must  be  shown.    Ibid, 

4.  And  in  assumpsit,  it  is  necessary  to  ehoir 
a  subsisting  liability  on  the  part  of  all  the  de- 
fendants ;  except  in  cases  of  infancy,  deaib,  or 
a  discharge  of  one  of  them  under  tlie  bank- 
rupt or  insolvent  law.    Ibid, 

5.  Where,  in  respect  of  any  of  the  defend- 
ants, the  rij^ht  of  action  ia  gone  or  susjieaded, 
their  joui^  liability  being  at  an  end,  the  other 
defendants  may  avail  themselves  of  this  sos^ 

Eension  or  discharge,  whether  it  be  produced 
y  the  act  of  tlie  party,  or  by  the  opetaiioD  of 
law,  at  the  instance,  and  by  the  agency  of  the 
plaintiif.    Ibid. 

6.  Thus,  where  the  plaintiff*  brought  an  ac- 
tion of  assumpsit  against  S.  and  S.,  as  part- 
ners, imder  the  firm  of  5.  and  &  and  Compa- 
ny, and  makers  of  a  promissory  note,  and 
recovered  a  judgment  wnich  remained  unsat- 
isfied ;  and,  afterwardss  discovering 

that  P.  and  V.  •  were  also  partners  un-  [  *9i  ] 
der  the  firm  at  the  time  the  note  was 
given,  he  brought  an  action  against  the  finTt 
as  makera  of  the  same  note ;  held,  that  tbe 
judgment  recovered  against  the  two  defend- 
ants S.  and  S.  on  the  note,  was  a  bar  to  the 
subsequent  suit  against  the  four  defendants  fof 
tbe  same  cause  of  action.    Rid. 

7.  Rand  H„  merchants  in  T^tw-Yof^^a- 
dressed  a  letter  to  M.  and  T,  merchants  m 
Liverpool,  informing  them  of  their  bwng  about 
to  ship  to  them  a  cargo  of  flaxseed,  and  in- 
structing them  to  .tiake  insurance,  &Cn  and 
added,  "the  shipment  is  for  our  joint  account ; 
the  proceeds,  after  deducting  the  insurance  and 
other  charges  accruing  thereon,  you  will  p»^ 
to  the  credit  of  each  of  us,  individually,  ^ 
half."  M.  and  T.,  in  their  answer  to  this  let- 
ter, acknowledged  that  the  net  proceeds  were 
to  be  placed  to  tbe  credit  of  B.  and  H.  rcspcc- 
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tjvely,  in  equal  proportions.  B.  and  H.,  after 
the  .Shipment,  individual iy  drew  separate  bills 
for  500  pounds  sterling,  each,  on  M.  and  T., 
livhich  were  accepted  and  {>aid  by  tliem.  M.  and 
T.  afterwards  brought  an  action  against  B.  and 
H^  to  recover  the  balance  of  an  account  accru- 
ing on  this  transaction,  in  which  they  charged 
the  amount  of  the  two  bills  of  exchange  paid  by 
them  tq  the  joint  account  of  B.  and  II. ;  hdd, 
that  tlie  defendants  were  not  jointly  answera- 
ble for  the  amount  paid  on  these  bills,  they  be- 
ing accepted  and  paid,  either  on  the  person&I 
and  individual  credit  of  the  drawers,  or  on  the 
credit  of  the  fund  to  arise  from  the  proceeds 
of  lite  shipment;  and  if  on  the  latter,  it  was  on 
a  divided,  and  not  a  joint  fund,  though  they 
were  jointly  rc9[)onsible  for  alf  disbui-semcnts 
and  expenses  of  M.  and  T.  in  the  manage- 
ment of  property,  until  the  net  proceeds  came 
into  their  hands.  Martin  v.  Buck^  11  J.  R. 
271. 

8.  Execution  may  be  issued  against  all  the 
defendants  against  whom  judgment  has  been 
recovered,  although  some  of  them  were  never 
arrested  on  mesue  process.  Ballou  v.  Hulbertj 
1  J.  R.  62. 

9.  But  it  can  only  be  executed  on  such  as 
were  served  with  process ;  and  if  the  bodies 
of  the  others  be  taken  in  execution,  the  Court 
will  order  them  to  be  discharged.    Ibid. 

10.  In  an  action  against  heirs  and  devisees, 
taking  as  tenants  in  common,  under  the  will  of 
their  testator,  the  judgment  con  affect  the  shares 
only  of  those  taken  under  the  capias  ad  re- 
spondenduniy  and  which  can  alone  be  sold  under 
ttie  execution.  Jacksorty  ex  dem.  Potan,  v. 
Hoag,  6  J.  R,  59. 

11.  To  an  action  of  debt,  on  a  judgment,  the 
defendants,  who  were  not  brought  into  Court  in 
an  action  in  which  it  was  obtained,  cannot  plead 
nul  tiel  record;  for  it  is  regular  to  enter  judg- 
ment against  all  the  defendants.  Dando  v. 
Tremper,  2  J.  R,  87. 

12.  In  an  action  of  debt,  on  the  judgment,  the 
defendant  not  brought  into  Court,  cannot  plead 
that  he  was  not  arrested  in  the  former  suit ;  for, 
the  first  judgment  being  regular,  debt  lies 
against  him.  Bcmk  of  ColumSioy  v.  JVIuocomb^ 
6  /•  IL  98. 

13.  As  to  what  defence  he  may  set  up  in 
■ucb  an  action  ?  ^uasrt.  Perhap  any,  which 
he  might,  in  his  distinct  individual  capacity, 
have  made  in  the  original  suiL    Jbid, 


[  •08  ]    •JUDGE  AND  JUSTICE. 

1.  It  is  no  objection  to  a  justice  of  the  peace 
who  tries  an  action  on  a  penal  statute,  that  he 
is  an  inhabitant  of  the  town,  to  the  overseers 
of  the  poor  of  which  a  moiety  of  the  penalty, 
when  recovered,  is  directed  to  be  paid.  Cor^ 
ioein  v.  Hames^  11  J.  R.  76. 

2.  A  judge  cannot  be  excepted  to  or  chal- 
lenged for  corruption ;  but  must  be  punished 
by  indictment  or  impeachment.  APDowdl  v. 
Fan  I>eiiMn,  12  J.  R.  35a 


JUDGMENT. 

I.  Lien  of  jvd^mtnts  and  executvms, 
II.  Priordy  of  jxidgmtrUs, 

III.  Satisfaction  of  a  judgment, 

IV.  Vacating  a  judgment. 
V.  Jbnrcst  ^judgment. 

I.  lAtn  of  judgments  and  executions. 

1.  The  act  concerning  judgments  (Sess.  36. 
c.  50.  1  N.  R.  L.  500.)  was  intended  to  protect 
purchasers,  and  does  not  alter  the  law  between 
the  parties ;  and,  as  between  them,  the  goods 
of  the  defendant  are  bound  from  the  teste  of 
the fi.  fa.  Hoichkiss  v.  M'Vickar,  12  J.  R.  403. 

2.  And  if  a  third  pei'son  takes  awoy  goods 
of  the  defendant  after  the  teste  of  the  ^,  fa.^ 
they  may  still  be  levied  upon.    Ibid. 

S.  Where  the  body  of  a  defendant  is  taken 
in  execution,  the  lien  of  the  judgment  upon 
his  land  is  suspended ;  and  if,  during  his  im- 
prisonment, hfi,fa.  is  issued  on  a  junior  judg- 
ment under  which  the  land  is  sold,  and  he  is 
then  discharged  from  imprisonment  under  the 
act  for  the  relief  of  debtors  with  respect  to  the 
impiisonment  of  their  persons,  anci  then  the 
plaintiff  in  the  prior  judgment  issues  a,JLfa.y 
this  does  not  give  that  judgment  a  priority  of 
lien,  or  defeat  the  title  acquired  under  the 
later  judgment  Jackson,  ex  dem.  Spencer,  v. 
Benedict,  13  J.  R.  533. 

4.  A  judgment  will  attach  on  lands  of  which 
the  judgment  debtor  becomes  seised  at  any 
time  aAer  the  judgment,  unless  his  seisin  was 
instantaneous,  or  departed  from  him  eo  instanti 
that  he  ocquired  it.  Per  Spencer,  J.  Stoto  v. 
Tifl,  15  J.  R.  458.  464. 

5.  A  judgment  by  agreement,  of  the  parties, 
may  be  entered  up  for  a  debt  due,  and  also,  as 
security  for  future  advances  to  the  defendant ; 
and  the  plaintiff  may  collect,  by  execution, 
not  only  the  sum  actually  due  at  the  time  the 
judgment  was  entered,  but  the 
amount  subsequently  ^advanced  to  [  *94  ] 
the  defendant,  provided  the  whole 

does  not  exceed  the  amount  in  the  condition 
of  the  bond,  on  which  the  judgment  is  given. 
Livingston  v.  AVhday,  16  J.  R;  165. 

6.  A  term  for  years  is  not  bound  by  the 
docketing  of  a  judgmenL  Vredenbergh  v. 
Morris,  1  J.  C,  223. 

7.  An  execution  does  not  bind  the  goods  of 
a  debtor  until  delivered  to  the  sheriff.    Beats 

V.  Guernsey,  8  J.  R.  446. 

8.  Where  an  execution  hos  lain  dormant  in 
the  hands  of  a  sheriff  for  a  year,  without  any 
actual  levy,  a  sale  of  a  specific  chattel  for  a 
fair  price,  and  without  any  fraudulent  intent 
on  the  part  of  the  purchaser,  is  not  void.  Bliss 
V.  BaU,  9  J.  R.  132. 

9.  A  judgment  does  not,  of  itself^  transfer 
the  title  of  the  lands  bound  by  it,  or  destroy 
the  seisin  of  the  defendant.  Sctlgwick  v.  Hoi" 
lenback,  7  J.  R.  376. 

II.  Priority  of  judgments. 

10.  Where  judgments  in  favor  of  different 
plaintiffs  against  the  same  defendant  are  filec* 
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and  docketed  on  the  same  day,  the  pinintiff 
who  iifBt  iflsues  nfi^fa^  the  execution  of  u  liich 
18  commenced  by  the  sheriflT^s  advertising  the 
defendant's  lands  for  sale,  gains  a  preference, 
as  to  the  lands,  which  cannot  lie  defeated  by  a 
subsequent  execution  issued  by  another  plain- 
tiff. Adamt  v.  Ihftr^  8  J.  R.  347.  iS.  P. 
Waterman  ▼.  Hasldn,  11  J.  R.  22a 

11.  Where  judgments  in  fiivorof  A..and  B., 
respectively,  against  C,  were  filed  and  docket- 
ed the  same  day,  and  A,  issued  a  fieri  faciat 
to  the  sheriff  of  ^ew-York^  and  B.  afterwards 
issued  a  testatum  fieri  faciaa  to  the  sheriff  of 
W.,  under  whicn  the  sheriff  levied  on  the 
lands  of  C,  and  advertised  the  same  for  sale, 
and  A.,  a  few  days  afterwards,  issued  a  testatum 
fieri  fadoM  to  the  sheriff  of  W. ;  hddy  that  the 
sheriff  of  W.  was  first  to  apply  the  money 
levied  by  him  to  the  satisfaction  of  B.*8  execu- 
tion.    Waterman  v.  Haskin,  IIJ.  R.  228. 

12.  Where  A.  and  B.  had  judgments  against 
C,  and  some  of  A.'s  judgments  were  older 
and  some  younger  than  B.'s  judgment,  and  A. 
issued  executions  on  all  his  judgments,  under 
which  the  lands  of  C.  were  seized,  and  adver- 
tised for  sale,  and  B.  then  issued  an  execution 
00  his  judgment,  and  the  lands  were  purchased 
under  A.'s  executions,  (as  was  stated  in  tlie 
sheriff's  deed  to  B.,|  by  B.,  and  the  sheriff 
paid  part  of  the  purcnase  money  to  A.,  on  ac- 
count of  his  executions,  and  retained  the  resi- 
due to  satisfy  B.'s  execution;  Md^  that  the 
sheriff  was  precluded  by  his  deed  from  deny- 
ing that  the  sale  wss  made  under  A.'8  execu- 
tion, and  that  A.  was  entitled  to  recover  from 
the  sheriff  the  balance  of  the  purchase  money. 
Sandford  v.  Roasa,  12  J.  R.  162. 

13.  A  sale  of  land  on  an  execution  issued 
on  a  junior  judgment,  it  nemSf  would  be  valid, 
and  the  partv  whose  execution  is  postponed 
has  his  remedy  against  the  sheriff.    Jbid. 

14.  Where  A.  was  interested  to  the  amount 
of  100  dollars,  on  a  judgment  recovered  by  B. 
against  C,  and  an  execution  was  afterwards 
issued,  on  a  junior  judgment  at  the  suit  of  D. 

against  C,  under  which  A.  *pur- 
[  *95  ]  chased  the  land,  as  trustee  of  B.,  and 
•  took  a  deed  from  the  sheriff,  and 
immediately  conveyed  the  land  to  B.,  by  whom 
the  purchase  money  was  advanced  ;  and  then 
an  execution  was  issued  upon*  the  first  judg- 
ment for  the  amount  of  A.'s  interest  therein, 
under  which  the  same  premises  were  sold  and 
conveyed  by  the  sheriff  to  A. ;  heU  that  A. 
having  executed  bis  trust  by  convening  the 
land  purchased  under  the  first  execution  to  B., 
was  not  thereby  estopped  from  subsequently 
acquiring  a  title  to  the  same  premises,  and 
might,  therefore,  recover  them  in  ejectment 
against  a  person  holding  under  B. ;  and  that 
uthough  B.  forbade  the  second  sale,  the  con- 
veyance under  it  was  not  inoperative ;  at  least 
it  could  not  be  c|ue8tioned  or  inquired  into,  in 
a  collateral  action ;  but  could  only  be  deter- 
mined upon  9  direct  application  to  the  Su- 
preme Court,  for  that  purpose,  or  to  thd  Court 
of  Chancery.  Jackson,  ex  dem.  WkitlodU,  v. 
AfiOf,  13  J.  R.  46a 

15.  Whether  the  Court  will  in(]uire  into  the 
parlB  of  a  day.  or  receive  afildavus  of  the  ex- 

382 


act  time  of  filing  different  jadgments  on  the 
same  day,  so  as  to  determine  the  prioriiy  of 
the  lien  7  Dubitatur,  Adams  v.  I)yfr,  8  J.  R. 
347. 

16.  £•  gave  a  bond  and  warrant  of  attorney 
to  W.,  who  entered  up  judgment  thereoo 
against  E.  in  tlie  Supreme  Court,  and  W.  as- 
signed the  judgment  to  N.  E.  having  paid  the 
whole,  or  nearly  the  who)e  amount  of  the 
judgment  to  W.,  he  acknowledged  satisfaction. 
The  dav  after  the  'satisfiiction  had  been  ac- 
knowledged, B.,  finding  the  judgment  against 
£.  regularly  satisfied,  lent  him  a  sum  of  money, 
and  took  a  bond  and  warrant  of  attorn^,  oa 
which  he  entered  up  judgment  against  £.,  in 
the  same  Court  N.  afterwards  applied  to  the 
Supreme  Court,  to  have  the  satisfaction  ac- 
knowledged by  W.,  on  the  first  judgment,  va- 
cated, on  the  ground  of  fraud.  The  Court 
ordered  the  satisfaction  to  be  vacated,  and  the 
judgment  to  be  restored ;  and  thereui)on  N. 
took  out  A  fieri  facias  oii  that  judgment,  which 
was  levied  on  the  estate  of  E.  B.  then  filed 
his  bill  against  E.  and  others  for  relief,  and  to 
obtain  restitution  of  the  money  levied  on 
the  execution,  and  in  the  hands  of  N.  On  en 
appeal  from  an  interlocutory  order  in  that 
cause,  helilj  tliat  E.,  havinff  paid  W.  the 
amount  of  the  first  judgment  oeiore  notice  of 
the  assignment,  and  the,  same  having  been  nt- 
isfied  on  the  record,  at'  the  time  the  second 
judgment  was  entered  up,  the  latter  was  en- 
titled to  a  priority,  notwithstanding  the  suhse- 
quent  vacatur  of  the  satisfaction  entered  on 
the  first ;  and  the  money  levied  on  the  first 
judemeut,  in  favor  of  W.,  was  ordered  to  be 
paid  to  B.  Behee  and  others  v.  The  Bank  of 
Mw-Yorky  on  appeal,  1  J.  R.  529.  &  C.  3  J. 
C.  121.  258. 

See  tiL  Chancekt,  XVII.  C.  Ddtor  <»i 
Creditor.    Codunse  ▼.  Gtlsion,  10  J.  R.  507. 

III.  Sati^aetion  qf  a  jvdgtnefd. 

17.  If  a  debtor,  ft)r  the  benefit  of  all  his 
creditors,  gives  to  trustees  a  bond  for  the 
amount  of  all  his  debts,  on  whk;h  a  judgment 
is  recovered,  snd  he  afterwards  gives  a  note 
to  an  individual  creditor,  for  the 
^amount  of  his  separate  debt,  such  [  *96  J 
note  will  be  satisfied  bv  such  credi- 
tor's discharginff  the  debtor  from  execution  on 
the  judgment  issued  at  the  request  of  the 
creditor,  and  the  assent  of  the  trustees  to  the 
discharge  will  be  implied.  JVinnon  v.  Jbtbs, 
2  C.  R.  309.  . 

18.  Where  an  execution  has  been  issued  for 
the  penalty  of  a  bond,  the  Court  will,  oo  pay- 
ment of  the  condition,  interest  and  co^  >^ 
aside  the  execution,  and  order  satisfaction  ^ 
be  entered  on  the  record ;  although  the  bond 
was  given  to  secure  a  debt  larger  than  the  pen 
alty,  and  there  were  other  sums  due  from  the 
defendant  to  the  plaintiff  Bergen  v.  Boerv^ 
2  C.  R.  256. 

19.  Where  the  plainttflT  rended  in  a  foi^ 
country,  and  the  defendant,  in  1810^  produced 
afiidavits,  to  show  that  the  judgment  which 
was  obtained  in  1803,  was  satisfied,  a  rote  ta 
show  cause  why  a  satisfibctioo  ritoukl  ootbe 
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entered  np  on  the  record  was  granted,  which 
was  directed  to  be  served  by  delivering  a  copy 
to  the  attorney  of  the  plaintiff  on  record,  and 
putting  up  another  copy  in  the  clerk's  office. 
Lee  y.  Brwm^  6  J.  R.  132. 

20.  Where  a  ecu  so.  against  a  sherifT  was 
delivered  to  a  coroner,  who  being  indebted  to 
the  sheriff,  gave  him  a  receipt  in  full  for  the 
debt  and  coats  in  the  eo.  8a^  and  engaged  to 
settle  the  amount  with  the  plaintiff,  and  failed 
to  do  so ;  htH  that  adroittibg  the  coroner  was 
authorized  to  receive  the  debt  in  money  on  the 
CO.  sa^  yet  it  must  be  an  actual  and  absolute 
payment  of  so  much  cash  to  him,  for  the 
plaintiff;  and  that  the  agreement  between  the 
sheriff  and  coroner  was  no  payment  or  satisfiic- 
tion  of  the  debt.    Codwise  v.  fTeU,  9  J.  R.  26a 

21.  The  authority  of  a  person,  as  agent  for 
the  plaintiff,  to  discharge  a  defendant  from 
custody  on  execution,  without  satisfaction  of 
Uie  debt,  must  be  clearly  and  fully  proved,  and 
strictly  pursued.    Cnxry  v.  Tvmer^  6  J.  R.  51. 

22.  Whether  the  attorney  of  the  plaintiff  on 
record  has  such  power?  Duhiiaiur.  JbidL 
Adjudged  that  he  has  not.  Jackson,  ex  dera. 
M'Crta,  v.  BariUU,  8  J.  R.  961. 

23.  Where  a  judgment  is  fully  paid,  and 
the  plaintiff,  on  application  by  the  defendant 
to  hmi,  refuses  to  acknowledge  satisfaction,  the 
Court  will  compel  him  to  enter  satisfaction  at 
his  expense,  and  to  pay  the  costs  of  the  notice. 
BiiggB  V.  Thompson,'^  J.  R.  294. 

rV.  Vacating  a  judgment 

24.  A  feigned  issue,  to  try  the  truth  and  va- 
lidity of  payments  made,  on  a  judgment,  de- 
pends on  the  sound  discretion  of  the  Supreme 
Court,  and  is  only  granted  for  the  information 
of  the  Court,  or  where  the  party  is  otherwise 
without  relief.      ffardeU  v.  JBekn,  2  J.  C.  25a 

25.  The  Court  have  it  in  their  power  to  stay 
execution  upon  a  judgment  until  it  is  revived 
by  scire  facias,  or  action  of  debt,  in  order  to 
enable  tne  defendant  to  plead  payment.    Ibid, 

26.  On  affidavit,  that  the  defendant,  afler  suit 
brought,  had  paid  part  of  the  debt,  and  the 

Slaintiff  had  promised  to  stop  all  proceedings, 
ut  that  he  had,  notwithstanding,  gone  on,  <3>- 
caliied  judgment  by  default,  and  taken  out 
execution';  the  judgment  was  set 
[  *97  ]  *aside,  on  the  defendant's  paving 
costs,  pleading  issuably,  and  taking 
notice  of  trial  for  the  next  circuit.  CogsvodL  v. 
Fanderbtrghy  1  C.  R.  155. 

27.  An  administrator,  defendant,  pleaded 
pUne  adndnistramtprieUr,  &c ;  the  plaintiff  en- 
tered judgment  for  the  amount  confessed,  and 
interlocutory  judgment  for  the  residue  of  his 
demand;  the  Court  would  not  set  ande  the 
judgment,  to  let  in  the  defendant  to  plead  a 
judgment  recovered  against  him  in  the  Com- 
mon Pleas,  because  it  was  entered  for  28  cents 
more  than  the  assets  confessed.  Drtmper  v. 
/rrf^W,  2  C.R.  101. 

28.  If  an  attorney  ap^iear  for  a  defendant, 
(whether  process  has  been  served  or  not,)  with- 
out any  authority  from  him,  and  confess  judg- 
ment, [or  let  it  go  by  default,]  the  judgment  is 
r'*^<ilar,  and  will  not  be  set  aside.  UenUm  v. 
Mtfts,  U  J.  it  29a 


29.  But  if  there  were  fraud  or  collusion  be- 
tween the  plaintiff  and  the  defendant's  attorney, 
or  if  he  be  not  responsible,  or  perfectly  compe- 
tent to  answer  to  his  assumed  client,  the  Court 
will  relieve  against  the  judgment.    Ibid, 

30.  The  Coiut  will,  however,  extend  its  pro- 
tection to  both  parties,  and  let  the  judgment 
stand  as  security ;  but  stav  all  proceedings, 
and  let  in  the  defendant  to  plead,  if  he  has  any 
defence.    Ibid, 

31.  A  party  entitled  to  relief  by  an  audita 
iOf  may  be  relieved  on  motion.  Baker  v. 
es  of  Ulster,  4  J.  R.  191. 

Where  two  suits  are  brought  at  the 
same  time,  for  the  same  cause  of  action,  and 
proceed,  pari  passu,  to  judgment  and  execu- 
tion, a  satisfaction  of  either  judgment  may  be 
shown,  upon  audita  querda,  or  otherwise,  in  dis- 
charge or  the  other.    BoioTie  v.  Joy,  9  J.  R.  221. 

33.  The  Court  will  not  set  aside  a  judgment 
entered  up  on  a  bond  and  warrant  of^attomey, 
or  stay  execution  thereon,  on  the  ground  of 
fraud,^  at  the  instance  of  a  creditor  at  large,  or 
whose  debt  has  not  been  legally  ascertained 
by  judgment.  Wintringham  v.  IFintringham^ 
20  J.  R.  296. 

And  see  Audita  Querela. 

V.  Jirrest  of  judgment, 

34.  Where  the  plaintiff's  claim  is  in  part 
ffood,  and  in  part  bad,  and  the  jury  find  entire 
damages,  judgment  will  be  arrested.  Uzeni- 
tors  of  Fan  Rensselaer  v.  Executors  ofPhtnhrf 
«  J,  C  17. 

35.  Where  some  of  the  counts  are  good,  an<l 
some  bad,  and  the  jury  find,  generally,  for  the 
plaintiff,  judgment  must  be  arrested.  Hopkins 
V.  Beedle,  1  C.  R.  347.  5.  P.  IMdand  TWtt- 
pike  Company  v.  M^Kean,  11  J.  R.  98. 

36.  But  the  plaintiff  may  have  a  ventre  dt 
novo,  on- payment  of  costs.    Ibid, 

37.  Or,  if  judgment  went  by  default,  a  writ 
of  inquiry  de  novo.    Lyle  y.  CUison,  1  C.  R.  581. 

38.  In  slander,  where  the  damages  arising 
from  the  words  spoken  are  stated  to  have  been 
to  the  injuty  of  the  plaintiff  in  two 
different  *characten,  and  there  is  a    [  *9S  ] 
eoUoquium  concerning  him  in  only 

one  character,  and  entire  damages  are  given, 
judgment  will  be  arrested.  Cntbert  v.  FieldL 
3C.R.329. 

39.  Where  there  are  several  counts  in  a 
declaration,  and,  afler  interlocutory  judgment, 
damages  are  separately  assessed  upon  each,  and 
judgment  is  arrested  on  the  first  count,  no  ob- 
jection being  made  to  the  others,  the  plaintiff 
will  be  allowed  to  enter  a  nolle  prosetnn  on  the 
first  count,  and  take  judgment  on  the  others. 
Livingston  v.  Executors  of  Livingston,  3  J.  R. 
189. 

40.  Where  part  of  the  declaration  is  good, 
and  part  bad,  and  the  jury  give  entire  dam- 
ages, the  verdict  mny  be  amended  from  the 
notes  or  certificate  of^^  the  judge.    See  Amund- 

IfEIfT,  VII. 

41.  Judgment  will  be  arrested  for  a  defect  of 
the  record,  in  not  awarding  a  venire  de  wno^ 
where  a  new  trial  has  been  had.  lAvingtiQm 
v. /ibgerv,  1  C.  R.  58a 
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42.  But  the  Court  will  allow  the  plaintiff, 
where  there  is  one  good  count  in  the  declara- 
tion, to  sue  out  a  venire  de  novo,  and  amend  the 
counts  that  are  bad,  on  payment  of  the  costs 
since  declaring.    Und. 

43.  A  defect  of  record  is  a  ground  for  an  ar- 
rest of  judgment.    Jhid, 

44.  The  defendant  may  move  in  arrest  of 
judgment,  after  having  attended  the  execution 
of  a  writ  of  inouiry,  for  objections  which  go 
to  the  merits  ot  the  cause.  CaUagan  v.  Hal- 
Zett,  1  C.  R.  104, 

45.  On  a  motion  in  arrest  of  judgment,  the 
promise  stated  in  the  declaration  will  be  pre- 
sumed to  have  been  an  express  promise. 
Beecker  v.  Beecker,  7  J.  R.  99. 

46.  If  the  defendant  in  a  special  plea  ten- 
ders an  issue  on  which  the  parties  go  to  trial, 
instead  of  concluding  with  a  verification,  and 
a  verdict  is  given  for  the  plaintiff,  he  cannot 
move  in  arrest  of  judgment,  for  want  of  a  rep- 
lication to  his  special  plea.  Coon  v.  fVhU- 
more,  12  J.  R.  353. 

47.  Afler  a  verdict  for  the  plaintiff,  the  de- 
fendant cannot  take  advantage  of  his  own  mis- 
pleading, to  defeat  the  plaintiff's  suit.    IhiiL 

48.  On  a  motion  in  arrest  of  judgment  for  a 
defect  in  the  declaration,  it  is  not  necessary  to 
produce  tlie  whole  record  in  Court;  but  the 
declaration  alone,  adding  that  a  verdict  had 
been  found  for  the  plaintiff,  is  sufficient.  A^- 
wn  v.  Mwm,  13  J«  R.  48. 

49.  Averments  are  construed  less  strictly  af- 
ter a  verdict    Ibid, 

•  50.  The  arresting  of  judgment,  after  a  con- 
viction on  an  indictment  for  a  felony,  is  not  a 
bar  to  a  second  indictment  for  the  same  of- 
fence, although  the  second  indictment  is  pre- 
cisely similar  to  the  first.  The  People  v.  Caa- 
horas,  13  J.  R.  351. 

51.  Where  a  Court  of  competent  jurisdic- 
tion arrests  a  judgment  at  the  mstance  of  the 
defendant,  it  must  be  intended,  legally,  that  the 
indictment  was  vicious.    Ibid,    Per  Spencer,  J. 

52.  The  effect  of  arresting  a  judgment  is  the 
same  as  quashing  an  indictment  before  trial. 
Ibid,    Per  Spencer,  J. 

53.  Where  a  count  in  the  declaration  con- 
tains a  sufficient  cause  of  action,  but  connect- 
ed with  matter  senseless  and  void,  or  not 
actionable,  it  will  be  intended,  afler  verdict  for 
the  plaintiff,  that  damages  were  given  for  the 
part  only  that  is  actionable,  and  judgment  will 
not  be  aiTested.    Borden  v.  Fiich,  15  J.  R.  121. 

*54.  A  misjoinder  of  counts  is  a 
[  *99  ]    fatal  defect,  on  a  motion  in  arrest  of 
judgment,  or  on  a  writ  of  error. 
Cooper  v.  Biasdl^  16  J.  R.  146. 

55.  No  costs  are  given  on  an  arrest  of  judg- 
ment.   Pangbum  v.  Ramsay;  11  J,  R.  141. 

56.  That  a  judge  ordered  a  juror  to  l^e 
withdrawn,  in  a  criminal  case,  is  no  cause  for 
arresting  the  judgment  on  a  subsequent  trial 
for  the  same  offence.  The  People  v.  Barret  fy 
Ward,  2  C.  R.  100. 

57.  If,  in  a  criminal  ease,  a  juror  has  been 
withdrawn  without  the  consent  of  the  defend- 
ant, at  the  instance  of  the  public  prosecutor,  in 
order  to  enable  him  to  obtain  further  testimo- 
ny, and  the  defendant  is  tried  again  ^n  tlie 
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same  indictment,  and  found  guilty,  judgment 
wUl  be  arrested.    iS.  C.  2  C.  R.  304. 

See  Peacticb.    Pleadikas.    AxurDMEifT. 


JURISDICTION. 

1.  Inferior  jurisdictions  tiot  prooeeding  ar 
cording  to  the  course  of  common  law,  cannot 
enlarge  their  authority  by  implication.  Jonet 
V.  Reed,  1  J.  C.  20.  5.  C.  1  C,  R.  59i  n. 
fTells  V.  JiTewkirk,  I  J.  C.  928. 

2.  There  should  always  appear  auffictenton 
the  face  of  the  proeeedinga  in  an  inferior 
Court  to  show  that  it  has  jurisdiction  in  the 
cause  of  which  it  takes  cognizanoe.  PwKrs 
V.  The  Peofde,  4  J.  R.  292. 

a  The  judiciary  of  one  state  has  no  cogni- 
zance of  offences  committed  in  another  state, 
although  the  offender  may  be  within  the  limits 
of  its  jurisdiction.  The  People  v.  ffrighi,  2  C. 
R.  213. 

4.  So,  if  a  person  commit  tbefl  in  another 
state,  and  come  into  this  state,  and  is  taken  here 
with  the  thing  stolen,  he  cannot  be  tried  in 
this  state  for  the  felony,  but  is  to  be  conrid- 
eyed  merely  as  a  fugitive  from  justice.  The 
People  V.  Gardner,  2  J.  R,  477. 

5.  And,  if  in  custody,  he  is  entided  to  his 
discharge :  but  in  this  case,  the  prisoner,  who 
had  committed  the  felony  in  JVeUf- Jersey,  bm 
fled  into  this  state,  was  ordered  bv  the  Court  to 
be  detained  in  prison  three  weeks,  and  notice 
thereof  to  be  given  to  the  executive  of  JV«fr 
Jersey,  and  if  the  prisoner  should  not  be  de- 
manded within  that  time,  that  he  be  discharg- 
ed.    T&e  Peopie  V.  5c7iaic*,  2  J,  R  479.  . 

6.  The  state  Courts  have  no  jurisdiction  in 
causes  arising  under  the  laws  of  the  Vmd 
Stales  resjjecting  patent  rights.  Parsons  v. 
Barnard,  7  J.  R.  144. 

7.  Bonds  given  for  duties  to  the  Unmd 
States,  may  be  sued  in  th«  state  Courts,  which 
hove  concurrent  jurisdiction  with  the  Courts 
of  the  United  5te/M,of  all  suits  at  common  law, 
where  the  United  States  are  plaintifls.  t/wW 
SSfcrfw  V.  l>o%e,  14  J.  R.  05.  . 

8.  A  state  Court  has  no  jurisdiction  ef  crimi- 
nal offences  against  the  United  5tef«,  nor  of 
the  penal  laws  of  the  U,  S. ;  nor 
can  such  •jurisdiction  be  conferred    [   IWJ 

by  act  of  Congress.     United  Slates 

V.  LoMrop,  17  J.  R.  4. 2G1.  ,    . 

9.  Therefore,  an  action  for  a  pendfiy  incw- 
red  for  selling  spirituous  liquors  without  a 
license,  contrary  to  the  act  of  Congress  ot  j»»- 
fntst  2, 1813,  (Cong,  la  sess.  1.  c.38.)cAnDDi 
he  brought  in  the  Supreme  Court  of  lhi86t«<^ 

^W^i.  .,.;.. 

10.  The  right  of  exclusive  IcgislHUon  orju- 

risdictiou  within  the  limits  of  any  of  ihertat^ 
can  lie  acquir^  by  the  United  Slates,  only  oy 
purehase  of  territory  from  the  states,  Tor  n« 
purpose  and  in  the  mode  prescribed  hv Ji^ 
constiuition  of  the  United  States.  Tktftoj» 
V.  Godfrey,  17  J.  R,  225.  ^^  _^  . 

11.  The  land  on  which  FoH  A'^^* 
erect«l,  never  having  Iwen  actually  cecieaw 
the  United  SUAes,  sUU  belongs  to  this  sta», 


100 


JURY. 


101 


and  its  Courts  have  jurisdiction  of  all  crimes 
committed  within  that  fort,  or  its  precincts, 
though  it  has  been  garrisoned  by  the  troops 
of  the  UnUed  StcUes,  and  held  by  them,  since 
the  surrender  by  Great  Brilcdn^  pursuant  to  the 
treaties  of  1783  and  1794  ;  for  the  UnUed 
States  acquired  no  territory  within  this  state, 
oy  virtue  of  those  treaties.    Jhid, 

12.  Whether  the  state  Courts  have  jurisdic- 
tion in  the  case  of  a  persou  enlisted  in  the 
annv  of  the  United  States,  and  applying  for  a 
habeas  corpusf  Dvbitatur.  Matter  of  Fergtk- 
son,  9  J.  R.  239. 

13.  if  a  Court  has  no  jurisdiction  of  the 
principal  question,  it  has  none  of  its  conse- 
quences and  incidents.    Per  Kejd,  Ch.  J.    Ibid, 

14.  Where  a  Court  has  originally  no  juris- 
diction in  a  cause,  it  does  not  acquire  it  either 
by  the  consent  of  the  defendant,  or  by  his  con- 
fessing judgment.  Cqffin  v.  TVoey,  3  C. 
R.  129. 

15.  Courts  of  this  state  have  jurisdiction  of 
actions  brought  for  tarts  committed  on  board  of 
B.  foreign  vessel,  on  the  k^h  seas,  where  both 
parties  are  foreigners;  for  actions  for  personal 
wrongs  are  of  a  transitory  nature,  ana  follow 
the  person  or  forum  of  the  defendant.  Gardner 
V.  Thomas,  14  J.  R.  134. 

16-  Though  the  injury  is  laid  in  the  declara- 
tion to  be  contra  piicem,  &C.,  this  is  matter  of 
form  only,  and  is  not  traversable.     Ibid, 

17.  But  it  rests  in  the  sound  discretion  of 
the  Court  to  exercise  jurisdiction  or  not,  ac- 
cording to  the  circumstances  of  the  case. 
Jbid. 

18.  As,  where  an  action  was  brought  for  an 
ainsault  and  battery,  committed  on  board  of  a 
BrUish  vessel,  on  the  high  seas,  by  a  seaman 
against  the  master  of  the  vessel,  both  parties 
being  British  subjects^  and  intending  to  return 
to  their  own  country  at  the  completion  of  tlie 
voyage,  the  Court  refused  to  take  cognizance 
of  the  cause,  but  left  the  injured  party  to  seek 
redress  in  the  Courts  of  his  own  country.  Ibid, 

19.  No  action  at  common  law  lies  for  an  il- 
legal capture  on  the  high  seas,  as  prizeof  war ; 
nor  can  any  irregularity  or  misconduct  of  the 
captor,  in  the  subsequent  disposition  of  the 
prize,  confer  jurisdiction  as  to  the  original 
taking,  or  be,  in  itself,  a  groimd  of  action  at 
common  law.  Novion  v.  Hattett,  in  error,  16 
J.  R.327. 

20.  And  it  makes  no  difference  that  the  cap- 
turing vessel  was  fitted  out  of  a  port  of  the 
UmUd  Slates,  in  violation  of  the  neutrality  of 
the  United  i^ates,  or  of  an  act  of  Congress ; 
the  District  Courts  of  the  U.  S^  in  such  case, 
having  the  clear  and  indisputable  jurisdiction. 
Itnd,    Contra,  &  C.  14  J.  R.  27a 

21.  Jurisdiction,  in  cases  of  prize, 
[  *101  ]    and  of  every  thing  incidental  *anfl 
consequential  thereto,  belongs  ex- 
clusively to  the  Admiralty  Courts.     Ibid, 

22.  And  piracy  and  piratical  captures,  with 
■11  their  incidents,  are  exclusively  of  admiralty 
cognizance.     Ibid. 

23,  Courts  of  common  law  have  jurisdiction 
of  marine  trespasses,  where  it  is  not  a  question 
of  pnze^  or  of  any  thing  incidental  or  conse- 
quential thereto.    S,  C,  14  J.  R.  273. 
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24.  A  Court  of  common  law  has  concurrent 
jurisdiction  with  the  instance  Court  of  Admirri- 
ty,  of  a  marine  tort.    Percival  v.  Hickey,  18  J. 

R  257 

25.  if  a  Court  of  limited  jurisdiction  issues 
process  which  is  illegal ;  or  if  a  Court,  whether 
its  jurisdiction  be  limited  or  not,  holds  cogni- 
zance of  a  cause,  without  having  gained  juris- 
diction of  the  person  of  the  defendant,  by  hav- 
ing him  before  them,  in  the  nwinner  required 
by  law,  the  proceedings  are  void.  Bigetow  v. 
55teanw,  19  J.  R.  39. 

26.  And,  in  case  of  a  limited  and  special  ju- 
risdiction, the  magistrate  attempting  to  enforce 
a  proceeding,  foimded  on  any  judgment,  sen- 
tence, or  conviction,  in  such  a  case,  is  a  tres- 
passer.   Ibid, 

27.  And  the  party  affected  may,  even  in  a 
collateral  action,  when  the  conviction  is  set  up 
as  a  defence,  show  that  the  magn^rate  had  no 
jurisdiction  of  the  person  convicted.    Ibid, 

28.  Whenever  a  new  power  is  given  to  a 
justice  of  the  peace,  he  must  proceed  in  the 
mode  prescribed  by  the  statute.    Ibid, 

29.  After  a  plea  in  bar,  it  is  too  late  to  object 
to  the  jurisdiction.    Smith  v.  ISrfer^a^  J^R-105. 


JURY. 

I.  Challenge  ioihejvry, 
II.  Hoio  the  jury  are  to  make  up  and  dMm 
their  verdid, 

III.  Irregularities  and  misdemeanors  ofthejvry^ 

for  which  their  verdict  urilt  be  impeaehMU 

IV.  Ihsoharging  the  jury. 
V.  Struck,  or  special  jury^ 

VI.  Foreijgnjurvf 
VII.  Jury  de  medietate  lingutE^ 

L  Challenge  to  the  jury. 

1.  Jurors  must  lie  free  from  all  exception, 
and  wholly  disinterested.  Jrood  v.  Stoddard, 
2  J.  R.  194. 

2.  Ill  an  action  qui  tarn,  under  the  act  for 
preventing  usttry,  which  gives  a  moiety  of  the 
Slim  to  he  recovered,  to  the  poor  of  the  town 
where  the  offence  is  committed,  and  the  other 
moiety  to  the  person  prosccuti-'ng,  it  is  a  good 
cause  of  chnlfenge  agahist  the  jury,  that  they 
are  inhabitants  of  the  town.    Ibid. 

3.  If  a  sheriff,  who  is  ii  party  in  a  cause, 
serve  the  venire,  it  is  a  •good  ground 

of  challenge  to  the  array.     fP^oods    [  •lOa  ] 

V.  Rotoan,  5  J.  R.  133. 

4.  A  challenge  lies  to  the  array,  for  any  par- 
tiality or  default  in  the  clerk,  in  selecting  and 
arraying  the  jury.  Gardner  v.  Turner,  9  J.  R. 
260. 

5.  It  is  a  sufficient  cause  of  challenge  to  the 
array,  that  the  clin*k  drew  seventy-two  names 
out  of  the  box  and  put  them  in  a  list,  and  then 
designated  thirtv-six  names  so  drawn,  to  Imj  a 
panel  for  the  Circuit,  and  the  other  thirty^jx 
a  panel  for  the  Court  of  Common  Pleas.     Ibid. 

6.  If  the  facts  alleged  in  the  challenge  are 
admitted,  the  Court  decides  upon  thorn  ;  but,  if 

I  denied,  two  triors  are  appointed  by  the  Court 
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oat  of  the  panel,  or,  perhaps,  any  two  other 
persons  naoaed  by  the  Court.    Ibid, 

7.  If  the  plaintiff  will  not  proceed  to  trial, 
because  the  judge  has  improperly  overruled  a 
challenge,  the  defendant  is  not  entitled  to  judg- 
ment, as  in  case  of  nonsuit.  JbitL 

8.  Whether,  that  a  juror  is  himself  an  un- 
derwriter by  profession,  is  not  a  good  cause  of 
challenge  on  the  trial  of  an  insurance  cause  ? 
QiMcre.  Steifibach  v.  Columbian  Insiarance  Com- 
pany, 2  C.R.  129. 

9.  It  is  a  good  cause  of  chaUenge  to  a  juror, 
that  be  has  previously  given  his  opinion  on  the 
question  in  controversy  between  the  parties. 
Blake  v.  AEOipaugh,  1  J.  R.  316. 

10.  If  a  juror  has  said,  thai  tf  iht  rmrU  of 
the  neighbors  were  eorrecty  the  defendant  vhu 
wrong,  and  the  jdainiiff  was  right,  it  is  not  a 
sufficient  objection  to  his  being  sworn  and  im- 
panelled.   Dwell  V.  Mosher,  8  J.  R.  445. 

11.  A  juror  challenged  to  the  favor,  may  be 
sworn  on  his  voir  dire,  and  be  asked  such  ques- 
tions as  do  not  tend  to  his  infanriy  or  disgrace. 
Mechanics'  Bank  v.  SmUh,  19  J.  R.  115. 

12.  The  triors  are  to  decide  whether  the 
Juror  challenged,  stands  indifferent  between  the 
parties.    Ibid.    [Su  tU.  Trial.] 

11.  How  the  jury  are  to  make  up  and  deliver  their 

verdict. 

13.  A  verdict  is  not  valid  and  final  until  pro- 
nounced and  recorded  in  open  Court,  and  be- 
fore it  is  recorded  the  jury  may  vary  from  the 
first  offer  of  their  verdict,  and  the  verdict  which 
is  recorded  shall  stand.  Blackley  v.  Sheldon, 
7  J.  R.  32.    S.  P.  Ro^  V.  Sherwood,  6  J.  R.  68. 

14.  After  the  verdict  is  received,  the  jury 
may  be  examined  by  the  poll,  and  then  either 
of  the  jurors  may  disagree  to  the  verdict. 
Blacklev  v.  Sheldon,  7  J.  R.  32. 

15.  When  the  jury  have  retired,  they  may 
come  back  into  Court  to  hear  the  evidence  of 
a  thing  of  which  they  are  in  doubt.    Ibid, 

16.  The  Comt  may  send  the  jury  back  to 
reconsider  their  verdict,  if  it  appears  to  be  a 
mistaken  one,  and  before  it  is  received  and  re- 
corded.   Ibid. 

17.  Where  a  jury  deliver  a  sealed  verdict  to 
the  Court,  and,  on  being  polled,  one  of  them 

disagrees  to  the  verdict,  the  judge 
[|*103  ]     may  ♦send  the  jury  out  again  to 

agree  on  their  verdict.  Bunn  v. 
Hoyt,  3  J.  R.  255. 

18.  And  if  the  parties  agree  that  the  jury 
may  deliver  a  sealed  verdict,  it  does  not  take 
away  the  right  of  either  of  them  to  a  public 
verdict,  and  any  of  the  jurors  may  dissent  from 
the  verdict  to  which  they  had  before  agreed. 
Boot  V.  Sherwood,  6  J.  R.  68. 

19.  Where  a  jury  has  been  impanelled  be- 
fore Sunday  commences,  their  veidict  may  be 
received  on  that  day.  Hoghtaling  v<.  Osborn, 
15  J.  R.  119.    S.  P.  BuUer  v.  K^ey,  id,  177. 

20.  But  it  is  otherwise  in  the  case  of  a  jury 
summoned  on  a  writ  of  inquiry.  Butler  v.  Kd- 
sey,  id.  177. 

21.  Where  the  judge  directed  the  jury  to  de- 
clare by  their  verdict  whether  a  will  had  been 
altered  afler  its  execution,  and  if  so,  by  whom  ; 
and  they  declared  by  their  verdict  that  the  will 
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had  been  altered  by  some  interested  person,  the 
verdict  was  held  to  be  uncertain,  and  a  new 
trial  was  granted.  Jacksonj  ex  dem.  Malin,  v. 
Malin,  15  J.  R.  293. 

III.  Irregularities  arid  misdemeanors  of  (he  ht^ 
for  tMtch  their  verdict  wHl  be  impeached, 

22.  If  a  jury  agree,  in  order  to  ascertain  the 
amount  of  damages,  that  each  juror  shall  set 
down  such  sum  as  he  thinks  nt,  that  the  ag- 
gregate shall  be  divided  by  12,  and  that  the 
quotient  shall  be  their  veidict,  it  will  be  set 
aside.  Smith  v.  Cheetham,  3  C.  R.  57.  &  P. 
Harveyy.  Ridutt,  15  J.  R.  87. 

23.  But  if  it  is  merely  adopted  as  a  mode  of 
arriving  at  a  reasonable  measure,  without  their 
binding  themselves  to  abide,  at  all  events,  by 
the  contingent  result,  the  verdict  is  good.  Da- 
na V.  Tucker,  4  J.  R.  487. 

24.  The  affidavits  of  iurors  to  impeach  a  ver- 
dict cannot  be  received.  Rid,  Contra,  SmA 
V.  C%ee^m,  3  C.  R.  57. 

25.  But  affidavits  in  exculpation  of  them- 
selves, and  in  support  of  their  verdict,  are  ad- 
missible.   Dana  v.  Tucker,  4  J.  R.  487. 

26.  So,  affidavits  of  the  jurqiB  are  admissible 
to  show  that  a  mistake  has  been  made  in  tak- 
ing their  verdict,  and  that  it  was  entered  differ* 
ently  from  what  they  intended.  Jackson,  ex 
dsem,  J^oah,  v.  Dickenson,  15  J.  R.  309. 

27.  Where  ajury  was  sworn  and  impanelled 
to  try  a  prisoner  on  several  indictments,  and, 
afler  giving  a  verdict  of  not  guilty  on  the  first 
indictment,  they  separated  and  went  to  a  tav- 
ern, and  then  returned  into  Court,  when  the 
prisoner  was  tried  by  the  same  jury  on  the 
other  indictments,  and  found  guilty,  the  Su-^ 
peme  Court  held  the  proceedings  on  the  other 
indictments  irregular,  and  that  Qie  jury  ought 
to  have  been  sworn  and  inipaneUed  again. 
The  People  v.  Meany,  4  J.  R.  294. 

28.  But  whether  the  prisoner  is  to  be  dis- 
charged, or  a  new  trial  granted?  ^uare. 
Ibid, 

29.  Afler  the  jury,  in  a  Jastice's  Court,  had 
retired  to  deliberate  on  their  verdict,  they  seat 
for  the  iustice,  and  asked  him  whether  they 
could  add  any  tiling  to  the  charge  of  the  plain- 
tiff, and  he  answered  •**  no,^  and 

lefl  them  without  any  thing  flir-    [  •104  J 
ther  being  said ;  this  is  not  an  ir- 
regularity for  which  the  verdict  will  be  «t 
aside.    Thcqfer  v.  Van  Heel,  5  J.  R.  111. 

30.  If  tlie  jury  take  a  paper  out  with  them 
when  they  go  to  deliberate  on  their  verdict, 
but  never  look  at  it,  the  vei-dict  will  not  be  set 
aside  on  that  account  Hockley  v.  Hastie,  3  J. 
R.252. 

IV.  Discharging  ike  jury. 

31.  If,  on  a  trial  for  a  misdemeanor,  sitef 
every  reasonable  endeavor  has  been  made  to 
obtain  a  verdict,  the  jury  cannot,  or  will  not, 
agree,  they  may  be  discharged,  without  the  con- 
sent of  the  defendant.  The  PeoOe  v.  Ihn^ 
2  J.  C.  275.  The  People  v.  Wcott, jf  »»j 
S.  P.  People  V.  Goodwm,  18  J.  R.  187.  ^M 
see  tit.  New  Trial,  V.  , 

32.  That  a  judge  ordered  a  juror  to  be  wiin- 
drawn,  is  no  cause  for  arresting  the  judgmew 
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OD  a  subsequent  trial  for  the  same  offence 
21ie  Peotde  v.  Barrett  and  Ward,  2  C.  R.  100. 

33.  MitcTf  where  a  juror  is  withdrawn  with- 
out the  consent  of  the  defendant,  at  the  instance 
of  the  public  prosecutor,  in  order  to  enable 
him  to  obtain  further  evidence.  S.  C.  2  C.  R. 
304. 

V.  Struck  or  special  jury, 

34.  If  a  cause  be  intricate  or  important,  a 
struck  jury  will  be  allowed.  Spencer  v.  Samp- 
9<m,  1  C.  R.  498. 

35.  It  will  be  granted  in  an  action  for  a  li- 
bel against  a  public  officer,  on  an  affidavit 
stating  that  the  libel  was  of  him  in  bis  official 
character,  and  that  it  is  false.  Ibid,  S.  P.  ZAv- 
ingstonv,  Cheetham,  IJ.  R.  61. 

36.  Where  the  subject  matter  of  a  libel  re- 
lated to  a  remote  transaction,  and  though  con- 
cerning the  conduct  of  a  foreign  minister  resi- 
dent here,  but  who  had  been  long  superseded, 
a  struck  Jury  was  not  allowed.  Genet  v.  MUch^ 
ctf,4J.R.186. 

37.  It  will  be  granted  where  a  representative 
in  CongreS  is  libelled  with  respect  to  his  offi- 
cial conduct    7Vioma»  v.  Rumsey,  4  J.  R.  482. 

38.  The  affidavit  must  expressly  state  that 
the  slander  or  Mbel  was  of  the  plamtifT  in  his 
official  character.  F\>oi  v.  Crostoetl^  1  C.  R. 
498.  iS.  P.  Van  Fechten  v.  Hopkins,  2  J.  JL 
37a    S.  P.  Thomas  v.  CrosweU,  4  J.  R.  491. 

dP>.  It  was  granted  on  an  affidavit  of  counsel, 
stating,  that  in  his  opinion  it  was  a  cause  of  im- 
portance, and  that  a  large  sum  of  money  was 
depending.    Livingston  v.  Smithy  1  J.  R.  141. 

40.  It  wilt  be  granted  in  an  action  by  a  turn- 
pike company  for  opening  a  highway  near  a 
toll-gate.  Jycw- Windsor  Turnpike  Company 
V.  niison,  IJ.  R.  141. 

41.  It  will  not  be  granted,  because  the  gov- 
ernment of  the  United  States  is  interested. 
Hartshorn  v.  Gdston,  3  C.  R:  84. 

42.  It  was  not  granted  on  an  affidavit,  stating 
that  the  action  was  on  a  policy  of  insumncej 
and  involv^  questions  of  intricacy  and  impor- 
tance ;  that  another  cause  on  the  same  policy 

had  been  tried,  and  *the  jury  were 
L  *105  ]    discharged,  because  they  were  un- 
able to  agree  on  a  verdict  Anony- 
mous, 1  J.  R.  314. 

43.  It  was  refused  in  an  action  on  a  policy, 
where  the  plaintiff  claimed  a  total  loss  to  the 
amount  of  27,500  dollars.  Wright  v.  Columbi- 
an Insurance  Company,  2  J.  R.  211. 

44.  The  affidavit,  on  which  a  struck  jury  is 
moved  for^  must  state  such  facts  as  show  that 
the  cause  is  either  intricate  or  important  Manr 
haUan  Company  v.  Lydig,  2  C.  R.  380.  Liv- 
ingston  v.  Volumbian  Insurance  Company,  2  C. 

R.  2a 

45.  But  if  the  opposite  party  does  not  oppose, 
although  those  requisites  are  wanting,  the 
Court  will  grant  the  motion.  Manhattan  Com- 
pany ▼.  Lydig^  2  C.  R.  380. 

At  what  time  a  struck  jury  must  be  moved 
for.    See  Peactice. 

VI.  Foreign  jury, 

46.  Where  the  inhabitants  of  a  town,  in  a 
small  county,  contribute  towards  the  expenses 


of  prosecuting  a  cause,  mvolving  a  claim  of  a 
general  nature,  as  a  right  of  fishery,  the  Court 
will  grant  a  foreign  jury.  Stryker  v.  7\aiibtdL 
3C.Ra03. 

47.  Whether  a  foreign  jury  can  be  awarded 
in  a  capital  case?  Quisre,  The  People  v. 
Ludlow,  C.  C.  34. 

VII.  Jury  de  medietate  lingua  . 

48.  In  case  a  prisoner,  on  his  arraignment,  t 
suggests  that  he  is  an  alien,  and  claims  the 
privilege  of  a  trial  by  a  jury  de  medietate  /m- 
gwB,  the  Court  of  Oyer  and  Terminer  may 
order  such  a  jury  to  be  summoned  instanter. 
The  People  v.  McLean,  2  J.  R.  381. 

49.  This  is  a  case  to  which  the  act  concern- 
ing the  qualification  of  jurors  does  not  apply. 
IbuL 

See  further  tit,  Iin>icTMERT.  New  Tai- 
AL.    TaiAi..    Actions,  aeai*.    AMEifDMENT. 
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JUSTICE  OF  THE  PEACE. 

1.  A  justice  of  the  peace,  in  issuing  process 
or  execution,  acts  merely  ministerially,  and  is 
bound  to  issue  process  demanded  of  him  ;  but 
if  he  issues  it  officiously,  and  without  authori- 
ty from  the  party,  he  does  it  at  his  peril.  Per- 
eival  V.  Jones,  2  J.  C.  49.  Hess  v.  Morgan,  3 
J.  C.  84. 

2.  If  a  tavern  be  kept  in  the  house  of  a  jus- 
tice, and  for  his  beuent,  though  in  the  name  of 
another,  it  is  within  the  19th  sec- 
tion of  the  act,  ^Sess.  36.  c.  5a  (1     [  'lOG  ] 
N.  R.  L.  387.)  and  the  justice  will 

be  liable  for  issuing  execution.    Schermerhom 
V.  Trioff,  2  C.  R.  108. 

3.  A  justice  is  not  liable  to  be  sued  by  wit- 
nesses K>r  their  .fees ;  but,  they  must  look  to 
the  party  who  subpoenaed  them.  Andrews  v. 
Bates,  5  J.  R.  351. 

4.  No  action  lies  against  a  justice  for  a  judi- 
cial act    Moor  v.  Ames,  3  C.  R.  170. 

5.  As  to  recover  back  a  fine  imposed  by  him 
for  a  contempt    Ihid. 

6.  The  record  of  a  conviction,  under  the  1st 
section  of  the  act,  to  prevent  forcible  entries  and 
detainers,  if  it  show  that  the  justice  had  juris- 
diction, and  proceeded  regularhr,  is  a  bar  to 
any  suit  against  the  justice.  Mmher  v.  Hood, 
8  J.  R.  44. 

7.  If  a  justice  issue  a  warrant  against  the 
putative  father  of  a  bastard  child,  under  the 
act,  (Sesa.  24.  c.  8.)  on  the  application  of  any 
other  person  than  an  overseer  of  the  poor,  he 
issues  it  without  authority,  and,  acting  ministe- 
rially, is  liable  to  the  party  arrested,  notwith- 
standing a  subsequent  assent  by  the  overseers 
to  the  proceedings.   Wallsworffiv,  MCuUough, 

10  J.  R.  93. 

8.  If,  on  examination  of  a  charge  of  suspi- 
cion of  felony,  or  of  having  stolen  goods,  the 
magistrate  be  satisfied  that  there  is  no  ground 
for  suspicion,  he  may  dismiss  the  person  ac- 
cused.   Secor  V.  Babcock,  2  J.  R.  203. 

9.  If  a  person  uses  abusive  words  to  a 
justice,  while  out  of  Court,  in  relation  to  his 
^  387 
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judicial  character,  it  is  not  a  contempt  for 
which  the  justice  can  commit ;  but  he  may  re- 
ouire  the  party  to  find  surety  of  the  peace,  and 
for  good  behavior,  and,  in  default  thereof, 
commit    Richmond  v.  DaytoUy  10  J.  R.  393. 

10.  And  where  a  justice,  in  such  case,  issued 
his  warrant,  commanding  the  party  to  be  taken, 
and  committed  to  gaol,  until  he  should  find 
sureties  for  his  appearance  at  the  next  Gener- 
al Sessions,  and  ror  his  good  behavior  in  the 
mean  time ;  and  the  party  was  arrested  on  tlie 
warrant,  but  immediately  discharged,  on  giv- 
ing bail  before  another  justice ;  hud,  that  that 
pert  of  the  warrant  which  required  the  party 
to  be  committed  until,  &c.  not  having  been  ex- 
ecuted, might  be  rejected,  and  the  warrant  be 
good  as  to  the  residue.    Ibid. 

11.  Though  mesne  process  issued  by  a  jus- 
tice may  be  altered  by  his  direction,  vet  a  gen- 
eral authority,  by  him,  to  a  constable,  to  alter 
the  dates  of  executions  instead  of  renewing 
them,  or  to  fill  up  or  alter  process,  is  void. 
Pierce  v.  Hubbardy  10  J.  R.  405. 

12.  A  warrant  issued  by  a  justice  of  the 
peace,  or  other  magistrate,  acting  as  a  conser- 
vator of  the  peace,  may  be  in  the  name  of  the 
people,  or  of  such  madgstrate ;  and  it  is  most 
usually  in  his  name.  Dickenson  v.  Rogers.  19 
J.  R.  579. 

13.  Whenever  a  new  power  is  conferred  on 
a  justice  of  the  peace,  he  must  proceed  in  the 
mode  prescribed  by  the  statute.  Bigehw  v. 
Steams,  19  J.  R.  39. 

14.  As,  where  the  act  for  suppressing  im- 
morality, (Sess.  36.  c.  24.)  which  authorizes  a 
justice  of  the  peace  to  convict  for  ofifeiices 
against  the  statute,  requires  iihn  to  cause  the 
jKoiy  to  be  brought  before  him,  and  upon  proof, 
&C.,  to  convict  him  in  the  manner  prescribed ; 
hM,  that  the  justice  cannot,  on  the  return  of 

tlia  summons  or  precept,  person- 
[  *107  ]    ally  ^served,  proceed  to  hear  the 

proofs,  and  convict  the  party  who 
fiuled  to  appear,  without  having  him  brought 
before  him.    Jbtd. 

And  su   Courts    of  Justices  of    the 

PXACB. 


KINGSTON,  (Town  of.) 

The  legal  title  in  the  property  belonging  to 
die  fipeeholders  and  inhabitants  of  Kingston, 
continued  in  their  trustees,  until  conveyed  by 
them  to  the  supervisors  and  overseers  of  the 
poor  of  the  towns  of  Esopus,  Saugerties,  and 
JRngston,  under  the  third  section  of  the  act,  to 
divide  tlie  town  of  Kingston,  (Sess.  34.  c.  16.) 
passed  April  5,  1811.  Jackson,  ex  dem. 
Trustees  ofKy  v.  hfmvo,  12  J.  R,  252. 


LANDLORD  AND  TENANT. 

1.  The  better  opinion  is,  that  a  person  en- 
tering on  land,  under  a  contract  for  a  deed,  is 
not  a  tenant ;  nor  entitled  to  notice  to  quit : 
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nor  liable  to  distress,  or  assmufsni  fi>r  rent 
Bnaik  V.  SU^wart,  6  J.  R.  4a 

2.  But,  on  the  non-perfbrmance  of  his  con 
tract,  he  is  liable  to  be  turned  out  as  a  tre»- 
passer,  and  is  responsible  in  that  character  for 
the  mesne  profits.    IbiL 

And  see  EjECTirEifT,  IV.    Lease.  Tesaitt 
AT  Will.    Tenant  at  Sufferance. 


LARCENY. 

1.  A  mere  letter  is  not  a  subject  of  larceoyi 
and  the  taking  it  away  is  not  a  criminal  of- 
fence.    Payne  v.  The  Peo^  6  J.  R.  103. 

2.  On  the  trial  of  an  indictment  for  stealing 
a  bank  note,  bill,  &c.,  under  the  statute,  (Sess. 
24.  c.  88.)  parol  evidence  of  the  contents  of 
the  bills  or  notes  stolen,  is  admissible,  without 
accounting  for  their  non-production.  People 
V.  Holbnok,  13  J.  R.  90. 

3.  Where  the  indictment  stated  that  the  de- 
fendant stole  ^four  promissory  notes,  com- 
monly called  bank  notes,  given  for  the  sum  of 
50  dollars  each,  by  the  Muhanica^  Bank  in  the 
city  of  .Yei0-  York,  which  were  due  and  un- 
paid, of  the  value  of  200  doilare, 

the  goods  and  ^chattels  of  P.  C.  [  *108] 
then  and  there  found,**  &.c. ;  held, 
that  the  description  was  sufficient,  without 
saying  that  they  were  the  property  of  P.  C; 
the  word  **  chattels**  denoting  property  or 
ownership.    lbid» 

4.  A  bona  Jide  ^nder  of  an  article  lost,  as  a 
trunk  containing  goods  lost  irom  a  stage  eoscli« 
and  found  on  a  highway,  is  not  guilty  of  lar- 
ceny, by  any  subsequent  act  in  secreting  or 
appropriating  to  his  own  use  the  articles  found. 
The  Pexifjph  v.  Anderson,  14  J.  R.  294. 

5.  To  constitute  larceny,  the  poesessioo  of 
the  j|oods  must  have  been  acquired  anisMju- 
randi,  in  the  first  instance ;  an  intention,  after* 
wanls,  to  convert  them  to  the  party's  use,  is 
not  felony.    Ibid* 


LEASE. 

I.  What  is  a  lease, 
II.  Assignment  and  surrender  of  a  lease, 

III.  Covenants  in,  and  forfeiture  of  a  lease, 

IV.  EmUements. 

V.  Tenant  holding  over  cffter  tke  expirMm  sj 
the  term. 


I.  Hlud  is  a  leasei 

1.  A  memorandum  for  a  lease  between  A 
and  B.,  by  which  A.  agrees  to  let,  on  lease,  to 
the  defendant,  for  the  term  of^  &c.,  from  the 
1st  day  of  Moof,  then  ntptt,  at  a  certaia  rent 
]ier  annum,  &c. ;  then  follow  certain  condi- 
tions to  be  performed  by  R. ;  and  it  is  added» 
that  B.,  on  his  part, agrees  to  take  the  prenitsea 
on  the  said  terms  ml  conditions ;  this  is  a 
lease,  and  not  an  agreement  for  a  lease.  Est- 
lett  Y.  Wylit^  3  J.  R.  44« 
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9.  A^  by  articles  of  agreement,  covenants  to 
let  aud  hire  to  B.,  a  certain  farm,  for  the  terra 
of  six  years,  from  the  Ist  ^prily  1807,  to  the 
Ist  ,^fnily  1613,  on  condition,  and  in  consid- 
eration that  B.  should  pay  A.  250  dollars,  on 
the  1st  day  of  .^pnZ,  in  each  and  every  year 
during  the  term :  this  is  not  an  agreement  for 
a  lease,  but  a  lease  in  pr€Utniiy  to  commence 
on  the  2d  wfpriZ,  1807,  which  is  the  evident  in- 
tention of  the  parties ;  for,  if  the  term  were  to  be 
construed  to  commence  oo  the  1st  ^ril^  1807, 
the  lessee  would  have  to  pi^  seven  years'  rent 
instead  of  six ;  and,  in  case  of  B.'s  being  kept 
out  of  possession  of  the  premiseii,  his  remeoy 
is  ejeetmeac,.nnd  not  an  action  for  the  breach 
of  coveoanu     TkomUm  v.  Payney  5  J.  R.  ,74. 

3.  A  memorandum  of  an  agreement  be- 
tween A.  and  B^  stated,  that  A.  **  halh  set, 
and  u>  fann  let  unto  B.,  all  that  farm,  &c.,  for 
the  rent  of,  &c.,  for  tlie  use  of  B.,  and  his  wife ; 
the  place  to  be  surveyed  on  or  before  the  Ist 
June  next,  and  then  the  said  B.  is  to  take  a 
lease  for  the  same  f*  afler  a  possession  by  B., 
and  payment  of  rent  for  14  years,  this  was  hdd 
to  amount  to  a  lease  in  prasentL  Jctckson,  ex 
dem.  Livingston,  v.  KitsstUbrcuk,  10  J.  R.  336. 
*4.  Letting  land  to  a  person  for 
[  *109  ]  one  year,  to  cultivate  on  shares, 
makes  him  a  tenant,  and  not  a  mere 
laborer  or  servant.  JackBtm,  ex  dem.  Colden^ 
y.  BrwaneOy  IJ.tL  967. 

5.  Letting  land  upon  shares,  for  a  single 
crop,  does  not  amount  to  a  lease  of  the  land, 
and  the  owner  alone  can  bring  trespass.  J^ro- 
dishif.Sckenck,QJ.R,15L 

6.  Where  land  is  leased  for  a  number  of 
vears,  the  lessee  rendering  and  paying  one 
half  of  the  annual  crops,  the  interest  m  the 
soil  passes  tp  the  tenant ;  and  the  projx>rtion 
of  the  products  yearly  to  be  rendered  being  a 
payment  of  rent  in  kind,  the  interest  or  prop- 
erty in  the  crops  is  exclusively  in  the  tenant, 
until  he  separate  and  deliver  to  the  lessor  his 
proportion.    Stewart  v.  Doughty,  9  J.  R.  108. 

IL  ^signmeni  and  surrender  of  a  lease. 

7.  If  the  lease  contains  a  covenant  that  the 
lessee  shall  not  assiffn  without  the  perriiission 
of  the  lessor,  and  the  lessee  does  assign  part 
of  the  premises  with  the  consent  of  the  lessor, 
it  is  not  a  surrender,  but  the  lessee  still  remains 
liable  for  every  act  of  his  assignee,  amounting 
to  a  breach  of  the  covenants  contained  in  the 
lease.  Jackson,  ex  dem.  Church,  v.  Broumson, 
7  J.  R.  227. 

8.  Where  A«  voluntarily  delivered  up  and 
destroyed  a  kaae  of  land,  and  took  a  new 
lease,  and  aflerwards  claimed  under  the  old 
lease ;  held,  that  if  the  old  lease  was  not  duly 
surrendered,  by  writing,  witliin  the  statute  of 
frauds,  yet,  that  A.  could  recover  no  more 
land  than  what  he  could  prove,  with  alisolute 
certainty,  was  covered  by  that  lease,  especially 
after  the  premises  claimed  bad  been  in  the 
poMession  of  another,  for  near  16  years. 
Jackson,  ex  dem.  Butler,  v.  Gardner,  8  J.  R. 
394. 

9.  A  surrender  of  a  lease  is  good,  notwith- 
standing it  contain  an  agreement  that  the  sur- 


renderer  shall  be  liable  for  the  payment  of 
rent  on  the  expiration  of  the  year.  Bain  v. 
Clark,  10  J.  R.  424. 

10.  Where  a  lessee  for  years,  or  for  life,  or 
pur  autre  vie,  accepts  a  new  lease,  or  a  grant 
m  fee  of  the  same  premises,  this,  without  any 
actual  surrender  of  the  old  lease,  is  a  surrender 
in  law  of  it    Livingston  v.  Potts,  16  J.  R.  28 

11.  And  if  the  former  lease  gave  the  lessee 
a  right  of  common  in  the  other  lands  of  the 
lessor,  and  no  such  right  is  granted  by  the  sec- 
ond lease,  the  common  is  extinguished  by  the 
surrender.    Ibid. 

12.  A  surrender  can  only  be  to  a  person 
who  has  the  remainder  or  reversion,  luring- 
stein  V.  Schermerhom,  12  J.  R.  357. 

13.  So,  where  land  is  leased  in  fee,  the  lessee 
caimot  surrender  the  lease.    Ibid. 

14.  An  action  in  tlie  case,  in  the  nature 
of  waste,  lies  against  the  assignee  of  a  lessee. 
ShoH  V.  mison,  13  J.  R.  33.  [See  Frauds,  III.] 

III.  Covenants  in,  and  forfeiture  of  a  lease. 

15.  If  it  be  covenanted  in  a  lease,  *'  that  in 
case  the  lessee  should  suffer  or  permit  mortf 
than  one  person  to  every  hundred 

acres,  to  reside  *on,  use,  or  occupy  [  *110  ] 
any  nart  of  the  premises,  the  lease 
should  be  void,''  and  the  lessee  lets  part  of  the 
premises  to  persons  for  a  year,  to  cultivate  for 
shares,  in  the  proportion  of  more  than  one  to 
each  hundred  acres,  it  is  a  breach  of  the  con-, 
dition,  and  defeats  the  lease.  Jackson,  ex  dem. 
Colden,  v.  BrowneU,  I  J.  R.  267.  Jackson,  ex 
dem.  Colden,  v.  Rich,  7  J.  R.  194. 

16.  But  where  the  quantity  of  land  demised 
was  135  acres,  and  a  like  covenant  in  the 
lease,  it  is  not  a  breach  for  the  lessee  to  per- 
mit anotfaar  tenant  besides  himself  to  occupy 
the  premises.  Jackson,  ex  dem.  Cotden,  v. 
Jlgan,  1  J.  R.  27a 

17.  A  lessor  reserved  one  quarter  of  the 
money  arising  from  every  letting,  assigning  or 
disposing  of  the  premises  by  the  lessee,  who 
covenanted,  that  whenever  he  should  incline, 
or  be  by  law,  or  otherwise,  obliged  to  sell,  &.C., 
he  would  n^e  the  first  offer  to  the  lessor, 
giving  him  notice  of  the  price,  &c. ;  and  it 
was  provided,  that  every  sale,  renting,  &c. 
should  be  void,  and  the  premises  revert  to  the 
lessor,  unless  the  seller  or  purchaser  should 
pay  the  lessor  the  one  fourth  of  the  money  of^ 
fered,  &c.  The  tenant  who  held  under  the 
lease  confessed  a  judgment,  on  which  an  exe- 
cution issued,  and  the  lease  was  sold  by  the 
sheriff;  that  this  was  held  not  a  forfeiture,  un- 
less the  judgment  had  been  confessed  fraudu- 
lently, or  for  (he  purpose  of  enabling  the  cred- 
itor to  take  the  lease  in  execution  under  the 
judgment,  and  with  a  view  to  defeat  the  les- 
sor's reservation  of  one  fourth  of  the  money 
offered.  Jackson,  ex  dem.  Sdiwder,  v.  Coriiss* 
7  J.  R.  531. 

18.  If  the  lessor  is  ignorant  that  a  forfeiture 
has  Incurred,  acceptance  of  rent  is  not  a  waiver 
of  it  Jackson,  ex  dem.  Church,  v.  Broumson* 
7  J.  R.  227. 

19.  A  covenant  in  a  lease  on  ihh  part  of  the 
lessor,  to  let  the  lot,  at  the  expiration  of  the 
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term,  to  the  lessee,  without  hicnticning  any 
price  for  which  it  is  to  be  let,  is  not  a  cove- 
nant for  a  peqietnal  lease,  or  for  a  perpetual 
renewal  of  it ;  nor  is  it  even  a  covenant  for  a 
single  renewal  of  the  term,  but  is  altogether 
voifl  for  uucerUiinty.  w^bed  v.  Raddiffy  13 
J.  R.  297. 

20.  Where  a  lessee  for  lives  covenanted  not 
to  sell,  dispose  of,  or  assign  his  estate  in  the 
demised  premises,  without  the  permission  of 
the  lessor,  &C.,  and  the  lease  contained  a 
clause  of  forfeiture  for  non-performance  of 
covenants ;  htld,  that  a  lease  of  part  of  the 
premises  by  the  lessee  for  twenty  years,  was 
not  such  a  breach  of  the  covenant ;  and  that 
nothing  short  of  an  assignment  of  his  whole 
estate,  by  the  lessee,  would  produce  a  for- 
feiture of  the  lease.  Jaekmm^  ex  dem.  Stevens^ 
V.  SUvemml,  15  J.  R.  278. 

21.  Nor  would  a  sale  of  the  whole  premises 
under  a  judgment  and  execution  against  the 
lessee,  woiic  a  forfeiture,  there  being  no  evi- 
dence of  any  fraud  or  collusion  on  tlic  part  of 
the  lessee.     Ibid, 

22.  So,  where  a  lease  for  the  term  of  seven 
yean,  contained  a  like  covenant,  that  the  lessee 
**  should  not  assign  over,  or  otherwise  part 
with  the  indenture,  or  the  premises  thereby 
leased,  or  any  part  thereof,**  &c.,  and  there 
was  a  clause  of  re-entry  for  a  breach  of  cove- 
nants ;  held,  that  no  forfeiture  was  incurred  by 
an  underletting  for  two  years.  Jackson,  ex 
dem.  Weldon,  v.  Harrison,  17  J.  R.  66. 

23.  Where  one  of  the  conditions  of  the  lease 
was,  that  the  lessee  should  pay  aU  taxes,  &c. ; 

hdd,  that  the  lessor  had  no  right  to 
[  '111  ]  re-enter  •for  a  breach  of  the  con- 
dition, without  showing  a  demand 
of  payment  of  the  tax  within  the  period  re- 
quired by  law,  in  order  to  create  a  forfeiture. 
Rid. 

24.  Nor  can  the  lessor  re-enter  on  the  ground 
of  forfeiture  for  the  non-payment  of  rfn(,  with- 
out showing  a  demand  of  the  rent  due  on  the 
last  day,  from  the  tenant  on  the  premises,  a 
convenient  time  before  simset,  &c.,  or  a  strict 
compliance  with  all  the  fbnnalities,  required  by 
the  common  law;  his  claim  being  regarded, 
stricti  juris.     Ibid. 

25.  Proving  a  demand  of  the  rent  of  the  ten- 
ant, at  his  house,  on  the  premises,  in  the  afler- 
noon  of  the  last  day,  is  sufficient.     Ibid, 

26.  Where  at  the  bottom  of  a  lease  contain- 
ing a  clause  of  re-entry  for  non-perfonnance  of 
the  covenants,  conditions,  &c. ;  the  lessee 
agreed  not  to  make  any  alterations  in  the  build- 
ings without  the  consent  ot  the  lessof ;  hdd, 
that  this  resteil  merely  in  covenant,  and  was 
not  a  condition  for  the  breach  of  which  tlie 
lease  was  to  be  forfeited,     [bid, 

27.  A  covenantor  condition  in  a  lease  to  a 
person,  his  heirs  and  assigns,  forever,  yielding 
and  paying  a  certain  yearly  rent,  &c.,  that  in 
case  the  lessee  or  his  heirs,  &c.  should  be 
minded  to  dispose  of  the  premises,  or  any  part 
thereof,  he  should  give  to  the  lessor,  or  his 
heirs,  &c.  the  right  of  pre-emption,  or  refusal 
of  buying,  and  would  not  sell,  without  his 
leave,  under  his  hand  and  seal  first  obtained  ; 
aod  that  on  every  such  sale,  with  such  licente, 
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be  should  pay  to  the  lessor  one  tenth  of  the 
purchase  money  for  which  the  premises 
were  sold,  with  a  clause  that  in  case  of  non- 
performance, &c.,  the  estate  demised  should 
cease,  &C.,  and  a  clause  of  re-entry  for  a  breach 
of  the  covenants,  &.c,;  held,  that  the  lessor 
might  bring  ejectment  to  recover  the  posses- 
sion  of  the  premises  on  the  forfeiture.  Joet- 
son,  ex  dem.  Lewis,  v,  Sckutz,  18  J.  R.  174. 

28.  The  estate  of  the  lessee  under  such  a 
lease,  is  a  fee  simple  conditional  at  common 
law,  or  a  fee  simple  subjtet  to  be  defeate<l 
upon  a  condition  subsequent.  Md.  Per 
PlaU,  J. 

29.  And  if  the  condition  bad  been  ohsdvU 
not  to  aliene,  it  would  have  been  repugnant  to 
the  CTant,  and,  therefore,  void.     Una. 

30.  Where  the  lessor  proceeds  for  a  forfeit- 
ure, or  to  enforce  a  penalty,  he  must  show  a 
demand  of  the  rent  on  tlie  very  day  on  which 
it  was  (layable ;  but  where  the  rent  is  paya- 
ble on  the  land,  and  the  lessor  brings  covenant 
or  proceeds  by  distress,  to  recover  the  rent,  be 
need  not  sliow  a  previous  demand,  altfaough 
the  ivnt  was  payable  on  demand.  Remsea  v. 
ConJUtn,  18  J.  R.  447. 

31.  And  it  is  a  good  defence  for  the  tenant 
that  he  was  ready  on  the  land  to  pay,  but  that 
the  lessor  was  not  there  ready  to  receive  the 
renL    Ibid 

32.  But  if  the  rent  is  payable  off  the  land, 
and  there  is  a  clause  of  distress,  in  case  the 
rent,  being  lawfully  demanded  at  such  place, is 
in  arrear,  the  lessor  cannot  distrmin  without  a 
previous  demand  of  rent.    Ibid. 

33.  In  a  lease  of  land,  in  the  county  of 
Oneida,  the  rent  was  reserved  in  wheat,  to  be 
delivered  annually,  in  such  place  in  the  city  of 
M>any  as  the  lessor  should  appoint ;  hdd,  in 
an  action  of  covenant  for  arrears  of  rent,  that 
it  was  the  duty  of  the  lessor  to  appoint  a  place 
in  Albany,hni  five  notice  thereof  to  the  les- 
see ;  an<l,  in  default  of  *such  ap- 
pointment and  notice,  the  rent  was  [  *112  ] 
payable  on  the  land,  and,  therefore, 

the  lessee  should  plead  a  tender,  or  that  be  iras 
ready  on  the  land  to  deliver  the  wheat,  &c 
Ibid     . 

34.  If  a  tenant  docs  an  act  proper  in  itselfl 
he  cannot  be  made  a  wrong  doer,  by  a  conse- 
quence which  he  could  uot  anticipate:  as  if  by 
turning  the  water  of  a  creek,  being  an  act  of 
good  husbandry,  by  caosing  the  water  to  flow 
into  a  swamp,  tlie  timber  growing  there  itf 
killed,  it  is  not  to  be  deemed  waste,  so  as  to  pro- 
duce a  forfeiture  of  the  lease ;  esperially) 
where  the  landlord  has  Iain  by  for  twenty 
years,  during  which  time  new  trees  had  grown 
up,  of  more  value  than  the  old,  and,  therefore, 
no  permanent  injury  had  been  done  to  the  in- 
heritance. Jackson,  ex  dem.  Van  Renssdaer, 
V.  Andrew,  18  J.  R.  431. 

35.  Where  a  plaintiff  in  replevin  denies  m 
Ills  plea,  that  the  place  in  which  the  distress 
was  taken,  was  within  the  demised  premisetf 
such  denial  does  not. amount  to  a  general  dis- 
claimer of  all  holding  under  the  lessor,  so  as  to 
work  a  forfeiture  of  the  lease.  ioci«on,exdem 
De  Ridder,  v.  Rogers,  IIJ.  R.  3a 

36.  And  in  an  action  of  ejectonent  by  tM 
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landlord  to  recover  the  premises,  od  the  ground 
of  their  being  forfeited  by  such  disclaimer,  the 
tenant  may  give  in  evidence  that  the  disclaim- 
er was  intended  only  as  to  ihe  place  in  which 
the  distress  was  taken,  and  also,  that  such 
place  was  not  covered  by  the  lease.  Ibid, 
«  37.  Whether  the  doctrine  of  forfeiture  ap- 
plies at  all  to  a  disclaimer  by  tenant  for  life. 
QiKcre.    JbiiL 

See  tU.  Covenant,  II.    Taxes,  2,  3,  4. 

IV.  EnMemefOs. 

38.  In  the  lease  of  a  farm  for  mx  years,  it 
was  agreed  that  either  party  might  put  an  end 
to  the  lease,  on  giving  to  the  other  six  months' 
notice  ;  but  if  the  lessor  gave  notice  to  the  les- 
see to  quit,  he  was  to  allow  the  latter  for  pre- 
paring the  ground  for  seed,  and  for  any  other 
extra  labor,  d&c.  Notwithstanding  this  agree- 
ment, if  the  lessor  determines  the  tenancy,  by 
giving  notice  to  quit,  after  the  lessee  has  sowed 
the  ground^  the  lessee  is  entitled  to  emblements. 
SUwart  V.  Dougldv,  9  J.  R.  108. 

39.  And  iff  before  the  notice  to  quit  was 
l^iven,  the  crop  was  levied  upon  under  an  exe- 
cution against  the  tenant,  the  purchaser  may, 
after  the  tenant  has  ^uit  the  premises,  enter 
and  gather,  and  carry  it  away.     IbieL 

40.  By  the  determination  of  an  estate  at  will, 
the  lessee  is  entitled  to  emblements,  but  not  to 
any  compensation  for  improvements.  Per 
Kent,  Ch.  J.    Ibid. 

41.  The  tenant  is  not  entitled  to  emblements 
where  the  termination  of  the  lease  is  fixed 
and  certain ;  for  it  is  his  folly  to  sow  when  he 
knows  that  his  term  will  expire  before  he  can 
reap^  ffkUmarah  y.  Cutting,  10  J.  R.  360.  5. 
P.  Bain  v.  Oarky  id.  424. 

42.  Bo,  .where  there  is  a  lease  for  a  year, 
and  an  agreement  for  its  roiewal  for  another 

year,  provided  the  lessor  did  not 
[  *118  ]     want  the  farm  for  *his  own  use,  if 

the  lessee  leave  the  premises  at  or 
before  the  expiration  of  the  first  year,  be  is  not 
entitled  to  the  emblements.'  Bam  v.  Clarkj  10 
J.  R.424. 

V.  Tenant  hMing  over  after  the  expiratian  qf 

theterm. 

43.  Where  a  tenant  wilfully  holds  over,  af- 
ter the  expiration  of  the  term,  and  a  notice  to 
quit,  the  landlord  is  entitled  to  double  rent 
Han  V.  BaUetUine,  7  J.  R.  5da 

44.  It  seems,  that  where  there  is  no  mistake 
or  pretence  of  right,  the  holding  over  will  be 
considered  wilfuC    Ibid. 

And  see  ISjectment,  IV.  V.  VI.  IX.  Land- 
I.ORD  AND  Tenant.  Rent.  Cuancert, 
XXXIX.     Lease. 
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f .  ffhen  legacies  are  cumulative. 
II.  Paymefd  of  legacies. 
IIL  Action  Jar  a  legacy. 


I.  When  legacies  are  cumulative. 

1.  Where,  in  a  will,  the  same  sum  of  mon- 
ey is  eiven  twice,  and  to  the  same  legatee,  he 
can  take  only  one  of  the  sunw  bequeathed. 
Dewia  V.  Yates,  10  J.  R.  156. 

2.  And  the  latter  sum  is  held  to  be  a  substi- 
tution, and  is  not  takeq  cumulatively,  unless 
there  be  some  evident  intention  of  the  testator 
that  tliey  should  be  so  considered,  and  it  lies 
with  the  legatee  to  show  that  intention,  and 
rebut  the  contrary  presumption.    Ibid. 

3.  But,  where  the  two  bequests  are  in  differ 
ent  instruments,  as  by  a  will  in  one  case,  and 
by  a  codicil  in  another,  the  presumption  is  in 
favor  of  the  legatee,  anid  the  burden  of  rebut- 
ting that  presumption  is  caat  on  the  executor. 

4.  And  the  presumption,  in  either  case,  is  li- 
able to  be  controlled  and  repelled  by  internal 
evidence  and  tiie  circumstances  of  the  case. 
Ibid. 

IL  Payment  of  legacies. 

5.  A  legacy  charged  on  land,  and  no  time  of 
payment  mentioned  in  the  will,  carries  inter- 
est from  the  time  of  the  testator's  death.  Van 
Bramer  v.  Executors  of  Hojfmmi,  2  J.  C.  200. 

*6.  But  a  legacy  to  be  paid  out 
of  funds  which  the  executor  is  to    [*114] 
receive  from  the  devisee  of  tlie  re- 
al estate,  is  not  a  legacy  charged  on  land. 
Ibid. 

7.  Interest  will  be  given  on  a  legacy  fiaya- 
ble  to  a  child  at  a  particular  time,  where  no 
provision  is  made  for  its  maintenance.     Ibid. 

8.  But  not  to  a  grandchild.    Ibid. 

9.  And  a  legacy  payable  to  a  grandchild 
when  he  comes  of  age,  carries  interest  only 
from  that  period.    IbuL 

III.  Action  for  a  legacy. 

10.  In  an  action  against  executors  for  a  leg- 
acy, under  the  statute,  (1  N.  R.  L.  314.  s.  19.) 
the  plaintiff  must  allege  in  his  declaration,  ana 
prove,  tiiat  the  executors,  at  the  time  of  bring- 
mg  the  action,  had  sufficient  assets  to  pay  the 
deots  and  legacies.  DewiU  v»  Schoonmaker,  2 
J.  R.  243. 

11.  The  testator  devised  all  his  estate  to  his 
wife  durinff  her  life,  in  case  she  remained  a 
widow,  and  after  her  death  or  marriage,  to  his 
son,  chargeable  with  the  payment  ofa  legacy 
to  his  daughter;  whether  an  action  for  the 
legacy  will  lie  against  the  executors  ?  QiMere. 
lota* 

12.  Assumpsit  lies  against  a  devisee,  u|ion 
his  express  promise  to  pay  a  specific  sum  bcs 

3ueathed  as  a  legacy,  and  charged  on  the  land 
evised,  made  after  the  executors  had  assented 
to  the  legacy,  and  in  consideration  of  the  de- 
visee having  become  seised  of  the  land  under 
the  devise.    Beecker  v.  Beecker,  7  J.  R.  99. 

13.  But  whether  the  action  can  be  sustain- 
ed on  an  implied  promise  ?     Qiuere.    Ibid. 

14.  Where  an  estate  is  devised,  charged 
with  the  payment  of  an  annuity,  acceptance 
and  enjoyment  of  the  estate  devised,  and  an 
actual  payment  of  part  of  the  legacy,  by  the 
devisees,  la  conclusive  evidence  of]|  and  equiv 
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a]ent  to,  an  express  promise  by  tbem  to  pay 
the  annuity.  Van  Orden  v.  Fan  Orden,  10  J. 
IL30. 

15.  Where  land  is  devised,  subject  to  the 
payment  of  a  specific  sum  of  money  as  a  lega- 
cy, no  action  will  lie  against  the  personal  rep- 
resentatives of  the  devisee,  but  it  must  be 
brought  against  the  heii?  and  tenretenants. 
lAvingston  v.  Executors  of  Livingston^  3  J.  R. 
189. 

16.  No  action  at  law  lies  against  terrden- 
antSf  for  a  legacy,  though  an  annuity  for  life  is 
expressly  charged  on  the  real  and  personal  es- 
tate of  the  testator ;  but  the  proper  remedy  is  in 
the  Court  of  Cliancery.  Pdktrtau  v.  Rath- 
&<m,  18  J.  R.  428. 

See  fit,  Chahcebt,  XL.    Legacy. 
[•1151  ^ 

•LETTING    AND    HIRING    OP 
CHATTELS. 

If  A.  delivere  cattle  to  B.,  and  B.  promises  to 
redeliver  them  within  one  year, with  the  natural 
increase,  and  to  pay  for  such  as  should  be  lost 
or  destroyed,  ana  not  redelivered  ;  it  is  letting 
of  the  chattels  for  a  year,  fbr  a  valuable  consid- 
eration, and  not  a  mere  naked  bailment  Put- 
nam V.  H)fley,  8  J.  R.  433. 


LIBEL. 

L  What  tf  a  Uhel, 
II.  Publieation, 

III.  JitstyUation, 

IV.  JkHonfiraUbd. 

L  WhatUalibd. 

1.  A  libel  is  a  censorious  or  ridiculing  writ- 
ing, picture  or  svpi,  made  with  a  mischievous 
and  malicious  mtent,  toward  government, 
magistrates,  or  individuals.  By  Hanaiton^ 
arguendo,  in  The  People  v.  Croswdl,  3  J.  C.  354. 
Sanctioned  and  adopted  by  the  CourL  Steele 
y.  Soutkwickj  9  J.  R.  214. 

2.  To  charge  a  counsellor  at  law  with  offer- 
ing himself  as  a  witness,  in  order  to  divulge 
the  secrets  of  his  client,  is  libellous.  Riggs  r. 
Denniston,  3  J.  C.  198. 

3.  Charging  a  commissioner  of  bankrupts 
with  being  a  misanthropist,  and  violent  parti- 
san, stripping  unfortunate  debtors  of  every 
cent,  and  then  depriving  them  of  the  benefit  of 
the  act,  is  libellous.    Ibid, 

4.  No  action  will  lie  for  charges  against  a 
public  officer,  contained  in  a  petition  to  the 
council  of  appointment,  praying  his  removal 
£ix>m  office,  altbouffh  the  words  used  are  fiitse 
and  actionable  in  themselves,  without  proving 
express  malice,  or  that  the  petition  was  actual- 
ly malicious  and  groundless,  and  presented 
merely  to  injure  the  plainti^s  character. 
Thorn  v.  Blanchard,  5  J.  R,  508. 

5.  And  it  seemsj  that  where  a  person  ad- 
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dresses  a  complaint  to  persons  competent  to 
redress  the  grievance  complained  of,  no  actioii 
will  lie  against  him,  whether  his  statement  be 
true  or  fidse,  or  liis  motives  innocent  or  ma- 
licious.   Ibid. 

6.  To  publish  of  a  member  of  Congreai,  that 
*<  he  is  a  fawning  sycophant,  a  misrepresenta- 
tive  in  Congress,  and  a  grovelling  office-seeker ; 
he  has  abandoned  his  post  in  Congress  in  pur- 
suit of  an  office,"  is  libellous.  Thomas  v.  Vru- 
well,  7  J.  R.  264. 

7.  And  whether  the  person  00  libelled,  did 
leave  his  post  far  the   ^purpose 
imputed  to  him,  or  bad  violated  his    [  *116  ] 
dutyas  a  representative  in  Conxress, 

are  questions  for  the  jury  to  decide.    Ibid, 

8.  Tliough  a  person  may  publish  a  coirect 
account  of  the  proceedings  in  a  Court  of  justice, 
yet,  if  he  discolors  or  garbles  the  proceed- 
ings, or  adds  comments  and  insinuations  of  his 
own,  in  order  to  asperse  the  character  x>f  the 
parties  concerned,  it  is  libellous.    Ihid. 

9.  A.  was  a  witness  in  a  cause  between  B.  and 
C. ;  and  C,  afterwards,  printed  and  publisfaed 
the  following  words  of  A«:  *^  Our  army  swore 
terribly  in  Flanders,  said  uncle  Thbvi  and, 
if  7V>fty  were  here  now,  be  might  say  tne  aaoie 
of  some  niodem  swearers ;  th«  man  (meamng 
A.)  is  no  slouch  at  swearing  to  an  M  story." 
Meld,  that  these  words,  if  they  did  not  import 
a  char|;e  of  peijury,  in  the  le|^  sense,  ^et  they 
were  hbellous^  as  they  held  up  the  plaintiff  to 
contempt  and  ridicule^  aS  beinr  QotboagbtlesB^ 
or  so  criminal^  as  to  be  regardleaa  of  the  obli- 
gation of  a  witness,  and  tnerefbre,  utteriy  un- 
worthy of  credit.  Stede  v.  Sovihwiek,  9  J. 
R.214. 

10.  Where  C.  published  a  direct  and  positive 
contradiction  of  what  a  iritness,  at  a  trial  be- 
tween B.  and  C,  bad  sworn  that  A.  had  said ; 
hdd,  that  it  was  not  a  libel,  as  it  was  not  ac- 
companied with  any  imputatioa  of  a  crime  in 
A.    Ibid. 

11.  A  publication,  charging  the  plaintiff  frith 
insanity,  is  libellous.  Sotdmokk  v.  Sittens,  10 
J.  R.44a 

12.  An  action  does  not  lie  by  an  officer  of  a 
regiment  of  militia,  fbr  a  publication,  reflecting 
upon  the  officers  of  the  regiment  generally, 
without  averring  special  damage.  Sumner  t. 
Buel,  12  J.  R.  475. 

n.  PuhUeation, 

13.  Sending  a  letter  sealed  up  is  no  publica- 
tion ;  and  a  letter  is  always  to  be  understood 
as  being  sealed  up,  unless  otherwise  expressed 
Lyk  V.  Clason,  1  C.  R.  581. 

14.  No  action  will  lie  without  pnblicatioD, 
but  an  indictment  may.    Ibid, 

15.  That  the  defendant  sent  a  letter  to  the 
plaintifi;  and  the  same  was,  by  means  of  sudi 
sending  thereof,  received  and  read  by  the 
plainti^  is  bad,  as  showing  no  publicatioot 
and  is  cause  fbr  arresting  the  judgment.    i^^< 

16.  Whether  the  libel  was  published  of  and 
concerning  the  plaintifi^  or  whether,  by  the 
person  mentioned  in  the  libel,  the  plaintiff  was 
intended,  is  a  question  of  fact  fbr  the  jurr. 
Van  Veehien  v.  Hopkins,  5  J.,R.  211. 

17.  The  defendant  bad  been  chairman  of  a 
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tiublic  meetings  at  which  the  libel  in  question 
had  been  signed  by  him,  and  ordered  by  the 
meeting  to  be  published :  on  a  demurrer  to 
evidence,  an  affidavit  of  the  defendant,  and 
one  of  A^  which  the  defendant  in  his  own  af- 
fidavit referred  to  as  correct,  stating  that  the 
address  was  ordered  to  be  published,  and  ad- 
mitting and  justifying  the  publication,  together 
with  a  copy  of  the  address  annexed  to  the 
affidavits,  and  referred  to  in  them,  were  hetd^ 
sufficient  evidence  of  publication.  Leioia  v. 
JWo,  5  J.  R.  1. 

•18.  Where  a  witness  swore 
[  •IIT  ]  that  he  was  a  printer,  and  had  been 
in  the  office  or  the  defendant  where 
a  certain  paper  was  printed,  and  he  saw  it 
printed  there,  and  the  paper  produced  by  the 
plaintiff  was,  he  believed,  printed  with  the 
types  used  in  the  defendant's  office ;  held,  that 
this  was  prima  facie  evidence  of  the  publics- 
tioo  by  the*  de&ndaDt.  Soutkiffick  Vr  Stevens^ 
10  J.  R.  443. 

III.  Justification* 

19.  In  an  action  for  charging  a  counsellor  at 
law  with  offering  himself  as  a  witness,  in  order 
to  divulge  the  secrets  of  his  client,  it  is  not  a 
sufficient  justification,  that  he  disclosed  mat- 
ters communicated  to  him  by  his  client  which 
had  no  relation  or  pertinency  to  the  cause  in 
which  he  was  engaged.  Rigg$  v.  DennitUnL 
3  J.  C.  198. 

90.  A  justification,  in  an  action  fbr  a  libel, 
charging  the  plaintiff  with  having  wilfully  and 
knowingly  perverted  the  law,  while  acting  as 
commissioner,  of  bankrupts,  for  illegal  and  op- 
pressive purposes,  must  state  such  facts  as  im« 
port  with  certainty,  that  the  plaintiff  wilfully 
perverted,  the  law  for  illegal  and  oppressive 
purposes.    Ibid, 

21.  It  is  no  justification,  that  the  defendant 
signed  the  libellous  paper,  as  chairman  of  a 
public  meeting  of  citizens,  convened  fer  the 
purpose  of  deciding  on  a  proper  candidate  for 
the  office  of  governor,  at  an  approaching  elec- 
tion, and  tliat  it  was  published  by  the  onder  of 
such  meeting.    Lems  v.  Few,  5  J.  £.  1. 

22l  In  an  action  for  a  libel,  charging  the 
plain  tif!^  who  had  been  a  minister  of /Vance  to 
the  United  Statei^  with  having  traitorously  be- 
trayed the  secrets  of  his  government,  proof  that 
he  had  published  his  instructions  is  not  a  justi- 
£cation ;  fer  a  public  minister  may,  if  he 
deems  it  necessary,  publish  his  instructions. 
Getut  V.  MitcheU,  7  J.  R.  120. 

23.  And  whether  the  plaintiff  had  traitor- 
ously made  public  his  instructions,  is  a  mixed 
question,  to  oe  submitted  to  the  jury  under  the 
advice  of  the  -Court;  and  the  criminality  of 
the  act  altogether  depends  upon  the  intent 
with  which  it  was  done.  Per  Kent,  Ch.  J. 
Ibid. 

24.  Where  the  libel  charges  the  plaintiff 
with  being  a  liar,  evidence  that  ^  sundry  hon- 
est men,  to  wit,  A.^  B.,"  &c.  naming  them,  **  and 
others,  believed  and  considered  the  plaintiff 
not  to  be  a  man  of  truth,  but  addicted  to  felsc- 
hood,"  is  not  admissible  in  justification  ;  but 
the  defendant  can  only  justify  by  proving  the 
factM  charged.     Brooks  v.  Betnistf  8  J.  R.  455. 
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25.  Whether  a  person  who  repeats  a  slan- 
der, but  who  at  the  same  time  names  the  per-« 
son  fi'om  whom  he  received  it,  may  plead  that 
circumstance  in  justification,  seems  to  depend 
on  the  intent,  or  quo  animo,  with  which  the 
words  with  the  name  of -the  author  are  repeat- 
ed.   Dole  V.  Ijyon,  10  J.  R.  447. 

26.  In  an  acdon  fer  a  libel,  the  defendant 
may  give  in  evidence  a  former  publication  by 
the  plaintiff,  to  which  the  libel  was  an  answer 
to  explain  the  subject  matter,  occasion,  and 
intent  of  the  defendant's  ^publica- 

tion,  and  in  mitigation  of  damages.     [  *118  ] 
Hotehkiss  V.  Lot&op,  1  J.  R.  ^. 

27.  But  such  prior  publication  by  the  plain- 
tif!^  though  a  libel  on  the  defendant,  does  not 
amount  to  a  justification  of  the  defendant,  nor 
will  it  be  received  in  evidence  as  a  justification. 
Ibid.    (See  Southmck  v.  Stevens,  10  J.  R.  443.) 

28.  On  an  indictment  for  a  libel  before  the 
act,  (s.  28.  c.  90.)  could  the  defendant  give  the 
truth  in  evidence?  and  were  the  jury  to  de- 
cide both  on  the  law  and  on  the  fact  ?  Qware. 
ThePeople  v.  OoMreU,  3  J.  C.  337. 

IV;  Action  for  alibel. 

29.  An  action  for  a  libel  lies  against  the  pro- 
prietor of  a  gazette  edited  by  another,  though 
the  publication  was  made  without  the  knowl- 
edge of  such  proprietor.  Andres  v.  WtUs,  7 
J.  R.  260. 

30.  But  if  a  printing  press  and  newspaper 
establishment  be  assigned  to  a  person  merely 
as  security  for  a  debt,  and  the  press  remain  in 
the  sole  possession  and  management  of  the  as- 
signor, the  ownership  of  the  person  holding 
the  security  or  lien,  is  not  such  as  will  ren- 
der him  liable  to  an  action  as  a  proprietor. 
Ibid. 

31.  The  publisher  of  a  libel  is  responsible 
to  the  party  libelled,  notwithstanding  the  libel 
is  accoinpanied  with  the  name  of  the  author. 
Dole  V.  L^on,  10  J.  R.  447. 

32.  Where  the  publication  is  the  joint  act  of 
two  or  more  persons,  they  may  be  joined  in 
the  same  action.  T%omas  v.  Rumsty,  6  J. 
R.26. 

33.  If  separate  suits  are  brought  against 
each,  the  plaintiff  can  have  but  one  satisfac- 
tion, but  may  elect  de  melioribus  damnis.    Ibid. 

34.  Where  libellous  matter  is  charged  against 
some  particular  person,  who  is  so  ambiguous- 
ly described  that  the  person  meant  cannot  be 
identified  without  the  aid  of  extrinsic  facts, 
there,  by  the  introduction  of  proper  averments, 
and  a  cdloquium,  the  words  taken  in  connection 
with  the  whole  libel,  may  be  rendered  suffi- 
ciently certain  to  maintain  an  action.  Van 
Feehten  v.  Hopkins,  5  J.  R.  211. 

35.  And  all  the  extrinsic  facts,  as  well  as 
the  libel,  must  be  submitted  to  the  jury,  under 
the  direction  of  the  judge,  as  in  other  ca.se8 ; 
and  if  the  plaintiff's  evidence  is  too  inconclu- 
sive to  entitle  him  to  carry,  the  cause  to  the 
jury,  the  judge  may  nonsuit  him.    Ibid, 

.3(>.  The  plaintiff  cannot  prove  by  witnesses 
that  from  reading  the  libel,  they  believe  the 
person  intended  in  the  libel  was  the  plaintiff. 
Ibid. 

37.  The  plaintiff,  at  the  trial,  may  abandon 

393 


118 


LIEN.— LIMITATION  OF  ACTIONS. 


119 


any  part  of  the  libellous  matter  in  any  one 
count  in  his  declaration,  and  the  part  so  aban- 
doned may  be  used  in  connection  with  the  part 
retained,  to  show  its  meaning ;  and  he  will  be 
entitled  to  recover,  if  the  part  retained  be  suf- 
ficient to  sustain  an  action.  Genet  v,  MUchdly 
7J.R.  120. 

38.  B  stems  to  be  improper  to  suffer  distinct 
libellous  matter  subsei^uent  to  that  charged  in 

the  declaration  to  be  given  in  evi- 
[  *119  ]     dence,  to  *sbow  tlie  intent  with 

which  the  matter  charged  was  pub- 
lished. Per  Spencer,  J.  jyumas  v.  Croswell, 
7  J.  R.  364. 

39.  Matters  stated  in  the  declaration  as  in- 
ducement to  the  action,  may  be  proved  by 
parol.    Soutktnck  v.  Stevens^  10  J.  R.  443. 

40.  Whether  the  plaintiff  may  give  in  evi- 
dence, in  aggravation  of  damages,  that  the  de- 
fendant had  been  indemnified  for  the  publica- 
tion of  the  libel  ?  Qtusre.  HotchkUs  v.  Lo- 
iknm,  1  J.  R.  286.  Ikle  v.  Lwm,  10  J.  R. 
447. 

41.  By  a  default  and  interlocutory  judg- 
ment, the  fact  of  publication  and  the  truth  of 
the  inuendoes  are  admitted.  TUloison  v. 
C^ueiham,  3  J.  R.  5a 

42.  The  defendant,  before  the  jur^  of  in- 
quiry, is  not  to  be  allowed  to  call  theu*  atten- 
tion to  the  other  paragraphs  contained  in  the 
same  publication,  m  order  to  show  a  different 
meaning  of  the  words  complained  of  than  that 
set  up  by  the  plaintiff.    Jbid. 

43.  The  public  character  of  the  plaintiff,  as 
an  officer  of  government,  and  the  evil  exam- 
ple of  libels,  are  considerations  with  the  jury 
for  increasing  the  damages.    Und, 

44.  The  defendant  is  not  allowed  to  five  in 
evidence,  in  mitigation  of  damages,  a  former 
recovery  of  damages  against  him,  in  fiivor  of 
the  same  plaintiff,  m  another  action  for  a  libel, 
which  formed  one  of  a  aeries  of  numbers  pub- 
lished in  the  same  gazette,  and  containing  the 
libellous  words  charged  in  the  declaration  in 
the  second  suit.    Jbid, 

45.  Where  A.  published  a  libel  taken  from 
a  paper  publishea  by  B.,  as  an  extract  from  a 
paper  published  by  C,  it  was  keH  in  an  action 
brought  by  C.  against  A.,  that  the  testimony 
of  D.,  that  he  had  heard  A.,  before  he  pub- 
lished the  libel,  a^  £.  whether  be  had  not 
seen  it  in  the  paper  of  C,  and  tliat  E.  answer- 
ed  that  '*  he  had,^  was  inadmissible  in  mitiga- 
tion of  damages ;  but  that  E.  himself  should 
be  produced,  if  bis  declarations  were  proper 
evidence.     CoUman  v.  Souihwickf  9  J.  R.  45. 

Pleadings  in  an  action  for  a  libel.  iSSce  Pi.£ad- 
ING,  XVI. 


LIEN. 

Where  a  broker,  who  has  an  insurance  ef- 
fected, knows  that  his  employer  was  acting  as 
agent  for  a  third  person  in  obtaining  the  in- 
surance, and  not  on  his  own  account,  he  can- 
.  not  retain  money  received  from  the  insurer  for 
a  loss,  for  a  debt  due  from  such  agent  to  him- 
self   Foster  v.  Hoyt,  2  J.  C.  327. 
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Judgments  and  executions,  when  a  lien. 
See  Judgment,  I. 

Attorney's  lien  for  his  costs.  See  Attor- 
NET  AND  Counsel,  VL 

^d  see  MoaTGAOE. 
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•LIMITATION  OF  ACTIONS. 

I.  ffhen  the  statute  of  limUatums  (Sees.  24.  c 
183.  1  N.  R.  L.  184.)  is  a  bar. 
II.  Exceptions  in  the  statute^  and  tehat  wSl  rt~ 
vive  the  right  of  action. 


I.  When  the  statute  of  limUations  (Bess.  24.  c. 
183.  1  N.  R.  L.  184.)  is  a  bar. 

1.  When  the  statute  once  be^ns  to  run,  it 
continues  to  run,  notwithstanding  any  sub- 
sequent disability.  Peck  v.  BandaU^  1  J.  R» 
165. 

2.  The  trustees  of  an  absent  or  absconding 
debtor  may  avail  themselves  of  the  statute  to 
the  same  extent  that  the  debtor  might  do,  if  an 
action  were  brought  against  him.     Pnd. 

3.  The  exhibition  of  the  creditor's  claim  to 
tlie  trustee,  is  equivalent  to  the  commence- 
ment of  a  suit,  so  as  to  prevent  the  statute  from 
attaching.    Ibid. 

4.  A  remainderman,  or  reversioner,  cannot 
enter,  so  as  to  avoid  the  statute,  during  the 
continuance  of  the  particular  estate ;  and,  con- 
sequently, as  to  them,  the  statute  does  not 
commence  running  until  after  the  determi- 
nation of  the  particular  estate.  Jackson^  ex 
dem.  Hardenberghy  v.  Schoownaker^  4  J.  R. 
390. 

5.  An  entry  to  avoid  the  statute  must  be  an 
entry  for  the  purpose  of  taking  possession. 
Ibid      . 

6.  In  trover,  for  taking  goods  under  an  ir- 
regular execution,  the  statute  begins  to  run 
from  the  time  the  goods  were  taken,  and  not 
from  the  tiihe  that  the  execution  was  set  aakie. 
Read  v.  Markte,  3  J.  R.  52a 

7.  The  statute  is  a  bar  to  an  action  on  a 
contract  made  in  anodier  state^  and  on  which, 
by  the  law  of  that  state,  the  time  of  limitation 
had  not  yet  expired;  Mish  v.  ISipper,  1  C.  R. 
402. 

8.  So,  to  a  set-off  of  demands  arising  in 
another  state.    Ruggles  v.  Keder^  3  J.  R.263. 

9.  In  an  action  on  a  foreign  judgment,  or  a 
judgment  recovered  in  another  state,  the  stat- 
ute IS  a  bar ;  for  such  judgment  is  but  a  simple 
contract  debt.  Huhbdl  v.  Coudrey,  5  J.  R.  132. 
S.  P.  BisscU  V.  Hall,  11  J.  R.  168. 

10.  If  an  action  be  instittited  nniler  the 
statute  Qf  the  27th  of  Mearcb,  1797,  (Sees.  2a 
c.  52.)  "limiting  the  period  of  bringing  claims 
and  prosecutions  against  forfeited  esiates,** 
within  the  five  years  thereby  limited,  and  it 
aluites  by  the  death  of  the  defendant,  who  dies 
after  the  five  years  have  expired,  whether  an- 
other 'action,  though  instituted  directly  atler, 
ran  be  maintained  ?  Outsre.  Jackson^  ex  dem. 
Frost,  V.  Hifrton,  3  C.  R.  197. 

11.  A  judgment  iu  a  Justice's  Court  is  not 
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within  the  statute,  like  a  fbreign  judgment; 
for  it  18,  in  an  action  founded  upon  it,  conelu- 
siTO  evidence  of  debt,  and  therefore  not  a 
aimple  contract  debt,  but  a  specialty.  Pease 
▼.  Howard,  14  J.  R.  479. 

*12.  Besides,  the  actions  of  debt 
[  *15^1  ]  founded  upon  any  contract,  with- 
out specialty,  which  are  barred  by 
the  statute,  are  only  actions  of  debt  founded 
upon  actual  contracts,  and  not  such  debts  as 
are  created  by  construction  of  law.    BndL 

13.  An  action  for  rent  reserved  by  indenture 
of  lease,  is  not  within  the  statute  of  limita- 
tions.   Bailey  v,  Jackson,  16  J.  R.  210. 

14.  But  where  more  dian  twenty  yean  be- 
fore the  commencement  of  the  action  have 
elapsed  since  the  last  quarter's  rent  became 
due,  payment  of  the  rent  will  be  presumed. 
.RniL 

15.  As,  htowever,  the  presumption  of  pay- 
ment is  not  a  legal  bar,  it  may  be  repelled  by 
circumstances.    BitL 

16.  As  where  the  lease  was  made  in  Eng- 
iand,  of  land  in  that  countiy,  the  subsequent 
removal  of  the  lessee  to  the  llnited  States,  his 
denial  that  be  ever  paid  rent,  or  executed  the 
lease,  and  the  continued  residence  of  the  lessor 
in  £.,  were  held  to  be  circumstances  sufficient 
to  rebut  the  presumption.    Ibid, 

17.  7^  People  not  being  named  in  the^^ 
section  of  the  statute,  (Sess.  24.  c.  183.  1  N. 
R.  L.  184.)  are  not  bound  by  it,  and  may  bring 
a  personal  action  at  any  time*  Tke  People  v. 
eUbert,  18  J.  R.  227. 

18.  Where,  to  an  action  of  aaswnpsil  for 
n^tigem^  want  of  skill,  and  fraud  in  the  per- 
fermance  of  work,  the  defendant  pleads  the 
statute  in  bar,  the  plaintiff  cannot  reply  a 
fiwidulent  concealment  of  the  badness  of  the 
"Work,  by  the  defendant,  so  that  the  plaintiff 
did  not'  discover  the  fraud,  until  within  six 
years  before  the  commencement  of  the  suit,  so 
as  to  deprive  the  defendant  of  the  protection 
of  the  statute,  to  which  he  would  otherwise  be 
entitled.  Troup  v.  SmUh*s  Executors,  20  J. 
R.d3. 

19.  A  qui  tarn  action  on  the  fourth  section 
of  the  statute  of  frauds,  (Sess.  10.  c.  44.)  which 
^ves  a  moiety  of  the  sum  -recovered  to 
the  people,  and  the  other  moiety  to  the  party 
aggneved,  is  not  within  the  stattite.  Wilcox, 
qui  tam,  &C.,  v.  Htch,  20  J.  R.  472. 

11.  ExcepHions  in  the  statute,  and  what  unU  re- 
vive the  right  of  action, 

20.  The  clause  excepting  ^actions  which 
coQcem  jhe  trade  of  merchandise,  between 
merchant  and  merchant,"  (Sec.  5.  1  N.  R.  L. 
186.)  extends  only  to  open  and  current  ac- 
<^ount8,  and  does  not  admit  of  a  greater  exten- 
sion than  what  has  been  given  l^  the  English 
Courts  to  the  words  of  the  statute  of  James  I., 
which  excepts  accounts  concerning  the  trade 
of  merchandise,  &c.  Bamdumder  v.  Ham- 
mond, 2  J.  EL  fiOO. 

21.  The  saving  (sect  5.)  of  actions  against 
persons  out  of  the  state,  extends  to  foreigners, 
or  those  who  have  resided  altogether  out  of  the 
ataie^  as  well  as  to  citizens  of  the  state,  who 


may  be  absent  for  a  time.    Buggies  v.  Keder, 
3  J.  R.  26a 

22.  Where  the  defendant  has  come  into  the 
state  publicly,  so  that  the  creditor  with  ordi- 
nary diligence  and  due  means,  might  have  ar- 
rested him,  it  is  a  return  into  the  state,  with- 
in the  meaning  of  the  proviso  *in 

the  5th  section,  and  the  statute  be-     [  *12d  ] 
gins  to  run  from  the  time  of  such 
return.    FowUr  v.  Huni,  10  J.  R.  464. 

23.  But  it  is  otherwise  if  the  return  from 
abroad  be  clandestine,  and  with  an  intent  to 
defraud  the  creditor,  by  setting  the  statute  in 
operation,  and  then  departing.    Ihid, 

24.  By  the  act  of  the  21st  of  March,  1783, 
the  statute  of  limitations  was  suspended  during 
the  war ;  and  by  the  act  of  the  26th  of  Fe£- 
rucary,  1788,  the  plaintiff's  right  of  action  is 
savea,'where  the  defendant  is  out  of  the  state. 
The  maker  of  a  promissory  note,  dated  the 
17th  of  December,  1777,  having  been  within 
the  British  lines  during  the  war,  and  departing 
with  the  British  at  the  close  of  the  war,  is  to 
be  deemed  out  of  the  state  during  that  time ; 
and  the  cause  of  action  being  considered  as 
accruing  on  the  21st  of  JllarcA,  1783,  the  plain- 
tiff having  brought  his  action  within  six  years 
afler  the  return  of  the  maker  to  the  state,  the 
latter  cannot  av«iil  himself  of  the  statute. 
Sl^hty.Kane,lJ.C.76, 

&.  Where  a  subsequent  disability  of  the 
plaintiff  to  sue  arises,  the  period  of  disability 
is,  in  cases  of  presumption  arising  from  lapse 
of  time,  (though  it  is  otherwise,  under  the 
statute  of  Ihnitations,)  to  be  deducted  from 
the  twenty  years.  Bailey  v.  Jackson,  16  J.  R. 
210. 

26.  Thereore,  if  after  the  cause  of  action 
accnied  the  plaintiff  becomes  an  alien  enemy, 
the  whole  time  of  the  continuance  of  the  war 
must  be  excluded  from  the  calculation.    Ibid. 

27.  A  party  claiming  the  benefit  of  the  pro^ 
viso  in  the  statute,  can  only  avail  himself  of  a 
disability  existing  when  the  right  of  action 
accrued.  Jackson,  ex  dem«  Boom>elt,  v.  Wheat, 
18  J.  R,  40. 

28.  An  infant  who  has  been  disseised,  is 
bound  to  bring  his  action  within  ten  years 
afler  coming  of  age.  Per  Kent  and  Benson, 
Js.    Jackson,  ex  dem.  Bensselaer,  v.  H^iHock, 

1  J.  c.  2ia 

'29.  A  right  of  entry  does  not  accrue  to  the 
remainderman,  or  heir,  until  the  determination 
of  the  particular  estate ;  and  if^  on  its  deter- 
mination, the  iierson  in  remainder  or  heir, 
should  be  a  feme  covert,  she  is  not  bound  to 
bring  her  action  within  twenty  years  there- 
afler,  but  is  protected  by  the  statute  during  her 
coverture.  Jackson,  ex  dem.  Beehnan,  v.  Set- 
lick,  8  J.  R.  262. 

30.  A  party  having  a  right  to  land,  has,  in 
every  event,  twenty  years  to  make  an  entry, 
and  if  under  legal  disability  when  his  right 
of  entry  first  accrued,  he  may,  though  twenty 
years  have  elapsed,  brin^  his  action  within  ten 
years  afler  his  disability  is  removed.  Jackson^ 
ex  dem.  Corson,  v.  Cairns,  20  J.  R.  301. 

31.  Where  A.,  by  direction  of  B.,  entered 
on  land,  in  1779,  which  C.  claimed  as  his 
own  :  and  wrote  a  letter  to  B^  who  also  claim- 
SOS 
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ed  it,  that  when  the  times  became  more  peace- 
able, he  and  C.  would  have  it  surveyed,  and 
if  the  land  belonged  to  C^  A.  abould  pay  him 
rent,  &c. ;  held,  that  this  letter,  if  it  liad  any 
effect,  merely  suspended  the  operations  of  the 
statute  during  the  war,  on  the  terminadon  of 
which  the  statute  began  to  run  against  C. 
Jaduwiy  ex  dem.  BroU^  v.  Hwni^  6  J.  K.  16. 

32.  Where  the  defendant,  in  an  action  on  a 
promissory  note,  on  being  shown  the  note,  ad- 
mitted that  he  had  executed  it,  but  said  that 
it  was  outlawed,  and  that  he  meant  to  avail 
himself  of  the  statute  of  *limita- 
[  *123  ]  tions,  htUL,  that  this  was  not  suffi- 
cient to  take  the  case  out  of  the 
statute.    DanfMk  v.  Cvivtr^  11  J.  R.  146. 

3^).  An  acknowledgment  does  not  revive 
the  old  debt ;  but  is  evidence  only  of  a  new 
promise,  of  which  the  former  debt  is  the  con- 
sideration.   IbiiL 

34.  An  acknowledgment,  or  promise  to  pay, 
made  after  the  commencement  of  tlie  suit  is 
sufficient.    IhidL 

35.  If  the  defendant,  on  being  arresfed  by 
the  sheriff,  promise  to  settle  with  the  plaintiff, 
if  he  will  give  time  for  payment,  it  is  a  suffi- 
cient acknowledgment  to  prevent  the  operation 
of  the  statute.     Sluhy  v.  ChampUn,  4  J.  R.  461. 

36.  If  the  defendant  promise  to  pay  a  debt, 
barred  by  the  statute  of^  limitations,  in  certain 
specific  articles,  the  promise  is  conditional,  and 
the  plaindff*  is  bouna  to  show  that  he  offered, 
and  was  ready  to  accept  the  specific  articles. 
Bush  V.  Barnard,  8  J.  R.  407. 

37.  Where  the  maker  of  a  note  admitted 
that  he  had  made  it,  but  said  thai  it  was  paid; 
that  he  had  sent  money  to  B.,  who,  he  sup- 
posed, had  paid  it,  but  ifB.  had  not  paid  it^  he 
would  pay  it ;  that  he  would  not  plead  the  stat-. 
ute  unless  the  money  had  been  paid,  and  he 
thought  he  could  make  that  appear ;  this  was  a 
sufficient  acknowledgment,  ana  threw  the  bur- 
den of  proving  payment  on  the  defendant 
i>ean  V.  Pa(«,  10  J.  R.  35. 

38.  An  acknowledgment  bv  one  of  the  part- 
ners, nfler  the  dissolution  of  the  partnership,  of 
a  partnership  debt,  will  take  it  out  of  the  statute. 
Smiik  V.  Ludlow,  6  J.  R.  267. 

39.  Where,  after  a  dissolution  of  the  part- 
nership, one  of  the  pnrtners,  on  an  account 
ag^ainst  the  partnership  being  presented  to  him, 
said,  that  he  had  made  out  Uie  account,  but  he 
thought  that  it  had  been  settled  by  the  other 
partner,  and  that  he  would  see  him,  and  inform 
the  plaintiff  of  the  result ;  this  was  hdd  a  suf- 
ficient ack  no  wledgment*    Ibid, 

40.  So,  if  one  of  tire  partners,  in  the  name  of 
the  partnership,  state  an  account,  adiiiiuiii^the 
debt  due  to  the  plaindff,  it  will  take  it  out  of  the 
statute.    Ibid, 

41.  The  promise  of  one  joint  debtor,  to  pay 
a  debt  barred  by  the  statute  of  limitations,  is 
sufficient  to  take  the  case  out  of  the  statute. 
Johnson  V.  Btardsltt,  15  J.  R.  3. 

42.  In  an  action  against  the  heirs  and  devi- 
sees of  a  deceased  debtor,  a  promise  by  two 
of  the  defendants,  who  were,  also,  his  execu- 
toiB,  to  pay  the  debt,  was  hdd  sufficient  to 
charge  all  the  defendants.    Rid. 

43i  B  teems f  that  the  acknowledgment  of  the 
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debt  unaccompanied  with  a  proCestadoo  apaii 
the  payment  of  it,  is  evidence  sufllcieDt  lor  the 


Jury  to  presume  a  new  promise. 

44.  Where  the  defendant  admits  that  he 
received  the  money  which  the  plaintiff  clainifl, 
but  denies  the  validity  of  the  claim,  such  ac- 
knowledgment is  not  evidence  of  a  new  prom- 
ise, so  as  to  take  the  case  out  of  the  statute. 
Sands  v.  Gdston,  15  J.  R.  51L 

45.  To  take  a  denoand  out  of  the  statute, 
there  must  be  a  promise  exipress  or  implied ; 
and  no  promise  can  be  inferred  from  a  decla* 
ration  <^  the  defendant  that  he  vras  not  bald- 
en to  pay  any  thioff,  and  that  the  conovct 
could  not  be  eniforeed  at  law,  and 

that  he  never  would  *pay  any  thing,    [  *1JK4  ] 
as  it  was  an  unjust  debt    Jjnarence 
v.ifopJk»fis,  13J.R.26& 

46.  An  offer  by  a  defendapt  to  compromiee 
a  suit,  which  is  rejected,  cannot  he  made  use 
of  to  take  the  case  out  of  the  suuute.    Ibid. 

47.  Where  the  defendant  did  not  pretend 
that  the  demand  was  not  due,  and  said  that  he 
did  not  recollect  paying  it,  but  that  he  would 
examine  his  papers,  and  if  he  bad  paid  it,  be 
would  write  to  the  witness,  who  never  received 
any  communication,  aflerwards.  from  the  de- 
fendant ;  held,  that  this  was  sufficient  evideDoe 
front  which  to  imply  a  promise  by  the  defend- 
ant to  pay  the  money,  if  be  should  find  that  he 
had  not  paid  it,  and  thus  to  take  the  case  out  of 
the  statute.    Mosker  v.  Hubbard^  13  i.  R.  5I0L 

48.  Where  the  defendant  says,  if  the  plain- 
tiff has  a  claim  either  in  law  or  equity,  he  will 
compromise  the  business^  or  snbmif  it  to  arbi- 
tration, but,  at  the  same  time,  denies  that  the 
plaindff  has  any  claim  in  law  or  equity,  this  m 
not  sufficient  to  take  the  case  out  of  die  stat- 
ute.   Sands  v.  Gdston,  15  J.  R.  511. 

49.  In  an  acdon  of  nMtiinfmf  brought  more 
than  six  years  after  the  cause  of  action  accrued, 
it  is  not  necessary  to  aver  a  new  promise  with- 
in tlie  six  years;  'but  proof  of  an  acknowl- 
edgment of  the  debt  within  the  six  years  ia 
sufficient  to  repel  a  defence  set  up  under  the 
statute;    MaHtn  v.  WiUiams,  17  J.  R.  330. 

50.  So,  where  the  defendant  offers  to  set  <# 
a  demand  agisinst  the  plaintiff  which  accrued 
more  than  six  years  befiire  the  bringing  of  the 
suit,  it  is'  not  necessary  that  the  d^ndant,  in 
the  notice  aniiexed  to  his  plea,  should  state  a 
promise  to  pay  within  six  years.    Ibid, 

51.  Nor  IS  it  an  objection,  that  the  demand 
oiiered  to  be  set  off  was  not  originally  due  to 
the  defendant,  but  had  been  assigned  to  him ; 
the  assigmnent  being  before  the  commence- 
ment of  the  suit    Ibid.  ' 

52.  To  an  liotion  for  a  deceit,  the  defendant 
pleaded  not  |;iiilty  within  six  years,  on  which 
issue  was  jomed:  Wd!,  that  proof  of  the  ac- 
knowledgment of  the  firaud  within  six  years,  did 
not  6up]K>rt  the  issue,  or  take  the  case  out  of 
the  statute  of  limitations.  Ootiwut  v.  Thomp 
sort,  20  J.  R.  277. 

53*  A  writ  was  issued  against  A.  within  six 
years  from  the  time  the  c^use  of  action  accru- 
ed ;  ^e  plaintiff's  attorney  finding  that  Uie  de- 
mand was  on'  a  partnership  account  against  A. 
and  B.,  filed  his  declaration  against  A.  and  B., 
as  of  the  da^  of  the  term  on  which  the  writ 
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was  returnable,  which  was  after  the  six  years 
had  elapsed  :  hddj  that  this  was  a  good  com- 
mencement of  the  action  within  six  years. 
Gwrland  v.  CAottfe,  IQ  J.  R.  430. 

Adverse  possession,  when  a  bar  in  ejectment 
See  Ejectmezvt,  V.  54 — 84.  See  Charcert, 
XXXVIIL    Laches,  if c,  XLl.    LimUatimu. 

[  •las  ]         — ♦ — 

•LOAN  OFFICE  ACT  AND  LOAN 

OFFICERS. 

The  Supreme  Court  refused  to  compel,  by 
maruiamits,  the  supervisors  pf  Ulster  county,  to 
assess  and  levy  On  the  countv,  the  amount  of 
the  deficiency  of  payment  of  sums  loaned  un- 
der the  act,  passed  the  18th  oC  April,  1786,  com- 
monly called  the  loan  qfice  act,  (Sess.  9.  c.  40. 
8. 28. 1  Greenl.  ed.  Laws,  1^0.)  prior  to  the 
year  1795;  such  changes  having  since  taken 
place  in  that  county,  by  the  erection  of  new 
counties,  as  to  render  it  impracticable,  after  such 
a  lapse  of  time,  to  do  what  is  right  and  just  in 
the  case.  T&e  Petwle  v.  J'he  Supervisors  of 
Ulsier,  16  J.  R.  59. 

See  Mo&TOAOE,  VI.    Chancert,  XLIL 


appear  by  attorney ;  and  the  Court,  on  motion^ 
will  appoint  an  attorney  for  him.    Faulkner  ? 
J^aure,  18  J.  R.  134. 

See  tit.  Chancery,  XLIII, 


LOTTERIES. 

1.  A  lottery,  instituted  by  the  laws  of  anoth- 
er state,  b  within  the  act  to  prevent  private 
lotteries,  (Sess.  6.  c.  12. 1  N.  R.  L.  188.)  HwU 
r.  Knickerhackery  5  J.  R.  327. 

2..  And  a  contract  for  the  sale  of  tickets  in 
such  lottery  is  vouU    IbiiL 

3L  Insurance  of  tickets  in  a  lottery  established 
by  a  law  of  this  s(atc,  having  been  declared  il- 
legal by  statute,  the  insurance  of  tickets  in  a 
foreign  lottery,  although  not  punishable  under 
the  act  and  oefore  the  act  or  the  17th  of />^ 
ruary,  1809,  (Sess.  32.  c.  36.)  extending  its  pro- 
visions, was  hdd  illegal ;  such  insurance  being 
contraiT  to  the  policy  indicated  by  the  former 
act.     Mount  if  Wardell  v.  WaiUy  7  J.  R.  434. 

4.  But  the  insured  not  having  violated  any 
statute,  was  held  not  to  stand  in  pari  delicto,  and 
therefore,  eiftilled  to  recover  back  the  premium 
paid  for  insurance.    IbicL 


LUNATICS  AND  IDIOTS. 

1.  Sanity  is  to  be  presumed,  and  the  burden 
of  proof  lies  on  the  party  denying  it  Jack- 
son, ex  dem.  Pan  Dusen,  v.  Van  Dusen,  5  J.  R. 
144. 

2l  But  after  a  general  dcraiigemlent  has  been 
shown^  it  is  then  incumbent  on  the  Other  side 
to  show,  that  the  party  who  did  the  act  was 
sane  at  the  very  time  it  was  performed.    Vnd, 

9L  A  defendant  non  compos  menHs,  but  of 
full  age,  and  not  on  idiot  from  his  bilrlh,may 


•MANDAMUS.         [•1«6] 

I.  When,  and  to  whom  a  mandamus  lies, 
II.  Rule  to  shoto  cause,  mandamus,  atui  proceed- 
ingS  thereon, 

I.  When,  and  to  whom  a  mandamus  lies. 

1.  A  mandamus  lies  to  the  Sessions,  to  com- 
pel them  to  give  judgment,  on  a  verdict  which 
they  have  undertaken  to  set  aside  on  the  mer- 
its. The  People  v.  Justices  of  Chenango,  1  J, 
C.  179.    5.  G.  2  C.  C.  E.  319. 

2.  It  lies  to  a  Court  of  Common  Pleas,  to 
restore  an  attorney  whom  they  had  removed 
from  office.  7%e  People  v.  Justices  if  Dda- 
ware,  1  J.  C.  I8l. 

3.  It  wiU  not  lie  to  a  Court  of  Common 
Pleas,  to  compel  them  to  enter  judgment  on  a 
verdict,  whure  the  party  applying  afterwards 
submitted  to  a  new  trial  on  the  merits,  ffea- 
vel  V.  Lasher,  1  J.  C.  241. 

4.  It  will  not  lie  to  a  Court  of  Common 
IMeaa,  where  the  party  may  have  a  writ  of  er- 
ror, as  where  they  have  given  judgment  for 
damages  only,  to  compel  them  to  give  judg- 
ment for  the  costs  likewise.  Jansen  v.  2>atn- 
Mm,  2  J.  C.  72. 

5.  It  lies  to  a  Court  of  Common  Pleas,  to 
compel  them  to  seal  a  Inll  of  exceptions.  The 
Peofie  V.  Judges  of  Westchester,  2  JT.  C.  118. 
S.  C.  C.C.  135.  The  People  v.  Judges  of 
Washington,  1  C.  R.  511.  Sikes  v.  Ransom,  6 
J.  R.279. 

6.  So,  to  amend  a  bill  of  exceptions  accord- 
ing to  the  truth  of  the  case..  Sikes  v.  Ran- 
som, 6  J.  R.  279. 

7.  But  it  will  not  be  granted,  if  it  appear 
from  the  affidavits,  that  the  bill  of  exceptions 
was  untrue;  and  the  relator  shall,Hn  such  case, 
pay  costs  to  the  defendants.  2^  People  v. 
Judges  of  Westchester,  2  J.  C.  118. 

8.  It  fies  to  a  Court  of  Common  Pleas,  to 
compel  them  to  give  judgment ;  as  where  the 
plaintiff  in  the  Court  below  obtained  a  verdict, 
and  judgment  was  afterwards  arrested,  he  may 
have  a  mandamus,  to  compel  the  Court  below 
to  give  judgment  against  himself,  in  order  that 
he  may  bring  a  writ  of  error.  Fish  v.  Weather- 
wax,  2 i.e. 215. 

9.  So,  where  a  Cburt  of  Comn^pn  Pleas  ar 
rests  a  judgment  for  the  insufficiency  of  the 
declaration,  and  the  plaintiff  thereupon  prays  a 

i'udgment  apiinst  himself,  in  order  that  he  may 
»ring  a  writ  of  error,  and  the  Court  of  Com- 
mon Pleas  refuses  to  gi*ant  such  judgment,  tlio 
plaintift*may  have  a  mandamus.  Home  v.  Bar- 
ncjf,  19  J.  R.  247. 

10.  »Where  an  office  is  already  filled  by  a 
person,  who  is  in  by  color  of  right,  a  mandatnus 
IS  never  issued  to  admit  another  person  ^  the 
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proper  remedy  is  by  an  information  in  the 
nature  of  a  9110  warranto.  71u  People  v.  Cor- 
poration of  JsTeuhYork^  3  J.  C.  79. 

]  1.  A  rule  to  show  cause  will  be  granted  to 
a  Court  of  Common  Pleas,  why  a  mandamuB 

should  not  issue  to  compel  them  to 
[  *\fV7  ]     permit  a  *plaint  to  be  filed,  nunc 

pro  iunc^  aner  a  writ  of  error  bad 
been  brought  to  the  Supreme  Court,  and 
the  want  of  such  plaint  assigned  for  error. 
Tkt  People  V.  JudgeB  of  ffegUhesler,  C.  C.  55. 

12.  W  here  no  one  of  the  judges  of  a  Court 
of  Common  Pleas  is  a  counsellor  of  the  Su- 
preme Court,  and,  afler  verdict,  they  refbse  to 

give  judgment,  under  pretext  of  irregularity, 
ut  in  truth,  because  the  verdict  was  against 
evidence,  a  mandamus  lies  to  compel  them  to 
etater  judgment.   Haight  v.  7\imfr,  2  J.  R.  f371. 

13.  Where,  on  the  return  to  an  alternative 
mandamiu,  commanding  the  Judges  of  the 
Court  of  Common  Pleas  to  sign  and  seal  a 
bill  of  exceptions,  or  to  show  cause,  &C.,  it  ap- 
peared that  the  bill  of  exceptions  was  not  ten- 
dered to  the  judges  at  the  trial,  but  was  pre- 
sented to  them,  individually,  at  diiierent  times, 
after  the  Court  had  adjourned  for  the  term,  the 
Supreme  Court  refused  to  grant  a  peremptory 
mandamus,  Midberry  v.  Collins,  9  J.  R.  345. 

14.  A  mandamus  will  not  be  granted  where 
the  party  has  an  adequate  remedy  by  action. 
Shipley  v.  Mechanic's  Bank,  10  J.  K.  484. 

15.  So,  where  a  stockholder  in  a  bank,  hav- 
ing become  insolvent,  assigned  his  estate,  in- 
cluding the  shares,  to  B.,  a  mandamus  will  not 
lie,  at  the  instance  of  B.,  to  the  president,  &c. 
to  compel  them  to  transfer  the  shares ;  btit  the 
party  is  leA  to  his  ordinary  remedy,  by  a  spe- 
cial action  on  the  case,  to  recover  the  value  of 
the  stock  refused  to  be  transferred.    Ibid, 

16.  Whenever  a  discretionary  power  is  vest- 
ed in  ofiicera,  and  they  have  exercised  that 
discretion,  a  mandamus  to  them  will  not  be 
granted.  The  People  v.  Supervisors  ofMhany, 
12  J.  R.  414.  S.  P.  Hull  V.  Supervisors  of 
Oneic/o,  19  J.  R.  259. 

17.  After  the  supervisors  of  a  county  have 
passed  u|x>n  the  account  of  a  constable,  for 
the  expense  of  removing  paupers,  and  have 
oUowed  a  part  and  disallowed  a  part,  a  peremp- 
tory mamaooMis  directing  them  to  audit  and 
allow  the  account  of  the  relator,  will  not  be 
granted  on  the  cround  of  the  improper  rejec- 
tion of  part  of  the  account.    JhidL 

18.  But  if  subordinate  public  lu^nts  refuse 
to  act,  or  to  entertain  a  question  for  their  dis- 
cretion, in  cases  where  the  law  enjoins  them 
to  do  the  act  required,  the  Court  may  enforce 
obedience  to  the  law  by  a  mandamus^  where 
DO  other  remedy  exists.  HvH  v.  Supervisors 
of  Oneida,  19  J.  R.2S9. 

19.  As,  where  the  supervisors  of  a  county 
refuse  to  allow  a  claim  for  services,  as  a  county 
charge,  the  Court,  if  it  be  a  legal  chaive,  may 
guide  and  instruct  the  supervisors,  in  the  exer- 
cise of  their  duty  bv  a  writ  of  mandamus,  and 
compel  them  to  admit  the  claim  as  a  county 

),  or,  in  other  words,  to  set  them  in  mo- 
*  Hout  controlling^  the  exercise  of  their 
.  and   discretion  as  to  the  amount 
beoUowod.    Bid, 


20.  A  peremptory  mandamus  in  the  first  in- 
stance, lies  to  the  clerk  of  a  county,  who  re- 
fuses to  record  a  deed  presented  to  him  lor 
that  purpose,  and  which  has  been  duly  ac- 
knowledged by  the  grantor,  and  tbe  proper 
certificate  and  proof  of  the  identity  of  the 
grantor  endorsed  thereon.  Ex  parte  Goodeil^ 
14  J.  R.  325. 

21.  A  numdamus  lies  to  the  tye/viiori  of  a 
county,  to  compel  them  to  allow  tbe  account 
of  the  clerk  or  the  county,  for 
advances  *made  by  him  in  pur-  [  *lJt8  3 
chasing  hooks  for  recording  mort- 
gages, &c.  and  sending  notices  to  judges  and 
justices  of  the  pedUars  licensed,  with  mterest 
on  such  advances ;  such  services  being  requir- 
ed by  law  of  tbe  clerka  of  counties,  and  no 
specific  compensation  provided  for  them,  are 
pro|)erly  chargeable  to  tbe  county,  and  otight, 
thereftire,  to  be  allowed  and  paid,  according  to 
the  ^  act  for  defVaying  the  public  and  necessary 
charges  in  the  respective  counties,"  &c.  (Sesa. 
36.  c.  49.)  Bright  v.  Supervisors  of  Chenango. 
16  J.  R.  242. 

II.  Rule  to  show  cause,  mandamus  and  proceed- 
ings thereon,  - 

22.  A  peremptory  mandanws  to  a  Court  of 
Common  Pleas,  will  not  be  granted  in  the  first 
instance,  but  the  party  must  obtain  a  nile  to 
show  cause  why  it  should  not  issue.  7'ke 
People  V.  Judges  of  CayuffOj  2  J.C?.  Oa  The 
People  V.  Jtu^rts  of  Washington,  1  C.  R.  511. 

23.  The  affidavit  on  whicii  the  mandamus  is 
moved  for,  must  not  be  entitled.  Hedght  v. 
7\tm€r,2J.  R.371.. 

24.  If  an  alternative  mandamus  has  been 
duly  served,  the  Supreme  Court  may,  in  their 
discretion^  award  a  peremptory  one,  althoagh 
the  former  writ  has  not.  been  returned,  and 
without  compelling  a  return  of  it.  The  Peo- 
ple V.  Judges  of  Ulster,  1  J.  R.  64. 

25.  But  if^  in  tbe  opinion  of  the  Supreme 
Court,  the  defendants  have  not  had  time  10 
make  up  their  return,  they  will  allow  them  a 
further  day  before  tbe  peremptory  mandcanus 
issues.    Ibid, 

26.  On  a  motion  for  a  mandamus  to  a  Court 
of  Conrlmon  Pleas,  to  show  cause  why  an  at- 
torney should  not  be  restored  to  his  office,  the 
affidavit  should  show  that  the  Court  below 
acted  improperly,  or  that  the  fact  charged 
against  the  attorney  waa  founded  in  error  or 
mistake.  In  the  matter  of  P,  GephardL,  1  J.  C. 
134. 

27.  A  peretnptory  mandamus  will  be  set 
aside,  on  motion,  if  unfairly  issued.  JETreritf 
V.  The  People,  1  CX  R.  a 

28.  An  alternative  mandamus  had  been  di- 
rected to  a  town  clerk,  commanding  him  to  re- 
cord tbe  survey  of  a  road  pursuant  to  the  act, 
(Sess.  24.  c.  186.  1  N.  R.  L.  270.)  or.  show 
cause ;  and  the  clerk  returned,  that  he  did  not 
record  tbe  survey,  because  one  of  the  com- 
missioners  had  signed  tbe  survey  by  tbe  name 
of  Zaccheus  Higou,  whereas  he  waa  elected  by 
the  name  of  Zaccheus  J^ghy,  junior ;  and  be- 
cause the  commuisioners  had  not  taken  the 
oath  of  office,  and  filed  a  certificate  of  the 
oath  with  the  clerk  according  to  the  act ;  htid^ 
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that  the  return  was  iosufficient,  and  a  peremp- 
tory mandamu9  was  awarded.  The  People  v. 
CoUins,  7  J.  R.  549. 

29.  A  numdamus  to  commiasioDers  of  high- 
ways to  compel  them  to  lay  out  a  road,  Deed 
not,  in  tlie  first  instance,  be  directed  to  them 
in  their  individual  names ;  it  is  only  in  case  of 
disobedience  that  they  are  to  be  proceeded 
against  personaUy.  PeopU  v.  Cfuanpioriy  16  J. 
R.6]. 

30.  The  affidavit  to  obtain  an  attachment 
against  the  judges  of  a  Court  of  Common 
^eas,  for  disobeying  a  peremptory  mandamuf, 
commanding  them  to  sea]  a  bill  of  exceptions, 
must  show  Qiat  the  persons  served  were  those 
who  ought  to  have  sealed  it.  The  PeopU  v. 
M^  of  fTashington,  2  C.  R.  97. 

*31.  The  relator  or  party  prose- 
[  *12>9  ]    cuting  a  mandamus,  may  demur  to 
the  return  of  the  writ.    People,  ex 
relaL  Shout,  v.  Champion,  16  J.  R.  61. 


MARTIAL  LAW. 

1.  A  citizen  of  the  United  States,  not  in  mill- 
tanr  service,  is  not  amenable  to  a  Court  Mar- 
tial.   Smith  V.  Shaw,  1^  J.  R.  257. 

2.  Where  a  citizen  of  the  United  States  i» 
arrested  as  a  spy,  and  detained  in  custody 
until  that  fact  can  be  tried  by  a  Court  Martial, 
the  party  arresting,  and  the  commanding  offi- 
cer by  whose  orders  he  is  detained  in  custody, 
are  trespassers.    Ibid. 

3.  The  martial  law  is  not  altogether  a  writ- 
ten law,  but  is  composed  in  part  of  military 
usage,  which  must  govern  in  all  well  organized 
troops,  when  such  usage  is  not  unreasoiwblei 
or  contrary  to  special  enactment.  Schuneman 
y.  DMee,  14  J.  R.  235. 

4.  A  soldier  who  has  been  arrested  and  im- 
prisoned, is  not,  therefore,  exonerated  from 
such  duty  as  he  is  capable  of  performine  while 
under  restraint ;  and  he  may  be  compiled  by 
further  restraint  to  perform  such  duty.    Ibid. 

5.  An  officer,  civil  or  military,  may  increase 
the  rigor  of  confinement  in  order  to  prevent 
the  escape  of  his  prisoner.    Ibid. 

6.  Where  a  soldier,  arrested  and  committed 
to  the  cbstody  of  the  commandant  of  a  garri- 
son, waa  ordered  by  him  to  do  certain  duty 
which  was  reasonable  and  according  to  mili- 
tary usage ;  held^  that  the  disobedience  of  the 
soldier  to  the  order  of  the  commandant,  justi- 
fied the  officer  in  causing  him  to  be  tied,  and 
was  a  defence  in  an  action  for  false  imprison- 
ment.   Ibid, 

See  Courts  Martial  op  the  United 
States.    Militia. 


MASTER  AND  SERVANT. 

1.  Wliere  an  apprentice  is  employed  by  a 
third  |)erson  without  the  knowledge  or  consent 
of  his  master,  the  master  is  entitled  to  all  his 


earnings,  whether  the  person  or  persons  did 
or  did  not  know  that  he  was  an  apprentice. 
James  v.  Le  Roy,  6  J.  R.  274. 

2.  But  in  the  case  of  a  hired  servant,  the 
emplo3'er  must  have  notice  of  his  be'uig  tlie* 
servant  of  another  to  make  him  answerable 
Ibid. 


SU  ABFRErirTICE. 
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•MILITARY  BOUNTY  LANDS. 

1.  By  the  act  of  the  5th  of  ^pril,  1803, 
fSess.  26.  c.  88. j  titles  to  the  military  bounty 
lands  (althougn  the  patents  were  issued 
afler  the  death  of  the  patentees)  relate  liack, 
and  are  deemed  to  have  vested  in  persons  who 
died  before  the  27th  of  March,  1783»  at  the 
time  of  their  death.  Jackson,  ex  dem.  Sher-- 
ioood,  V.  Phelps,  3  C.  R.  62.  i^nd  see  Fisher 
V.  Fields,  10  J.  R.  495.) 

2.  A  soldier  in  the  Mw-  York  line  of  the 
American  army  became  entided  to  land,  and 
died  in  1778,  without  issue.  Letters  patent 
were  issued  in  1798|  for  the  land,  in  his  name. 
His  Ather  died  in  1803,  leaving  Gve  sons  anil 
three  daughters.  The  eldest  brother  sold  ami 
conveyed  the  hind,  in  1801,  to  H.  In  an  ac- 
tion  of  ejectment  brought  to  recover  the  pos- 
session of  the  land  by  H.,  who  held  under  tho 
deed  of  the  eldest  brother,  a^nst  W.,  who 
held  under  a  person  who  was  in  actual  posses* 
sion  of  the  land  when  the  deed  to  H.  was 

fiven;  held,  that  the  deed  from  the  elder 
rother  was  void,  and  that  the  land  became 
vested  in  the  fatlier,  on  the  death  of  the 
patentee,  by  the  8th  section  of  the  act  of  the 
5th  of  April,  1803.  Jackson,  ex  dem.  Miller^ 
V.  fftiu/w,  2  J.  IL  80. 

-3.  A  soldier  in  the  revolutionary  war,  en- 
titled to  a  lot  of  land  as  bounty,  died  prior  to 
the  27th  of  March,  178.%  before  the  statute  of 
descents.  On  the  1st  of  Jxdy,  1808,  his  broth- 
ers and  sisters,  (being  his  next  of  kin,)  except 
his  eldest  brother,  execute<l  a  deed  for  the  land 
to  B.  The  eldest  brother  had  previously  con- 
veyed the  lot  to  C,  who  was  in  possession  un- 
der the  deed,  at  the  time  of  the  conveyance 
to  B.  In  an  action  of  covenant,  brought  by  B. 
against  the  grantors  in  his  deed,  for  a  breach 
of  the  covenant  of  seisin ;  held,  that  the  plain- 
tiff* was  entitled  to  recover,  the  defendants  not 
having  shown  that  they  came  within  the  spe- 
cial provision  of  the  mh  section  of  the  act, 
(Sess.  26.  c.  88.)  passed  AprU  5th,  1803 ;  and 
the  Court  would  not,  by  intendment,  help  the 
claim  of  the  defendants,  in  opposition  to  the 
title  of  the  presumptive  heir  at  law,  and  of  a 
bona  fide  purchaser,  holding  under  him  at  the 
time.    Stevens  v.  fVootsey,  9  J.  R.  325. 

4.  A  person  who  had  settled  on  land  in  the 
military  tract,  under  color  of  a  bona  fide  pur- 
chase, made  prior  to  the  5th  AprU.  1803,  can- 
not be  put  out  of  possession  until  he  b  paid 
for  his  improvements,  according  to  the  act  of 
the  5th  AprU,  1803,  (Sess.  26.  c.  88.)  Jackson^ 
ex  dem.  /feet,  v.  BusK  3  J.  R.  512. 
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5.  Where  a  person  enters  upon  a  militaiy 
lot,  under  color  of  title  by  descent,  and  leases 
it,  the  defendant  is  not  entitled  to  compensa- 
tion for  his  improvements,  under  the  act, 
(Sess.  26.  c.  28.)  Jaekton,  ex  dem.  Didtson,  ▼. 
Stanley,  10  J.  R.  132. 

6L  Where  a  party  brings  an  action  of  eject- 
ment, before  he  has  offered  to  have  the  im- 
provements valued,  and  to  pay  for  them,  pur- 
suant to  the  act,  (1  N.  R.  L.  304.)  he  cannot 
recover  coats,  nor  be  put  into  possession  until 
the  improvements  are  valued  and  paid  for. 
Jackson^  ex  dem.  SmUh^  y.  M^Conntlf  11  J.  K. 
424. 

7.  A  tenant  entering  under  a  person  claim- 
ing the  whole  in  severalty,  *is  not 
[*181  ]  entided  to  the  value  of  his  im- 
provements from  persons  recover- 
ing as  co-tenanta.  Jadtson^  ex  dem.  Van  Den- 
berg,  V.  Bradiy  2  C.  R.  303. 

o.  A  dc-ed  of  military  lands,  recorded  in  the 
secretary's  office,  before  the  passing  of  the  act, 
of  the  8tb  January,  1794,  will  be  void  as  to  a 
subsequent  purchaser  for  a  valuable  considera- 
tion, whose  deed  is  first  deposited  with  the 
clerk  in  Albany,  Jackson,  ex  dem.  Potter,  v. 
Iftt^^ird;  1  C.  R.  82. 

9.  A  sheriff's  deed  for  land  in  the  military 
tract,  must  he  recorded ;  and  if,  after  a  sale 
under  an  execution,  and  a  conveyance  by  the 
sheriff,  but  before  such  conveyance  is  record- 
ed, the  debtor  or  fbrmer  proprietor  conveys 
die  land  to  a  bonaJuU  purchaser,  for  a  valuable 
consideration,  and  his  deed  is  first  recorded,  it 
will  gain  priority  over  the  sheriff's  deed. 
Jaekton,  ex  dem.  Merrit,  v.  Terry,  13  J.  R.  471. 

10.  In  an  action  of  ejectment  brought  by  the 
beiis  of  JIfoMs  JSner,  the  lessors  claimed  under 
A  patent  issued  to  Mo9t8  Miwur,  a  soldier  in 
Che  Mew- York  line;  AeUf.  that  the  patent  was 
frimafade  evidence  of  the  service  of  the  sol- 
dier mentioned  in  it,  and  as  it  did  not  appear, 
that  there  was  anv  man  in  the  army  by  the 
name  of  Jlfmner,  the  variance  must  he  consid- 
ered as  a  misspelling  merely  of  the  name, 
which  could  not  affect  the  identity  of  the  per- 
son, nor  did  it  make  a  distinct  name ;  and  be- 
sides, the  defendant  claimed  under  a  soldier  by 
the  name  oiMoies  AKner,  who,  there  was  strong 
evidence  to  show,  was  the  pereon  under  whom 
the  lessors  claimed.  Jadtson,  ex  dem.  Miner, 
V.  Bimdum,  15  J.  R.  226. 

11.  An  officer  in  tlie  Mw-York  line,  during 
the  revolutionary  war,  died  in  1781,  having 
devised  all  his  estate  to  his  fiither ;  and  in  1790, 
a  patent  was  issued  in  the  name  of  die  testator 
fi»r  a  lot  of  land  in  the  military  tract ;  and  after 
the  death  of  tlie  Ihther,  the  only  brother  of 
the  testator,  in  1811,  entered  upon  the  lot,  and 
in  1814,  conveyed  part  of  it  to  A.,  under  whom 
the  defendant  claimed  ;  held,  that  the  title  to 
the  lot  was  vested  in  the  testator  at  tlie  time  of 
his  dmth^and  that  he  mi|(ht  devise  it;  that  his 
father  was  entitled  both  as  devisee  and  as  lieir 
to  his  son,  and  having  conveyed  in  1794,  the 
lessorsofthe  plaintiflf  who  claimed  under  tl«e 
conveyance  from  the  father,  were  entitled  to 
recover,  the  defendant  claiming  under  a  con- 
vsyonce  from  the  testator's  brother.     SmUK, 

"XL  AooMvett,  V.  Van  Dursen.  15  J.R.  343. 
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12.  C,  who  had  been  a  soldier  in  the  JVW»- 
York  line,  during  the  revolutionary  war,  and 
was  entitled  to  military  bounty  land,  executed 
an  instrument  to  B.,  dated  S^  lltb,  1786, 
which  commenced  as  a  bond,  w  the  penalqr 
of  300  pounds^  under  which  there  was  a  con- 
dition written,  reciting  that  C.  was  entitled  to  a 
bountv  in  land,  and  that  no  law  having  been 
passed  by  the  legislature,  C.  had  no  legal  title, 
nor  could  he  convejr  the  same,  but  notwith- 
standing, G^  in  consideration  of /our  pounds, 
bargaiTOd  and  sold  his  ly^t  and  title  to  B.,  his 
heirs  and  assigns ;  and  0.  also,  by  the  same  in- 
strument, a|)pointed  B.  bis  attomev,  to  procure 
a  deed,  binding  himself  not  to  revoke  the  povrer, 
and  when  he  should  have  obtained  a  title,  to 
convey  the  land  to  B. ;  hHd,  that  this  inetni- 
ment  was  intended  by  the  parties  to  operate  as 
a  conveyance,  m  pregenii,  if  it  could  l^alljr 
have  that  effect ;  and  if  not,  then,  as  an  agree- 
ment for  a  conveyance ;  that  it  was 

a  sufficient  ^bargain  and  sale  to  pass  [  *13l5S(  ] 
a  present  interest ;  and  that  by  vir* 
tue  of  the  act  of  the  6th  .^ml,  1790,  fSess.  la 
ch.  59.)  which  gave  efiect  to  anteceaent  con- 
veyances, by  persons  afterwards  obtaining 
patents  for  military  bounty  lands,  the  title  of 
the  patentee  actually  vested  in  the  ftrantee. 
Jaduon,  ex  dem.  Troup,  v.  Blodget,  16  fSL  172L 

13.  A  sale  to  defi«y  the  expenses  of  survey 
of  the  fifty  acres  reserved  for  that  porpoee,  in 
a  comer  ef  each  lot  of  the  MUikary  TVtKt, 
vests  a  complete  title  in  the  purchaser,  which- 
cannot  be  anected  by  showing  that  there  was  a 
mistake  in  the  ori|^nal  survev,  according  to 
which  patents  were  issued,  and  that  those  fifty 
acres  ought  to  be  added  to  an  adjoining  lot,  in 
which  there  was  a  defieiencvof  land,  to  give  it 
the  full  quantity  of  six  hundred  acrea^  Jmek" 
son,  ex  dem.  Overaeker,  v.  Cble,  16  J.  R.  257. 

14.  And  t^  seems,  that  in  all  cases,  the  bound- 
aries of  lots  in  the  military  tract  depend  upon 
the  aetuai  survey  and  location,  and  not  on  the 
description  in  the  patent,  or  on  the  map  filed 
in  the  office  of  the  secretary  of  state ;  so  that 
if  by  an  error  in  the  actual  location,  one  lot  fiklls 
short  of  600  acres,  and  an  adjacent  lot  has  an 
excess  equal  to  that  deficiency^  the  deficiency 
of  the  fbrmer  cannot  be  supphed  out  of  the 
excessof  the  latter.    IbitL 

15.  K.,  a  aoldier  entitled  to  bounty  lands^  by 
a  deed,  dated  January  13th,  1788,  granted,  bar- 
gained and  sold,  for  a  valuable  ronaidcration, 
to  B.,  all  the  bounty  lands  to  which  he  was  en- 
titled, and  in  the  same  deed,  empowered  A.  as 
his  attorney,  feif  him,  and  in  his  name,  to  grant, 
bargain  and  convey  the  same  to  B.,  his  heirs 
and  assigns,  in  case  the  same  sliould  be  nece:9- 
sary,  upon  the  grants  having  passed  the  gieat 
seal  of  the  state,  for  such  bounty  landa.  On 
the  25th  February,  1792,  K.,  for  a  valuable  con- 
sideration, by  deed,  granted,  bargained  and 
conveyed  the  same  bounty  lands  to  C,  his  hdrt 
and  assigns,  forever ;  and  on  the  9th  I\bruanf, 
1802,  A.,  as  the  attoniev  of  K.,  in  his  name, 
executed  a  release  of  uie  same  lands  to  B., 
and  his  heirs,  injee^  pursuant  to  the  power 
contained  in  the  first  deed ;  hdd,  that  the  first 
deed  from'  K.  to  B.  conveyed  a  life  estate ;  and 
K.  having,  before  the  execution  of  the  power, 
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conveyed  the  reversion,  for  a  valuable  consid- 
eration, to  C,  a  bonahde  purchaser,  without 
notice  of  the  priordeed  of  K^  C.  became  seised 
of  tlie  Ingal  estate  or  reversion  on  the  death  of 
B.  Jackson,  ex  dem.  Henderson,  v.  Davenport, 
18  J.  R.  295.    5.  C.  in  error,  20  J.  R,  537. 

16.  Wliere  a  soldier  endorsed  a  conveyance 
on  his  discharge,  in  which  he  described  the  land 
as  follows:  ^  The  six  hundred  acres  of  land 
due  from  the  public,  as  a  soldier  in  CoL  Lamb^s 
regiment  of  artillery,"  when,  in  fact,  he  was 
not  a  soldier  in  that  regiment,  but  in  the  first, 
or  Fan  Sekaiek^s  regiment;  held,  that  the  de- 
scription of  the  premises  conveyed  was  suffi- 
cient, without  the  words,  <*  Cd,  LaM's  regi- 
ment," and  might  lie  rejected  as  surplusage. 
Jackson,  ex  dem.  Bond,  v.  Root,  18  J.  R.  60. 

17.  The  act  of  the  14th  ^^frO,  1820,  (Sess. 
43.  ch.  245.  a  3. )  relative  to  deeds  given  for 
military  bounty  lands,  does  not  prohibit  the 
reading  in  evidence  a  deed  executed  prior  to 
the  Ist  May,  1797,  duly  recorded  according  to 
the  provisions  of  the  act  of  the  12th  ^prU,  1813, 
(Sess.  36.  ch.  97.)  or  the  exemplification  of  the 
record  of  a  deed  so  recorded.  Jackson,  ex  dem. 
Yates,  V.  How,  19  J.  R.  80. 

•18.  The  only  operation  of  that 
[  *133  ]  section  of  the  act,  taken  in  connec- 
tion with  the  act  of  the  4th  Februa- 
ry, 1814,  (Sess.  37.  ch.  6.)  is  to  prevent  the  read- 
ing in  evidence  a  deed. not  recorded,  though  it 
may  have  been  duly  proved  or  acknowledged, 
according  to  existing  laws,  but  which  the  par- 
ty had  neglected  to  nave  recorded  in  due  sea- 
son.   Ibid. 

19.  The  act  of  the  6th  ^prU,  1790,  relative 
to  the  military  bounty  lands,  did  not  authorize 
a  grant  to  a  soldier  who  was  not  aliv6  in 
March,  1783 ;  so  that  nothing  passes  by  such  a 
granL  Jackson,  ex  dem.  M'CUmghru,  v.  Skeds^ 
19  J.  R.  198. 

20.  By  the  act  of  the  3d  AmU,  1807,  (Sess. 
30.  ch.  1 14.)  which  vests  the  lands  patented  to 
J.  M.,  a  deceased  soldier,  in  his  heirs,  though 
aliens,  in  like  manner  as  it  would  have  descend- 
ed to  them  had  they  been  citizens  of  this  state, 
at  the  time  of  his  death,  (1781,)  according  to 
the  law  of  descents  of  tliis  state,  it  is  intended 
that  the  heirs, of  J.  M.  should  take  according  to 
the  law  of  descents  at  the  time  of  passing  the 
act ;  and  the  title  of  the  heirs,  as  it  respects  any 
It/nitation,  is  to  be  deemed  to  have  accrued 
from  the  time  of  passing  the  act.    Jbid, 

21.  The  act  of  the  14th  April,  1820,  (Sess. 
36.  ch.  245.)  does  not  apply  to  the  case  where 
the  subscribing  witnesses  tc^tbe  deed  are  pro- 
duced at  the  trial  to  prove  its  execution,  or 
where  such  evidence  is  ofiiered  as  is  competent 
to  prove  its  execution  at  common  law.  Jack- 
son,  ex  dem.  Hungerford,  v.  EaUm,  20  J.  R. 
478. 

22.  A  deed,,  therefore,  which  has  not  been 
proved  or  acknowledged,  or  recorded,  accord- 
ing to  that  section  of  uie  act  of  April  12, 1813, 
(Seas.  36.  ch.  97.)  on  being  proved  at  the  trial, 
i)y  evidence  competent  at  common  law,  may 
be  read  in  evidence.    Ibid. 
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1.  Under  the  militia  act,  (Sess.d4.  c.  166.  s. 
do.)  held,  that  a  summons  to  appear  before  a 
regimental  Court  Martial,  to  show  cause  why 
a  fine  should  not  be  levied,  was  in  the  nature 
of  process,  and  must  be  served  personally. 
Ckmron  v.  Austin,  7  J.  R.  96. 

X.  And  that  an  action  lay  against  the  presi- 
dent of  a  regimental  Court  Martial,  for  issuing 
a  warrant  by  which  a  fine  was  collected,  when 
the  party  had  not  been  personally  served  witli 
a  summons  to  appear  and  show  cause,  but 
only  a  copy  thereof  left  at  his  house.  Ibid. 
{But  fee  Stat.  sess.  32.  c.  165.  s.  76.  contra,) 

3.  The  master  of  a  sloop  sailing  on  the  Hud- 
son river,  between  Pougkkeepsu  and  JVew- 
Yorkf  enrolled  as  a  coasting  vessel  and  sailing 
under  a  license,  is  not  a  mariner  employed  in 
the  sea  service,  and  exempt  from  militia  duty, 
within  the  purview  of  the  2nd  section  of  the 
act  of  Congress,  (2d  Cong.  1  sess.  c.  33.)  passed 
McM  the  8tb,  1792,  but  is  liable  to  miliua  duty 
under  the  laws  of  this  state.  Brush  v.  Bogar 
dus,  8  J.  R.  157. 

M.  Whether   the  decision  of  a    [  *134  ] 
Court  Martial,  under  the  militia 
law,  on  a  question  of  which  they  have  cogni- 
zance, can  be  reviewed  or  traversed  in  a  col- 
lateral action  ?    Qware.    Ibid. 

5.  A.,  being  a  private  in  an  artillery  com- 
ny,  in  the  city  of  JSTew-  York,  received  fit)m 
.,  the  captain,  a  certificate  of  discharge,  in 

the  usual  form,  signed  by  the  captain,  but  not 
countersigned  by  the  commandant  of  the  regi- 
ment, and  C,  who  was  then  lieutenant  of  the 
same  company,  knew  that  A.  bad  this  certifi- 
cate ;  B.  having  resigned,  C.  succeeded  him  in 
the  command  of  tlie  coninany,  and  A.'s  name 
not  having  been  struck  off  of  the  company  roil, 
C.  returned  him  to  the  regimental  Court  Martial 
as  a  delinqtient  at  several  parades ;  A.  did  not 
attend  the  Court  Martial,  relying  on  his  certifi- 
cate for  an  exemption,  and  was  fined  by  the 
Court  for  his  delinquency.  A.  brought  an  ac- 
tion on  the  case  against  C.  for  falsely  and  ma- 
liciously returning  him  as  a  delinquent,  by  rea- 
son whereof  he  was  compelled  to  jiay  a  fine, 
&c.;  held,  that  the  action  was  not  maintain- 
able, it  being  the  duty  of  C.  to  return  A.  as  a 
delinquent,  and  leave  it  to  the  Court  to  decide 
on  the  validity  of  his  discharge ;  and  A.,  having, 
had  an  opportunity  to  make  his  defence  before 
the  Court  Martial,  the  decision  of  that  Court 
was  conclusive,  that  C.  had  not  made  a  false 
and  malicious  return  of  the  delinquency  of  A. 
Farris  v.  Armstrong,  10  J.  R.  100. 

6.  An  infant  under  18  years  of  age,  is  not 
liable  to  be  enrolled  in  the  militia ;  but  if,  witli 
the  consent  of  his  father,  he  agrees  to  go,  as  a 
substitute  for  another,  into  actual  service,  for  a 
certain  sum  of  money,  which  is  paid,  such 
contract  is  binding  on  the  infant.  And,  if  he 
deserts  the  service  of  the  United  States,  he  may 
be  lawfully  arrested  as  a  deserter;  and  tlio 
officer  commanding  the  arrest,  or  the  person 
apprehending  him,  is  not  liable  to  an  action. 
frilbur  v.  Chrace,  in  error,  12  J.  R.  68.  C<mtra 
S.  C.  10  J.  R.  453. 
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7.  No  action  will  lie  against  a  militia  officer 
for  returning  a  Quaker  to  a  Court  Martial  as  a 
delinquent,  in  not  appearing  at  parade,  pur- 
suant to  a  notice  for  that  purpose,  if  the  |)iain- 
tiff  had  not  claimed  bis  exemption,  and  offered 
proper  proof  of  it,  unless  malice,  express  or 
implied,  be  shown.  VanderbiU  v.  Downing, 
11  J.  R.  8a 

8.  In  a  plea  of  justification  in  an  action  of 
trespass,  assault  and  battery,  and  false  impris- 
onment, brought  by  a  militia  man  of  this  state, 
employed  as  a  soldier  in  the  service  of  the 
UnUed  States,  against  the  president  of  a  Court 
Martial,  it  is  not  necessary  to  allege,  that  a 
case  had  occurred  which  gave  authority  to  the 
president  of  the  UniUd  States  to  caJl  forth  the 
militia  of  the  states  under  the  act  of  Congress 
of  the  28th  of  February^  1795.  (Cong,  a  sess. 
1.  c.  91.)  Fanderheyden  y.  Young,  11  J.  R. 
150. 

9.  The  president  of  the  United  States  alone 
is  made  tiie  judge  of  the  happening  of  such 
event,  and  he  acts  upon  his  responsibility, 
under  the  constitution.    Ibid. 

10.  So  he  is  the  sole  judge  of  the  number, 
time,  and  disposition  of  the  militia  called  into 
service.    Ibid, 

11.  It  is  not  necessary  in  the  plea  to  allege, 
what  president,  by  name,  issued  his  orders  to 
the  govenior  of  this  state  to  order  into  the 

service  of  the  United  Stales  a  portion 
[  *135  ]    of  the  militia  of  this  state,  or  *tbe 

number  of  militia  ordered  ouL 
Ibid.  Or,  that  the  officei-s  com{)Osing  the 
Court  Martial  were  in  the  service  of  the 
United  States.  Ibid.  Or,  that  the  general 
ordering  the  Court  Martial,  commanded  in  the 
army  of  the  United  States  when  he  issued  the 
order,  or  approved  the  sentence  of  the  Court. 
Ibid. 

12.  The  Court  Martial  may,  after  convic- 
tion, keep  the  person  of  the  delinquent,  until 
the  will  of  the  commanding  general,  affirming 
or  reversing  the  sentence,  be  known.    Ibid. 

13.  Militia  ordered  into  the  service  of  tlie 
United  States,  under  the  act  of  the  28th  of 
February,  1795,  are  subject  to  the  rules  and 
articles  of  war  of  the  United  States,  though 
made  subsequent  to  that  act,  which  is  pro- 
spective.    Ibid. 

14.  Whether  a  militia  man,  ordered  into 
the  service  of  the  United  States,  under  that 
act,  is  liable  to  be  arrested,  tried,  mul  punished 
for  desertion,  &c.,  afler  his  time  of  service  has 
expired  ?     Qiuere.    Ibid. 

15.  Where  a  [»arty  arrested  waives  all  objec- 
tion to  the  jurisdiction  of  the  Court  Martial, 
he  cannot  afterwards  allege  that  the  Court  had 
DO  jurisdiction.    Ibid, 

16.  The  party  aggrieved  by  the  sentence  of 
the  Court  Martial,  which  mis  no  power  to 
carry  the  sentence  into  execution,  must  apply 
for  redress  to  the  commanding  officer,  to 
whose  revision  all  the  proceedings  of  the 
Court  are  subject,  and  who  is  to  order  the 
execution  of  the  sentence.    Ibid. 

17.  Under  the  25th  section  of  the  act  to 
regulate  elections,  (Sess.  36.  c.  41.)  no  officer 
can  order  out  any  part  of  the  militia  during 
on  election,  or  ten  days  previous  thereto,  even 


for  the  purpose  of  enrolling  and  organizing 
them,  and  not  to  exercise.  Hyde  v.  Melm, 
11  J.  R.  521. 

18.  A  defendant,  sued  under  that  section, 
cAnnot  justify  that  be  acted  in  pursuance  of 
the  orders  of^liis  superior  officer.    Bnd. 

19.  The  defendant  cannot  object,  that  the 
corporal,  who  warned  the  men  to  appear,  had 
not  received  his  warrant,  and  therefore  was 
not  legally  authorized  to  execute  the  order. 
Ibid. 

20.  It  is  no  defence,  that  the  defendant  was 
ignorant  of  the  existence  of  the  act.    Ibid. 

21.  A  contractor  for  canrying  the  mail  of 
the  United  States,  is  not  exelnpt  from  military 
duty.  The  exemption  in  the  statute  extendi 
only  to  persons  actually  employed  in  the 
conveyance  of  the  mail.  Johnson  v.  Hunt,  13 
J.  R.  186. 

22L  In  an  action  against  the  president  of 
a  Court  Martial  to  recover  hack  a  fine,  the 
objection  cannot  be  made  that  the  person  who 
viramed  the  plaintiff  to  appear  on  the  parade, 
and  before  the  Court  Martial,  was  not  duly 
appointed  a  Serjeant,  even  if  the  objection 
could  have  been  taken  before  the  Court  Mar- 
tial.   Ibid. 

See  Courts  AIartul  of  the  U.nitep 
States. 
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1.  The  plaintiff  may  state  bis  debt,  or  dam- 
ages, in  pounds,  and  the  Court  will,  er  ofeio, 
take  notice  of  their  value,  and  in  rendering 
judgment  convert  them  into  dollars.  Mnston 
V.  Hedden,  2  J.  C.  274. 

2.  There  is  no  distinction  in  law  or  in  com- 
mon |)arlance  between  the  words  "ifunwy*" 
and  numey,  Mann  v.  Mann,  in  error,  14  J.  K. 
12. 

Monet  paid.    See  Assumpsit,  FV.  99—110. 

had  dnd  received.    See  Assumpsit, 

IV.  135—181. 
Paying  money  into  CourL    See  Practicb. 


MORTGAGE. 

I.  Hlud  tnll  be  deemed  a  mortgage, 
II.  Mtture  of  a  mortgage. 

III.  Estate  and  interest  of  tJa  mortgagor  and 

mortgagees 

IV.  Repstry  of  mortgages,  and  priority  qf 

incumltrances, 
V.  Satisfaction  of  a  mortgage, 
Vf.  Foreclosure.^ 
VII.  Power  to  sell  in  a  mortgage,  and  tw 

under  it. 

I.  What  will  he  deemed  a  mortgage, 

1.  An  absolute  assigiunent  of  a  lease,  ac* 
companied  with  a  bond,  executed  at  the  same 
time,  reciting  the  assignment,  and  seating  it  to 
have  been  made  to  secure  the  payment  of  a 
sum  of  money  to  the  assigtiGe,  and  an  a^ree- 
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ment  to  re-assign  on  payment  of  the  money, 
18  a  mortgage.  Jackson^  ex  dem.  CcarTf  v. 
Green,  4  J.  K.  186. 

2.  B.,  to  secin-e  the  payment  of  the  rent  of 
a  house,  demised  to  him  by  A.,  executes  a  bill 
of  sale  of  his  furniture,  goods,  &.C.,  in  the 
house,  on  condition  to  be  void,  on  the  pay- 
ment of  rent,  provided  it  did  not  impair  A.'s 
right  to  distnun;  this  is  a  mortgage,  and  not  a 
pledge.    Barrow  v.  Pcaioriy^  J.  R.  258. 

dL  A.  gave  a  bill  of  sale  of  three  horses  to  B.^ 
for  the  consideration  of  210  dollars,  and  B.  at 
the  same  time  gave  to  A.  a  writing  or  defea- 
sance, engaging  on  the  navment  of  the  210 
dollars  to  him  by  A.,  in  14  days,  to  deliver  the 
horses  to  A.;  tins  is  a  mortgage.  Brotm  v. 
Bemeni,  8  J.  R.  9& 

4.  AAer  the  condition  is  forfeited,  the  mort- 
gagee of  a  chattel  has  an  absolute  interest  in 

the  thing  mortgaged,  so  that  the 
I  •IS?  ]    mortgagor  •cannot,   by  tendering 

the  debt,  entitle  himself  to  an  ac- 
tion of  trover  against  the  mortgagee.    PncU 

5.  If  a  turnpike  company  pledge  their  in- 
come and  tolls,  it  doeci  not  amount  to  a  mort- 
gage of  the  road,  &c.,  but  of  their  income 
merely;  apd  the  f)roperty  still  remains  in 
them.  Farmers*  7\jumpike  Company  v.  Coih 
entry,  10  J.  R.  389. 

6.  Where  land  is  conveyed  absolutely,  and 
die  grantee  by  a  separate  instrument  or  delea- 
floncc,  covenants  to  reconvev  to  the  grantor  on 
his  paying  a  certain  sum  of  money,  the  trans^ 
action  amounts  only  to  a  mortgage.  Peterson 
F.  Ctark,  15  J.  R.  205. 

See  tit,  CaA^cERT,  XLIV.    Mortgage. 

II.  ATatitre  of  a  mortgage. 

7.  An  assignment  of  a  mortgage  by  mere 
delivery,  without  writing,  is  valid  at  law. 
Runyan  v.  Meraereau,  11  J.  R.  534. 

8.  A  mortgage  is  not  a  conveyance  within 
the  statute  of  frauds.    IbiiU 

9.  Forgiving  the  debt,  with  delivenr  of 
the  security,  is  an  extinguishment  of  the 
mortgage.    Ibid. 

10.  A.  conveys  land  to  B.  with  covenants, 
and  B.  takes  a  mortgage  for  the  consideration. 
The  mortgage  being  unsatisfied,  C.  cannot 
release  A.  from  his  covenants  in  his  deed ;  as, 
by  the  mortgage,  the  seisin  was  revested  in  B. 
Kane  v.  Sanger,  14  J.  R.  89. 

11.  i?  stems,  that  Courts  of  law  will  take 
notice  of  the  rule  in  equity,  that  the  debt  is 
the  principal,  and  the  mortgage  the  incident. 
Jaeksony  ex  dem.  ,\Mon,  v.  fftllard,  4  J.  R. 
41.  And  that  the  mortgagee  has  only  a  chattel 
interest.  Runyan  v.  Mersereau,  11  J.  R.  534. 
Coles  V.  Coles,  15  J.  R.  319 

m.  Estate  and  interest  of  the  mortgagor  and 

mortgagee. 

12.  The  mortgagor,  notwithstanding  the 
mortgage,  is  deemed  seised,  and  is  the  legal 
owner  of  the  land,  as  to  all  persons,  except  tr.e 
mortgagee  and  his  representatives.  Hitch- 
cock  V.  Harrington,  6  J.  R.  290.  S.  P.  Run- 
jfan  V.  Mersereau,  11  J.  R.  534. 


13.  A  mortgage  at  law  as  well  as  in  equity, 
is  regarded  as  a  mere  security  for  the  money ; 
the  mortgagee  has  only  a  chattel  interest,  and 
the  freehold  remains  m  tiie  mortgagor.  Per 
Spencer,  J.     Coles  v.  Coles,  15  J.  R.  319. 

14.  So,  an  outstanding  mortgage  is  not  a 
breach  of  the  covenant  of  seisin.  Sedguncky. 
HoUenback,  7  J.  R.  376. 

15.  The  wife  of  the  mortgagor  is  entitled  to 
dower  out  of  tlie  lands  mortgaged,  (or  the  • 
equity  of  redemption,)  as  against  all  but  the 
mortgagee,  or  those  claiming  under  him, 
Collins  V.  Torry,  7  J.  R.  278.  S.  P.  Coles  v 
Cotes,  15  J.  R.  319. 

16.  Lands  mortgaged  cannot  be  sold  on  an 
execution  against  the    mortgagee,  before  a 
foreclosure  of  the  equity  of  re- 
demption, though  *the  debt  is  due,    [  *138  ] 
And  the  estate  of  the  mortgagee  has 

become  absolute  at  law.  Jackson,  ex  dem. 
JVdrton,  v.  JFillard,  4  J.  R.  41.  S.  P.  Runyan 
V.  Mer Sertoli,  11  J.  R.  534. 

17.  The  mortgagee  may  maintain  an  action 
of  ejectment  against  the  mortgagor,  and  those 
that  claim  under  him.  Jackson,  ex  dem. 
TuJlhiU,  V.  Dvbois,  4  J.  R.  216.  Su  Jackson^ 
ex  dem.  Ireland,  v.  Htdl,  10  J.  R.  461. 

18.  A  mortgagor,  or  his  assignee  in  posses* 
sion,  may  maintain  trespass  against  the  mort- 
gagee, or  a  person  acting  under  him.  Runyan 
V.  Mersereau,  11  J.  R.  534. 

19.  And,  if  the  defendant  plead  liberum 
terenementum,  the  plaintiff  may  reply,  that  the 
freehold  is  in  himself.    Jbid. 

20.  A  mortgagee  cannot  maintain  an  action 
of  waste  against  the  mortgagor;  at  least,  not 
until  afler  a  forfeiture  of  the  mortgage.  Pe- 
terson V.  Clark,  15  J.  R.  205. 

21.  A  mortgagee  has  no  property  in  treea 
cut  down  by  the  mortgagor,  so  as  to  maintain 
trover  for  them.    Ibid, 

22.  A  tenant  of  a  mortgagor  in  possession, 
after  the  mortgage  has  become  forfeited,  dur- 
ing the  continuance  of  the  lease  from  the 
mortgagor,  may  attorn  to  and  take  a  lease 
from  the  mortgagee ;  and  in  an  action  brought 
by  the  mortgagor  for  rent  under  his  lease,  may 
set  up  such  attornment  as  a  legal  defence. 
Jones  V.  Clark,  20  J.  R.  51. 

23.  Where  land  is  conveyed  to  the  husband 
during  coverture,  who,  at  the  same  time,  exe- 
cutes a  mortgage  to  the  grantor  to  secure  the 
payment  of  the  consideration  money,  the  seisin 
of  the  land  is  but  for  an  instant  in  the  grantee, 
and  is  immediately  revested  in  the  grantor, 
and,  consequently,  the  widow  of  the  grantee 
cannot  claim  dower  in  the  premises.  Stow  v. 
Tiffl,  15  J.  R.  458.  ^ 

24.  Where  a  conveyance  of  land,  and  a 
mortgage  to  secure  the  purchase  money,  are 
executed  at  the  same  time,  they  are  to  be 
taken  in  connection  as  forming  parts  of  the 
same  agreement ;  and  the  effect  of  the  trans- 
action is,  that  if  the  price  of  the  land  shall  not 
be  paid  at  the  stipulated  time,  the  grantor 
shall  be  re-seised  of  the  land  free  of  the  mort- 
gage; and  whether  such  an  agreement  be 
contained  in  one  and  the  same  instrument,  aa 
well  it  may  he,  or  in  distinct  instruments,  can 
make  ao  dlfierence  as  to  the  effect    Jbid, 
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^^nd  Me  rV.    Jac&fon,  ex  deiiL  Buhe^  v.  Aus- 
tin, 15  J.  R.  477. 

25.  Where  a  mortgage  ia  given  of  an  un- 
divided part  or  shiire  in  a  large  tract  of 
land,  ana,  on  partition,  the  right  or  share  of 
the  mortgagor  is  allotted  in  severalty,  the 
mortgage  will  be  considered  as  attached  to 
the  [Mirt  so  assigned  as  the  share  of  the  mort- 
f^gor,  and  will  cover  his  whole  interest  there- 
in. Jackson,  ex  dem.  Tkt  PtopU*  v.  Pierce, 
10  J.  R.  414. 

IV.  Registry  of  fnortgages,  and  priority  of  it^ 

cumbrances. 

26.  A  mortgage  not  registered,  has  a  pref- 
erence over  a  subsequent  judgment  docketed ; 
but,  if  the  land  should  be  sold  by  the  sheriff, 
under  the  judgment,  prior  to  the  registry  of 
the  mortgage,  a  bona  fidt  purchaser  at  the 
sheriff's  sale  would  be  protected  against  the 
mortgage.  Jtickson,  ex  dem.  Tuthut,  v.  Dur 
AoM,4  J.  R.216. 

*27.  Where  the  mortgage  is  re- 
[  *139  ]  gistered,  the  interest  of  the  mort- 
gagee cannot  be  affected  by  a  sale 
under  an  execution ;  and  if  he  does  not  pre- 
vent the  sale,  or  even  becomes  himself  a  bid- 
der, it  will  not  countervail  the  presumption  of 
notice,    Ilnd. 

28.  The  preference  of  a  mortgage,  given  by 
rhe  purchaser  of  lands  sold  and  conveyed  at 
he  same  time,  to  secure  the  payment  of  the 
,iui*chase  money,  over  any  previous  judgment 
which  may  have  been  obtained  against  the  pur- 
chaser or  mortgagor,  is  not  restricted  to  a  mort- 
gage to  the  vendor  of  the  land,  there  being  no 
such  restriction  in  the  words  of  the  statute,(Se8B. 
36.C.32.S.  15.)  by  which  that  preference  is  creat- 
ed ;  therefore,  if  the  purchase  money  be  ad  vane-  ^ 
ed  by  a  third  person,  to  whom  the  purchaser, 
at  the  time  the  conveyance  is  made  to  him, 
executes  a  mortgage  of  the  land  to  secure  the 
payment  of  the  money  so  advanced,  such  mort- 
gage is  entitled  to  the  same  preference  over  a 
prior  judgment,  as  the  vendor's  mortgage  would 
nave  been,  if  he  had  executed  the  mortgage. 
Jackson,  ex  dem.  Beebe,  v.  Austin,  15  J.  R.  477. 

V.  Satisfaction  of  a  mortgage. 

*  29.  The  mortgagor  granted  and  released  the 
premises,  in  fee,  to  the  mort^gee;  but  the 
mortgagee  retained  the  mortgage  in  his  hands, 
and  made  an  endorsement  thereon,  by  whi^h 
he  covenanted  not  to  bring  any  action  agaitist 
the  mortgagor,  or  his  representatives,  for  the 
money  due  on  the  mortgage^  and  declaring  that 
the  mortgage  was  kept  on  foot  merely  to  pro- 
'.ect  the  title  of  the  mortgagee,  and  his  heirs, 
m  the  premises ;  held,  that  the  covenant  endors- 
ed was  no  satisfaction  of  the  mortgage,  in  law 
or  equity ;  and  the  mortgage  being  unredeemed, 
the  mortgagee  might  set  it  up  as  a  defence,  in 
ejectment  against  the  mortgagor,  or  those  claim- 
ing under  him.  Denn  v.  Wynkoov,  8  J.  R.  168. 
30.  Where  two  persons  purchase  separate 
parcels  of  a  lot  of  land,  previously  mortgaged, 
and  one  of  them,  aflerwards,  pays  more  tnan 
bis  share  of  the  mdHgage  money,  in  proportion 
to  the  part  of  the  lot  owned  by  him,  he  may 
call  on  the  other  for  contribution  of  his  aliquot 
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share,  or  such  part  of  it  as  has  been  so  pud; 
but  not  for  any  part  advanced  by  him  ksstlwn 
his  proportion,  though  the  otlier  haa  paid  do- 
thing.    Sawyer  v.  Lyon,  10  J.  R.  32. 

31.  Where  no  possession  had  been  taken 
under  a  mortgage,  nor  any  interest  paid,  nor 
8te|)s  taken  to  enforce  it,  for  19  years,  it  was 
held  not  to  be  a  subsisting  outstanding  title,  and 
that  a  juiT  might  presume  it  satisfied.  Jadaon, 
ex  dem.  Marltn,  v.  Pratt,  10  J.  R.  381. 

32.  Where  a  mortgage  debt  had  Iain  dormant 
from  April,  1774,  to  March,  1802 ;  hdd,  that, 
afler  deducting  the  period  of  the  American  war, 
the  lapse  of  time  was  sufficient  to  afford  the 
presumption  of  payment.  Jackson,  ex  dem 
The  People,  v.  Pierce,  10  J.  R.  414. 

33.  But  the  period  of  20  years  iQ  only  a  cir- 
cumstance on  which  to  found  a  presumption, 
and  is  not,  of  itself,  a  bar.    Ibid, 

34.  And  where  the  attomey-genend  and  sur- 
veyor-general, to  whom  the  petition  of  the  oc- 
cupants of  land,  mortgaged  by  a  per- 
son attainted,  *had  b^n  referred  by    [  *140  ] 
the  senate,  in  March,  1802,  reported 

the  mortgage  as  ontstanding,  and  a  balance  doe 
thereon;  this  was  held  sufficient  to  repel  the 
presumption  of  payment,  especially  when  con- 
nected with  other  circumstances.    Ibid, 

35.  A  creditor  who  takes  a  mortgage  to  se- 
cure a  debt,  by  bond  or  otherwise,  has  three 
remedies,  either  of  which  he  is  at  liberty  to  pur- 
sue, and  all  of  which  he  may  pursue,  until  bis 
debt  is  satisfied :  he  may  bring  an  action  of  debt 
upon  the  bond,  or  he  may  put  himself  in  pos- 
session of  the  rents  and  profita  of  the  land 
mortgaged,  by  means  of  an  ejectment,  or  he 
may  foreclose  the  equity  of  redemption,  aiid 
sell  the  land  to  satisfy  the  debt  Jodboft,ex 
dem.  Ireland,  v.  Hull,  10  J.  R.  481. 

36.  If  a  creditor,  having  obtained  judgment 
on  his  bond,  issue  an  execution  by  which  the 
mortgaged  premises  are  taken  iii  execuuon,a«d 
sold  to  a  person  who  has  notice  of  the  oiort- 
gage,  and  of  its  being  un|)aid,  it  will  be  deem- 
ed a  ade  merely  of  the  equity  of  redemption 
or  interest  of  the  mortgagor,  so  that  the  mort- 
gagee may  bring  an  action  of  ejectment  against 
thepurchaser  to  recover  the  possession.    /^Vi. 

37.  And  the  mortgage  interest  is  no  further 
touched  by  the  sale,  than  that  the  purchase 
money  of  the  equity  of  redemption  may  go  to 
diminish  the  amount  of  the  debt.   Ibid  Sh  I* 

38.  L.,  by  his  agent  B.,  agreed  to  purchase  a 
farm  of  F.  for  2000  dollars^  and  gave  die  money 
to  B.,  that  they  might  complete  the  purchase. 
B.  paid  F.  1000  dollars,  and  gave  him  the  bond 
to  pay  off  a  prior  mortgage  for  1000  dollais  to 
P.,  retaining  in  his  own  hands  the  lOOOdoiiaT^ 
unknown  to  L.;  ^^,that  though  P.  knew  that 
B.  retained  the  1000  dollars,  instead  of  paying 
off  the  mortgage,  and  agreed  with  B.  that  he 
might  pay  it  off  in  land,  but  the  agriBement  was 
never  performed  by  B.,  yet  P.*s  title  under  ibe 
mortgage  was  not  sheeted  by  this  arrangemeDt, 
there  beins  no  fraud  on  his  piart;  but  that  L. 
must  bear  u»e  loss  arising  from  the  raise onduct 
of  hi?  own  8gf*nt.  Jackson,  ex  dem.  Potfrr,  v. 
Leonard,  13  J.  R.  180. 

39.  Where  a  mortgage  is  paid  off  and  mm- 
fied,  no  release  ia  necessary  to  re-convey  ih* 
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title    to  the   mortgagor.     Jaekson,  ex  dem. 
Bandail,  v.  DcBoia^  18  J.  R.  7. 

40.  Therefore,  a  recital  of  a  mortgage,  m 
another  deed,  is  no  evi(|ence  of  its  existence 
aa  an  outstanding  mortgage.    Ibid, 

41.  If  a  legal  tender  is  mode  of  the  money 
due  on  a  bond  and  mortgage  to  the  mortgagee, 
or  bi2»  assignee  or  attorney,  which  is  refused, 
the  land  is  discharged  from  the  mortgage, 
though  the  tkbt  remains.  Jackson^  ex  dem. 
Bowersy  V.  Crafts,  18  J.  R.  110. 

42.  The  assignee  of  a  bond  and  mortgage 
having  put  them  in  the  hands  of  hia  attorney, 
Ibr  foreclosure,  afterwards  told  the  attorney  not 
to  receive  the  money  due,  if  it  was  tendered, 
nor  do  any  thing  further  about  it,  as  he  would 
attend  to  the  business  himself:  proceedings  for 
a  sale  of  the  premises  under  a  power  contain- 
ed in  the  mortgage  having  been  commenced,  a 

Surchaser  under  the  mortgagor,  on  the  day  be- 
»re  the  sale  at  auction  was  to  take  place, tender- 
ed the  principal  and  interest  due  on  the  mort- 
gage, and  the  costs  of  the  proceedings,  to  the  at- 
torney who  held  the  bond  and  mortgage,  and  he 
refused  to  receive  the  money,  assigning  as  a  rea- 
.  son,  the  instructions  lie  had  receiv- 
[  *141  ]  ed  from  *his  client ;  hdd,  that  there 
was  a  good  and  suiiicient  tender  of 
the  debt,  &c.  to  the  principal.    Ibid, 

VT.  Foreclosure. 

4^  Where  a  mortgage  to  the  loan  oJIUtrs  has 
become  forfeited  bv  non-payment,  an  indefeas- 
ible estate  in  the  land  vests  in  them.  Sherrill 
T.  Crosly,  14  J.  R.  358. 

44.  Where  money  is  loaned  on  mortgage,  bv 
tke  loan  officers,  pursuant  to  the  act  of  th<^14tii 
of  March,  1792,  (Sess.  15.  c.  25.)  after  a  default 
of  |iayment  of  interest  by  the  mortgagee,  for 
22  days  after  the  same  is  payable,  all  equity  of 
redemptioh  is  forever  foreclosed,  ips9  facto,  by 
0uch  default;  and  the  loan  officers  become 
vested  with  an  absolute  and  indefeasible  estate 
in  the  land,  so  that  this  Court  cannot  regard  any 
estate  as  existing  in  the  mortgagor.  Jackson, 
ex  dem.  Limeridt,  v.  VooMs,  9  J.  R.  129. 

See  Loan  Office  and    Loan    Officers. 

CBA.NCERY,  XLII.  XLIV. 

VI L  Power  to  $e&  in  a  mortgage,  and  salt  un- 

derit. 

45.  Thenoticeof  saleof  the  mortgaged  prem- 
ises may  be  postponed  to  a  further  day,  pro- 
vided notice  of  such  postponement  be  also  in- 
serted in  the  sazette,  and  put  up  on  the  court- 
house door.  Jadtson,  ex  dem.  Rogers,  v.  Clark, 
7  J.  R.  217. 

4G.  And  d  seems,  that  it  is  not  necessary  to 
give  a  further  notice  of  six  months  of  such  post- 
ponement.   Ibid, 

47.  But,  where  a  notice  of  sale  was  given  in 
February,  to  take  phice  on  the  12th  of  Jlveust 
lb Uo wing,  which  was  dulv  published,  and  in 
June^  a  notice  was  inserted  in  the  gazette,  that 
the  sale  was  postponed  to  September,  which  no- 
tice of  the  postponement  was  not  put  up  at  the 
court-house  door,  and  the  sale  took  place  on 
the  12th  of  miugust,  pursuant  to  the  original 


notice,  the  sale  was  held  bregular  and  void. 
Ibid. 

48.  A  sale  under  a  power  is  equivalent  to  a 
foreclosure  and  sale  !mder  a  decree  of  a  Court 
of  Equity,  and  cannot  be  defeated  to  the  pre- 
judice of  a  bond  fide  purchaser.  Jackson,  ex 
dem.  BartUU,  v.  Henry,  10  J.  R.  185. 

49.  Not  even  if  the  mortgage  were  given  for 
a  usurious  debL    Ibid. 

50.  A  foreclosure  of  a  mortgage,  by  virtue 
of  a  (x>wer  of  sale,  under  the  statute,  is  not 
founde(\  upon  any  judgment  or  decree  of  a 
Court ;  but  is  the  act  merely  of  the  mortgagee. 
Jackson,  ex  dem.  Sternberg,  v.  DominUk,  14  J. 
IL435. 

51.  The  statute  makes  such  sales  a  conclu- 
sive bar  only  in  favor  of  a  bona  fide  purchaser 
without  notice ;  and  the  mortgagee,  if  he  is 
party  to  a  usurious  contract,  is  in  no  better  situ* 
ation  than  if  no  foreclosure  had  taken  place. 
lUL 

52.  As,  where  a  mortgage  was  given  as  secu- 
rity on  a  usurious  contract,  with  a  power  of 
sale ;  and  the  mortgagee,  by  virtue  of  the  power, 
sold  the  land,  under  the  statute,  and 

became  the  purchaser,  ^through  an  [  *14i2  ] 
agent  for  that  purpose  ;  in  an^ction 
of  ejectment  brought  by  the  purchaser  of  the 
equity  of  redemption  against  the  mortgagee, 
the  defendant  set  up  the  title  he  had  acquired 
under  the  sale  pursuant  to  the  power ;  hjdd,  that 
he  was  not  protected  by  such  sale,  but  that  the 
plaintiff  might  prove  usury  in  the  mortgage, 
and  recover,  notwithstanding  the  mortgage  and 
sale  under  it.    Ilnd. 

53.  The  public  notice  required  by  the  statute 
(Sees.  36.  c.  32.  s.  6.)  to  be  given  in  case  of  sale 
of  land  under  a  power  contained  in  a  mortgage, 
is  sufficient,  if  published  for  six  successive /uiior 
months  previous  to  the  time  of  sale.  Loring 
y.  HaUing,  15  J.  R.l\9. 

Mortgage  of  chattels.  See  further  Frauds,  II* 
Seefurdur  tit.  Chancery,  XLIV.  Mortgage^ 


NAME. 

The  addition  of  junior  to  a  name,  is  mere 
description  of  the  person ;  and  the  omisison  ot 
it  does  not  aftcct  or  invalidate  any  act  or  pro- 
ceeding done  by  the  same  persoU.  The  PeopU 
v.  CoUvu,  7  J.  R.  549. 

And  see  Plbadiitos,  I. 


NEW  TRIAL. 

L  ffhea  a  new  trial  mil  be  granted  on  the 
merits,  either  for  a  misdirection  or  error 
of  the  judge,  or  where  the  verdict  was  con* 
trary  to  law  or  evidence^  or  not  founded 
on  sufficient  evidence.  ^ 

II.  fFhen  a  new  trial  will  be  granted  on  Re 
ground  of  newly  discovered  evidence, 
III.  Exresatvene^s  of  damages,  and  other  caiMCt 
for  granting  a  new  trioL 
405 
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IV.  Motion  for  a  new  trialj  and  when  costs  icUl 
be  required  on  granting  or  refusing  it, 
V.  JVcic  trial  in  criminal  cases. 


I.  When  a  new  trial  will  he  granted  on  the  m^rits^ 
either  for  a  misdirection  or  error  of  the  jttdge, 
or  where  the  verdict  was  contrary  to  law  or 
evidencCj  or  not  founded  on  sufficient  evidence, 

1.  The  Court  wHl  Uike  into  considoration 
how  tlie  misdirection  of  the  Court  was  tnate- 
ria),  and  grant  a  new  trial,  or  not,  accordingly. 
Fleming  v.  Gilbert^  3  J.  R.  528.  Dole  v.  Lyon^ 
10  J.  R.  447. 

2.  Where  the  judge  charged  the  jury,  that  in 
his  opinion,  the  weight  of  evidence  was  in  fa- 
vor of  the  (Jefendant,  and  the  jury 

[  *143  ]  found  •a  verdict  accordingly,  a  new 
trial,  on  account  of  the  misdirection, 
was  refused,  the  Court  being  satisfied  that  tlie 
phiintilf  ought  not  to  recover.  Goodrich  v. 
Walker,  1  J.  C.  250. 

3.  The  Court  would  not  grant  a  new  trial, 
because  a  witness  who  was  regularly  suhfjo?- 
naed  by  the  defendant,  was  out  of  the  way 
when  the  trial  of  the  cause  commenced,  and 
did  not  appear  in  Court  until  after  the  testimo- 
ny on  both  sides  had  closed,  and  the  counsel 
for  the  defendant  had  proceeded  to  sum  up  the 
evidence,  and  the  witness,  on  being  oftered  to 
be  examined,  was  refusf^l  by  the  judge,  and  a 
verdict  found  for  the  plaintiff ;  the  admission 
of  the  witness  being  altogether  discretionary 
with  the  judge,  who,  under  the  circumstances 
of  the  case,  acted  reasonably  in  revising  to  ad- 
mit him.    Alexander  v.  Byron,  2  J.  C.  318. 

4.  If  the  counsel  on  one  side,  afler  he  has 
summed  up  to  the  jury,  and  whilst  the  opfio- 
site  counsel  is  addressing  them,  should  disco%'- 
er  new  and  material  evidence,  and  offer  to 
produce  it,  it  is  in  the  discretion  of  the  judge 
to  admit  it ;  and  if  he  exercises  his  discretion 
erroneously,  in  refusing  it,  a  new  trial  will  be 
granted,  wuh  costs,  to  abide  the  event*  Mer- 
cer V.  Sayre,  7  J.  R.  306. 

5.  It  will  not  be  granted  for  misdirection, 
where  there  is  good  reason  to  think  that  the 
party  could  not  have  been  injured  by  the 
judge's  mistake.  Depeyster  y,  Columbian  In- 
surance Company,  2  C.  R.  85. 

6.  Where  the  cause  of  action  is  trifling,  and 
the  plaintiff  recovers  only  nominal  damages, 
the  Court  will  not,  on  application  of  the  de- 
fendant, set  aside  a  verdict  for  the  misdirection 
of  the  judge,  if  the  plaintiff  will  elect  to  discon- 
tinue without  costs.  Fleming  v.  Gilberty  3  J. 
R.528. 

7.  On  a  mere  affidavit  of  merits,  the  Court 
will  not  set  aside  a  regular  verdict  GiUiland 
v.  Morrell,  1  C.  R.  154. 

8.  If  the  plaintiff  goes  to  trial  on  a  bad  plea, 
he  cannot,  afterwards,  set  aside  the  verdict, 
because  the  judge  admitted  evidence  which 
was  not  authorized  by  the  issue.  Mtyer  v. 
M'Ledn,  1  J.  R.  509. 

^.  Where  the  jury,  on  a  second  trial,  find  a 
verdict  contrary  to  a  point  of  law  decided  by 
the  Court  on  granting  thenew  trial,  a  rule  for 
A  third  trial  will  be  allowed.  Silva  v.  Low^  1 
J.  C.  336. 
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10.  Although  the  verdict  was  in  favor  of  a 
bona  fide  endorsee  of  a  note  ;  and  usury  was 
the  defence.     WiUde  v.  Roosevelt,  3  J.  C.  206. 

11.  The  Court  will  not  set  aside  a  verdict 
for  the  plaintiff,  though  against  law,  where, 
from  the  amount  of  the  recovery,  he  is  liable 
to  pay  costs  to  the  defendant ;  as  in  tresfiass, 
where  five  dollars  were  recovered,  no  certificate 
was  given,  nor  had  the  title  to  land  come  in 
question.     Hunt  v.  Burrel,  5  J.  R.  137. 

12.  A  new  trial  will  be  granted,  where  the 
"  former   verdict    was    contrary   to   evidence. 

HaH  v.  Hosack,  1  C.  R.  25. 

13.  It  will  be  granted  where  the  weight  of 
evidence  is  in  favor  of  the  applicant,  and  it 
appears  that  justice  has  not  been  done.  Jack' 
son^  ex  dem.  Le  Roy,  v.  Stembergk,  1 C.  R.  Ih'SL 

14.  It  will  be  granted  in  an  action  on  a  poli- 
cy of  insurance,  where  the  iury  has  found  for 
the  plaintiff,  t)ut  it  apjiears,  from  tbe  evidence, 
that  the  vessel  was  not  seaworthy.  Mumford 
v.  Smith,  1  C.  R.  520. 

•15.  In  actions  on  two  policies  [  •144  ] 
of  insurance  On  the  same  ves^l, 
where  there  had  been  two  trials  in  each  cause, 
and  two  verdicts  for  the  plaintiff  on  the  pub- 
jcct  of  seaworthiness,  the  Court  refused  to 
grant  a  third  trial.  Thlcot  v.  Commercial  In- 
surance Company,  2  J.  R,^467, 

1 6.  W 1  lere  there  -was  con tradictory  or  douU- 
ftil  evidence,  whether  the  sale  of  a  chattel  was 
absolute  or  not,  the  Court  refused  to  set  asi<le 
the  verdict.  De Fonclear  v.  Shottenkirk,3), R. 
170. 

17.  In  p<^nal  actions,^in  actions  for  a  libel  or 
defamation,  and  other  actions  vindictive  in 
their  nature,  a  new  trial  will  not  be  granted 
because  a  venlict  for  the  defendant  was  against 
the  weight  of  evidence,  unless  some  nile  of 
law  has  been  violated,  or  there  has  been  tam- 
pering with  the  jury.  Jarvis  v<  Haihamty^^i* 
R.  180.     HuHin  v.  Hopkins,  9  J.  R.  dd 

18.  Though  a  verdict  was  against  the  weight 
of  evidence  ;  yet  the  action  sounding  in  lorl^ 
being  against  a  sheriff  for  an  escape,  and  the 
sum  in  controversy  small,  and  the  evidence,  as 
to  the  damages,  contradictory,  a  new  trial  was 
refused.    Fteter  v.  fVhipjpU,  8  J.  R,  369. 

19.  Where  there  is  evidence  on  both  siileSi 
and  the  jury  are  not  misdirected,  on  a  question 
of  fraud,  the  Court  will  not  set  aside  their  ver^ 
diet ;  fraud  being  a  qnestion  of  fact  for  the  de- 
cision of  the  jury.     Ward  v.  Cenitry  3  J.  R  27J. 

20.  Where  the  plaintiff  is  clearly  notentiJied 
to  recover,  the  Court  will  not  grant  him  a  new 
trial,  on  the  ground  of  defect  or  infonuality 
in  the  defendant^  evidence.  f%ft  v.  Wilson^  2 
J.R.4a 

21 .  So,  in  trespass  against  h  sheriff  fbr  taking 
the  goods  of  a  stranger,  where  it  appeared  that 
there  had  been  a  fraudulent  transfer  of  the 
property,  and  a  verdict  was  found  fbr  the  de- 
fendant, the  Court  would  not  set  it  aside*  be- 
cause the  judgment  had  not  been  produced  at 
the  trial.    Ibid, 

22.  A  new  trial  will  not  be  granted  in  eject- 
ment because  the  plaintiff  gave  evidence  of 
title  to  an  undivided  moiety  only,  but  a  general 
verdict  was  taken.  Jackson^  ex  dem.  Mo(frt, 
V.  Van  Bergen^  1  J,  C.  101, 
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23.  A  new  trial  will  not  be  grajited  because 
t])e  printed  statute  book  was  giveu  iu  eviilence 
of  a  private  act,  when  it  appears,  from  an  ex- 
eniplificatiou  of  the  act,  that  the  printed  book 
was  correct     Duncan  v.  Dubois,  3  J.  C.  125. 

24.  A  justice  of  the  peace  tried  an  action  for 
an  assault  and  battery,  and  gave  judgment  foi* 
the  plaintiff  for  15  dollars,  and  issued  an  exe^ 
cutlon  thereon,  under  which  a  constable  sold  a 
pair  of  horses,  wason  and  harness ;  in  an  action 
of  trtspoiB  brought  by  the  defendant  against 
tlie  justice  and  constable,  in  which  a  verdict 
was  given  for  the  plaintiff  for  270  dollars  dam-- 
ages,  the  Court  refused  to  grant  a  Tiew  trial, 
though  there  was  reason  to  believe  that  the 
justice  had  not  acted  maliciously,  but  under  a 
mistake  as  to  the  extent  of  his  jurisdiction,  and 
there  were  strong  circumstances  to  show  that 
tlie  party  himself  bad,  through  his  agent,  pur- 
chased the  goods  under  the  execution,  at  a 
price  about  equal  to  the  amount  of  the  judg- 
ment, and  therefore  could  not  have  sustained 
damages  to  a  greater  amount ;  but  still,  the  case 
admitted  of  doubt,  and  the  question  was  fairly 
submitted  to  tlie  jury.  Woodward  v.  Painty  15 
J.  R.493. 

{  ^145  ]  •II.  When  a  new  trial  wiU  he  grant- 
ed on  the  ground  of  newhf  dia- 
cowered  evuknee, 

25.  In  order  to  obtain  a  new  trial,  on  the 
ground  of  newly  discovered  evidence,  it  ought 
to  appear  that  the  testimony  has  been  discov- 
ered since  the  last  trial,  or  that  no  laches  is 
imputable  to  the  party,  ami  that  the  testimony 
is  material;  if  the  party  bad  known  of  the  ex- 
istence of  the  testimony,  and  could  not  pro- 
cure it  in  time,  he  ought  to  have  applied  to 
postpone  the  former  trial.  Vandarvoori  v. 
SntUh,  2  C.  R.  155.  HoUingsworth  v.  JSTapier, 
3  C.  R.  182.  Palmer  v.  MuUigan,  id^  307. 
&e  15  J.  R.  2a%  Id  J.  R.  489. 

26.  The  Court  wiH  decide  on  the  material- 
ity of  the  evidence,  and  grant  the  motion,  or 
not,  accordingly.  HaUtu  v.  Waison^  1  C*  R. 
fli.    Kendrickv.  DeU^ield,  2  C.R.  67. 

27.  The  party  applying  for  a  new  trial 
should  lay  before  tne  Court  the  facts  in  the 
knowledge  of  his  witnesses,  or  give  an  excuse 
for  the  onussioD.  HoUingsworih  v.  AToanerf  3 
C.  R.  182, 

2S,  On  motion  for  a  new  trial  in  ejectment, 
the  affidavits  stated,  that  C,  who  claimed  title 
to  the  land  in  the  possession  of  B.,  his  tenant, 
bad  the  care  and  management  of  the  defence 
of  the  suit,  and  was  present  at  the  trial;  that 
F.  WB3  a  witnen  at  the  trial,  but  that  C.  did 
not  know,  until  afler  the  trial,  that  F.  knew,  or 
could  tesliQr  the  fkc^,  stated  as  material; 
though  it  appeared  that  B.,  the  tenant,  who 
was  iiot  present  at  the  trial,  did  know,  before 
the  trial,  what  F.  could  testify.  A  new  trial 
ivas  granted,  on  payment  of  costs,  as  the  evi- 
dence was  material,  and  the  suit  being  to 
change  a  jposseflsion  of  several  years.  Jackaon, 
ex  dem.  Ctordner^  v.  haird,  8  J.  R.  489. 

29.  A  new  trial  will  be  granted  in  a  feigned 
issue  out  of  Chancery,  on  an  affidavit  of  new- 
ly discovered  evidence,  j^e  v.  Eoty  1  J.  C.402. 


30.  Evidence  to  impeach  testimony  given 
at  a  former  trial,  is  not  material  evidence,  and 
a  new  trial  will  not  be  granted  in  order  to  ad- 
mit it.  HaUey  v.  WaUon,  1  C.  R.  24.  S.  P. 
Shwnway  v.  Folder,  4  J.  R.  425.  £f.  P.  Es- 
pecially  if  the  witness  is  since  dead.  Duryee 
V.  Dennison,  5  J.  R.  248,  S,  P.  Bwtn  v.  Hoytj 
3  J.  R.  255.  S.  P.  Jackson,  ex  dem.  Rowiey, 
V.  Jttwwcy,  14  J.  R.  186. 

31.  But  in  causes  concerning  the  titl^  to 
military  lands,  where  the  identity  of  the  soldier 
or  original  patentee  is  in  question,  a  new  trial 
may  be  granted,  to  give  the  defendant  an  o\y- 
portunity  of  impeaching  the  character  of  the 
principal  witness  for  the  pliuntiff ;  especially 
when  the  defendant  has  been  a  long  time  in 
possession.     14  J.  R.  186. 

32.  It  will  not  be  granted  on  an  affidavit  by 
a  witness,  that  he  was  mistaken,  or  surprised 
on  his  examination,  and  explaining  and  cor- 
recting a  mistake  in  his  deposition.  *Sfetfi- 
bach  v.  Columbian  Insurance  Compamf,  2  C. 
R.129. 

33.  It  will  not  be  granted  to  admit  the  testi- 
mony of  another  witness  to  the  samo  fact. 
Ibid.    &  P.  Smith  V.  Brush,  8  J.  R.  84. 

34.  Or  where  the  newly  discovered  evidence 
consists  merely  of  cumulative  facts,  or  cir- 
cumstances relative  to  the  same 

matter  controverted  ♦at  the  former    [  •146 1 
trial.    Smith  ▼.  Brush,  8  J.  R.  84. 
5.  P.  Pike  v.  Evans,  15  J.  R,  210. 

35.  But  in  actions  of  ejectment  for  lands  in 
the  military  tract,  where  the  principal  or  turn- 
ing point  in  the  cause  is  as  to  the  identity  of 
the  soldier  or  person  entitled  to  tlie  bounty 
land,  each  party  claiming  under  a  person  of 
the  same  name,  by  diflferent  deeds,  the  Court 
will  grant  a  new  trial  on  affidavits  of  newly 
discovered  evidence  relative  to  the  identity  of 
the  patentee,  though  such  evidence  consistsi  of 
cumulative  facts  to  the  same  point  which  was 
the  subject  of  inquiry  at  the  former  trial ; 
these  cases  as  to  the  title  in  the  military  tiact 
being  peculiar,  and  not  strictly  to  be  governed 
by  the  ordinary  niles  relative  to  ^ranting  new 
trials  in  other  cases.  Jackson,  ex  dem.  Wolcott, 
V.  Crosby,  12  J.  R.  354. 

36.  A  new  trial  will  not  be  granted  on  an 
affidavit,  stating  that  the  newly  djscovered  wit- 
ness had  told  the  party  what  he  would  say. 
Shwnway  v.  Ihwler,  4  J.  R.  425. 

37.  In  slander,  for  charging  the  plaintiff 
with  felonv,  a  new  triid  will  not  be  gninted  to 
let  in  newly  discovered  evidence  in  support 
of  a  plea  of  justification.  Beers  y.  Root,  9 
J.R.264. 

38.  MUer,  if  the  new  evidence  goes  only  to 
tbeplea  of  not  guilty.    Ibid. 

39.  On  motion  for  a  new  trial,  on  an  affidavit 
of  newly  discovered  evidence  from  A.  B.,  a 
man  of  good  character  and  reputation,  the  op- 
posite party  may  read  affidavits  to  question  his 
credibility.  Pommy  y.  Columbian  Insurance 
Company,  2  C.  R.  260. 

40.  Where  the  defendant  is  apprised  of  .a 
materia]  witness  whose  appearance  be  cannot 
prociure  in  time  for  the  trial,  he  ought  to  apply 
to  the  judge  to  postpone  the  trial ;  and  if 
he  goes  to  trial  without  the  testimony  of  the 
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witness,  and  a  verdict  is  found  asainst  him, 
the  Court  will  not  grant  a  new  trial,  for  the  pur- 
pose of  letting  in  the  evidence  of  such  witnein. 
Jackson^  ex  dem.  Malin,  v.  Malin^  15  J.  K,  SK93. 

41.  A  new  trial  will  not  be  granted,  on  the 
ground  of  newly  discovered  evidence,  if  it 
appear  that  the  evidence  might,  with  reason- 
able diligence,  have  been  procured  before  the 
first  trial.     fVUlianu  v.  JBaUwin,  18  J.  R.  489. 

III.  Excessiveneas  of  damages,  and  other  causes 
for  granting  a  new  ^gial. 

42.  In  actions  for  slander,  libel,  and  other 
personal  torts,  the  Court  will  not  grant  a  new 
trial,  on  the  ground  of  excessive  damages,  un- 
less the  amount  of  damages  be  so  flagrantly 
outrageous  and  extravagant,  as  manifestly  to 
show  that  the  jury  must  have  been  actuated  by 
passion,  partiality,  prejudice,  or  corruption. 
Coleman  v.  Soutfuiick,  9  J.  R.  45.  Southunck 
V.  Stevens,  10  J.  R.  443. 

43.  In  an  action  for  an  assault  and  ftlse  im- 
prisonment, against  a  military  commander,  for 
arresting  the  plaintiff,  a  private  citizen,  on  a 
charge  of  treason,  confinmg  him  for  €iYe  days, 
and  trying  him  before  a  Court  Martial,  the 

jury  found  a  verdict  for  the  plain- 
[  *147  ]    tiff,  for  nine  ^thousand  dollars  dam- 
ages ;  and  a  new  trial  was  granted 
for  excessiveness  of  the  damages.    J^Cannell 
V.  Hampton,  12  J.  R.  234. 

44.  The  importance  and  novelty  of  the  case 
are  reasons  for  granting  a  new  trial.  t^hboU  ▼. 
Sebor,  3  J.  C.  39. 

45.  If,  on  making  up  a  special  verdict,  a 
fact,  which  was  not  controverted  before  the 
jur^,  has  been  omitted,  the  Court  will  order  a 
ventre  de  novo,  to  ascertain  such  &ct,  unless 
the  opposite  party  will  consent  to  amend  the 
special  verdict  by  inserting  it ;  it  appearing  to 
have  been  omitted  by  the  counsel  at  the  time, 
from  a  belief  that  it  might  be  inserted  when 
the  special  verdict  was  drawn  up  in  form. 
Watson  V.  Delafield,  IJ.  R.  150. 

46.  The  plamtifTs  wimess,  having  been  ex- 
amined by  nim,  and  given  over  to  the  oppo- 
site party,  was  seized  with  a  fit,  and  could  tes- 
tify no  further ;  the  plaintiff  proceeded  with 
the  trial,  and  a  verdict  was  found  against  hbn ; 
he  cannot,  under  these  circumstances,  have  a 
new  trial.  Depeyster  v.  Columhian  Insurance 
Company,  2  C.  R.  85. 

47.  A  new  trial  will  not  be  granted  because 
a  juror  was  challenged  by  the  opposite  party, 
and,  in  consequence,  did  not  serve,  when  the 
counsel  of  the  party  moving,  who  was  pres- 
ent when  the  cause  was  brought  on,  bad  gone 
out  of  Court.  Steinbach  v.  Columhian  In- 
surance Company,  2  C.  R.  129. 

48.  It  will  not  be  granted  because  one  of 
the  party's  counsel  was  absent  at  the  former 
trial.  JiPKay  v.  Marine  Insurance  Company,  2 
C.  R.  384. 

49.  A  new  trial  is  never  granted  for  a  defect 
in  the  pleadings,  on  the  ground  that  the  judge 
had  thereby  admitted  improper  evidence; 
for  the  judge  at  nisiprius  is  not  to  decide  on 
the  pleadings.  Meyer  v.  M*Lean,  1  J.  R.  509. 
S.  P.  Van  Fechteny.  Graves,  4  J.  R.  403. 
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50.  Where  a  plaintiff  was  nonsuited  at  die 
trial,  the  Court  refused  to  set  aside  the  non- 
suit, and  grant  a  new  trial,  on  the  ground  that 
the  plaintiff  was  surprised  by  the  defence  set 
lip,  and  had  come  unprepared  to  meet  it. 
Jackson,  ex  dem.  Harion,  v.  i2de,  9  J.  R.  77. 

51.  Where,  in  an  action  of  debt  for  the  es- 
cape of  a  prisoner  in  execution,  the  whole 
defence  was  let  in,  as  if  it  had  been  an  actioo 
on  the  case,  and  the  jury  found  for  the  plain- 
tiff nominal  damages  only,  the  Court  refused 
to  grant  a  new  trial,  merely  to  give  the  defend- 
ant an  opportunity  to  get  rid  of  the  suit,  as  he 
would  be  entitled  to  costs  as  the  verdict  stood. 
Van  Slytk  v.  Hogeboam,  6  J.  R.  270. 

52.  A  new  trial  will  not  be  awarded,  on  the 
application  of  a  plaintiff  where  it  appean 
that,  if  it  were  awarded,  he  could  only  recover 
nominal  damages.  BranUngkam  v.  i)ry,  1  J. 
C.  255.    S.  P.  HyaU  V.  Wo^  3  J.  R.  2&. 

53.  On  a  motion  for  a  new  trial,  the  defend- 
ant cannot  object  to  the  form  of  action.  &itti4 
V.  Elder,  3  J.  R.  ia5. 

54.  Where  a  question  of  adverse  possesMOO 
was  not.  at  the  trial,  submitted  to  the  yxry,  it 
cannot  be  made  the  ground  for  moving  for  a 
new  trial,  but  will  be  presumed  to  have  been 
abandoned  at  the  tnal.  Jackson,  ex  dem. 
Beekman,  v.  Stejpktna,  13  J.  VL  495. 

55^  Where  a  materiid  witness  had  been 
regularlv  subpcenaed  by  the  defendant,  aod 
attended  at  the  Circuit,  and  shortly  before  the 
cause  was  called  on,  absented  himselT,  without 
the  knowledge  or  consent  of  the  defendant  or 
his  attorney,  and  his  absence  was 
not  discovered  *until  afler  the  jury  [  *148] 
were  sworn,  by  which  means  a  ver- 
dict passed  against  the  defendant ;  hdd,  that  a 
new  trial  ought  to  he  granted,  especially  as  it 
appeared,  that  as  well  me  witness,  as  the  pe^ 
sons  answerable  over  to  the  defendant,  were 
insolvent.    Rvgifies  v.  Hall,  14  J.  R.  112. 

56.  Where  m&  judge  directed  the  jury  to 
declare  by  their  verdict,  whether  a  will  bad 
been  altered  after  its  execution,  and,  if  so,  by 
whom  ;  and  they  declared  by  iheir  verdict,  that 
it  had  been  altered  W  somt  interested  per9(f^ 
the  vterdict  was  held  to  be  uncertain^  and  a 
new  trial  was  granted.  Jackson,  ex  dem.  Mar 
/tn,  V.  JMb/m,  15  J.  R.  29a 

57.  The  admission  of  an  improper  set-of, 
not  objected  to  at  the  trial,  cannot  be  a  groaod 
for  a  new  trial.    iSKemumv.  Croaiy,  IIJCR'70' 

IV.  Motion  for  a  new  trial,  and  uhen  costs  tfiZI 
be  reqwred  on  granting  or  refusing  it 

58.  A  motion  for  a  new  trial  must  be  made 
within  the  first  four  days  of  the  term,  and  be- 
fore judgment  is  perfected,  unless  an  order  to 
stay  proceedings  on  the  verdict  has  been  ob- 
tained, which  operates  as  an  enlargement  of 
the  rule  of  four  days.    Jackson,  ex  dem.  Coldaii 

V.  CSiaee,  15  J.  K.  354. 

59.  It  can  in  no  ease  be  made  after  ft  jo^^ 
ment  has  been  reffularly  perfecfed ;  although 
it  be  on  the  ground  of  evidence  newly  discov- 
ered since  the  trial.    Ibid, 

60.  On  motion  for  a  new  trial  by  the  de- 
fendant, be  will  not  be  compelled  to  bring  iot^ 
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Court  the  amount  of  the  verdict  against  him ; 
not  even  if  his  bail  are  insolvent.  HaUet  v. 
Cotton,  1  C.  R.  11. 

61.  A  new  trial  had,  without  an  award  of  a 
ventre  de  novo  on  the  record,,  is  void,  and  is  not 
aided  by  the  appearance  of  the  opposite  par- 
ty. lAvin^ston  v.  Rogers,  1  C.  R.  583.  Such 
ooiission  is  not  amendable.  Ibid,  But  the 
party  may  move  for  an  award  of  a  new  ventre, 
m  order  that  the  cause  may  be  tried  agam,  on 
payment  of  costs.    Ibid. 

62.  A  motioA  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence,  is  an  enume^ 
rated  motion.  Chandler  v.  TVayardy  2  C.  R.  94. 

63.  Baeenuy  that  on  a  motion  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence, 
it  is  competent  to  the  adverse  party  to  show, 
by  affidavit,  that  the  witness  whose  testimony 
is  suited  to  be  material  and  newly  discovered, 
is  w^holly  unworthy  of  credit.  fFiUiavu  v. 
Baldwin,  18  J.  R.  489. 

64.  The  Court  will  not,  on  a  motion  for  a 
new  trial,  receive  affidavits  to  prevent  a  fur- 
ther investigation.  fFaison  v.  Delqfield,  2  C. 
R.224. 

65.  But  evidence  or  affidavits  to  open  an  in- 
quiry will  be  received.    Ifnd» 

66.  Where  on  the  first  trial  the  jury  has 
fbund  a  verdict  contrary  to  law,  costs  must 
abide  the  event  of  the  suit.  Van  Renagdaer  v. 
IIoU,  1  J.  e.  279. 

67.  So,  where  ihete  have  been  two  verdicts 
against  law,  and  a  third  trial  is  granted.  SUva 
T.  Low,  1  J.  C.  336. 

*68.  If  the  motion  be  not  grant- 
[  *149  ]    ed,  the  party  moving  mus:  pay  the 
costs  of  opposing.      Williams   v. 
£;W»£(&,  2  C.  IL  253. 

69.  Granting  a  new  trial  is  always  on  pay- 
ment of  costs,  when  net  otherwise  expressed, 
imlesB  granted  for  the  misdirection  of  the 
judffe,  in  which  case  they  abide  the  event. 

70.  A  verdict  rendered  in  the  Supreme 
Court  for  the  plaintiff  for  less  than  250  dollars, 
^as  set  aside  on  payment  of  costs ;  the  plain- 
tiff made  out  a  bill  of  costs  according  to  the 
rate  established  for  that  Court,  notice  of  taxa- 
tion was  given,  and  the  bill  taxed  ex  pcaie^  no 
person  attending  for  the  defendant,  who  paid 
the  costs  thus  taxed:  the  Court  refused  to 
grant  a  retaxation,  and  to  order  what  had  been 
paid  beyond  Common  Pleas  costs,  to  be  re- 
turned.   ERnekky  v.  Boardmtm,  3  C.  R.  134. 

V.  New  trial  in  criminal  cases. 

71.  A  new  trial  may  he  awarded  by  the 
Court  of  Oyer  and  Terminer.  7^  People  v. 
Townsend,  I  J.  C.  104. 

72.  But  not  by  the  Sessions,  except  for  ir- 
regularity. The  People  v.  Justices  of  Cherum- 
go,  1  J.  C.  179. 

73.  Where  a  juror  has  been  withdrawn  by 
order  of  the  Court,  the  defendant  is  not  to  be 
discharged,  but  must  be  tried  anew.  The  Peo- 
pie  V.  Denton,  2  J.  C.  275.  The  People  v.  CW- 
catty  id.  301. 

74.  In  cases  of  felony  as  well  as  of  miwfe- 
fmanor,  if  the  jury,  after  deliberating  so  long 
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on  the  prisoner's  case,  as  to  preclude  a  rea* 
sonable  expectation,  that  they  will  ever  agree 
on  their  verdict,  unless  compelled  to  do  so  by 
&mine  and  exhaustion,  they  may  be  discharg- 
ed, and  the  prisoner  be  again  tried  by  another 
jury.    The  People  v.  Goodtovn,  18  J.  R.  187. 

75.  As,  where  on  an  indictment  for  man- 
^daughter,  the  jury,  afler  a  trial  which  lasted 
five  days,  and  afler  being  kept  together  to  con- 
aider  of  their  verdict  for  seventeen  hours,  declar- 
ed that  there  was  no  probability  of  their  agreeing 
on  a  verdict ;  and  it  being  within  half  an  hour 
of  the  time  when  the  Court  was  bound  by  law 
to  close  its  session,  the  jury  were  discharged, 
and  the  prisoner  was  again  tried  at  another 
Court    Ibid, 

76.  The  new  trial,  where  the  prisoner,  after 
being  tried  in  the  Court  of  Sessions,  is  brought 
before  the  Supreme  Court,  on  habeas  corpus 
and  certiorari,  may  be  before  the  Court  of 
Oyet  and  Terminer  and  General  Gad  Delivery, 
or  at  the  next  Sittings  in  JVetff-  York  or  Athany, 
under  the  aet,  (Sees.  36.  c.  66.)    Ibid. 

77.  Where  a  prisoner  was  tried  at  a  Court 
of  Oyer  and  Terminer,  &c.  for  murder,  and 
convicted,  without  a  ventre  returned  and  filed ; 
(the  pa|)er  purporting  to  be  a  ventre,  not  having 
the  seal  of  the  Court;)  held,  that  the  want  of  a 
proper  writ  of  venire  was  error,  and  judgment 
was  arrested,  and  a  new  trial  awarded*  H^ 
People  V.  J\rKc^,  18  J.  R.  212. 

78.  Where  a  prisoner  has  been  tried  and 
found  guilty,  and  judgment  is  arrested  on  his 
own  motion,  and  in  his  favor,  a  new  trial  may 
be  awarded.    Ibid. 

iScc  Chawcert,  XLVL    JVew  Trial. 


•NEW-YORK  CITY.     [•150] 

1.  Under  the  5th  section  of  the  act  for  sup* 
plying  the  city  of  New-  York  with  pure  and 
wholesome  water,  ^ril  2d,  1799,  (Sess.  22.  c 
84.)  notice  of  preferring  a  petition  to  a  judge 
must  contain  the  time  and  place  of  presenting 
it.  Matter  of  (he  Corporation  of  New-  York  ana 
the  Manhattan  Company,  1  C.  R.  507. 

2.  A  freeholder  of  the  city  of  Neto-York 
cannot  act  as  an  appraiser  of  the  damage  done 
to  the  streets  by  laying  the  Manhattan  pipes. 
Ibid. 

3.  Excessiveness  of  the  damages  assessed 
may  be  objected  against  the  report  of  the  ap- 
praisers.   Ibid. 

4.  The  party  aggrieved  may  object  to  the 
re|)ort,  ut  the  time  ajiplicatiou  is  made  to  con- 
firm it.    Ibid. 

5.  The  judge,  who  lias  granted  the  order  for 
the  appointment  of  appraisers,  cannot  after- 
wards revoke  it.     Ihicr.. 

6.  The  act  of  the  3d  of  April,  1801,  far 
regulating  wharves  and  slUps,  (St'sw.  24.  c.  1!29.) 
contains  no  implied  grant  of  the  f«oil  under 
water,  thrrein  ineiitroned,  to  tin;  corporation 
of  New -York,  and  they  are,  under  thut  ac^ 
only  attorneys  for  the  ptihlic,  and  an?  not  en- 
titled to  the  wharfage  of  vessels  lying  in  the 
front  of  the  plen*  in  South  street.  Corporation 
of  New- York  v.  ScoU,  I  C.  R.  544. 
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7.  Such  of  the  inhahitants  of  the  city  of 
^"ew-  York  as  are  not  members  of  the  corpora- 
tioo,  or  roade  free  of  the  city,  Id  the  manner 
prescribed  by  the  cbaiter,  are  not  exe;npted 
from  serving  on  juries  out  of  the  city.  1'hat 
exemption  extends  on)v  to  the  mayor,  alder- 
men, commonalty,  and  freemen,  or  persons 
made  free  of  the  city.   CorUlyou  v.  Fanbrufu&, 

U.K.  3ia 

8.  A  vessel  above  50  tons,  coming  from 
Connecticut  through  the  Sound,  to  the  port  of 
^euhYorky  though  a  registered  vessel,  and  not 
havine  a  coasting  license^  yet,  if  actually  em- 
ployed in  the  coasting  trade,  is  not  liable  to  the 
penalty  ffiven  in  the  IGth  section  of  the  act, 
(Sess.  34.  c.  198.)  relative  to  the  wardens  of 
the  port  of  ^euf-York,  for  not  being  reported 
to  the  office  of  the  wardens  within  48  hours 
after  her  arrival.  Griswold  v.  Tht  Master  and 
Wardtn»  of  the  poH  of  Mw-  York,  9  J.  R.  76. 

9.  A  by-law  of  the  corporation,  ma<Ie  un- 
der the  autliority  of  the  act  of  the  2d  of  April, 
180G,  (Sess.  29.  c  12a)  ordained,  that  if  any 
person  kept  a  greater  quantity  of  gunpowder 
than  28  pounds,  at  any  one  time,  or  in  any  one 

Clace,  and  not  in  the  manner  prescribed  by  the 
v-law,  he  should  forfeit  the  gunpowder,  and 
also  the  sum  of  125  dollars  fur  every  100 
pounds  of  gunpowder  so  kept,  and  in  that 
uroportion  for  a  greater  or  less  quantity,  &c. ; 
oy  the  act  the  corporation  were  authorized  to 
provide  for  the  forfeiture  of  the  gunpowder, 
if  kept  contrary  to  their  ordinance,  and  to  im- 
pose penalties  in  all  other  cases  not  provided 
for  by  the  act,  for  the  non-observance  of  the 
by-laws  made  under  the  authority  granted  by 
the  act:  in  an  action  by  the  corporation  under 
their  by-law  to  recover  penalties  to  the  amount 
of  three  thousand  dollars ;  hdd,  that  the  plain- 
tifis  could  not  exact,  as  penalties  for  any  one 
offence,  or  for  the  violation  of  the 
[  •ISl  ]  by-laws  in  any  •one  transaction,  a 
greater  sum  than  250  dollars. 
Corporalion  of  JSTtw-  York  v.  Ordrtnan,  12  J. 
R.122. 

10.  And  whether,  under  the  act,  the  corfx)- 
ration  could  impose  any  fierialty  beyond  the 
forfeiture  of  the  gunpowder,  so  unlawfully 
kept?  But,  at  any  rate,  the  corporation,  in 
passing  the  by-law  in  question,  exceeded  the 
power  given  by  the  act  of  the  legislature.  Ihid, 

11.  Whether,  under  the  general  powers  con- 
ferred bv  the  charters  of  the  corporation,  they 
had  authority  to  pass  such  a  by-law,  and  the 
action  can  be  8up(>orted  on  that  authority 
alone  ?     QiMere.    Ibid. 

12.  But  as  the  act  of  the  legislature,  on  the 
Bubjeot  matter  of  the  by-law,  is  to  be  presum- 
ed to  have  been  passed  at  the  instance  of  the 
corporation,  it  so  far  ooerates  as  a  limitation  of 
the  general  and  unuefined  powers  in  their 
charters.    Ibid. 

13.  On  motion  to  confirm  the  report  of  com- 
-ntis^ontn  appointed  under  the  act  relative  to 
the  diu  qf  J^eto-York,  (Sess.  3G.  cb.  80.  s.  178. 
2  N.  K.  L,  342.  408.)  for  opening,  enlarging, 
and  extending  streets,  &c. ;  affidavits,  in  oppo- 
sition to  the  report,  d&nnot  be  read,  unless 
copies  of  them  have  been  duly  served  on  the 
commissioners,  with  the  objections  of  the  par- 


ty, so  that  they  may  decide  wbetlier  there  are 
reasons  for  alterinff  their  repon.  in  ikt  waiUr 
of  enlarging,  8fc.  Harmon  street,  uitht  dtifif 
Mw-York,  16  J.  K.23i. 

14.  The  Supreme  Court,  setting  in  reTJew 
over  the  commissioners,  cannot  take  into  con- 
sideration facts  not  laid  before  the  comroissioD- 
ers  previous  to  their  final  report.    Ibid. 

15.  Before  an  appointment  of  conimimioo- 
ers  of  estimate  and  assessment  for  openiDg, 
&c.  of  streets  in  the  city  of  ^ew-York,  under 
the  act,  (Sess.  36.  ch.  86.)  the  Supreme  Court, 
on  iietition  of  the  corporation  for  that  puqiose, 
will  order  all  further  proceedings  to  be  tlia- 
contmued.  Matter  of  enlarging,  ifc.  of  Dovtr 
street,  ifc^  18  J.  R.  506. 

i6.  The  power  of  the  Supreme  Court,  un- 
der the  act  (Seas.  36.  ch.  86.  s.177, 178.  2  N 
R.  L.  408.)  as  to  opening,  &c.  of  streets,  &€. 
are  confined  to  the  authority  delegated  by  the 
act,  and  do  not  come  within  the  general  powers 
and  jurisdiction  of  the  Court ;  and  in  the  exer- 
cise of  it,  the  judges  act  collectively,  as  com- 
missioners, rather  than  as  judges.  Matter  oj 
Beekman  street,  20  J.  R.  269. 

17.  Where,  on  petition  of  the  corpontioo 
of  this  city,  commissioners  of  estimate  aud  as- 
sessment were  appointed  by  the  Supreme 
Court,  in  May,  1816,  pursuant  to  the  act,  bU 
they  made  a  report  in  January,  1819,  which  wai 
rejected,  and  new  conmiissioners  appointed, 
who  took  the  oath  prescribed,  and  were  readr, 
or  nearly  ready,  to  re{x)rt,  when  the  corpora^ 
tion  petitioned  for  leave  to  discontinue  tiie  pro- 
ceedmgs,  to  withdraw  the  firat  petition,  and 
for  the  ap|X)intment  of  other  commissioaen^ 
for  widening  aud  extending  the  same  street, 
on  a  plan  different  from  tiiat  contained  in  the 
first  petition,  the  motion  for  leave  to  discoo- 
tinue,  &c.  was  denied.    Ibid. 

18.  In  tlie  proceedings  under  the  act,  (Bess. 
36.  ch.  86.)  relating  to  opening  of,  &c.  sntfts, 
&c.,  the  assessjnent  laid  by  the  corporation  Tor 
that  purpose,  and  the  notice  thereof,  must  de> 
scribe  the  property  assessed  with  accuracy  and 
precision,  so  as  to  apprise  the  owner  distinctly 
of  the  ground  charged  with  the  ex{)enseoftbe 
improvi'nient.  If,  tlierefore,  the  asscssnicnt 
described  lots  fronting  on  Stanton 

street,  as  ^25  feet  wide  in  front,  be-  [  •152  ] 
longing  to  H.,  without  mentioning 
the  length  or  deptli  of  the  lots,  and  they  ar^ 
afterwards,  sold  and  conveyed  by  the  corpo- 
ration as  fronting  on  Stanion  strert^  and 
"about  100  feet  deep,'*  when  in  fact,  the  lots 
of  H.  were  only  75  feet  deep,  such  convey- 
ance will  not  be  construed  to  extend  the  lojs 
in  depth  beyond  75  feet,  so  as  to  include  the 
lots  of  B.  in  the  renr,  and  which  fronted  oa 
another  strt»et.  Jackson,  ex  dem.  Ba^rd,  v. 
lUahj,  20  J.  R.  495. 

19.  The  city  and  county  qf  .Vf tr- 1  ori  in- 
cludes the  whole  of  the  rivers  and  harbors  ad- 
jacent to  the  city,  to  actual  low  water  mark  on 
the  opposite  shores,  as  the  same  may  lie  furin- 
ed,  from  time  to  time,  by  docks,  wharves,  and 
other  permanent  erections ;  and  although  the 
jurisdiction  of  the  city  does  not  extend  so  as 
to  include  such  wharves  qt  artificial  erection^ 
yet  it  extends  over  ships  and  vessels  floating 
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on  tfie  wnter,  though  they  mny  be  fastene<l  to 
sucli  wharves  or  docks.  Stryker  v.  The  Cor- 
poraiion  of  JVew-  York,  19  J.  K.  179.  [^nd  see 
Brooklyn  Village.] 

20.  According  to  the  true  constniclion  of 
the  ^  act  to  lay  a  duty  ou  spirituous  liquors, 
and  to  regulate  inns  and  taverns,*'  (Sess.  24. 
ch.  1G4.)  a  person  having,  a  license  from  the 
mayor  of  JVeir-  York,  according  to  the  charter 
of  the  city,  and  vrho  has  entered  into  a  recog- 
nizauc^e  pursuant  to  the  act,  cannot  sell  spirit- 
uous liquors  by  retail,  without  being  liable  to 
the  penalty  imposed  by  the  act,  unless  he  also 
has  a  license,  lor  that  purpose,  from  the  eom- 
missioner  of  excise,  Furman  v.  Knapp,  19  J. 
IL248. 

2t.  Where  the  corporation  of  the  city  were 
authorized  by  statute  to  cause  sewers  to  be 
made  in  the  city,  and  to  make  a  just  and 
equitable  asgessmcnt  of  the  expense  thereof) 
on  the  owners  and  occupants  of  houses  and 
lots,  intended  to  be  l)enefited  thereby  ;  thotigli 
the  commissioners  appointed  for  the  pur|)08e 
have  a  discretion  in  determining  the  quantvm 
of  lieuefit  which  each  owner  or  occupier  of  a 
houst*  or  lot  within  the  district,  may  derive 
from  the  comnton  sewer,  and  with  the  exer- 
cise of  that  discretion  the  Supreme  Court  can- 
not interfere ;  yet  as  to  the  persons  who  are  to 
be  assessed,  which  must  de{)end  on  the  sound 
construction  of  the  statute,  as  applied  to  the 
circumstances  of  the  case,  that  Court  has 
power  to  establish  the  princif>le  on  which  the 
assessment  is  to  be  made,  and  to  comfral  tbe 
corfwrntion  to  act  upon  such  principle.  Le 
J?oi  V.  TVte  Corpordtum  of  J^Tew-York,  20  J.  H. 

Assessment  for  opening  streets.    Su  Cove- 

JVA.XT,  11.  11. 

And  set  further  tU.  Taxes,  2, 3,  4 


NON-INTERCOURSE    LAWS    OF 
THE  UNITED  STATES. 

I.  Goods  shipped  contrary  to  the  non-inter- 
iHiUTse  law  of  the  UnUed  Stales,  were  forfeited 
immediately,  and  the  owner's  property  devest- 
ed, by  the  act  of  shipment.  Amory  v.  McGreg- 
or, 15  J.  It  24. 

*2.  But  goods  shipped  in  Gred 

[^153}    Britain,  after  the  declaration  of 

war  by  the  United  Staies,  were  not 

ibrieited  by  the  non-intercourse  act,  which  was 

virtually  rejiealed  by  ihe  dechiration  of  war. 

3.  Wliere'  goods  were  shipped  in  Great 
Prilain,  after  the  declaration  or  war,  to  be  sent 
to  the  UnUed  States,  on  account  of  an  Ameri- 
can citizen,  and  the  agent  of  the  chiurterer  of 
the  ship  procured  the  vessel  and  cargo  to  be 
captured  as  prize  of  war  by  »  British  cruiser, 
and  libelled  in  the  vice  admiraUy of  ATtw- Provi- 
dence, and  the  cargo,  of  which  the  goods  in 
question  were  a  part,  were  claimed  by  the 
agent  of  the  charterer  and  various  other  per- 
aonsy  who  in  their  petidons  aUeged,  that  if  tbe 


property  were  transported  to  the  United  States^ 
It  would  be  forfeited  nmler  the  non-intercourse 
law ;  held,  thnt  the  goods  were  lost  by  the  act 
of  the  defendant,  wlio  was  the  charterer  of 
the  vessel,  and  who  was  liable  on  the  bill  of 
lading;  as  the  shipment,  under  the  circum- 
stances, was  not  illegal,  as  a  trade  with  an 
enemy ;  and  even  if  the  non -intercourse  act 
were  deemed  to  be  still  in  force,  yet  there 
could  be  no  doubt  that  the  forfeiture  would 
have  been  remitted  under  the  act  of  Congress 
of  Janvanf  2,  1813:  but  as  the  defendant  bad 
not  acted  fraudulently,  interest  was  not  allow- 
ed to  be  added  to  the  value  of  tbe  goods.  Ibid. 


NOTICE. 

1.  A  conveyance  with  a  recital  of  the  intent 
of  a  purchase,  is  a  conveyance  with  notice, 
and  the  grantee  takes  subject  to  trusts  implied, 
as  well  OS  expressed.  Cuyler  v.  Bradt,  2  C.  C. 
E.32a 

2.  Where  an  agreement  has  been  made  for 
the  sale  of  land,  if  the  vendor,  for  a  valuable 
consideration,  convey  to  a  thinl  person  with- 
out notice  of  a  previous  contract  of  sale,  and 
betbre  it  hnS  been  carried  into  execution,  such 
conveyance  will  transfer  the  legal  title  to  such 
third  person.    Ibid, 

3.  A  purchaser  for  a  vaUiable  consideration, 
without  notice,  has  a  good  title,  though  lie  pur- 
chased of  one  who  hnd  obtained  a  convevnnce 
by  fraud.  Jackson,  ex  deni.  Bartlett,  v.  tienry, 
10  J;  R.  18.5. 

4.  Where  a  deed  reciting  a  letter  of  attorney, 
by  virtue  of  which  the  conveyance  was  made, 
was  duly  deposited  with  the  clerk  of  Albany, 
according  to  the  act  of  the  8th  of  January, 
1794 ;  (Sess.  7.  c.  44.)  it  was  kdd  to  be  suffi- 
cient notice  of  the  flower,  by  means  of  the  re- 
cital, to  a  siilisequent  purchaser,  who  was 
equally  affected  by  it,  as  if  the  power  itself 
had  been  deposited,  Jackson,  ex  dem.  Liv- 
ingslm,  V.  jVcc/y,  10  J.  R.  374. 

5.  Where  R.  lets  a  house  to  H.,  and  a  dis- 
pute arises  between  R.  and  G.  to  which  of 
them  the  rent  shouhl  l»e  paid,  and  they  agree, 
in  the  f)rescnce  and  with  the  assent  of  H.,  to 
submit  the  question  to  arbitratoi'S,  and  that  U. 
should,  in  the  mean  time,  take  possossion  of 
the  premises,  who  enters  accordingly,  H.  is 
bound  to  take  notice  of  the  award,  when  made, 
and  cannot  set  up  the  want  of  actual 

notice  as  a  ^defence  in  an  action     [  *154  ] 
for  the  rent  by  the  persons  to  whom 
the  arbitrators  had  awarded  that  it  should  be 
paid.     Humphreys  v.  Gardner,  11  J.  R.  61. 

6.  Wherever  magistrates  proceed  judicially, 
both  parties  to  the  proceedings  are  enthled  to 
be  heard,  and  notice  to  both  is  indispensably 
requisite,  notwithstanding  there  is  no  direction 
in  the  act  by  which  the  tribunal  is  constituted, 
that  notice  shall  be  given.  Commissioners  of 
Kinderhook,  v.  Claw,  15  J.  R.  537. 

-    Notice  to  quit.    See  Ejectmbkt.    Land- 
lord AND  Tenant. 

to  pixHluce  papers.    See  Evidexcce. 
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Notice  of  an  assi^imcot  of  a  cbose  in  ac- 
tion.   See  Aoreeme:«t. 

to  a  purchaser,  and  how  far  he  is 

affected  by  ii,  iSee  CaAi«CERr,  LXXIV. 
Vendor  and  Purduuer^  XLIV.  MoHgagty  II. 
Vlll. 


NUISANCE. 

.  The  Court  wiU  not  grant  a  writ  to  pros- 
trate a  mjisanee,  until  the  record  of  the  con- 
viction below  is  regularly  nMide  out  and  re- 
turned.   Tht  People  V.  VaUntinty  }.  J.  C.  33a 

2.  Keeping  gunpowder  near  dwelling- 
bouses,  and  near  a  public  street,  or  trans- 
porting it  through  a  public  street,  a^  not 
nuisances,  unless  rendered  so  by  particular 
circumstances,  such  as  ne^riigent  keeping,  &.c. 
The  Peojde  v.  Sandi,  1  J.  R.  78. 

And  »ee  AcTioy  oir  the  Case,  V.    See  lit' 
Chancery,  XLVII. 


OATHS. 

A  person  who  has  administered  an  oath  un- 
der the  authority  given  by  the  act,  (Seas.  32.  c. 
J  41.)  without  his  name  being  inserted  in  a 
commission  of  dedimti9  potestatem,  is  not  liable 
to  the  penalty  given  by  the  act,  (Seas.  24.  c 
113.8.  13.)  for  not  filing  the  oath  within  six 
months.  Bell  v.  Dole,  11  J.  R.  173. 

See  Attorney  a5i>  Counsel,  7. 13. 


OFFICE  AND  OFFICER. 

1.  A  public  officer,  who  is  required  by  law 
to  act,  in  cerUiin  cases,  according  to  his  judg- 
ment or  opinion,   sworn   to  dis- 

[  *155  ]  charge  his  duties,  *aud  subject  to 
penalties  for  his  neglect,  is  not  lia- 
ble to  a  fiarty  for  an  omission  arishig  from 
mistalve,  or  waut  of  skill,  if  acting  bona  fide. 
Seaman  v.  Patim,  2  C.  R.  312. 

2.  A  mere  ministerial  officer  is  not  responsi- 
ble for  the  issuing,  or  the  execution  of  process, 
so  long  as  the  officer,  under  whose  authority 
the  process  was  awartled,  had  jurisdiction  over 
the  subject  matter.  Beach  v.  Furmant  9  J.  R. 
22S).  # 

3.  Officers  required  by  law  to  exercise  tlieir 
iudgnients,  are  not  answerable  for  mistakes  of 
law,  or  mere  errors  of  judgment,  without  any 
fraud  or  nmlicc.  Jenkins  v.  J^aldroTL  11  J.  R. 
114. 

4.  Whenever  the  law  vests  any  person  witli 
the  power  to  do  an  act,  and  constitutes  faira  a 
judge  of  the  evidence  on  which  the  act  may  be 
done,  and  at  the  same  time  contemplates  that 
the  act  is  to  be  carried  into  effect  through  the 
instrumentality  of  agents,  the  person  thus 
clothed  with  jK>wer,  is  invested  with  discre- 
tioD,  and  is,  quoad  hoe^  a  judge.  Per  Spencer^ 
J.   Vamdarheuden,  v.  Young,  11  J.  R.  150. 
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5.  And  hia  mandates  to  his  legal  agents,  oo 
his  declaring  the  event  to  have  happened,  will 
be  a  protection  to  those  agents ;  and  it  is  not 
their  duty  or  business  to  investigate  the  facts 
thus  referred  to  their  superior,  and  to  re-judge 
his  determination.    Per  Spencer^  J.    Ibid. 

6.  The  judges  of  a  Superior  Court  of  gen- 
eral jurisdiction  are  not  nable  to  action  or  in- 
dictment for  acts  done  by  them  in  a  Judicial 
capacity,  but  only  to  impeachment,  in  case 
they  have  acted  corruptly,  y^aies  v.  Latumg, 
5  J.  R.  282.    &C.9J.R.395. 

7.  So,  if  the  chancellor  commit  one  of  the 
officers  in  Chancery,  for  mal-practice  and  con 
tempt,  who  is  discharged  by  a  judge  of  the  Su- 
preme Court,  oa  habeas  corpus,  and  aflerwards 
re-committed  by  the  chancellor,  for  the  same 
offi^nce,  the  chancellor  is  net  liable  to  an  ac- 
tion, by  the  officer,  for  the  penalty  given  by 
the  5th  section  of  the  habeas  corpus  acL 
Yates  v.  Lansing,  5  J.  R.  282.  5.  C.9  J.R. 
305. 

8.  Judges  of  all  Courts  of  record,  from  the 
highest  to  the  lowest,  and  even  junors,  are  ex- 
empt from  prosecution  for  acts  done  by  them 
in  their  judicial  character,  and  within  their  ju- 
risdiction. Per  Kent,  Ch.  J.  Yatts  ▼.  lia^ 
sin^,  5  J.  R.  282. 

9.  But  where  Courts  of  special  and  limited 
jurisdiction  exceed  their  powers,  the  whole 
proceeding  is  coram  non  judie^  and  all  con- 
cerned u]  such  void  proceedings  are  liable  in 
trespass.    Per  Kent,  Ch.  J.    jSid. 

10.  A  judge,  in  allowing  a  habeas  corpus  in 
vacation,  acts  ministerially,  and,  if  he  refuse, 
is  liable  to  the  penalty  of  the  act ;  but  his  pro- 
ceedings, after  tlie  prisoner  has  been  brought 
before  him,  are  judicial,  and  he  will  not  bo 
liable  to  prosecution  for  what  be  may  then  do^ 
or  refuse  to  do.    Per  Kent,  Ch.  J.    fbuL 

11.  Where  a  Court  has  jurisdiction  of  the 
person  of  o  delinquent,  and  of  the  subject 
matter,  they  are  not  answemble  for  their  sen- 
tence in  an  action  at  the  suit  of  the  party. 
Vanderheyden  v.  Yotmg,  11  J.  R.  150. 

12.  The  acts  of  an  officer  de  facto,  wbo 
comes  into  office,  by  color  of  title,  are  validf  as 
it  concerns  the  public,  or  third  pereons,  who 
have  an  interest  in  his  acts.  The  People  r. 
Cdlins,  7  J.  R.  549.  J^hstty  v.  Tamer,  9  J. 
R.  135. 

13.  A  mere  ministerial  officer  has  no  rigbt 
to  decide  on  tlie  act  of  *8uch  offi- 
cer, de  facto,  or  adjudge  them  to    [  *156  ] 
be  null.    The  People  v.  CoUins,  7 

/.  R.  549. 

J  4.  An  officer,  intrusted  by  the  cmnrnrti 
law  or  statute,  is  liable  to  an  action  for  negli- 
gence Jn  the  performance  of  his  trust  or  diityi 
or  for  frtlud  or  neglect  in  the  execution  of  bis 
office.    Jenner  v.  Jd/f/Te,  9  J.  R.  881. 

15.  If  an  officer,  having  aiahority  to  attscn 
the  goods  of  a  person,  keeps  them  in  an  uu- 
safe  place,  or  exposes  them  lo  destruciio<it  ^ 
is  liable  £br  the  dainage  sustained.    Ibid. 

16.  A  probable  cause  of  seizure  will  not 
justify  a  custom-bouse  officer  for  talcing  goods, 
where  ho  is  not  protected  by  tlie  act  undw" 
which  the  seizure  is  naade.  mlajfv.  Sands,  1 
C.  R.  56a 
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17.  In  the  case  of  a  public  officer,  as  a  sher- 
iff^ deputy  sherifT,  justice  of  the  peace,  con- 
stable, ^c^  it  is  sumcient  to  prove,  by  reputa- 
tion, that  he  acts  as  a  public  officer,  without 
producing  his  appointiuenL  PoUer  v.  Luther^ 
3  J.  &  43L 

16.  Ne|^lect  of  duty,  as  an  inspector  of  an 
election,  is  indictable  ut  common  law.  Per 
Ketd^J.    aj.  C.277.  n. 

19.  The  oppression  of  officers  in  executing 
process,  is  indictable.  Rogers  v.  Brewstety  5 
J.  R.  125. 

20.  In  an  action  of  trespass  against  the  trus- 
tees or  officers  created  by  the  act  reloHve  to 
eonunon  schools,  they  are  not  entitled  to  give 
evidence  of  justiBcation  under  the  general 
issue;  not  being  within  the  act,  (Sesa.  24. 
c.  47.)    Drake  v.  Barjymore,  14  J.  R,  166. 

2).  Any  officer,  civil  or  military,  may  in- 
crease the  rigor  of  the  confinement  of  a  pris- 
oner, if  necessary  to  prevent  his  escape.  Schu- 
neman  v.  Diblcty  14  J.  R.  235. 

22.  Where  a  public  office  is  instituted  by 
the  legislature,  an  implied  authority  is  con- 
ferred on  the  officer,  as  incident  to  his  office, 
to  bring  all  suits  which  the  proper  and  faithful 
dis'.*harge  of  his  official  duties  requires.  Chet' 
seers  of  Piilstoum  v.  Overseers  of  Platlshurgk, 
1«  /.  R.  407, 

23.  Thus,  the  overseers  qfthe  poor,  being  the 
public  agents  and  trustees  of  the  town,  in 
respect  to  the  poor,  without  any  express  au- 
thority by  the  statute  for  that  purpose,  have  a 
caiMcity  to  sue  co-extensive  with  .their  public 
trusts  and  duties.    Ibid, 

24.  Where  a  public  agent  or  officer  acts  os- 
tensibly in  the  line  of  his  official  duty,  his  con- 
tracts are  public,  not  personal.  Olnev  v. 
fritkes,  18  J.  R.  122. 

25.  It  seems,  that  an  express  promise  to  pay 
by  the  officer,  does  not  establish  the  criterion 
of  personal  responsibility.    Ibid, 

26.  And  where  the  transaction  shows  the 
engagement  to  be  on  account  of  the  public,  it 
IS  not  necessary,  in  order  to  avoid  personal  re- 
sponsibility, that  the  officer  should  expressly 
say,  that  he  acts  in  his  ofiicia]  capacity.  .  Ihid, 

27.  As,  where  the  overseer  of  the  poor  of 
a  town  contracted  with  the  plaintiff  for  the 
support  of  a  pauper,  for  which  he  agreed 
to  pay  a  certain  sum  per  week ;  held,  that  he 
was  not  personally  responsible  in  the  contract, 
as,  from  the  facts  and  circumstances  of  the 
case,  it  did  not  appear  that  he  intended  to  bind 
himself  personally^    Rid. 

And  see  Action  o.h  the  Case,  II.  13 — 33. 
IV.  35.    AssiJMPsiT,  IV.  136, 137, 138. 

[  #157  ]  -^^ — 

•ONONCAGA  COMMISSIONERS. 

1.  The  act  to  seiUe  disputes  concerning  titles 
to  lands  in  the  county  of  Onondaga,  (Ses6, 20. 
c.  51 .)  is  a  constitutional  act.  Jackson,  ex  dem. 
htttpeTs  ▼.  GristooH  5  J.  R.  139. 

3.  The  award  of  the  commissioners,  under 
the  act,  is  considered  .as  a  matter  of  record,  to 
take  efiect  from  its  date ;  and,  unless  a  dissent 


has  been  entered  within  two  years  from  the 
date  of  the  award,  it  is  conclusive.    Ibid, 

3.  The  date  of  the  award  is  prima  facie  evi- 
dence of  the  time  of  its  being  made  ;  and  strong 
evidence  will  be  required  to  show  that  the  date 
on  the  face  of  the  award  is  not  the  true  timef. 
Ibid. 

4.  An  award  of  the  Onondaga  Commissioners 
is  a  public  act,  of  which  parties  are  presumed 
to  be  conusant,  and  of  which  they  are  bound 
to  take  notice.    FoUiard  v.  fVaUace,  2  J.  R.  395. 

5.  //  secfns,  that  the  powers  of  the  commis- 
sioners ceased  on  the  first  Tuesday  of  March, 
1802,  and  were  not  so  revived  by  the  act  of  the 
6th  of  April,  1803,  as  to  render  acts  done  in  the 
intermediate  time  valid.  Jackson,  ex  dem. 
ReHey,  v.  Livingston,  6  J.  R.  149. 

6.  A  dissent  h\^  in  the  clerk's  office  of  the 
county  of  Cayuga,  is  sufficient ;  and,  perhaps, 
it  ma^  be  filed  either  in  Onondaga  or  Cayuga^ 
indifierently.    Ibid, 

7.  An  award  in  favor  of  the  grantor  in  a 
deed,  will  euure  iu  favor  of  the  grantee,  it  be- 
in^  in  favor  of  the  title ;  and  the  ffrnntee,  there 
bemg  no  dispute  between  him  and  the  fraiitor, 
need  not  dissent.  Jackson,  ex  dem.  londa,  v. 
TeeU,  7  J.  R.  28. 

8.  None  but  persons  aggrieved  need  file  a 
dissent.     Ibid. 

9.  The  act  applies  only  to  interfering  and 
adverse  claims.    Ibid. 

1 0.  Infants,  and  others,  under  legal  disabilities 
at  the  time  of  the  award,  must  file  their  dissent 
within  three  years  after  coming  of  age,  or  the 
removal  of  the  disability,  otherwise  they  will 
be  barred.  Jackson,  ex  dem.  ComeUus,  v.  jiTKee, 
8  J.  R.  429.  &  P.  Jackson,  ex  dem.  Boyd,  v. 
Lewis,  13  J.  R.  504. 

11.  But  as  to  filing  his  dissent,  he  must  give 
notice  to  the  commissioners  to  commence  a 
suit  within  three  years,  •^.,  according  to  the 
third  section  of  the  act.  Jackson,  ex  dem. 
Bcpd,  V.  Lewis,  13  J.  R.  504. 

12.  It  is  not  sufficient  to  bring  an  action 
within  the  three  years,  without  having  filed  a 
dissenu  Jackson,  ex  dem.  Cornelius,  v.  M*Kee, 
8  J.  R,  429. 

13.  Whether  the  land  was  vacant  or  not,  the 
dissent  is  equallv  necessary.  Ibid.  S.  P.  Jack- 
son, ex  dem.  Rooicheau,  v.  Swartwout,  8  J.  R.  490. 

14.  Where  no  dissent  is  filed,  the  title,  under 
the  award  of  the  commissioners,  is  final  and 
conclusive.  Jackson,  ex  dem.  Kobicheau,  v. 
SwaHtoout,  8  J.  R.  490. 

15.  An  award  of  the  Onondaga  Commis- 
sioners, was  made  in  favor  of  the  defendant, 
J^ovember  5th,  1800,  to  which  the  plaintiff  6 led 
a  dissent,  according  to  the  act,  in  February,  1801, 
and  it  appeared  that  the  defendant  was  in  actual 
possession  in  JuTie,  1801 ;  Held,  that  tliough  the 
possession  commenced  after  the  award  and  dis- 
sent, but  before  the  ^expiration  of 

three  years:  yet  the  party  filing  the  [  *158  ] 
dissent  was  bound  to  take  notice  of 
the  possession,  and  to  bring  his  action  against 
the  party  in  possession  within  the  three  years, 
and  prosecute  the  same  to  efiect  within 
tliree  years;  otherwise,  the  award  was  con- 
clusive. Jackson,  ex  dem.  Bond,  v.  Rooi,  18 
J.R.60. 
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16.  If  the  party  in  whose  favor  the  awp.rd  is 
niade,  is  out  of  )K>FSi^ssion,  and  bis  ai1\i'i^ary 
in  posi^ession,  the  party  out  of  possfssioti  must 
bring  his  action  and  prosecute  it  to  effect  within 
tbree  years  ;  and  if  he  does  so,  his  title  is  estab- 
hshed,  and  tlie  recovery  is  conclusive  on  the 
right    IbiiL 

17.  And  it  is  the  same,  if  the  party  dissenting 
brings  a  suit  against  a  tenant  in  possessidu 
claiming  under  the  party  in  whose  favor  the 
award  was  mado,  if  a  verdict,  aAer  trial  as  to 
the  right,  is  found  for  the  defendant ;  for  the 
intention  of  the  legislature  in  regard  to  these 
military  lands,  was  to  make  a  single  trial 
as  to  the  right,  in  an  action  of  ejectment 
brought  withiu  the  time  limited,  a  concli^- 
sive  bar  to  another  suit;  and  if  there  is  a 
trial  on  the  merits,  in  a  suit  brought  by  either 
party,  within  the  period  prescribed,  it  is  with- 
m  the  true  meaning  and  intent  of  the  act 
Ibid. 

18.  By  the  proviso  contained  in  the  8th  sec 
tion  of  the  art,  infants  have  tbree  years  after 
coming  of  ago,  within  which  to  file  their  dis- 
sent to  the  award  of  the  commissioners.   Jdck- 
son^  ex  dem.  Boyil,  v.  LewiSy  17  J.  R.  475. 

19.  The  limitation  in  the  act,  as  to  the  time 
of  filing  a  dissent,  cannot  be  set  up  against  such 
of  the  lessors  in  ejectment  as  were  feme  coverts 
at  the  time  the  award  was  made ;  and  bringing 
the  action  during  the  coverture  is  no  waiver  of 
the  saving  clause  in  the  statute.  JacksoUf  ex 
dem.  Bunt,  v.  Ransom,  10  J.  R.  407. 

20.  But  the  filing  a  dissent  being,  by  the  act, 
a  condition  precedent  to  a  right  of  recovery, 
.in  action  cannot  be  maintained  before  a  dissent 
has  been  filed ;  but  the  wife,  by  herself,  or  by 
her  husband,  in  her  name,  may  file  a  dissent, 
and  brinff  her  action  with  her  buslNind,  and 
recover  during  coverture;  or  she  may,  within 
three  years  after  the  death  of  her  husband,  file 
her  dissent,  and  bring  an  action.    Ihid. 

21.  If  a  partv,  conceiving  himself  aggrieved 
by  an  award  of  the  Onondaga  CommtssUmers, 
has  given  them  notice  of  his  dissent,  within  two 
years,  that  is  sufficient  to  prevent  his  being  con- 
cluded by  the  award,  whether  the  commission- 
ers have  entered  snch  dissent  in  their  book  of 
awanis  or  not ;  and  whether  the  dissent  was 
delivered  to  the  commissioners  or  not^  is  a 
question  for  the  jury.  Jackson,  ex  dem.  i2et- 
/ey,  V.  Livingston,  3  J.  R.  455. 

22.  Where  the  heirs  of  N.,  a  native  of  Ireland, 
and  livmg  in  Ireland^  neglected  to  enter  their 
dissent  to  the  award  of  the  Onondaga  Comr 
missioners,  in  relation  to  a  lot  of  land  of  which 
N.  died  seised,  within  the  two  years  limited  by 
the  act,  they  were  held  forever  barred,  and 
concluded  by  the  award,  except  L.,  who  was 
a  feme  covert,  and  within  the  saving  of  the  act, 
there  being  no  saving  on  account  of  absence 
from  the  state.  Jackson,  ex  dem.  FoUiwrd,  v. 
Wr^U,  4  J.  R.  75. 

23.  A.  having  title  to  a  lot  of  land 
[  ^159  ]  in  the  county  of  Onondaga,  Mirect- 
ed  B.  to  take  charge  of  uie  lot,  and 
sell  it,  and  B.  went  on  the  lot  occasionally  to 
show  it.  C.  also  claimed  the  lot,  and  the  claims 
of  the  parties  were  litigated  before  the  commis- 
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sioners,  who,  on  the  20th  January,  1808,  made 
an  award  in  favor  of  C. ;  and,  in  Jvbf,  1802^ 
about  half  an  acre  of  the  lot  was  cleared  and 
fenced  by  the  order  of  A.,  and  logs  cut  aod 
laid  as  the  foundation  for  a  house,  which  wae 
not,  however,  built  or  occupied.  In  Manh, 
1802,  A.  filed  his  dissent  to  the  award,  and 
brought  an  action  in  1807 ;  hUd,  tliat  the  acts 
of  A.  did  not  constitute  an  actual  posscsiion  of 
the  lot,  within  the  meaning  of  the  act,  so  as  to 
oblige  C.  to  bring  his  action  within  three  yean; 
and  that  the  land  bein^  vacant,  A.  was  not 
bound  to  bring  his  action  within  the  three 
years,  the  act  not  extending  to  the  case  of  a 
vacant  possession ;  and  that,  tlierefbre,  neither 
party  l)eing  barred,  the^  must  stand  on  the 
strength  of  their  respective  titles.  Jackson^  ex 
dem.  Seott,  v.  Huntley,  5  J.  R.  59. 

24.  Dunbar,  an  infant  in  1764,  conveyed  a 
lot  of  land  in  the  military  tract,  to  Matey,  who 
conveyed  the  same,  in  1794,  to  Plali,  who  con- 
veyed it  to  Thorn,  Dunbar  came  of  full  nge 
in  1785,  and,  afterwards,  in  1791,  without  hav- 
ing made  any  entry  on  the  land,  or  done  any 
act  to  avoid  "the  deed  to  Macev,  executed  an- 
other deed,  for  the  same  lot,  to  larooks ;  aad  (be 
executors  of  Brooks,  afterwards,  in  1794,  roa- 
veyed  the  same  lot  to  Iscmcs,  who  contracted 
to  convey  the  same  to  Cody,  who  assigned  ibe 
contract  to  Todd,  who  entered  into  pcssei«ion 
in  1795,  and  afterwards,  in  1797,  received  a 
deed  from  Isaacs,  On  the  18th  of  Nctemher, 
1802,  the  Onondaga  Commissioners  awanied 
the  lot  to  Thorn ;  and  Todd,  in  Mmf,  1^0% 
filed  his  dissent,  pursuant  to  the  statute.  In 
an  action  of  ejectment,  brought  on  the  deini5e 
of  Dunbar,  Macey,  Plait,  and  Thmn,  apiuitf 
T\>dd,  to  recover  the  lot ;  hM,  that  though  the 
deed  from  Dunbar  to  Macey  was  voii^ahle, 
Todd  could  not  avail  Himself  of  the  suhsoqucut 
deed  from  Dunbar  to  Brooks,  to  avoid  it ;  and 
that,  though  the  dissent  of  Todd  would  cnnre 
to  the  benefit  of  those  fh>m  whom  he  derived 
his  estate,  yet  as  it  did  not  appear  that  the  excc^ 
mors  of  Brooib  bad  any  authority  to  ccnvtr, 
no  privily  of  estate  was  shown  heiwoen 
him  and  Todd;  and  that  as,  by  the  award  to 
fiiv.or  of  Thorn,  the  deed  to  BrxKfks  was  ren- 
dered inoperative,  do  dissent  having  been  filed 
by  the  heirs  of  Brooks,  the  award  was  concla- 
sive  aeainat  them,  and  so  7\>dd  coold  not  avail 
himself  of  the  deed  to  Brooks,  os  a  subsisting 
outstanding  title ;  and  that  though  the  deed  to 
Tltom,  on  account  of  the  adverse  possession  of 
Todd,  was  void ;  yet  the  award  of  the  conimis- 
sionera  was  on  the  title,  and  being  in  favor  of 
7^m,  it  must  extend  and  enure  to  the  benefit 
of  all  those  from  whom  he  derived  title,  and 
confirmed  the  deeds  to  Macey  and  Plait,  who 
were  not  bound  to  enter  any  diaseot,  as  the 
award  was  in  favor  of  their  alienee.  Je^kwn, 
ex  dem.  Dunbar,  v.  Todd,  6  J.  R.  257. 

25.  The  claim  of  defendants  to  the  value  of 
their  irhprovements  must  depand  upon  the  re- 
port of  the  circuit  judse.  Jackson,  ex  dem. 
:^inlsbury,  v.  PVatson,  2  C.  It  105. 

26.  If  the  plaintiS;  before  brining  his  actioD, 
ofiTer  to  pay  the  vadue  of  the  improvemcnWt 
he  will  be  entitled  to  costs.    Ibid, 
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•PARDON. 


1.  A  pardoo  of  a  person  convicted  of  for- 
gery and  sentenced  to  the  state  prison  for  life, 
contained  a  proviso  that  nothing  in  the  panlon 
**  shall  be  construed  so  as  to  relieve  the  said 
A.  of  and  from  the  legal  disabilities  to  him  from 
the  conviction,  sentence  and  imprisonment, 
other  than  the  said  imprisonment:"  this  proviso 
is  repiiffnaut  to  the  pardon  itself^  and  must  be 
rejected,  and  the  party  is  freed  from  all  legal 
disabilities.  T%e  People  v.  Pecue,  in  error,  3 
J.  C,  333. 

2.  If  a  prisoner,  who  has  been  pardoned  on 
condition  of  his  leaving  the  United  States  within 
a  limited  time,  do  not  depart,  and  is  aflerwards 
taken  up  for  not  so  doing,  he  may,  on  its  ap- 
pearing to  the  Court  that  he  was  derauged  in 
his  intellects,  be  discharged,  on  condition  of 
departing  within  the  same  period  from  the  day 
of  discharge.     JVie  People  v.  James^  2  C.  R.  57. 

3.  A  person  sentenced  to  the  state  prison  for 
life,  and  aflerwards  partloned,  is  restored  to  his 
rights  and  duties  as  a  parent,  and  becomes  en- 
tided  to  the  costody  of  his  infant  children,  who 
bad  been  placed  under  the  care  of  a  guardian, 
appointed  during  his  civil  death.  In  the  nuU- 
Ur  of  Denting,  10  J.  R.  232.    S.  C.id.  483. 

4.  The  effect  of  the  pardon  is  to  acquit  the 
offender  of  the  penalties  annexed  to  the  con- 
viction, and  to  give  him  a  new  credit  and  ca{)a- 
city,  but  it  does  not  affect  or  annul  the  second 
marriage  of  his  wife,  nor  the  sale  of  his  prop- 
erty by  persons  appointed  to  administer  on  his 
estate,  nor  devest  bis  heirs  of  the  interest  ac- 

3uired  in  his  estate,  in  coaseqaence  of  his  civil 
eatfa.    IbuL 

SeSfCBxycEKtt  XXII.    IMtence^  C.  555. 


PARENT  AND  CHILD. 


1.  A  parent  is  bound  to  provide  his  infant 
children  with  necessaries ;  and  if  he  neglect  to 
do  so,  a  third  person  may  supply  them,  and 
charge  the  parent  with  the  amount  Van 
Valkinhurgh  v.  Waison,  13  J.  R.  480. 

2.  But  such  third  person  must  take  notice  of 
what  is  necessary  for  the  infant  according  to 
his  situation  in  hfe ;  and  where  the  infant  lives 
with  his  parent,  and  is  provided  for  by  him,  a 
third  person,  furnishing  the  infant  witli  neces- 
saries, cannot  charge  the  parent  for  tliem.  Ibid, 

3.  There  is  no  obligation,  at  common  law, 
by  which  a  child  can  be  made  liable  to  support 
an  infirm  and  indigent  parent,  but  the  obligation 
is  created  solelv  by  statute;  and  therefore,  a 
promise  from  the  child  to  pay  for  necessaries 
furnished,  without  his  request,  to  his  indigent 
pnrent,  is  not  implied  by  law.  Edwards  v. 
Davis,  16  J.  R.  281. 

4.  The  natural  and  moral  obligation  of  a 

child  to  support  an  indigent  'parent 

[  *161  ]    can  be  enforced  only  in  the  ^mode 

pointed  out  by  the  act  for  the  relief 


and  settlement  of  the  poor.    (Sess.  36.  c.  78.  s. 
2J.)    Ibid. 

See  tiL  Chancert,  XLVIII. 


PARTITION. 

1.  Hoto  it  may  he  made,  and  Hit  effect  ofU, 
II.  Proceedings  under  the  statute. 

I.  Hoto  it  may  be  made,  and  the  effect  of  it. 

1.  A  partition  deed  operates  as  an  estoppel 
to  the  parties,  and  all  claiming  under  tliem ; 
so  that  where  a  partition  was  made  in  1747, 
and  possession  taken  by  the  parties  according 
to  the  survey  and  map,  then  made,  it  was  held 
conclusive;  though,  by  a  second  survey,  in 
1801,  it  was  found  that  there  was  a  mistake 
in  the  first  survey,  on  which  the  partition  was 
founded.  Jackson,  ex  dem.  Ostrander,  v. 
Hasbrauck,  3  J.  R.  331. 

2.  A  pcurol  partition  between  tenants  in 
common,  carried  uUo  effect  by  each  party 
taking  possession  of  his  respective  share, 
when  the  only  object  is  to  ascertain  the  sef)a- 
rate  possession  of  each,  is  binding  on  the 
parties.  Jackaonj  ex  dem.  Duncan,  v.  HardcTj 
4  J.  R,  202. 

3.  Where  the  whole  right  and  tide  of  the 
party  setting  up  such  tenancy  in  common  is 
denied,  or  the  source  from  whence  he  derived 
his  title  is  abandoned,  a  parol  partition  will 
not  operate  as  a  transfer  of  title.  Jackson,  ex 
dem.  Vanbeuren,  v.  Vosburgh,  9  J.  R.  270. 

4.  A  partition  made  by  commissioners  a(>- 
pointed  extra-judicial ly  by  the  parties,  will  not 
prejudice  third  persons.  Brandt,  ex  dem. 
Walton,  V.  Qgrfen,  3  C.  R.  6. 

5.  Where  partition  was  made  in  1764,  under 
the  colonial  act  of  1762,  and  on  the  trial,  in 
1813,  the  map  and  field  book  which  had  been 
filed  pursuant  to  the  direction  of  that  act  were 
produced  in  evidence,  but  the  balloting  book 
could  not  be  found;  held,  that  afler  such  a 
lapse  of  time,  and  the  act  of  the  parties  recog- 
nizing the  partition,  it  would  not  l)e  invalidate 
by  the  want  of  the  balloting  book.  Jackson^ 
ex  dem.  JSJocky  v.  Richtmytr,  13  J.  R.  367. 

6.  An  agreement  relative  to  a  partition  exe- 
cuted by  a  third  person  in  the  name  of  one  of 
the  parties,  who,  it  did  not  appear,  had  any 
authority  to  execute  it,  was  held  to  be  ratified 
by  the  subsequent  acts  of  the  party  in  whose 
name  it  was  made.    Ibid, 

7:  Where  land  was  conveyed,  and  the 
grantee  entered  into  possession,  and,  aftf)r- 
w^rds,  proceedings  were  had  in  partition  in 
relation  to  the  same  premises,  to  which  the 
grantee  was  not  a  |)arty,  and  the  promises 
were  sold  by  the  commissioners  ap{x)iuted 
by  the  Court,  and  conveyed  by 
*thcm  to  a  purchaser;  hild,  that  [*1G5S] 
the  first  grantee  was  not  preclud- 
ed by  the  proceedings  in  {Hulition,  from 
controverting  the  right  of  the  subsequent  pur- 
chaser, and  that,  his  possession  being  adverse, 
the  deed  from  the  commissioners  was  void. 
Jackson^  ex  dem.  Smith,  v.  Vrooman^  13  J.  R.  488. 
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8.  Where  a  special  verdict  stated  that  A. 
and  others,  being  some  of  the  proprietors  of  a 
patent,  in  1763,  released  part  of  the  patent  to 
certain  Indians,  in  tnist ;  in  which  release  K^ 
another  of  the  proprietors,  refused  to  join ; 
and  that  in  1764,  K.  and  the  other  proprietors 
were  seised  of  the  patent,  and  macte  partition 
of  the  whole,  including  the  part  released  to 
the  Indians ;  held,  that  the  jury  having  found 
the  fact  of  seisin,  without  explaining  now  the 
proprietors  became  re-seised,  it  was  to  be  pre- 
sumed that  they  were  lawfully  re-seised,  and 
that  any  intendment  might  be  made  that  the 
fact  mjgbt  reauire ;  and  that  K^  with  knowl- 
edge of  the  release,  having  united  in  the  par- 
tition, and  having  afterwards  made  a  subdivis- 
ion of  the  lot  drawn  by  him,  with  ano'thcr 
proprietor,  he  could  not  question  the  validity 
of  the  partition.  Jackson,  ex  dem.  Elock,  v. 
Bichtmyer,  in  error,  16  J.  R.  314. 

IL  Proceedings  under  (he  skUuU. 

9.  If  a  {Mirty  named  in  the  petition  be  stated 
to  be  seised  of  a  certain  portion,  the  Court 
vriW  intend  it  to  be  a  seisin  in  fee.  Lueet  v. 
Beeknum,  2  C.  R.  385. 

10.  A  general  guardian  cannot  act  for  an 
infant  party,  but  an  ap|X)intment  of  a  guardian 
ad  litem  must  be  made  by  the  Court  under  th6 
act  Matter  of  Stratton^  1  J.  R.  509.  In  the 
matier  of  Sharp,  10  J.  R.  486. 

11.  Where  one  of  the  parties  applying  to 
make  a  partition  under  the  act  or  1785,  sec. 
15.  is  an  adult,  the  proceedings  are  valid, 
though  the  others  are  infants.  Jacksony  ex 
dem.  Gillespy,  v.  Wodsey,  11  J.  R.  446. 

12.  A  guardian  ad  litem  in  partition  may  be 
a  purchaser  at  the  sale  made  by  the  commis- 
sioners pursuant  to  an  onler  of  the  Court    Ibid, 

13.  A  person  claiming  only  a  right  of  dower 
does  not  come  within  the  act,  and  cannot  be 
made  a  party  to  the  proceedings,  or  be  affect- 
ed by  the  judgment,  and  cannot  be  made  liable 
for  the  costs.  Bradshctw  v.  Callaghan,  5  J.  R. 
80.  In  error,  8  J.  R.  558.  But  a  partition 
among  the  other  tenants  is  good,  though  the 
dower  of  the  widow  is  excepted  and  left  undi- 
vided.   Ibid, 

14.  Where  6oe  of  several  tenants  in  com- 
mon had  aliened  lis  share  before  presenting 
the  petition,  and  the  plaintiff  proceeded  as  it 
no  such  alienation  had  been  made,  by  giving 
notice  to  the  original  co-tenant,  without  taking 
notice  of  the  grantee,  the  judgment  was  held 
to  be  void.  Jackson,  ex  dem.  Jintell,  v.  Brown, 
3  J.  R.  450. 

15.  In  the  petition,  it  is  not  necessary  Yo  set 
forth  the  rights  and  titles  of  the  several  tenants, 
at  large ;  nor  is  it  necessary  to  allege  the  seisin 
of  tli<i  ancestor  or  i)ersou  from  whom  the 
parties   derive   title;   but    it  is  sufficient    to 

state  in  general  terms,  that  each 
[  *163  ]  tenant  was  ♦seised  of  his  |)art  or 
.share  in  fee,  or  as  the  case  may 
be,  whether  such  seisin  be  acquired  by  descent 
or  purchase.  Bradshaw  v.  CaUaghan,  8  J.  R. 
658. 

16.  A  tenant  in  common  of  the  inherit^ 
ance  mav  maintain  partition,  notwithstanding 
a  particular  estate  is  outstanding.    Ibid* 
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17.  So,  where  a  partition  was  made  anioog 
several  heirs,  assigning  to  each  bis  portion  of 
lands,  by  metes  and  bounds,  but  excepiiag 
from  each  portion  one  third  thereof  as  the 
dower  of  the  widow  of  the  ancestor,  it  was 
held  valid.    Ibid, 

18.  A  rule  to  appear  and  answer  is  not  of 
course,  but  must  be  moved  for.  Seaman  r. 
Davenport,  1  C.  R.  7. 

19.  Where  the  defendants  do  not  appear, 
the  Court,  on  motion,  will  make  an  order  for 
partition.  JSTeilson  y,Oa:,lC.fLm,  (This 
form  of  the  rule  in  partition  ia  given  in  this 
case.) 

20.  The  commiBsionens  are  named  by  the 
party  to  the  Court,  and,  if  approved  of,  ap- 
pQJnte<)  according  to  the  nomination.    Ibid, 

21.  Where  no  opposition  is  made  to  a 
motion^  it  is  sufficient  to  read  the  notice  and 
affidavit  of  service.  Codd  j,  Harison,  3  C.  R. 
82.    Bell  V.  BMnelander,  1  C.  IL  20. 

22.  The  petition  of  the  plaintiffs,  dler  set^ 
ting  forth  their  rights,  staled  that  F.,  one  of 
the  defendants,  was  seised  in  fee  of  a  moiety, 
subject  to  two  mortgages  to  A.  and  C,  and  to 
P.,  the  other  defefidant  F.  and  P.  pleaded  in 
bar,  that  before  presenting  the  petition  of 
the  plaintiffs,  A.  and  C.  assigned  their  nion- 
^ge  to  P.;  A.  and  C.  pl^ded  turn  tenetd 
tnsimvl;  the  plaintiff  replied,  confessing  ril 
the  facts  in  the  pleas,  and  praying  judgment 
of  partition ;  and- then  gave  notice  of  a  motion 
for  judgment  on  the  pleadinga.  The  defend- 
ants aAerwanls  put  in  general  den^urrers  to 
the  replication ;  but  the  Court,  Ufion  the 
pleadings,  gave  judgment  as  prayed  for  by  the 
plaintiflfs.    Mtmray  v.  FStzsimmons,  2  J.  R.  482. 

23.  A  tenant  entering  under  a  person  claim- 
ing the  whole  in  severalty,  is  not  entitled  to 
the  value  of  his  improvements,  from  persons 
recovering  as  co-tenants  under  the  acts  of  the 
16th  of  March,  1785,  and  10th  of  Ftbruary, 
1791.  Jaekson,  ex  dem.  Van  Denbtrg,  v.* 
Bradt,  2  C.  R.  SOa 

24.  Where  the  ptaintifTs  lessor  in  ejectment 
claims  title,  under  a  partition,  made  by  virtue 
of  the  act,  (Sess.  24.  c.  176.)  of  tlie  lands  of 
which  the  defendant,,  or  those  from  whom  he 
derives  title,  were  in  possession  prior  to  tlie 
passing  of  that  act,  it  is  no  defence,  that  tbe 
plaintiff  had  not  |)aid  for  the  improvemeuts 
pursuant  to  the  act  of  1785.  Jodbon,  ex  dem. 
Fan  Dan  Bergh,  v.  TrusdeU,  12  J.  R.  246. 

25.  Where  a  person  entered  upon  an  im- 
proved land  by  4l  permission  of  a  tenant  in 
common  of  the  land,  and  a  partition  was  after- 
wards made  In  1793,  (see  the  arts  of  the  l<)lli 
oi March,  1785,  and  3d  of  JipriU  1732;)  k*M 
that  the  person  to  whose  share  the  laud  had 
fallen  on  the  division,  could  not  maintain 
ejectment  for  it,  without  finst  teudering  to  ihe 
tenant  the  value  of  tlie  improvcnieiHs  iiwde 
before  and  since  the  partition,  deduct iufr  <or 
the  use  and  occupation  of  die  land.  Jacksany 
ex  dem.  Fisher,  v.  Creal,  13  J.  R.  116. 

26.  Where  the  husband  is  sensed  of  lai-d  in 
severalty,  his  widow  cannot  proceed  ui«ler 
the  act  for  the  partition  vf  lands, 

(Sess.  36.  c.  «100.)  in  order  to  ob-    [  ^Wi  ] 
tain  her  dower;  nor  can  she  be 
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made  a  party  to  a  fmrtrtion  among  the  heirs,  | 
devisees  or  grantees  of  the  husband.     Coles  v. 
Coles,  15  J.  IL  319. 

27.  But,  il  seems,  that  where  the  husband 
'waiK  seised  as  a  joint  tenant,  or  tenant  in  cora- 
rnon,  the  widow,  as  her  right  of  dower  ex- 
tentis  only  to  the  undivided  part,  is  a  proper 
party  to  a  partition  among  the  several  joint- 
owners.     IbiiL 

28.  Where  the  defendants  in  partition 
pleaded  non  tenerU  insimul,  on  which  issue 
was  joined ;  and  it  appeared  that  A.,  one  of 
the  defendants,  had,  before  the  service  of  the 
pctilion  and  notice,  conveyed  all  his  right  in 
the  premises  to  one  of  his  co-defendants,  who 
wos^  liefore,  a  tenant  in  common  with  him ; 
tke  Courts  after  the  rights  of  the  parties  had 
been  ascertained;  refused  to  turn  the  plaintiffs 
round  to  a  new  action,  on  account  of  a  vari- 
ance between  the  petition  and  proofs,  as  to  the 
quantity  of  interest  in  the  respective  tenants  in 
common ;  but  gave  judgment,  that  as  to  A., 
the  ploiutifT  should  go  without  day,  and  pay 
}}ia  costs,' Init  as  tx>  the  other  defisudants,  the 
fdaintifis  should  have  judgment  according  to 
the  pHM^-ia-the  cause,  Ferris  y.  Smiih^  17  J. 
1L221.  ^ 

2i>.  I rr  partition  under  the'  act,  (Sess.  8,  ch. 
39.  B,  15. 1  Greerd.  ed,  L.  170.)  a)l  the  parties 
must' be  tenants- in-  common  of  all  the  lands 
intended  to  be  divided ;  and  if  some  of  the 
parties  had  on  interest  in  the  same  poft  of  the 
food,  irat-not  Jo.  another  part,  the  partition  is 
void.  Jackson,  ex  dem.  ffmkoop^  v.  Myres,  14. 
J.  R.  354.  

Sec  tit.'  Ca^LVCZRTy  XLIX. 
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j.  (a)  Wluji  constUidts  a  partnership;    (b) 

Evidence  of.  1^  ei^ence  of  a  partner- 

ship ;  {c)  Spteial  or  limilea  paHnersfiipi 

II.  How  far  the  ads  of  one  partner  bi^id  the 

^  othar,^  .   y.    . 

I II.  DissoluHon  of  a  partnership,  •  • 

IV.  Actions  by  or  ^against  partherit ;  Ja)  Ac- 

tions hUwten  partners;  (b)  Actions  he- 
tvDten  partners  and  third  persons-, 

) 


L  (a)  ffkat  conMydes  a  partnership ;  (b)  Evi 
dtnce  of  the'^exisience  of  a  partnership  ;  (c 
Speciator  limited  partnership, 

(a)  What  eonstHtUes  a  partnership. 

J.  Where  A.  and  fonr  others  were  owners 
in  distinct  proportions*  of  ji  cargo. purchased . 
with  tlie  proceeds  of  an  outward  cargo  also 
belonging  to  the  same  persons,  but  A.  was  not 
connected  in  trade  with  the  others,  and  made 
insurance  on  his  part  of  the  cargo^  n^  his  own 
account,  and  there  Was  no  agreement  between 
tlie  parties,  to  share  in  the  future  sale  of  the 
cargo;  AciU!,  that,  they  were  not  partners. 
Jiolmts  ▼.  United  Jnsiuranct  Company,  2  J.  €. 
329.  f 

3r  Underwriters    on   the  same  policy,  by 
accepting  an  abandonment^  and  appointing  a 
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common  agent  to  take  care  of  the  property,  do 
not  thereby  constitute  themselves  partners. 
United  Insurance  Company  v.  Scott,  1  J.  li. 
106. 

3.  A.  end  B.  having  entered  into  a  con- 
tract with  a  turnpike  corporation, 
*to  make  and  complete  a  certain  [  *165  ] 
road,  aflerwards'  made  an  agree- 
ment with  C,  "  to  let  him  have  a  share  of  the 
profits,  if  any,  in  making  the  second  ten  miles 
of  the  road,  in  pro()ortion  to  the  help  he  af- 
forded in  completing  the  same ;  the  one  half 
to  ^e  taken  from  A.'s  part,  and  the  other  from 
B.'s  part ;"  held,  that  this  agreement  did  not 
create  a  partnership  between  A.,  B.  and  C, 
but  was  a  mode  only  of  paying  C.  for  his 
help  and  labor.  Muxzy  v.  Whitney,  10  J.  R.  226. 

i.  Where  A.  owned  three  fourths  of  a  ves- 
sel, and  B.  one  fourth,  and  they  agreed  to  fit 
her  out  on  a  voyage  to  L,,  and  three  fourtlis 
of  the  c^go  were  purchased  by  A.,  and  the 
other  fourth  by  B.,  but  the  part  of  B.  was  not 
distinguished  from  the  rest  of  the  cargo  by 
any  particular  marks,  and-the  whole  caiigo  was 
ta  be  sold  at  h,,  for  the  joint  account  and  ben- 
e6t  of  A.  and  B.,  and  the  cargo  %raa  sold  at 
L,  accordingly ;  held,  that  there  was  no  agree- 
ment constituting  a  partnership  in  the  pur- 
chase of  the  outward  ^;a4;£0j  or  to  share  jointly 
in  the  ultimate  profit. -and  loss  a^  the  adven- 
ture ;  and  even  if  there  was  a  partnership  as 
fkr  as  respected  tronsportation  and  selling  of 
the  outwonl  cai^go,  yet  it  terminatsd  with  the 
sale  of  the  outward  cargo,  and  the  interest  of 
A.  and  B.  in  the  return  cargo  was  se|)erate  nnd 
distinct,  each  belns  entitled  to  bis  rcs{>ectivc 
proportion  of  it,  without  any  concern  in  the 
profit  or  loss  whicii  might  ultimately  a^ise. 
Post  ^  Russel.T,  Kimberiy  fy  Brace,  9  J.  R.  470. 

5.  A.  and  B.,  citizens  of  the  United  States, 
having  been  partners  together  in  France,  in 
September,  1806,  agreed  to  dissolve  their  part- 
ncFsliipfAm)  that  B.,  sliould  establish  himself 
in  A'eir- ForA,  and  A.  remain  in  France;  that 
they  should  exert  themselves  to  procure  con- 
signments from  the  United  States ;  that  A. 
should,  ship  goods  to  Bp,  the  amount  of  which 
and  sucl)  sum  as  J3.  would  firocure.by  asso- 
ciation, loan  or  credit,  were  to  be  converted 
into  reasonable  -advances  on  goods  consigned 
to  A. ;  tiiat  on  sliipmcnts  made  by  A.  to  tlio 
United  States,  by  oj-der  of  p.,  the  latter  should 
tiiceive  one  third- of  the  profits,  and  on  slii^ 
ments  by  B,  to  France,  A.  Fhonld  receive  one 
third  of  the  profits,  and  that  B.  should  have 
one  third  of^  the  commissions  on  consign- 
ments fifom  the  United  States  to  ^. ;  that  a 
statement  of  their  respective  accounts  should 
be  made,  at  the  end  of  each,  year,  and  if  one 
of  the  parties  had  incurred  losses,  the  other 
wan  not  to  be  answeralile  for  them,  beyond  a 
forfehure  of  the  profits  of  the  year.  Acconl- 
ing  to  this  agreement  B.  established  himself  as 
tt  merchant  in  Aeir-  York,  and  contracted  debts 
in  relation  to  his  businesa ;  held,  in  an  action 
against  A.  &  B.  as  partners,  that  by  this  agree- 
ment l)etween  them,  they  were  partners,  there 
being  a  commtmity  of  profit  and  loss ;  that  as 
the  debt  for  which  the  plaintiff  sued,  being 
princiiMiIly  (br  money  k^nt,  had  rektion  to  tho 
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partnerabip  concerns,  ho  was  entitled  to  re- 
cover agaiiiBt  both  ;  and  that  it  was  not  neces- 
sary for  the  plaintiff  to  sliow,  that  the  money 
lent,  or  credit  given,  was  nsed  for  the  benefit 
of  the  copartnership ;  and  that  the  stipulation 
limiting  tne  extent  of  the  liability  of  each  part- 
ner for  losses  incurred  by  the  other,  though 
▼slid  as  between  themselves,  did  not  affect 
third  iiersons.  JValden  if  WaLUn  v.  Sherhume 
if  JScJb'n,  15  J.  R.  409. 

6.  Where  real  estate  is  held  by  persons  who 

are  partners  in  trade^  *for  the  our- 
{  *  166  ]     poses  of  their  partnership,  they  nold 

as  tenants  in  common,  and  the 
rules  relative  to  partnership  property  do  not 
apply  in  regard  to  it :  therefore,  one  partiier 
can  sell  no  more  than  his  individual  interest 
in  the  land,  and  when  both  join  in  a  sale  and 
conveyance  of  the  land,  and  one  only  receives 
the  purchase  mon^,  ijie  other  may  maintain 
an  action  against  him  for  his  proportion.  Cxdes 
V.  Co^,  15  J.  R.  159. 

7.  Where  one  'person  advances  funds  for 
carrying  on  trade,  and  another  gives  his  per- 
sonal services,  for  which  he  is  to  receive  a 
proportion  of  the  profits,  there  is  a  partner- 
ship existing  between  them,  both  as  regards 
the  parties,  and  third  persons.  Dob  v.  HaUey, 
16  J.  R.  34. 

8.  H.  and  S.  made  a  joint  purchase  of  a 
quantity  of  goodes  each  paying  one  half  of  the 
price.  They  sold  to  A.  one  packase  of  the 
goods  at  a  credit  of  Ave  monins,  and  divided 
the  residue  of  the  goods  between  them,  and 
II.  paid  S.  for  one  half  of  the  price  of  the 
package  sold.  A*,  the  purchaser  of  it,  having 
Lecome  insolvent,  H.  brought,  an  action  of  as- 
Mump»ii  against  S.,  to  recover  one  half  of  the 
loss  arising  from  the  sale  of  the  package; 
hddf  that  it  was  a  partnership  transaction, 
therefore  an  action  at  law  could  not  be  main- 
tained without  proving  sn  express  promise  to 
pay.  HaUUd  v.  Schmdzd,  17  J.  R.  60.  Sed 
gutertt 

(b)  EMdenee  of  the  exttUnee  of  apmintr^p, 

9.  The  existence  of  a  partnership,  the  firm 
of  the  partnership,  and  whether  a  note  was 
given  on  a  partnership  transaction,  are  facts 
which  may  be  left  to  the  jury  to  infer  from 
the  evidence.    Drake  v.  Elwyn,  1  C.  R.  184. 

10.  A.  and  B.  are  partners  in  one  concern, 
nnder  the  firm  of  A.  &  Co.,  and  A.  is  also  a 
partner  with  C.  in  a  distinct  concern :  A^  &, 
Co.  draw  a  bill  of  exchange  on  C,  who  re* 
fuses  to  accept  it ;  in  an  action  against  A.  Sc 
Co.  as  drawers  of  the  bill,  a  promise  by  C, 
after  he  had  been  arrested,  to  pay  it,  is  not 
evidence  that  he  was  a  partner  with  A.  in 
the  firm  of  A.  6l  Co.  Bogert  v.  Lingo^  3 
C.  R.  92. 

11.  In  an  action  against  A.,  B.  and  C,  as 
secret  partners,  the  declarations  and  acts  of 
A.,  though  evidence  to  show  that  he  consid- 
ered himself  a  secret  partner  with  B.  and  C, 
are  not  admissible  directly  to  charge  or  im> 

Slieate  B.  as  a  partner,     nliitney  v.  I^^ris,  10 
.  R.  66.  , 

13.  In  on  action  ef  auiunp$it  against  A. 
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and  B.,  as  partners,  they  pleaded  that  the 

firomise,  if  any,  was  made  by  A.  and  R  joint- 
y,  with  one  C.,  and  not  by  A.  and  B.,  &c.; 
h^Ui^  that  the  declarations  of  A.  and  B.,  or  of 
C,  were  not  admissible  evidence  in  support 
of  the  plea.  Sweeting  v.  Turner,  10  J.  R. 
216. 

13.  Two  persons  signing  a  joint  note  is  no 
evidence  of  a  partnership  between  them.  Hop- 
kinsv.Smiih,nJ.R.iei. 

14.  General  reputation  connected  with  cor- 
roborating circumstances,  will  be  sufficieut  at 
least,  prima  facte,  to  establish  |he  fiict  that  A. 
was  a  partner  of  B.  &  .C.  Whiineu  v.  SIcritng, 
14  J.  R.  215. 

15.  And  if  B.  and-  C.  have  acknowledged 
the  existence  of  articles  of  copartnership  be- 
tween them  and  A.,  which,  upon 

due  notice,  they  *t^Bfuse  to  pro-    [  *]67  ] 
duce  at  the  trial,  the  iury  may  rea- 
sonablv  infer  that,  if  prbduced,  they  would 
have  showp  the  fact  of^paitnership.    IhidL 

16.  But  the  mere  acknowledgmeDt  of  R 
and  C.  that  A.  was  their  partner,  is .  not  soffi- 
cient  to  bind  him.    Rid. 

17.  A  witness,  a  commission  merchant  io 
New-York,  testified,  that  be  bad .  become  ac- 
qu^nted  with»  and  did  much  business  ibr  a 
merchant  in  AnHgua,  and  understood,  in  the 
course  ^f  his  business  and  from  general  re- 
port, that  be  was  a  partner  in  a  house  or  firm 
in  London,  on  whom '  he  hdd  drawn  a  bill  of 
exchange,  though  the  witness  had  not  kuowo 
or  heard  of  the  drawer  or  drawee,  ntktil  more 
than  six  montlis.  after  the  bill  was  drawn; 
held^  that  this  was  sufiScient  evidence,  pn'sta 
fade,  to  show  that  the  drawer  of  the  fMll  was 
a  partner  in  such  ^rin.  Goimin  v.  Jackson,  20 
J.  R.  176. 

(c)  Special  or  limited  p^ainership^ 

18.  Where  there  is  a  special  and  limited 
partnership,  and  persons  deal  with  it,  knonin| 
It  to  be  such,  they  are  hound  by  the  terms  of 
tlie  partnersliin,  and  cannot  make  tl)e  other 
partners  liable  oeyond  them.  Ensign  v.  IVands, 
IJ.  C.  171.  .      » 

19.  One  partner  pannot  bind  his  cofxaitDer 
by  any  contract  uotvconnected  with  the  trade 
or  business ;  and  a  knowledge  in  third  per- 
sons, ef  the  limited  nature  of  the  partDcrshi[i, 
will  be  inferred  fVx)m  cireumetances.  lAt- 
tiur«ton  V.  iZoMevett,  4  J.  R.  251. 

20.  h  ^eeriMythat  a  publication  in  the  gazette, 
of  the  nature  of  the  partnership,  at  the  time  of 
its  commencement,  is  constructive  notice  to  all 
those  who  may  afterwards  take  the  partner- 
ship security.    Ihid. 

II.  How  far  the  O/Cts  of  one  partner  bind  the 

iU.  One  partner  cswiot  bind  his  "copartner 
by  seal.  Oemeni  v.  BtUth,  3  J\C.  ISO.  Crten 
V.  Beida,  2  C.  R.  254.  &  P.  Tom  v.  CW- 
fidi,  2  J.  R.  2ia  S.P.  Ludlow  r.  Simoiul,^ 
C.  0>  Ej.  1. 

23. .  And  a  release  by  ^e4>bli|ree  to  the  other 
partner,  of  An  pttrtneil^p  mt,  will  not  af- 
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feet  the  specialty.    C^meni  v.  Bnuh^  3  JT. 
C.  180. 

2J.  If  one  of  two  partners  |^ivo  a  bond  and 
warrant  of  attorney,  on  behalt  of  himself  and 
his  partner,  they  are  void  as  to  the  partner 
who  did  not  sif^n  them;  but^  if  judgmcut  has 
been  entered  thereon,  it  will  not  be  vacated  on 
a|)plication  of  the  |>artner  who  did  execute 
them.     Green  v.  Beals,  2  C.  R.254. 

24.  If,  in  such  case,  the  application  had 
been  made  by.  the  other  partner,  th9  Court 
would  not  have  vacated  the  judgment,  but 
would  have  directed  tlie  execution  not  to  be 
served  on  liiin,  and  that  only  the  interest  in 
the  joint  property  of  the  partner  should  be  li* 
able  under  the  juc^raent.  .IhiiJL 

25.  A  security  given  by  one  partner,  in  the 
name  of  the  partnership,  for  a  debt  known  by 
fhe  person  taking  the  security  to  be  his  indi* 
vidual  debt,  and'  without  tlie  consent  'of  the 

other  partner,  is  not  *  binding  upon 
'[  *168  ]     them.    Lwingston  v.  Hoiiit,  2  C. 

R.  216.  &  P.  Livingston  v.  Roott' 
vtU^  4  J.  R.  251.  &  P.  Dubois  v.  RooseveU^  4 
J.  R.  2ei2.  n.  &P.  Lansing  v.  Gain^H  J.  R. 
300. 

26.  Neither  will  a  person  who  has  become 
surety  under  such  circuiiistances,  >  and  sup- 
posing that  he  has  undertaken  for  a  debt  of  the 
partnership,  be  liable.  Ltuingston  v.  Hastie^  2 
C.R.246. 

27.  But  in  the  case  of  a  note  in  the  hands 
of  a  bona  fidt  endorsee,  the  law  is  otherwise. 
Per  LivingBton,  J,  Ibid.  S.  P.  Per  Kent,  Ch. 
J.     Livingston  v.  RooseveU,  4  J.  R.  251. 

2d.  Where  one  of  the  partners  signs  the 
name  of  the  firm  to  a  deed,  and  acknowledges 
the  seal,  which  is  also  acknowledged  by  the 
other  partner,  it  seems,  that  both  will  be  bound. 
Ludlow  V.  Simond,  2  C.  C.  E.  1.. 

29.  A  release,  under  seal,  by  one  partner,  in 
the  name  of  the  firm,  of  a  debt  due  the  part- 
nership, is  iModing  on  all  the  partners.  Pier- 
son  V.  Hooker,  3  J.  R.  68.  &  P.  Bulkley  v. 
Dayton,  U  J.  R.  387. 

do.  Where  one  of  two  partners  executes  a 
bond,  to  which  he  subscnfoes  the  name  of  the 
6rai,  and  affijices  one  seal,  the  other  partner 
having  iveviou'sly  read  and  approved  Che  bond, 
and  consenting  that  his  copartner  should  exe- 
cute it  for  both,  and  bein^  in  the  room  at  the 
time  of  the  execution,  ttjough  not  actually 
signed  and  sealed  in  his  immediate  presence ; 
this  is  a  ffood  execution  of  the  bond,  so  as  to 
make  it  the  deed  of  both.  Maekay  v.  Blood- 
good,  9  J.  R.  285. 

31.  One  partner  of  a  firm  may  sign  a  deed 
of  composition,  and  release  a  debt  due  to  the 
copartnenhip.  Bruen  v.  Marquand,  17  J. 
R.58. 

32.  Though  one  partner,  as  such,  cannot 
bind  has  copartner  by  a  bond  or  writing  under 
seal,  to  comply  with  an  atoard;  yet  where  an 
award  is  made  pursuant  to  a  aubmission  so 
execut^  by  one  partner,  who  afterwards 
accepts  the  amount  awarded  in  favor  of 
the  partnership,  and  endorses  upon  the 
award  a  receipt  in  full,  it  is  sufficient  to  bar 
the  copartnership  claim ;  for  it  operates  as 
a  release  by  one  partner,  or  at   an  accord 


and  satisfaction.     Btiehanan  t.  Curry,  19  J. 
R.137. 

33.  Where  one  of  two  partners  subecriljea 
the  name  of  the  copartnership  to  a  note  as 
sureties  for  a  third  person,  without  the  author- 
ity or  consent  of  the  other  partner,  the  latter 
is  not  bound  ;  and  the  burden  of  proving  the 
authority  or  consent  of  the  other  partner,  lies 
on  tlie  creditor  or  holder  of  the  note.  Foot  v. 
Sabin,  19  J.  R.  154. 

34.  A  note  made  by  one  partner,  in  which 
he  says,  /  promise  to  pay,  &c.,  but  subscribes 
the  partnership  name,  ^  A.  B.  &  Co.,"  is  bind- 
ing on  the  firm,  and  not  on  the  partner  alone 
who  executed  it.    Doty  v.  Bates,  11  J.  R.  54^ 

35.  A  note  made  by  one  partner,  in  the 
name  of  the  firm,  will  be  intended  to  have  been 
made  in  fhe  course  of  partnership  dealings ; 
and  that  it  was  given  fbr  the  individual  debt 
of  one  of  the  partners  is  matter  of  defence, 
which  must  be  proved  by  the  party  taking  ad- 
vantage of  iL    i6uiL 

36.  Evidence  that  a  note  was  made  or  en- 
dorsed by  one  partner,  will  support  an  aver- 
ment that  it  was  made  or  endorsed  by  the 
finn.  ManhaUan  Company  v.  Ledyard,  1  C. 
R.192. 

37.  One  partner  cannot,  without  the  con- 
sent of  the  others,  introduce  *a 

third  person  or  a  partner  into  the    [  *169  ] 
concern.     Murray    v.  Bogert,  14 
J.  R.  318. 

38.  Where  one  of  two  partners  executes  a 
bond  fbr  duties  on  goods  imported  by  the  part- 
nership, with  surety,  and  the  surety  advances 
his  co-obligor  money,  with  which  he  |Miys  off 
the  bond,  the  surety  may  maintain  an  action 
against  both  partners,  this  being  a  partnership 
transaction  ;  though  if  the  surety  himself  had 
tak-en  up  the  bond,, he  could  only  have  brought 
an  action  for  money  paid,  against  the  partner 
who  executed  it  with  him.  Walden  v.  Sker- 
bume,  15  J.  R.  409. 

39.  Entries  made  by  one  partner,  during  the 
existence  of  the  partnership,  in  the  books  of 
aocounis,  are  evidence  against  both.    Ibid. 

How  far  the  acts  of  one  partner,  after  the  dis- 
solution of  the  partnership,  are  binding  on  the 
other.    See  post.  III. 

And  set  ExTi:fouisHMENT,  I. 

III.  Dissoiuiion  of  a  partnership. 

40.  The  death,  insanity,  or  bankniptcy  of  a 
partner,  works  a  dissolution  of  the  parmership. 
GrisvDotd  V.  Waddington,  15  J.  R.  57.  &  C. 
16  J.  R.  438,  m  error. 

41.  Either  partv  may,  by  his  own  act,  dis< 
solve  the  partnership,  unless  restrained  bv  the 
compact  between  them  U>  continue  it  u>r  a 
definite  period.    Ihid, 

42.  A  commercial  partnership  exiatinff  be- 
tween a  citizen  of  the  United  States,  and  the 
citizen  or  subject  of  a  foreign  country,  is 
dissolved  by  the  breaking  out  of  war  be- 
tween the  two  countries ;  n>r  as  soon  as  war  is 
commenced,  all  trading,  negotiation,  commu- 
nication, or  intercourse  with  the  enemy,  with- 
out the  direct  permission  of  government,  is  un- 
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lawful ;  and  no  valkl  contract  can  exist,  nor 
any  promise  arise,  by  implication  of  law,  from 
any  transaction  with  an  enerriy.  S*  C.  15  J. 
R.  57.  S.  C.  in  error,  1«  J.  R.  438.  &  P. 
Seaman  v.  JVaddingion,  16  J.  R.  510. 

48.  If  such  ]>aniicr8)iip  expire  by  its  own 
limitation  during  the  war,  the  existence  of  the 
war  dispenses  with  the  necessity  of  giving 
public  notice  of  the  dissolution.    Ibid. 

44.  The  power  of  one  partner  to  bind  the 
other,  ceases  with  the  dissolution  of  the  part- 
nership. Lannng  v.  Gaine  fy  Ten  Eyck,  2  J. 
R.  300. 

45.  If  one  partner,  after  the  dissolution  of 
tl^  copartnership,  issue  notes,  signed  wilhrthe 
name  of  the  partnership,  the  other  partner  is 
not  liable.    Ibid. 

46.  A  notice  of  the  dissolution  of  a  partner- 
shiy>  in  the  gazette,  is  suflicient  to  all  jiersons 
who  had  no  previous  dealings  with  the  part- 
nership.   Ibid. 

47.  One  partner  cannot  endorse  notes  or 
bills  given  to  the  firm  before  their  dissolution, 
although  authorized  to  settle  partnership  con- 
cerns.   Sanford  v.  MicHes,  4  J.  R.  224. 

•48.  So,  his  acknowledgment  of 
[  *170  ]    a  debt  after  a  dissolution  will  not 
bind  the  other  |)artners«      HackUy 
V.  Patrick,  3  J.  R.  536.     S.  P.  H'alden  v.  Sher- 
burne, 15  J.  11.409. 

49.  But  his  acknowledgment  of  a  debt  due 
from  the  imrtnerehip  before  the  dissolution  of 
it,  will  preclude  the  other  partners  from  avail- 
ing themselves  of  the  statute  of  limitations. 
Smith  V.  Ludlow,  6  J.  R.  267. 

50.  If  neither  public  notice  of  the  dissolution 
has  been  ^iven,  nor  special  notice  to  persons 
dealing  with  the  firm,  an  acceptance  of  a  bill 
by  one  partner,  in  the  partnership  name,  will 
bmd  the  others.    Keicham  v.  Clark,  6  J.  R.  144. 

51.  A.  and  B.,  partners  in  trade,  having  dis- 
solved their  partnership,  B.  took  the  propeny, 
and  engaged  to  pay  oir  all  the  debts  duo  by  the 
partnenhip,  among  which  was  a  judgment 
against  A.  and  B.  at  the  suit  of  C. ;  B.  having 
become  insolvent,  C.  threatened  to  take  out 
execution  against  A.,  who  paid  the  amount  of 
the  judgment,  and  C.  agreed  tliat  A.  might 
have  the  benefit  of  the  judgment,  to  recover 
the  amount,  out  of  the  propeny  of  B.,  in  the 
name  of  C. ;  A  sued  out  execution  a^inst 
the  land  of  B.,  which  was  bound  by  the  judg- 
ment ;  B.  assigned  all  bis  property  to  D.,  and 
others,  for  the  benefit  of  bis  creditors ;  held, 
that  A.  was  to  be  considered  merely  as  a  surety 
of  B.,  and  entitled  to  an  equitable  lien  on  the 
pro[>erty  of  B. ;  and  that  D.,  and  others,  tp 
whom  it  was  assigned,  took  i^  subject  to  such 
equitable  lien ;  and  the  Court  could  not,  tliere- 
fore,  relieve  them  by  an  audita  quereicL  Wad- 
dingtan  v.  Vredenbergh,  2  J.  C.  227. 

IV.  Actions  by  or  against  partneTB;  {b)  Actions 
between  partners ;  (b)  Actions  between  part- 
ners ana  third  persons. 

(a)  Actions  bettseen  partners, 

52.  One  partner,  in  a  particular  transaction, 
is  not  liable  to  the  others,  except  on  an  express 
promise  to  pay.    Casof  v.  Brush  2  C,  R.  293. 


53.  No  action  lies  by  one  partner  against 
another,  unless  there  has  been  a  settlement  of 
accounts,  and  a  promise  to  pay  the  beloDce. 
Murray  v.  BogeH,  14  J.  R.  3ia 

54.  A.,  and  B.  and  C,  and  D.  and  E.,  agreed 
to  run  fi  line  of  stages  from  Albany  to  Utica; 
eoch  of  the  three  parties  was  to  run  a  separate 

Eortion  of  the  road,  and. to  furnish  his  own 
orses  and  carriages  at  his  own  exjiense  and 
risk,  but  extra  expenses  for  extra  carriages 
were  to  he  paid  jointly.  .An  adjustment  of  5ie 
accounts  between  the  parties  took  place,  which 
wad  made  by  F.  at  their  request,  who  found  a 
balance  due  from  D.  and  £.  to  B.  and  C.  It 
appearing  that  D.  and  E.,  being^  jointly  cod- 
cemed  in  running  their  par%  of  the  line,  and 
generall^f  understood  to  be  partners  ;  hdd,  that 
E.  was  jointly  chargeable  for  the  money  re- 
ceived by  D.,  and  for  his  acts ;  and  tliat  B.  and 
C.  might  mainfain  an  action  fbr  money  had 
and  received  against  D.  and  E.,  to  recover  the 
balance  so  stated  to  be  due,  by  ihcL agent  em- 
ployed to  adjust  the  accounts,  there 
nejiig  no  such  partnership  •existing  [  •171  ] 
between  the  five  fiensons  concern- 
ed, as  would  prevent  such  a  suit.  Wetmort  v. 
BoAMJr,  9  J.  R.  307. 

55.  Covenant  does  not  lie  on  a  paitneiship 
agreement,  to  compel  the  payment  of  a  balance 
due  to  the  parmership  from  "onc  of  the  part- 
ners.   J^ven  v.  Spickerman,  12  J.  R.  401. 

56.  Where  partners  hold  land  together,  they 
are  tenants  in  common  merely,  and  if  on  a  ate 
and  conveyance  of  the  land  by  them,  one  re- 
ceives the  purchase  money,  the  other  may 
maintain  an  action  against  him  for  his  propor- 
tion.    Cdes  V.  Voles,  15  J.  R.  J59. 

57.  Where  H.  and  S.  made  a  joint  purchase 
of  goods,  and  after  selling  one  package  to  A.  at 
a  credit  of  5  months;  for  which  he  gave  a  note 
to  H.,  they  divided  the  residue  of  the  goods, 
and  H.  paid  S.  for  one  half  the  price  of  them ; 
and  A.  having  failed  to  pay  his  note,  H.  brought 
an  action  of  assumpsit  to  recover  of  S.  one 
halfof  tlie  amot^nt  so  lost;  held,  that  an  action 
at  laio  would  not  lie  on  an  implied  assumpsit 
of  S., .  as  it  was  a  partnership  transaction ;  but 
even  4f  an  action  would  lie  in  such  a  case,  yet 
as  H.  had  taken  the  note  of  A.  and  treated  it  sa 
his  own,  and  extended  the  time  of  credit  with- 
out the  consent  of  S.,  and  finally  made  a  coni- 
proniise  of  the  claim,  he  had  no  righPto  call  on 
S.  to  share  in  the  loes.  Halsledv.  Schisdzd, 
17  J.  R.  80. 

56.  After  a  verdict  for  the  plaintiff,  it  is  too 
late  for  the  defejidant  to  object  that  the  sub- 
ject matter  of  the  suit  was  a  cofMirtnership  con- 
tract between  iiim  and  the  plaintiffl  The  ob- 
jection should  be  made  at  tne  ti'iai.  SntWt  v. 
Alien,  18  J.  R.  245. 

(b)  Actions  between  partners  and  0drd  persons. 

59.  A  surviving,  partner  may  maintain  an 
action  in  bis  own  name,  for  a  debt  incurred  to 
the  partnership,  either  before  or  afler  ihc  death 
of  the  other  partner.  Bernard  v.  fyHeox,  2  /. 
C.  374. 

60.  It  is  the  same  where  the  other  partner 
has  withdrawn  himself  from  the  partnership 
i6id. 
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61.  In  an  action  by  a  partnership  for  a  debt 
contracted  witli  the  plamtifSs  and  a  fiartner 
since  deceased,  his  death,  and  the  survivorship 
of  t>ie  others,  should  be  alleged.  Holmes  and 
Drake  v.  D'Camp,  1  J.  R.  34. 

G2.  But  where  an  account  is  staie^  after- 
wards, by  tlie  defendant,  between  liim  and  the 
copartnership,  admitting  a  balance  due  by  him 
for. goods  sold  in  the  lirctime  of  the  deceased 
partner,  the  surviving  partner  may  ^recover 
such  balance,  or  kn  insimul  comptUaaserU,  with- 
out stating  the  death  of  the  other  partner,  and 
the  survivorship ;  for  the  stating  the  account  is 
in  the  nature  of  a  new  promise  to  the  survi- 
vor.    Ibid. 

63.  Where  several  persons  are  engaged  in  a 
joint  transaction,  the  proceeds  of  which  are  re- 
ceived by  a  th'utl  person,  who  promises  to  pay 
each  partner  his  respective  proportion,  in  an 
action  against  him  by  one  of  the  partners  for 
his  proportion,  he  cannot  object  that  there  are 
others  jointly  concerned.  Jaunn  v.  Morris,  3 
C.  R.  54. 

64.  If  one  of  two. partners  in  trade  purchase 
goods  for  both,  and  one  of  them  dies,  an  action 

>      of  indebitatus    assumpsit  may    be 

[  •ITS  ]    '  brought  *against  the  survivor,  with- 

,  out  taking  notice  of  the  partnership, 

or  the  death  of  one  and  the  survivorship  of 

die  other.     Goeld  v.  APKinstry^  I  J.  C.  405. 

65.  In  an  action  for  money  paid,  &c.  to  the 
use  of  a  partnership,  one  of  the  partners  hav- 
ings died  previously  to  the  tiin^  that  the  plnin- 
tfflTV  right  of  action  accrued,  the  promise  must 
be  stated  to  have  been  macle  by  the  partners 
liyin  jT  at  the  time  alone  *,  if  stated  to  be  by  the 
deceased  partner  and  his  survivors,  it  will  be 
fatal.     Thm  v.  Goodrich,  2  J.  R.  213. 

66.  ISone  partner,  for  the  benefit  of  the  part- 
nership, give  a  bond  with  a  surety,  which  bond 
the  surety  is  compelled  to  pay,  he  can  main- 
tain no  action  against  the  other  partners.    Ibid. 

€7.  Where  one  partner  makesa  warranty  on 
Ihe  sale  of  goods^  an  action  may  be  maintained 
«m  the  warranty  against  that  partner,  without 
joining  the  other.  Clark  v.  Holmts,  3  J.  R. 
148. 

68.  On  an  application  to  the  equity  of  the 
Supreme  Court,  they  will  take  notice  of  the 
rule  in  Chancery,  that  partnership  property, 
taken  in  execution  for  the  separate  debt  of  one 
of  the  partners,'  cannot  be  held  against  the 
joint  creditors ;.  nor  can  the  share  of  such  part- 
ner be  applied  to  the  separate  debt,  until  afler 
the  partnership  accounts  have  been  taken  and 
settled,  misonv.  Conine,  2  J.  R.  280.  (See 
ExEccTiON,  26.     Ttt.  Chancery,  L.) 

69.  Where  a  promissor}'  note  is  given  bv  a 
partneraliip,  ana  the  payee  aflerwards  takes 
the  individual  note  of  one  of  the  partners  for 
the  amount,  and  gives  up  the  partnership  note, 
it  is  a. payment  of  iL  Arnold  v.  Camp,  12  J. 
R.  400.  . 

70.  And,  if  the  payee,  afterwards,  gets  back 
the  partnership  note,  from  the  individual  part- 
ner, on  re-delivering  him  his  note,  and  brings 
an  action  on  the  partnership  note,  the  other 
partner  may  avail  himself  of  these  circum- 
stances in  bar  of  the  action.    Ibid. 

71.  An  attachment  under  the  act  for  relief 


against  absent  and  absconding  debtors,  may 
issue  against  the  property  of  one  of  several 
partners,  who  absconds,  for  a  debt  due  by  the 
copartnership,  although  his  copartners  are 
resident  within  the  state,  and  may  be  arrested. 
Matter  of  Chipman,  14  J.  R.  217. 

72.  Where  one  partner  delivers  partnership 
property  to  a  third  person,  who  receives  it, 
knowing  that  it  is  partnership  property,  in  pay- 
ment ofhis  individual  debt,  in  an  action  by  tno. 
partners  against  the  creditor  of  the  individual 
partner  for  the  price  of  the  goods,  the  debt  of 
the  one  partner  is  not  a  defence  or  set-off 
against  all  the  partners.  Dob  v.  Halsey,  16  J. 
R.34. 

73.  In  an  action  for  the  breach  of  a  contract 
relative  to  partnership  concerns,  if  all  the  part- 
ners do  not  join  as  plaintiffs  in  the  suit,  the 
non-joinder  of  the  other  partners  is  a  ground 
for  a  nonsuit  at  the  trial.    Ibid. 

74.  Where  a  note  in  the  name  of  the  firm,  is 
given  by  one  of  the  partners  for  his  private 
debt,  and  known  to  l)e  so  by  the  person  taking 
the  note^  the  other  (iartners  are  not  bound  by 
such  note,  unless  they  have  been  previously 
consulted,  or  consent  to  the  transaction.     Ibid» 

75.  And  the  burden  of  proving  such  assent 
of  the'  other  |)artners,  lies  upon  the  separate 
creditor  who  obtai ned  the  note.  Ibid, 

**76.  Under  an  attachment  against  [  *173  ] 
one  of  several  partners,  who  absconds 
fi>f  a  coiNirtnership  debt,  the  sheriff  can  seize 
only  the- properly  of  the  al>sconding  partner ; 
he  cannot  seize  the  partnership  enects ;  for 
the  other  partner  has  a  right  to  retain  tliem  for 
the  payment  of  the  partnership  debts.  Mailer 
of  Smith,  16  J.  R.  102. 

77.  The  trustees  appointed  under  the  act 
rejative  to  absconding  and  absent  debtors  be- 
cuine  vested  only  with  the  interest  of  the  ab- 
sconding partner,  or  his  proportion  of  the  sur- 
plus of  the  joint  property  remaining  afler  pay- 
ment of  the  partnership  debts. 

78.  Where  the  plaintiff  brought  an  aedon  of 
assumpsii  against  S.  and  S.  as  partners,  imder 
the  firm  of  S.  and  S.  and  Co.,  makers  of  a 
promissory  note,  and  recovered  a  judgment 
against  them,  which  was  unsatisfied  ;  and,  after- 
wards, d  iscovering  that  P.  and  W.  were  also  part- 
ners in  the  firm,  at  the  time  the  note  was  given, 
he  brought  an  action  against  theybiir,  as  makers 
of  the  same  note ;  held,  that  the  judgment  re- 
covered against  the  two  defendants,  on  the 
note,  was  a  liar  to  the  sidisequent  suit  against 
the  four  defendants,  for  the  same  cause  of  ac- 
tion. Robertson  v.  Smith,  18  J.  R.  459.  {And 
see  Penny  v.  Martin,  4  J.  C.  R.  566.) 

See  tU.  CHAJtcERT,  L.    Partnership^ 
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I.  Patents  and  grants  from  the  state ;  teken  they 
are  valid^  and  the  construcium  and  effect  oj 
t/iem. 

1.  The  possession  of  a  tract  of  land  by  the 
native  Indians,  does  not  atiect  the  validity  of  a 
pntent  from  the  state,  granting  the  land  to 
white  |)ersoiis  without  the  consent  of  the  hv- 
dians.  Jackson^  ex  dem.  Ktockj  v.  Hudson^  3 
J.R.375. 

2.  The  ri^'ht  of  the  state  to  grant  the  lands 
of  Indians  without  their  consent,  is  a  fiohtical 
question  which  cannot-  be  discussed  in  a  con- 
tent between  two  of  oqr  own  citizens,  neither 
of  whom  deduce  any  title  from  the  Indians. 
Ibid. 

8.  Government  is  never  presumed  to  grant 
]and  twice.  Jackson^  ex.  dem.  Stoidenbwrgli,  v. 
Murray,  7  J.  R.  5. 

4.  Where  K.,  who  purchased,  in  lf)89,  land 
granted  to  S.  in  16H7,  took  out  a  patent  in  1671, 
which  included  land  said  to  l)e  covered  by  the 
first  patent,  the  persons  deriving  title  under  K. 
were  estoppe<t  to  say  that  the  location  of  the 
first  grant  extended  so  as  to  include  any  part 
covered  by  the  second  |)atent    Ihid, 

*5.  A  patent  was  granted  in 
[*174]  17G1,  which  included  »lsp»  lands 
granted  by  a  |iatent  dated  in  1737, 
and  the  second  patent  recited  the  first,  and  the 
proprietors  of  the  second  patent,  who  had 
made  purchases  under  tlie  tirst,  made  a  par- 
tition of  the  lands  held  under  the  second,  ex- 
cepting two  lots  which  were  included  within 
the  liouncfairies  of  the  first  patent.  In  an  ac- 
tion of  ejectment,  the  plaintiff  claimed  the 
two  lots  under  the  patent  of  1761,  and  the  de- 
fendant claimed  to  hold  under  A.,  who  claim- 
ed under  B.,  one  of  the  patentees  named  in 
the  patent ;  held,  that  the  recital  of  the  former 
patent,  being  of  a  particular  fact  directly  af^ 
firmed,  estop(ied  the  plaintiff  from  denying  the 
existence  of  such  prior  patent ;  that  the  mere 
fact  that  B.  was  a  patentee  in  the  patent  of 
17(>1,  was  not  sufficient  to  prove  that  he  held 
the  two  lots  under  that  patent;  the  omission 
to  divide  the  two  lots,  being  evidence  of  the 
eense  of  the  pro|>rietors  of  the  second  patent, 
that  they  did  nOt  claim  those  lots  under  it. 
Jackson,  ex  dem.  Banyar,  v.  WUlson,  9  J.  R,  92. 

6.  Where  a  patent  for  a  tract  of  land  is 
granted,  reserving  a  certain  number  of  acres 
for  public  uses,  ii  seems,  that  the  patentee  has 
the  right  to  elect  in  what  part  of  the  tract  the 
land  reserved  shall  he  located.  Jackson^  ex 
dem.  J^Tetocomb,  v.  Smithy  9  J.  R.  100. 

7.  Where  two  patents  are  granted  for  the 
same  thing,  the  second  patent  is  inoperative, 
until  the  firet  is  set  aside.  Jackson^  ex  dem. 
Mancius,  v.  Lancton,  10  J.  R.  23. 

8.  The  remedy  for  the  second  patentee,  in 
such  case,  is,  by  scire  facias,  or  a  bill  or  infor- 
mation, in  the  Court  of  Chancery,  which  is 
the  only  mode  of  vacating  letters  patent,  which 
are  matter  of  record.    Aid, 

9.  Letters  patent  issued  to  A.  for  a  lot '  of 
land,  dated  the  28tb  of  Oetob&r,  1811,  and  af- 
terwards a  patent  was  issued  for  the  same  lot 
to  B.,  dated  the  5th  of  JtforcA,  1812,  reciting  j 
■od  allegbg  a  mistake  in  issuing  the  first  I 
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patent  to  A.  In  an  action  of  ejectment,  on 
the  demise  of  A.,  the  first  patentee ;  held,  that 
the  first  patent  was  conclusive,  as  to  the  title 
of  the  lessor,  and  the  second  patent  was  in- 
operative and  void.    Ihid. 

10.  If  a  patent  has  been  issued  by  fraud,  or 
on  false  suggestion,  unless  the  fraud  or  mis- 
take appear  on  the  face  of  tlie  patent  itself^  it 
is  not  void,  but  voidable  only  by  suit  for  tluit 
purpose,    Ibid. 

11.  A  iMtent  not^void,  but  which  has  been 
issued  by  mistake,  'or  on  an  insufficient  mig- 
gestion,  can  only  be  avoided  by  scire  /hcias,  or 
other  |m>ce^diug  for  that  pVirpose  in  Chancery. 
Jackson,  ex  dem.  Houseman,  v.  Harty  12  J. 
R.77. 

12.  It  cannot  be  impeached  in  a  collateral 
action;  as  by  showing  that  the  iwtentee  in- 
tended was  a  different  pe^-son,  and  of  a  differ- 
ent name,  from  the  one  mentioned. in  the  {pa- 
tent..   Ibid. 

13.  A  patent  for  a  nuUtary  lot  was  granted 
to  David  Hunger/ord,  a  soldier,  without  any 
words  of  description  to  identify  the  patentee. 
In  an  action  of  ejectment,  the  lessors  claimed 
the  land  as  heirs  of  Daniel  Hungerfard,  a  de- 
ceased soldier,  alleged  to  be  ahe  patentee  in* 
tended,  and  the  defendant  claimed  under  the 
heir  of  a  ))erson  of  the  name  of  David  Huh- 
gcrfard.  An  act  of  the  legislature  was  )ias!*ed 
declaring  that  Daniel  Hungerford,  the  ancestor 
of  the  lessors,  Was  the  |iatentee  inteixted,  and 
that  the  land  should  be  vested  in  him  in  ilie 
same  manner  as  if  he  had  been  named  in  the 
natent;  held,  that' if  a  *tirie  had 

legally  vested  under  the  patent,  it  [  *175  ] 
coukl  not  be  devested  by  the  legis- 
lature ;  but  the  patent  being  held  void  by  rea- 
son of  the  misnomer,  so  that  the  heirs  of 
Danid  Hungerford  coidd  not  take  under  it,  tlie 
land  remained  in  the  state;  aiul  it  being 
proved  that  the  ancestor  of  the  lessors  was  the 
real  patentee  intended,  the  act  was  to  be  deem- 
ed a  l^alativa  grant  to  him,  sup(>lying  the 
place  of^a  patcnL  Jackson^  ex  deuu  Dickson^ 
V.  Stanlev,  10  J.  R.  13a 

14.  The  Court  will  not  take  notice  of  a  title 
to  land  in  this  state  not  derived  from  our  own. 
government.  Jackson^  ex  dem.  ffinthrop,  v. 
Waters,  12  J.  R.  365. 

15.  Therefore,  a  possession  taken  of  land  in 
this  stisite  under  a  grant  or  patent  from  the 
French  Canadian  government,  prior  to  the  con- 
quest of  Canada  by  the  Briti^  is  not  such  nn 
adverse  possession  as  will  prevent  or  defeat  the 
operation'  of  a  stibsequent  grant  or  natent  lor 
the  same  land,  tnidcr  the  provincial  govern- 
ment of  Aeto"-  York ;  but  will  be  considered  as 
held  in  subordination  to  the  title  granted  by 
the  Muf-  York  government    Ibid. 

16.  Where  two  contiguous  patents  bad  be- 
come forfeited  to  the  state,  and  the  commis- 
sioners of  forfeitures  granted  a  lot  in  one  |^a* 
tent  to  A.,  and  an  adjoming  lot  in  the  other  pa- 
tent to  B.,  without  reference  in  the  deeds  te 
the  boundaries  of  die  patent ;  heldj  that  what- 
ever difficulty  there  might  be  as  to  the  tnie 
bouiidary  between  the  iwtents,  yet,  as  the  title 
to  both  was  in  the  state,  and  the  commisson* 
ere  might   grant   without   reference  to  the 


175 


PATENT. 


176 


boundary,  A.,  who  had  the  prior  grant  of  the 
premises  in  question,  as  part  of  one  patent, 
was  entitled  to  hold  them,  though,  according  to 
Uie  true  location,  they  might  be  comprehend- 
ed within  the  other  iiatent.  Jackson^  ex  dem. 
Hdmer,  v.  HwrUr,  14  J.  R.  226. 

17.  Where  an  ialand  in  the  Hudson  river, 
commonly  called  the  Gretn  Flaiis,  was  granted 
by  latent,  the  grant  was  held  good,  although 
the  Green  FlaUs  were  usually  covered  with 
water,  and,  therefore,  strictly  speaking,  not  an 
island ;  there  being  no  other  land  answerhig 
to  the  description.  Brink  v.  RiMiMfer,  14  J. 
1L  255. 

18.  And  this  is  a  grant  not  of  a  right  of  fish- 
ery, iNJt  of  the  land ;  subject,  however,  to  be 
11:^  89  a  common  highway,  and  public  fish- 
ei7,  until  otherwise  appropriated  l>y  the  pri- 
vate owner.    JbitL . 

19.  A  patent  for  land,  though  it  does  not 
fmsB  the  great  seal  until  after  its  date,  takes  ef- 
fect, as  between  the  parties,  by  relation,  fi'om 
its  date.   Meath  v.  Ross.  12  J.  R.  140. 

II.  Location  of  ptitenis  and  grants. 

90.  Where  the  boundary  of  a  patent  is 
described  to  run  uortheriy,  &c.,  the  line  must 
be  ruo  due  oo/th,  &c.  Jackson^  ex  dem. 
fVoodworthj  V,  Undsey,  3  J.  C.  86.  &  P. 
Jackson,  ex  dam.  Clark,  v.  Reeves,  3  C.  R.  293. 
^.  P.  Brandt^  ex  dem.  Walim,  v.  Ogdcn^  1  J. 
K.156. 

21.  Where  one  of  the  boundaries  described 
io  a  deed  is  a  Jine  to  he  run  up  a  creek,  the  line 
must  be  nin  through  the  middle  of  the  creek, 
aceordmg  to  Us  jurnings  and  windings.  Jack- 
son,  ex  dem.  Trustees  of  ExngstoUj  v.  Louxd, 
12J.  H.2d2. 

*22.  Where  the  descriptk>ii  of 
[  ^176  ]  boundaries  in  a  patent  are  eome- 
irbat  vague  and  indefinite,  the  acts 
of  the  parties  ought  to  have  great  weight  in 
controlling  the  /construction.  Jackson^  ex  dem. 
Van  Slutk,  v.  Vedder,  2  C.  R.  210. 

23L  bi.  ancient  patents,  where  the  descrip- 
tion of  the  land  is  vague,  and  the  cotastruction 
Bomewbat  doubtful,  the  acts  of  the  parties,  the 
^ts  of  govenunent,  abd  of  those  claiming  un- 
der.  adjoining  patents,  are  entitled  to  ereat 
weiffbt  in  the  kn^ation  of  the  grant.  Jaauum, 
ex  dem.  Schendtyy.  Wood,  13  J. R.  346. 

24.  Where  parties  clainting  lands  under  dif- 
ferent patents,  nineteen  years  before  the  trial, 
caused  a  new  survey,  and  agreed  that  the  line  so 
run  on  that  survey  was  the  true  boundary  line, 
and  had  afterwards  repeatedly  acquiesced  in 
such  line^  it  cannot  be  questioned  or  disturbed, 
nlthoa^  it  might  be  shown  to  have  been  at 
first  incorrectly  settled.  Jackson,  eif  dem*  Van 
CorOandt,  v.  Van  CoHaer,  11  J.  R.  123. 

525.  A  niiatake  of  a  deputy  surveyor,  under 
the  sMrveyor-geneni),  not  appointed  by  the 
paitiea,  in  running  the  boundary  lines  of  cer- 
tain kHa  of  land  in  the  township  of  Auretius, 
yfws  altovred  to  be  rectified  so  as  to  give  to 
each  party  the  quantity  of  land,  oorrespood- 
ing  with  their  respective  iiatents,  and  the  map 
or  tfae  township  on  file  in  the  office  of  the 
0eoretary  of  state.  -  Jaickson^  ex  dem.  Crossett, 
V.  HtMlcr^  1 1.  R.  495u 


26.  After  a  partition  made  by  the  proprie- 
tors of  a  patent,  possession  taken  by  the  sev- 
eral proprietors  according*  to  a  survey  an<l 
map,  and  a  lapse  of  40  years,  they  are  con- 
cluded from  contesting  with  each  other  the 
correctness  of  the  actual  locations.  Jackson, 
ex  dem.  Schuyler,  v.  Vedder,  3  J.  R.  8. 

27.  Where  a  location  is  made  under  a  deed 
and  survey,  and  an  undisturbed  possession 
held  according  to  such  location  for  38  years, 
it  shall  prevail,  though  by  a  subsequent  survey 
it  should  appear  that  such  location  was  not 
accurately  made.  Jackson,  ex  dem.  ff^right,  v. 
DUJendorf,  3  J.  R.  269. 

28.  So,  after  a  hipse  of  forty-one  years,  a 
boundary,  according  to  which  the  parties  have 
occupied  the  land,  will  not  be  disturbed. 
Jackson,  ex  dem.  M'Donald,  v.  M'CaU,  10  J. 
R,377. 

29.  An  old  patent  or  grant/  after  the  lapse 
of  one  hundred  and  sixty  years,  will  not  be 
allowed  to  be  located,  or  extended  beyond  the 
actual  and  notorious  possession  and  location 
of  the  party,  especially  where  there  is  the 
slightest  evidence  of  an  adverse  possession  for 
above  twenty  vears.  Jackson,  ex  dem.  Stou- 
tenburgh,  v.  Murray,  7  J.  R.  5. 

30.  In  all  cases  of  any  uncertainty  in  the 
location  of  patents  and  deeds.  Courts  hold  the 
party  to  his  actual  location.    Ibid. 

31.  Where  a  grant  of  land  made  in  1717 
mentioned  a  running  stream  of  water  as  one 
of  the  boundaries,  and  no  actual  location  of 
the  premises  was  made  by  the  grantee  or  his 
heirs,  the  Court  refused,  after  the  lapse  of 
near  a  century,  to  extend  a  description  vague 
and  uncertain,  from  a  running  stream  which 
would  take  in  the  least,  to  a  running  stream 
which  would  include  the  greatest,  portion  of 
land,  so  as  to  disturb  ancient  possessions  be- 
tween the  two  streams.  Jackson,  ex  dem. 
Hardenbergh,  v.  Schoonmaker,  7  J.  R.  12. 

32.  £2very  presumption,  after  such  a  lapse 
of  time,  is  to  be  taken  ^asainst  a 

party  who  neglects  to  have  his  land  [  *177  ] 
surveyed,  and  its  boundaries  ac- 
curately defined,  or  to  reduce  them  into  actual 
location  at  the  time ;  and  the  description  in  his 
deed  will  be  construed,  so  as  to  reduce  his 
grant  to  the  narrowest  limits.    Ibid. 

^  By  a  map  of  the  survey  of  a  certain 
tract  of  land  for  which  patents  were  issued, 
lots  No.  15  and  No.  16  were  made  to  join  each 
other,  and,  by  the  mistake  or  fraud  of  the  sur- 
veyor, according  to  the  courses  and  distances 
of  his  survey,  the  line  of  lot  No.  15  would  not 
extend  to  lot  No.  16,  but  left  a  vacant  piece  of 
land  between  them;  held,  that  •after  various 
mesne  conveyances,  during  a  lapse  of  near 
eighteen  years,  the  parties  should  be  bound  by 
their  actual  location,  under  their  deeds,  ac- 
cording to  the  metes  and  bounds  given  in  the 
orieiniu  survey,  without  reference  to  the  map 
and  patents.  Jackson,  ex  dem.  Chodrich,  v. 
Ogden,  7  J.  R.  238. 

34.  Where  there  was  no  uncertainty  as  to 
the  true  location  of  two  adjoining  lots  of  land^ 
as  originally  made  near  forty  years  ago,  the  sin- 
gle fact  that  one  of  the  lessors  in  ejectment  had, 
about  eight  years  ago,  shown  to  the  defend- 
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ant  a  mistaken  line  as  the  true  line,  was  not 
sufficient  of  itself  to  conclude  the  lessors,  or  to 
set  aside  a  verdict  for  the  plaintiff.  Jacksotij 
ex  dem.  Whitman^  v.  Douglas,  8  J.  R.  367. 

35.  A.  gave  a  lease  of  part  of  a  lot  of  land 
to  B.,  for  60  years,  and  executed  a  deed,  for 
part  also  of  the  same  lot,  to  C,  in  fee ;  C. 
took  immediate  {lossession  under  his  deed,  and 
continued  in  possession  near  16  years ;  after 
such  a  lapse  of  time,  B.  will  not  be  permitted 
to  set  up  any  new  location,  not  absolutely 
necessary  to  give  him  his  quantity  of  land,  and 
M'hich  invades  the  possession  of  C.  Jackaotif 
ex  dem.  Bui/er,  v.  Gardner,  8  J.  R.  394. 

36.  Where  a  survey  of  land  was  made  by 
the  direction,  and  under  the  observation  of 
the  grantee;  hdd,  that  he  could  not,  after- 
wards, especially  after  the  ]a|ise  of  26  years, 
vary  the  location,  but  he  must  be  deemed  to 
have  assented  to  the  survey  as  made.  Jackson, 
ex  dem.  J^twcomb,  v.  Smith,  9  J.  R.  100. 

37.  A  lease  in  fee,  reserving  rent,  was  made 
in  1763,  and  a  map  of  the  survey  of  the  land 
on  which  the  lease  was  founded,  was  also 
made  at  the  same  time ;  and  8  or  10  years  af- 
terwards, it  was  discovered  and  made  known 
to  the  lessor,  that  one  of  the  courses  of  the 
survey  was  omitted  in  the  lease ;  but  posses- 
sion liaving  been  taken  and  held,  according  to 
the  survey,  for  more  than  50  years,  after  such 
a  lapse  of  time,  and  the  acquiescence  of  the 
lessor,  the  possession  cannot  be  disturbed. 
Jackson^  ex  dem.  Fan  Rensselaer,  v.  Hogtboom, 
11  J.  R.  163. 

38.  //  stems,  that  a  Court  of  equity  would  in 
such  case  rectify  the  mistake  in  the  lease,  so 
as  to  make  it  conform  to  the  survey.    Ibid, 

39.  And  the  same  principle  will  apply  to 
land  held  by  the  lessee  not  included  within  the 
survey.     Ibid, 

40.  Where  a  large  tract  of  land  was  granted 
by  the  commissioners  of  the  land  office  to  L. 
and  others,  describing  the  tract  by  its  exterior 
lines  alone,  and  directing  a  survey  of  it  to  be 
made  by  the  surveyor-general,  and  patents  to 
be  issued  for  the  several  lots,  accordmg  to  the 
return  and  map  of  such  survey,  and  the  patents, 
afterwards  issued,  described  the  several  lots 

by  reference  to  the  map  of  the'sur- 
[  •ITS  ]    vey  on  file    *in  the  office  of  the 

secretary  of  state ;  held,  that  the 
patents  were  to  be  understood  as  referring  to 
the JiMbook  of  tlie  actual  survey,  as  well  as  to 
the  map  on  file.  Jackson,  ex  dcin.  lAvingston, 
V.  Freer,  17  J.  R.  29. 

41.  The  owners  of  the  several  lots  so  sur- 
veyed, patented,  and  described,  are  bound 
by  their  actual  locations,  according  to  the 
lines  on  the  ground,  without  regard  to  the  cir- 
cumstance, that  some  of  the  lots  would  exceed 
and  some  fall  short  of  the  (jjuantity  of  acres 
mentioned  in  the  patents.    Dndy 

III.  Constrwiion  tf  particular  patents. 

Baker  fy  Flodder's  patent.  See  Frier  v.  Jack- 
son,  ex  dem.  Van  Men,  8  J.  R.  495. 

Braine^s  patent  >S'ee  Jadcson,  ex  dem. 
Voughi,  V.  mod,  3  C.  R.  118. 

Catsidll  patent.   See  Jackson,  ex  dem.  ClarL 
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V.  Reives,  3  C,  R.  293.     Van  Garden  v*  Jadk- 
son,  ex  dem,  Bogardus,  5  J.  R.  440. 

Cambridge  patent.      See  Jackson,  ex  deni. 
Schermerhom,  v;  Murch,  9  J.  R.  318. 

Coeyman's  patent.    See  Jackson,    ex   dem. 
Salisbury,  v.  Huyck,  2  J.  C.  64. 

De  Brum's  patent  See  Frier  v.  Jackson, 
ex  dem.  nin  Jllen,  8  J.  R.  495. 

Qravesend  patent  iSSee  Umans  v.  TumbuB^ 
2  J.  R.  313. 

Gregory's  plantation. .  See  Jackson,  ex  dem. 
Stoutenburgh,  v.  Murray^  7  J.  R.  5. 

Bardenbwrgh  patent.  See  Jaeksonj  ex  dem. 
Beekman,  v.  France,  10  J.  R.  428. 

Hosick  patent.  iS^  Jackson,  ex  dem.  Quack- 
enbush,  V.  Bfnnis,  2  C.  R.  177.  Jackson,  ex  dem. 
Gifford,  V.  Sherwood,  2  J.  C.  37.  Jackson,  ez 
dem.  TibbiU,y.  WiUiams,  2  J.  R.  297.  Jack- 
son, ex  dem,  Jadxein,  v.  Joy,  9  J.  R.  102. 

Kayaderosseras^s  patent  See  Jackson,  ex 
dem.  WooduHiHk,  v.  lAndsey,  3  J.  C.86.  Brandt, 
ex  dem.  Walton,  v.  Ogden,  3  C.  R.  6.  5.  C.  1 
J.R.  156. 

JS/hc-Vlrecht  patent.  See  CarUcyou  v.  Pan 
5runrfr>  2  J,  R.  357.    .       . 

Nine  Partners'  patent  See  Jackson,  ex  dem. 
Ludlow,  V.  Sowle,  13  J.  R.  336. 

Minisink  patent  See  Jackson,  ex  de^i.  JSet^ 
den,  V.  Thomas,  16  J.  R.  293. 

Platfs  (Zepkaniak)  patent,  in  17^4.  The 
PeopU  V.  Piatt,  17  J.  R.  195. 

Rochester,  (town  of.)  See  Jackson,  ex  dem. 
Hardenbergh,  v,  Schoonmaker,  2  J.  .R.  230. 

Rumbout  if  Phillips's  patents.  See  Jackson, 
ex  dem.  Schenck,  v.  Wood,  13  J«  R.  346. 

Sanders  if  Heermance^s  patent  See  Jack- 
son, ex  dem.  Ludlow,  v.  Soflvle,  13  J.  R.  336. 

Springfield  patent  See.  Jackson,  ex  dem. 
Staais,  V.  Carey,  %J,  C.  35a 

*iSltaafo'#  patent   See  Jacksonf^x     [  *179  ] 
dem.  Donaldson,  v.  Lucett,  .^  ^C. 
R.363.  .    .  - 

Stonerabia  patent  iSee  Jackson,  ex  dem. 
Casselmanj  v.  Lepper^  3  J.  R«  12i 

Van  Slyck''s  patent  iSSee  Jackson,  ex  dem. 
Van  Slyck,  v.  V^dder,2C.  R.  210. 


PAYMENT. 

< 

1.  Where  a  person  pays  money  to  a  cred- 
itor, who  has  demands  against  him  on  two  ac- 
counts, the  creditor  may.  place  it  to  which 
account  he  please^  Hnless  the  debtor  directs 
its  application.    Mann  v.  Marsh,  2  C.  R.  99. 

2.  VVhere  a  creditor  has  two  -demands 
affainst  his  debtor,  and  the  debtor  pays  a  sum 
of  money  without  directing  to  whicti  it  shaU 
be  applied,  if  the  amotint  paid  exceed  one  of 
the  demands,  and  is  exacUy,  equal  to  what 
remains  due  on  the  other,  it  will  bo  consider^ 
ed  as  having  been  paid  in  discharge  of  that 
other.    Robert  v.  Gamie,  3  C.  B^  14. 

.  3.  VVhere  A.  and  B.  agreed  to  sell  and  con- 
vey land  to  C,  and  the  payment  was  made  to 
A.,  who,  in  fact,  Itad  no  legfd  title  to  the  land; 
held,  thutB.  could  not,  afterwfirds,  ol>iect  to 
such  payment,  but  it  wcs^to^e  consridcred,  m 
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effect,  the  same  as  if  paid  to  B.     ff'aUn  t. 
TravU,  9  J.  R.  450. 

4.  Where  h  promissory  note  was  given,  pay- 
able in  produce^  to  be  delivered  by  a  certain 
day  at  the  makeHs  house ;  in  an  action  on  the 
note,    the    defendant    pleaded  payment,  and 

C roved  that  he  had  hay  in  bis  nam,  ready  to 
e  delivered  on  the  day  to  the  plaintiff,  but 
did  not  show  the  quantity  or  value ;  held,  that 
there  was  no  proof  of  a  tender  or  payment. 
A'ewtonv.  OaOraiih,  5  J.  R.  119. 

.5.  If  the  plaintiff  has  given  a  bond  for  the 
debt  of  the  defendant,  it  is  not  a  payment,  and 
an  action  for.  money  paid  will  not  lie.  Chtm- 
filing-  V.  HfuMetf,  8  J.  R.  208.  ; 

6.  But  the  giving  of  a  negotiable  note  may, 
in  some  cas^s,  be  equivalent  to  the  p^mient 
of  money.    IlncL 

7.  A  bill. of* exchange  or  promissory  note, 
either  of  a  debtor  or  any  other  person,  is  not 
payment  of  a  precedent  debt,  unless  H  be  so 
expressly  agr«>ed.  •  Ihbey  v.  Barbtr,  5  J.  R. 
68.  5.  P.  Murratf  \  Qovemeur,  2  J.  C.  43a. 
S.  P.  Herring  v.  Smger,  3  J.  C.  71.  Seker- 
mtrhom  ^  Loines,  .7  J.  R.  311.  Minaan  «• 
^V<ui,  9  J.  R.  310.     r 

8.  Nor  is  an  order  for  the  •  payment  of 
money  not  ne^ttable,  and^  which  hM  )lot 
been  paid  or  accepted  by  the  drawer,  in  pay- 
ment of  a  precedent  debt^  Hoar  t.  Chtk,  15 
J.  R.224. 

9.'  Neither  ia  a' receipt  for  a  note,  asoaab, 
eonclusrv^  evidence  that  it  was  taken  as  an 
absolute  paymtot.  l\Aejf  v.  Barber,  5  J. 
R.()8. 

10.  It  is'merely  a  9iapension  of  the  right  of 
action  during  the  time  alio  wed  for  payment  by 
the  note.    Puinam  v.  Lemsy^  i.  R.  389. 

*11.  And  whether  a  note  was 
[  *ldO  ]    taken    abaolntely  as  payment,  or 
not,  is  a  question  of  fact  ibr  the 
jury.    Johuon  v.  Weed,  9  J.  R.  310. 

12.  But  the  acceptance  of  a  negotiable  note, 
on  »eooont  of  a  prior  debt,  is /irtma/acte  evi- 
dence of  satisfaction;  and  the  plaintiff  cannot 
recover  upon  the  old  debt,  without  showing 
the  note  to  have<been  lost,  or. producing  and 
cancelltng  it  af  the  trials  Holmu  ic  Drake  r. 
D'Canm,  1  J.  R.  34.  Piniard  v.  TbrJbtngtan, 
10  J.  R,  104.  5.  P,  Surdiek  v.  Green,  15  J. 
R.247. 

13»  The  taking  the  note  does  not  extinguish 
the  original  debt,  or  consideration,  except  sub 
modo.     15J.  R.^7.  .       . 

14.  Where  apromiMory'  note  is  given  for  a 
book  debt,  on  non-paynient  of  the  note,  tiie 
piaimiff  may  recover  the  amount  of  the  ^Dok. 
debt,  on  the  original  consideration,  witn  in- 
terest from  the  time  of  settlement.  PtUnam 
V.  Zrfurr>)  8  J.  R.  389. 

15.  Unless  a  check  be  paid  by  the  drawee, 
it  Is  not  payment  of  a  pre-existent  debt  to 
the  bolder.  Tht  Pe^jie  v.  Howell,  4  J.  R. 
296. 

16.  Upon  an  agreement  to  accept  notes  in 
payment  of  goods  sold,  if^  before  the  delivery 
of  the  ardcles  purchased,  the  notes  turn  out 
not  to  be  good,  a  tender  of  them  is  not  to  be 
considered  as  payment,  unless  it  was  part  of 
the  agreement  to  take  them  as  such,  and  run 
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the  risk  of  their  being  paid.    Rogei  v.  MtrriH, 
2  C.  R.  117. 

17.  If  a  party  receives,  in  payment  for 
goods  sold,  counterfeit  bank  notes,  or  other 
bills  or  notes,  which  prove  to  be  of  no  value, 
it  is  not  a  payment,  and  he  may  resort  to 
the  original  contract.  Mdrkle  v.  HatJUld,  2 
J.  R.  455. 

18.  And  although  the  debtor  paid  them 
bcnajide^  supposing  them  to  be  valid.    Ibid. 

19.  Where,  on  the  sale  of  goods,  the  vendor 
tnkca  the  note  of  a  third  person,  payable  at  a 
future  day,  in  payment,  at  his  oWn  risk  ;  and 
there  is  a  fraudulent  representation  on  the 
p6rt  of  the  vendee,  as  to  the  time,  the  vendor 
may  bring  bis  action  imtnediatety  ibr  goods 
sold  and  deliyered,     09iBon  v.  I^ree,  6  J. 

R.  iia  -  . 

20.  9o,  where  A.  gave  his  notes  to  B.,  for 
money  lent  by  hifti  to  B.,  and  afterwards  ex- 
ecuted a  deed  fbr  the  amount  of  the  debt  to 
B.rWho  gave  the  deed. to  A.,  to  gi»t  it  record- 
ed, on  A/s  promise  to  have  it  duly  recorded, 
and  also  gave  up  the  notes  to  A- ;  and  A.  ketit 
the  .deed  without  having  it  recorded,  and  sold 
the  land  to  another  perMn,  whose  deed  was 
recorded  ;•  held,  that  A.  having  got  possession 
of  the  nojLes  by  fraud,  there  wrm  no  payment 
or  extinguishment  of  the  original  debt,  and  B. 
might  recover  the  nMney  lent  to  A.  on  the 
usua(  money  counts.  Jimold  t.  Crane,  8 
J.  R.  79. 

21.  If  a  rrador  6f  goods* receive  fh)m  the 
vemlea  the  note  of  a  third  person,  without 
such  note  being  endoniad  Iry  the  vendee,  (such 
note  not  being  forged,  and  there  being  no 
fraud  or  misrepresentation  on  the  part  of  the 
purchaser,  as  to  tba  note,  or  the  solvency  of 
the  maker,)  such  note  will'  be  deemed  to  have 
been  accepted  by  the  vendor  in  payment  and 
satjs^tioo,  unless  the  contrary  be  expressly 
proved.  fFhiH^tif.  Van  Mu,  11  J.  R.  409. 
&  P.  Breed  v.  Cook,  HI  /.  R.  241. 

22.  And  if  the  vendor  bto  been  induced  to 
take  the  uote  in  payment,  h)r  the  fraudulent 
representation  of  the  vendee  of  the  solvency 
of^the  maker,  tha  note  is  ao  payment,  and  he 
may  maintain  %»  action  *agaJnat  ■ 

the  vendee  for  the  price  of  the  goods  [  *181  ] 
told.  Pierce  v.  Drake,.l^i.  R.  475. 
.  ^  If  the  payee'of  a  nocn  given  by  a  part- 
nonhip,  takes  the  a«le  of  one  of  the  partners 
for  the  same  amount^  and  givaa  up  to  him  the 
partnership  note^  it  is  a  payment  of  such  note ; 
and  though  the  payee  aflerwanis  gets  back  the 
paitnerKbtp  note,  on  le^ileUverfaig  the  note  of 
.the  individual  fiartiier,  yet  the  other  partner 
may  avail  hicoself  of  the  traasaction,  in  bar  of 
a  suit  ou  the  partnership  aote.  jStruM  v.  Camp^ 
12  J.  R.  409. 

24.  R.  and  B.,  partn«^rs  in  trade,  being  in- 
clehtcd  to  the  p]aiini(f8,  iov  goodD  {H>ld  and  de- 
livered, B.^bu  the  22(1  of  .^ni,  1822,  infoniied 
the  plaintiffs,  that  th<^y  had  dissolved  their  part- 
nership, and  that  B.  had  assumed  the  debt  due 
to  the  |)laintiifH,  of  the  payuiant  of  which  they 
might  r^H  aAsurml ;  to  which  tlie  plaint iffi*  re- 
l>lied,  **•  weohMerveyour  partnership  is  diasolvi^d, 
and  that  you  liave  asKumed  aurdebt,  which  we 
are  HatfM(i<*d  wiili.'^     li.  Mf>erwanfta  paid  pan  of 
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tbe  debt,  and  on  the  13tb  AuguH^  1816,  liqui- 
dated the  account,  and  gave  tbe  plaintiflls  his 
promiasory  note  for  the  balance,  payable  on 
demand,  and  tbe  plaintifis  gave  biin  a  receipt 
for  tbe  note,  ^  when  paid,  to  be  placed  to  the 
credit  of  R.  &  B.'8  account  with  us.''  B.  con- 
tinued in  buaiueaa  until  lA/bvemier,  1817,  wrhen 
he  became  insolvent ;  and  the  plaintifia,  who 
had  not  sued  B.,  nor  iiuui&  any  demand  of  R., 
brought  an  action  against  both,  on  the  original 
contract,  lor  goods  aold  and  delivered ;  hdtLi 
that  neither  the  acce}itance  by  the  plaintiffs  of 
tlie  note  of  B.,  nor  the  indulgence  shown  to 
him,  amounted  to  payment,  or  discharged  R,, 
but  that  the  plaanti^  were  entitled  to  recover 
the  balance  due,  on  the  original  coqtract,  pn 
delivering  up  the  note  to  be  canceUed»  Smiih 
^  M,  V.  Bogen  if  Bement,  17  J.  R.  340. 

25.  C«  gave  his  bond  to  B.  for  a  certain  sum 
of  money,  on  tbe  payment  oC  whicli  B/ agreed 
to  convey  a  certain  quantity  of  land  to  (^ ;  B. 
delivered  the  bond  to  F^  with  an  authority  to 
receive  the  money ;  and  C,  with  G.  as  his  surety, 
gave  a  joint  and  several  note  to.F.  for  tbe 
amount  of  the  bond,  which  was  jgivea  iip  to  O. ; 
held,  .that  the  note  Was  a  payment  of  the  bond, 
aJid  that,  in  an  action  against  one' of  the  makers, 
he  could  not  set  up,as  k  defimce,  an  agreement 
by  F.,  that,  in  case  B.  should  refuse  to  consider 
the  note  as  a  piQrmem  on  th«  bond,  it  should  be 
returned,  nor  a  want  of  consideration  by  reason 
of  the  failure  of  B.  to  convey  the  land  to  C. 
Parsonf  v.  MminiitrtUara  qf  Gaytord,  3  i.  R. 
4<i3. 

•fiiBe  ExTiNouiSHiirEWY.  PtEAomo.  Tender. 

When  a  bond  will  be  presumed  to  have  been 
paid.    See  Bond. 

Payment  of  legacies.    See  Leoact,  II. 

Payment  of  money  hito  Court.  Ste  Prac- 
tice, XXIL 


PERJURY. 

1.  On  an  oath  adminisiered  &a$.  of  this  state, 
although  by  a  judge  of  this  state,  no  indictinent 
for  per)ury  will  lie.  Jackairtiy  ex  dem.  WytkJbff^ 
V.  Humphreif,  1  J.  K.  496. 

*9.  Perjury  maybe  assigned  in  an 

[  •182  ]    oath  erroneously  taken,  eapeciatt^ 

while  the  proceedings  in  which  it 

was  taken  remain  unreveraed«    ran  SUenbergk 

V.  JCwfr,  10  J.  R,  167. 

3.  So,  if  a  justice  issue  an  attachmenf  on 
the  oath  of  the  creditor,  Ae  pfoceeding  is  erro- 
neous, but  the  partyi  nevertheless,  may  be  in- 
dicted for  perjury.    MM 


PHYSIC  AND  SURGERY. 

1.  In  an  action  against  a  perron  for  practis- 
ing physio  comrary  to  tbe  act,  (Sess.  24.  c  137. 
3  N.  R.  L.  Q19.)  h  isioenmbent  oq  the  defend- 
ant to  show  himself  within  some  of  the  provi- 
soes, and  tbe  pkantiff  is  not  bound  in  his  decla- 


ration to  negative  tbe  provisoee.    Skddan  t. 
Ctark,  IJ.  R.  5ia 

2.  The  true  construction  of  tbe  12tb  and  20th 
sections  of  the.aet  to  incarpoijraU  Mtdical  Soek- 
fte#,  /br  the  jntrpote  ofreguiating  the  practiee  ^ 
Phyeic  and  Surgery,  &c.  (Sess.  36.-  c.  94.)  taken 
in  connection,  is,  tnat  no  persons  conimencing 
to  practise  without  license,  shall  be  capable  oi 
suing  for  .services  rendered,  or-  medic  iiMse  fjir- 
nished ;  and  that  every  penon  .so  patctimng^ 
without  license,  is  subject  to  a  penalty  of  25 
dollars,  unless  he  proves  that  he  practised  gra- 
ttdiofuiy^'or  that  he  administered  only  rootB, 
bark)  or  herbfl^  the  growth  or  pfoduce  of  the 
United  States,     Timmerman  y.  Marriaon,   14 
J.R.a69. 


•PILOT. 

1.  A  pilot,  while  on  beard ''the  vessel,  is  to 
be  considered*  as  ina8ter,]Ein>  kae  vice.  Sntil  r. 
Rich,  1  J.  R.  305. 

2.  The  situation  of  the  'ship  at  the  time  the 
pilot  takee  charge  of  ber,*  is  a  nianer  of  fact, 
and  nmybe  proved  by  parol ;  and  the  pikit,  oa 
sufficient  proof,  is  entitled  to  his  iiilotage, 
though  he  did  not  cause  an  entry'  to  be  made 
in  the  log-boOk,  according  to  the  rules  of  tbe 
master  and  wardens  of  the  port  of  JVet^-  York, 
for  the  regulation  .of  pilots,  though  he  may  be 
subject  to  a  fifle  for  not  making  such  entry. 
Sh^herd  v.  MUckUl,  10  J.  R.  112. 

i  And  the  fi|ct  that  the  pilot  left  the  yesael, 
without  permission  of  the  captain,  as  required 
by  the  rules  of  the  master  and  .wardens,  wiH 
not  deprive  him  of  his  right  of  action  against 
the  owner,  for .  pilotage,  provided  he  k«A  a 
competent  substitute  on  board,  by  reason^  of 
his  l)einir  unable  to  perform  his  ;diitv  kimael^ 
Bid. 

4.  But  such  substitute  must  b»  a  regular 
branch  or- deputy  pilot«  .otherwise  be  is  ik>i  en- 
titled to  the  fees,  under  the  act ;  though,  iier- 
haps,  the  substitute  or  hitf  principal  might  have 
an  action,  ngainat  tlie  ship  own  A,  on  aTuonlMi 
fneruitj  for  the  service  performed.    Ibid^ 


•PLEADING.        [  •183  ] 

I.  Parties  to  the  aeHon, 

ll^JhcUtration ;  (a)  The  deelaratUm  must  pur- 
stce  the  process ;  {b)  Must  be  sufficient  tn 
substance;  (c)^ndmust  be  rerfmn;  (d 
Tiile  of  the  deelaraivm;  (e)  Venire;  (f 
Commtncefnerd  of  the  *  ifedoralion,  am 
statement  of  the  parties  to  tht  action ;  (g) 
Statement  of  the  camse  of  action  ;{b)  w^ner- 
ments;  (i)  Fariance  between  thededaror 
tion  and  proof;  ( jj  Profert  and  ojwr ;  (k] 
Request ;  (1)  Breach ;  (ro)  Condusion  and 


III.  Pleas  %n  abatcTnent ;  (a)  T\>  thehtrisdidum; 
(b)  To  ^  person  oftluplainiUr;{r]Totke 
person  in  the  drfwdant;(d)  To  ^wril; 
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other  proeeedinffs pending  for  the  same 
cause ;  (e)  Misnomer ;  (I )  Joinder  qf 
improper,  and  omtssion  of  proper 
pauiies;  (g)   fVhen  the  defendant,  is 
sued  in  a  wrong  character ;  (b)  How 
and  when  pleadedj  verificanon  and 
judgmenL 
IV;  Cieneral  requisites  of  pleas' in  bar;  (a) 
Kiuh  subsequent  pleading  must  he 
an  answer  to  the  previaiis- piecing -of 
the  opposite  paHy  ;'{h)  Must  not  6e 
doubtt ;  {c}  J^cr  a  dipedrture  from 
the  previous  pleadings. 
y.  Ptea  m  bar;  {si)  fVhai  must  he  pleaded 
in  har^  mid  what '  in  abatement ;  (b) 
Crenered  issue ;  .(c)  ,Yotice  with:  the 
general  issue ;  (d)  Formed  requisites 
of  a.  special  idea ;  {e)  Statement  of 
.  the  deftnce ;  (f).  Variance  between  me 
,plea.  ornotice  and  the  evidence;  (g) 
'         Conclusion  of  A  ptea^and 'token .the 
signature  of  coy.msel  is  requisite, 
VK  Plea  puis  darrein  continuance. 
\IL  Parttcuiar  pleas ;  (a)  Payment;   (b) 
Release ;  (c)  A  former  action  or  re- 
eovery  fot  the  same  cause  ■;  •{6^  fVani 
or  failure  of  considercUion ;  (e)  JVb 
award ;  (Q  J^ul  liel  corporaiion, 
V III.  HepUcation.  . 

IX.  Bejoinder  and  swrejoind^. 
X.  Demurrer. 
-   jCl^  Repleader. *  •      ....•.■. 

Xir.  Ferdict. 
XIII.  Judgment. 
XiV.  Pleadings  in 'assumpsit;  [hyDe^ara^ 

tion;  (bVPIco. 
XV.  Pleadings  in  covenant:  \  — 

XVi.  Pleadings  in  debt ;  («)  DeclaratMn ;  (b) 
Plea;  (c)  Reptic^ion;  (d)  Assign- 
•    ment  oforeaehes  on  a  bond  conditioned 
for  the  performance  of  covenants,'  and 
proceetRn^s  and  judgment  Hereotk 
XWL. Pleadings  in, replevin. 
JCVIII.  Pleadings  in  slander  arid  actions  for 
Ubel.      .  .  ' 

XIX.  Pteadingsintrespas8^{o}lhektraii6n; 
^b)  Plea ;  (c)  Replieaiion ;  (it)  Re* 

winder. 

' "  «•      .«.*,. 

\  •IM]     *I.  Parties  to  &e  action. 

1.  A  inem  ageot.  or  attorney,  not  having  any 
lieneficial  interest  in  a  contract,  Cannpt  maintain 
ttny  action  upon  it  in  his  own  name.  Ounfi  v. 
Canlww,.  10  J.  R.  887. 

2.  So,  wliere  A.,  bavkig'a  general  power  of 
attorney  to  c61f<Mt'debt8j  ^c.lbr  tbo  tise  and 
HI  the  namd  of  0.,  delivered  a  contract  to  an 
iMorney  to  coHect,  who  gave  hhn a  receipt  fer  it 
IpeneraOy^aa  for  collection ;  A.  cannot  maintain 
an  action  in  his  own  name,  apainetthe  attomiiy 
lor  the  money  collected  by  him  oo  the-cDntract 
so  pot  into  his  hands,    ibid. 

3.  On  the  agreement  made  bjr  an  attorney, 
and  executed  as  attorney,  the  action'  must  be  m 
the  name  of  the  prineipfil,  and  not  of  the  attof*- 
^ey.    Bogari  r.  ue  ^ussy,  6  J.  R.  94. 

4.  Where  A.,  fbr  bi«  own  aeeount  afld-iM, 
carries  on  trade  in  the  name  of  B.,  an  action 
for  gdods  sold  m  4^  eotti9e:of  silch  trade,  U 


properly  brought  in  the  name  of  B.    Alsop  and 
others  v.  Caines,  10  J.  R.  396. 

5.  And  if  A.  assign  the  debt  to  a  third  per- 
son, the  action  shou  Id  be  in  the  name  of  B.  Ibid. 

6.  So,  if  he  become  insolvent,  aAer  an  assign- 
ment of  his  estate,  the  action  should  be  in  the 
name  of  B.     Ibid. 

7.  An  action  brought  in  this  state  by  the 
asi^igneesof  an  insolvent  in  another  state,  must 
be  in  tiie  name  of  the  inaolvent,  and  not  of 
bis  assignees.  Raymond  y,  Johnson,  11  J.  R« 
488. 

8.  And  if  the  insolvent  obtained  his  dis- 
charge, pending  the  suit,  it  will  not  abate,  but 
wi4i  continne  in  the  insolvent's  name,  for  the 
benefit  of  his  assignees.     Hnd. 

9.  Where  three  assignees  have  been  appoint- 
ed under  the  insolvent  act  of  the  Sd  of  Jlprii, 
1811,  (since  repealed,)  one  of  whom  refuses  to 
act,  add  no  other  is  aftpointed  in  his  stead,  the 
two  who  enter  upon  the  execution  of  the  trust 
may  maintain  actions  fbr  debts  due  the  insol- 
vent rn  tJieir  own  mum^  without  joining  the 
other  assignee.  Van  VcUkenburgh  v.  Elmen" 
doff  1.3  J.  R,  314. 

10.  A  suit  may  be  brought  in  this  state  in 
the  natnc  of  a  foreign  bankrupt,  and  he  may 
be  joined  with  the  af<signees  of  a  copartner 
who  is  Iwnkrupt  in  this  country.  Birdet  al.  v. 
Carilat,  2  J.  R.  ;U2.  DubUatur  in  Bird  et  al. 
V.  Pierpont,  1  3,  R-  1 18,  in  vHiich  the  Court 
were  equally  divided.  [And  see  Holmes  v. 
Remsen,  4  J.  C.  R.  400.1  * 

11 .  A  suit  cannot  be  brought  at  common  law 
here,  in  the  name  of  the  foreign  assignees,  but 
i^  miist  he  in  the  name  of  the  bankrupt    Ibid. 

'  iS;  Where  goods  are  purcliased  from  a  fac- 
tor, scienter,  with  intent  by  the  purchaser  to 
set  off  against  the  purcliase  a  demand  which 
he  may  have  against  the  factor,  the  principal 
may,  as  on  a  sale  made  immediately  by  him- 
seHJ,-  have  a  suit  against  the  purchaser,  at  any 
time  liefbre  |uiyihent  to  the  factor.  Browne  v. 
Robinson,  2  C.  C.  E.  341. 

'  \S.  The  endoreee  of  a  promissory  note  given 
in  Cofmeetiad,  where  promismry  notes  are  not 
negotiable,  miBy,  in  this  -state,  maintain  on  ac- 
tion in  his  own  name  against  the  maker.  Lodge 
V.  Phdts,  1  J.  C.  139.    ^S-.  C  ^  C.  C.  E.  321. 

14.  h  setms,  that  if  a  phuntifT,  on 

a  process  of  attachment,  direct  •or  [  *1S5  ] 
cause  an  officer  so  to  act  as  to  mis- 
behave in  the  execution  of  his  office,  and  pro- 
duce the  bsB'or  destruction  of  the  goods  in 
his  custody,  the  party  injured  has  his  election, 
to  bring  his  action  either  against  the  principal 
or  the  ofiicer.    Jenner  v.  JoUiffe,  9  J.  R.  381. 

15.  Wlfere  money  is  deposited  with  a  stake- 
hoMer  on  the  event  of  a  wager,  by  a  person 
who  acts  as  agent  Ibr  several  others,  but  the 
stakeholder  is  ignorant  of  the  principals  on 
whose  account  the  money  Is  deposited,  actions 
to  recover  Imck  thedepo»tare  properly  brought 
in  the  name  of  the  principab,  (each  of  whom 
separately  may  sue  fbr  hta  respective  propor- 
tion,) and  not  of  the  agnnt  FiscAer  v.  Yates,  1 1 
J.  R«93. .    Yates  v.  Ihot,  in  error,  12  J.  R.  1. 

16w  An  action  to  recover  back  a  wager  laid 
Oh  the  event  of  a  horse-race,  is  properly 
brought  by  the*  person  who  laid  the  bet,ni- 
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Uiotigh  he  acted  as  the  agent  or  liepoaitary  of 
other  })er8ous.  Haywood  v.  ShMon^  13  J. 
R.  88. 

17.  In  actions  ex  controftu,  the  plaintiff  is 
botinU  to  prove  a  joint  Habiitty  on  the  part  of 
all  the  clef<;ndBnts.  Livungsion?*  ExtaMior>$  v. 
IVewpfr,  11  J.  R.  101. 

18.  lu  an  action  of  dieht  on  a  bond,  against 
the  heirs  and  devise«aof  ifae  ohli^or,  the  f>Ufthi- 
tif}'  is  bound  to  siM>w  a  joint  iiabiiity  of  aU  the 
defendants;  ajidt^if  it  i^ji|pear»ou  tiie  trial, chat 
one  of  the  defendants  is  neither  heir  nor  do- 
visee,  the  piaiiUfff  muac  her  nonsuited.    IbitL 

19.  Tenants  in  eoiiimon  may  join  in  on  ^- 
tion  of  trespass  fwtrt  t^aummfrunU  t4u&im 
T.  i/otf,  13  J.  R.  m  ) 

20.  In  aa  actiou  of  ti^eapaaa  brougUt  hy  ten- 
anU  in  cosynoii«  in  palation  to  their  mnd,  mr  in. 
debt  for  rent  arising  out  of  land,  or  in  any  other 
action  merely  vp-gonait  tb(^  UMm  all  join  n» 
plaintiffs.    Dicker  v;  lAviw^aton^  15  J»  R.  ilif, 

21.  But  in  a  distress  aud  avowry  for  rent, 
which  savor  of  tka  veaUy»  th<^  ought  Hot  to 

,  join.     Ihid* 

22.  Where  husband  and  wile exicme  a  con- 
vey once,  iu  whieh  they  hoib  covenant  to  the 
graiitne,  as  tlio  wife  is  not  bound  1^  the  com^ 
n&nt,  she  cimnot  be  joined  witli  the  husbaiui  in 
an  action  for  a  breach  of  it.  IVhithtMk'V^  Cook^ 
15  J.  R.  463. 

23.  Where  hushand  and  vWv  ate  improfierly 
joined  as  defoadafit%  it  stcsis^that  if  ihe  f4aia^ 
tiff  has  a  came  of  action  against  the  iiusWiid, 
he  will  be  allowed  ta  enter  4  moU  pro^eqtdaa 
to  the  wife.     lltitL 

24.  In  an  action  for  rent»  or  apy  othM^  eause, 
accruing  before  inarrifigttt  in  re^fard  to  the  real 
estate  of  the  wife,  fbe  muat  be  /oioed  with  ber 
busliand;  but  for  rent  of  land,  arising  after 
marriage,  site  need  not  be  Joined*  -Packer  :t> 
ZAvingsUm,  15  J,  K.i7^ 

25.  And  where  tlie  husband  diapfmins  aid 
avows  for  rem  atmtif  from  the  wife's  land, 
without  joining  her  in  the  fvoceeding^  lie 
must  show,  affiroialivel/,  tliat  the  rem  accrued 
afler  the  marria^^  for  puch  foot  cannot  be  iat 
tended  ;  and  if  it  is  not  ahewn,  ti^  oi^ectioa 
may  be  taken  at  the  triaL    lUd. 

2G.  A  hi  isbaod  cannot  be  sued  for  e  debt  con.-, 
tracted  by  his  wife,4iMiaofoy.wiitl)out  her  being 
joined  as  a  defeiukuit ;  the  cause  of  actioa  eur*. 
Tivinif  againat  her;  aiid  the  npn^jeinderof  fhe 
wife  IS  a  eufiicieiit  grouod  for  arresting  end 
reveming  the  judgroeHL  iSagt  v.  Rued,  15  Jf^ 
R.408.  • 

*2Z.  lo  an  action- for  the  breach 

[  *^18G  ]    of  a  contract  relative  to  4ke  partr 

nerslup  coi>ceniSp  if  all  the  p«t* 

nets  are  not  joined  as  plaiatifls  id  the  auk,  ie 

is  ground  for  a  nonsuit,  a|  the  trial.    £>oi.%* 

28.  DeclanuioD  in  can  agaioat  fivesdefoad* 
ants  for  tumuiff  the  water  St  a  river  so  aa  to 
overflow  the  plaintiff 'a  Sand.  «»d  one  of  the 
defendanta  was  not  brought  mte  Court ;  kdd^ 
that  the  declaration  was  bad,  ott  ajipecial  de- 
murrer, tbou^^i  it  might  be  good  tiler  verdicts 
Mun^ordy.  lUzkngK  18  J.  BL  4^. 

29.  To  auppoirt  a  jmni  action  by  eeeeral 
peraona  to recorer  beck  ■uMejfttidl  to  the i^ae 


of  the  defendant,  it  rouet  appear  that  the  mon- 
ey was  paid  by  the  plaintiffs  out  of  a  jbint 
fund.    Z>oresuis  ▼.  Selden,  19  J.  R.  2ia 

30.  As,  where  D.  and  W.,  partoeie  in  trade, 
endorsed  a  note,  which  was  proieated  forncn- 
paymeuL  One  of  (hem  became  ibaolvent,  and 
was  discharged  under  the  acL  Tliey,  aAer- 
warda,  took  up  the  note  so  jointfy  endorsed  by 
them,  b>'  giviqg  their  separate  notes  to  the 
hokIer,%na  then  hcought  an  action  of  omus^- 
Mt  a^^hist  the  prior  eodoraers  of  the  note  ior 
so  mueh  money  paid;  Md^^that  aa  the  paj- 
ment  of  the  original  note  ivas  not  made  by  D. 
and  W.  jointly,  as  partners,  nor  out  of  ajoint 
ifimd,  they  eouid  not  maimaSn  the^  aotwn  at 
joint  plaintiffi. .  Jbidi  '  '  . 
.  -31.  Ab  upincorpotated  company  oannot  sue 
in  the  tMune  of  ^he  trustees.  Aftvem  y.  Spicks- 
mo^^l2  J.  R.401. 

32.  An  action^  for  a  breach  of  covenant  ran- 
mng  with  the  land,  must  be  brought  .by  the 
assignee  of  the  land,  or  pact  of  it,  fnv  twlOf  if 
the  hreadi  was  8ubsequec|t  to  the  asaignineot, 
unless  the  grantor  coiiyeyoci  .with  ivanatiiy. 
Kantr.Scpngtr,  HJ\ILS9l 

33.  Ad  aasigtiee'of  part  of  the  estate  may 
maiotatn  an  action  of  covenant  pro  ton/o. .  Ilni 
-  34.  1b  an  action,  in  forih  ex  ^tikio^  for  n  kid 
committed' by  several f)ersoos,  the  plaintiff  niayt 
in.  general j  eue  any  of  thflW-^'ho  oommitied 
the  torti  and  the  non-joioder  of  the  othera  can- 
not be  pleaded  i»abatemenL   Low  v,  ^lumM, 

35.  But,  wliere  the  partiee  copimittin^  the 
tort,  ere  the  i^^.  owoefs  of  the  land,  and  die 
tort  cdyiBi|9ted  in  the  omissioo  of  eome  act  wbitb, 
aseucU  owners,- they  wer^  bound. to-  perfonn, 
tbey  ail  must  be  joined,  in'the  action,  ai%  in  such 
casee^  the  title  ^o  realty  viU  cogie  in  quesiiofi ; 
that  la,  Mdiether  the-  defeudauta,  by  reason  of 
their  owiiefshlp»  were*  bound  to  tierforin  the 
aotyjfor  the  oinassKm  of  wbiclr  the  action  is 
brought..    Ihid.  .  .    .• 

96;  I£  howtei^ei^'tboact  complained  of  con* 
sists  in  41  maf^/easdfice,  as  If  the  defendants  hate 
ereettd  a  iNMeHce  oo4beir.)aBd,  no  achniiui^ 
can  he  taken  of  die  Don-Joiuder ;  for,  in  surii 
case,  their  title'  cannot  come  in  question ;  aiul 
they  are  equally  liable^  Whether  they  have  a 
Hght  to  the  lan4ori|oC«,    Ihid, 

37.  In  on  action  for  a  imisanet  to  landt  all 
the  c(»*teuanu}  must  join  as  plaiut^fik.*    Ihid. 

36w  li\.cpBe  for  ah  eHape  on  a  eck  je„  the  at- 
torney who  has  a  lienm  hm  coats,  or  an  as- 
signee, or  a  party  beneficielly  ioteres^od,  mnf 
maiutiufi  cm  Ac<m  egeinst  the  slipriff  for  the  c«- 
oape,  ill  tbe^i^rae  oftlie  plaintiff  in  the  original 
siut,  Af<tfli«v.J/iiiflib,15J.lL405. 

»3^.  Whe^  a  promise  is  kioileio    [nS7] 
the  oversee^  of  die  )ioor,  their  sua- 
OMlBors cannot  meiiileiu  an.  action  upon  ir,  tfaey 
not  being  a  eorpoiatien.-   Shimr  v.  Oveneeraitf 
HUUdale,  13  7,  fL  ^d&    BuU^  Id  J.  R.  407- 

Al^  Wheljier  the  <f9tnuri  of  iht  poor  can 
sue  or  be  sued  in  tbeir  private  capaciQr,  &r 
Ibeir  own  official  acta  or  tiniae.of  their  intide- 
eesBors  iu.«office?.    Operseent  of  PiUdowf^  ▼• 

18  J.  l^m ;  hMr  Uiet.  being  fublie  ageotn 
^m\.  ttusteei  tbey  iieve  nr^sii^cify  to  eue  co- 
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extensive  with  their  trusts  and  duties ;  and  are 
to*  be  considered  as  coriiorations,  sub  modb. 

41.  An  aucitoiieer,  who  sells  ^roods  for  a  third 
perMWy  may  maintain  an  iiption  in  his  own 
name,  for  the  priee.  .  HuUt  v.  Young,  16  J.  R.  1. 

[^nd  see  Actions,  II.  Bankrupt,  10, 11, 12. 
Consignor  and  Consignee,  1,  2,  3.  Coven- 
ant, VJ.  Executors  and  Administrators, 
V.  26--3d  Husband  and  Wife,  VI.  In- 
fant, IIL     LlB£X4,  IV.] 

II.  Dtdaration ;  (aj  The  dei^aratifin  must  pur- 
sue  the  process ;  (h)  Must  be  smfficient  in  sub- 
siaiiee:  (c)  ^d  mtut  be  certain ;  (d)  THlle  of 
thedeciarfiion;  {e)  Venue;  (f)  Commencement 
of  the  deHaration,  and  statement  ofth^p^ies 
to  the  action;  (g)  Statement  of  the  cause  of 
action  ;  (h)  Averments ;  \\\  Variance  between 
the  declaration  ami  proof;  (j)  Profert  and 
oi^er ;- (k)  Request ';  {(]  Breach 4  (m)  Conclu- 
'swn  and  pledges. 

(a)  'Phe  deetSBralion  m.%ai  pursue  ike  process. 

i2.  When  .the  ^elendant  is  held  to  bail  on  a 
eapiaSf  by  an  o^  etican  clause,  the  plaintiff  is 
bound  to  pursue  it  and  declare  accordingly. 
Borers  y.- Rogers,  4  J.  R.  485. 

&  If.  the  plaintiff^  in  such  case,  in  his  dec- 
laration, varies  the  nature  of  tlie  action,  it  is 
an  irregularity  of  which  the  defendant  may 
take  advantage,  on  motion ;  and  an  exoneretur 
has  oftQii  in  such  cases  been  ordered  tQ  be  en- 
tered on  the  barl-pieoe.    Ibid*    • 

44  Relief  on  motion  seems  only  to  be  de- 
nied, when  such  variance  exiBta  between  the 
dec^lurntion  and  original  writ,  where  tlie  suit  is 
commenced  bv  origmal.    Ibid, 

45«  After  plea  pleaded,  it  is  too  late  to  take 
advantage  of  the  variance-  between  the  decla- 
ration and-  the  writ.  Garland  v.  Chatlle,  12  J. 
IL43a 

(b)  Must  be  sufficient  m  subsUsnce, 

.  40b  A  declaration,  insufficient  in  substance, 
cmtnor  be  nude  good  by  the  plea.  PeUon  v. 
fratd^  3  C*  R*  7dt 

.  47.  So,  in  slander,  where  the  words,  as 
charged)  are  insufficient  to  support  the  action, 
a  pl«i  of  justification  will  not  render  them 
olear  and  certain^  '  ibid. 

(c)  Andtnust  he  certain. 

48.  Cert^nty  to  a  common  intent  js  suffi  cient ; 

\  as  where  th,e  dechiration  *coinr 
[  *18S]  •  menced  ibqs:  Jamies  HUtdreOt  com- 
•  .  ^  plains  of  peter  B.  and  James  Har- 

vejij  the  said  J4fnes  being  in  custody,  ffc,  and  the 
stud  Peter  kdng  returned  nai  founds  of  a  plea^ 
ifc.  This  shows  with  sufficient  certamty,  that 
procesR  did  issue  in  the  suit,  and  that  by  virtue 
thereof  one  of  the  defondants  was  returned 
not  founS,  iind  that  J^unes  Harvey  is  the  defend- 
ant in  custody.  BSttdreth  v«  Bwksr  if  Harvey. 
2  J.  C.  339. 

49.  A  malerifti  fact  must  be  alleged  with  pre- 
ctsionaad  certainty, and  not  be  lefl.toiiifer- 
ence  and  dedactioo.  Carpenter  v.  j^exander 
9J.R.291. 

50.  In  covenant^  the  plaintiff  -declared  that 


the  defendant  covenanted  to  pay  the  plaintiff 
250  dollars,  in  manner  following,  to  wit :  125 
dollars  on  the  20th  of  May  ensuing,  and  125 
dollars  on  the  20th  of  May^  1811,  &c.;  and 
the  breach  assigned  was  in  the  non-i)ayment 
of  the  said  sum  of  125  dollars.  On  demurrer, 
hetdj  that  the  breach  was  not  well  assigned,  as 
it  did  not  appear  with  sufficient  certainty 
vt^bich  of  tlie  two  sums  of  125  dollars  had  not 
been  paid.    Ibid, 

(d)  Title  of  the  declaration. 

51.  The. cause  of  action  must  be  stated  to 
have  accrued  before  the  commencement  of 
the  suit;  or,  if  it  appear  otherwise  from  the 
record,  ^he  defbct  is  fatal,  and  is  not  cured  by 
verdict.     Cheetham  v.  LewiSf  3  J.  R.  42. 

52.  So,  where  the  declaration  in  a  suit  for 
a  libel  was  entitled  of  Abrem^ertenn  generally, 
but  the  memorandum  was  of  the  second  Mon- 
day, or  the  14th  day  of  J^ovember,  being  the 
first  day  of  the  term,  and  ilie  libel  was  alleged 
to  have  lieen  published  on  the  18ih  day  of 
the  same  JVovember,  it  was  held  liad.     IbiiL 

53.  And  the  defect  may  be  taken  advantage 
of  on  general  demurrer,  motion  in  arrest  of 
judgment,  or  writ  of  error.     Ibid 

54.  Where  a  declaration  is  entitled  generally 
of  a  preceding  term,  and  the  promise  or  cause 
of  action  is  laid  on  a  day  subsequent,  it  is  bad 
on  general  demurrer.  Waring  v.  Yates,  10  J. 
R.119. 

55.  There  should  be  a  siiecial  memorandum 
in  sueh  case,  entitling  the  declaration  of  the 
day  on  which  it  is  filed.    Ibid, 

(e)  Venue. 

56.  Wliere  no  venue  is  laid  in  the  body  of 
the  declaration,  reference  may  lie  made  to  the 
venue  in  the  margin,  and  that  is  sufficienL  Slate 
V.  Post,  9  J.  R.  81.  • 

(f )  Commencement  qfthe  dedaration^  and  state- 
nuni  of  the  parties  to  Vie  action. 

57»  A  corporation  plaintiff  may  declare  by 
its  name  of  incor|)oration,  and  without  setting 
forth  the  act  of  incor|X>ration,  notwithstanding 
it  mav  be  a  private  law.     The  United  States 
Bankv.  Haskins,  1  J.  C.  132. 
.  56.  In  debt  on  .bond,  to  the  committee  or 
trustees  of  a  corporation,  *solven- 
dum  tq  the  corporation  by  its  true     [  *180  ] 
name,  the  corporation  may  declare 
in  their  own  name,  and  mav  allege  that  the 
bond  was  made  to  them,  by  the  description  of 
the  committee,  &c.    J^eu)- York  African  Soci- 
ety v..  Varick,  13  J.  R.  38. 

59.  A  declaration  commencing  thus.  A.,  B.^ 
C.  and  Co.  complain,  Sfc.  is  Iwd  on  general  de- 
murrer ;  for  it  .appears  on  the  face  of  the  dec- 
laration that  there  are  other  persons  who 
ought  to  he  joined  as  plaintiffs.  Bentley  v. 
Smith,  3  C.  R.  170. 

60l  In  indelntaius  assumpsit  against  the  sur- 
vivor of  a  partnersliip,  for  goods  purchased  be- 
fore the  death  of  tlie  other  partner,  it  is  un- 
necessary to  take  notice  of  the  parmership,  and 
that  the  other  is  dead,  and  that  the  defendant 
has  survived.     GoeUt  v.  M'Kinstry,  1  J.  C.  405. 

61.  In  on  action,  by  a  partnership,  for  adeb( 
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contracted  with  the  plaintiflb  and  a  partner 
since  deceased,  his  death  and  the  survivoiiibip 
of  the  others  should  be  alleged.  Holmes  tf 
Drakt  v.  D'Camp,  I  J.  R.  34. 

G3.  But  where  on  account  is  stated  after- 
wanls  b}'  the  defendant  between  him  and  the 
co|)artnership,  admitting  a  bajance  due  by  him 
for  goods  sold  in  the  lifetime  of  tiie  dec^ised 
partner,  the  surviving  partners  may  recover 
such  bulance,  or  an  inaimul  computassenl,  with- 
out stating  the  debth  of  the  other  partner  and 
the  survivorship ;  for  the  stating  the  account 
is  in  the  nature  of  a  new  promise  lo  the  survi- 
vors.   Ibid. 

(g)  Statement  of  ike  cause  ^fqctio^. 

63.  Where  the  gist  of  the  action  is^a  recov- 
ery by  a  third  person  against  the  iilaintifT,  it  is 
unnecessary  for  him  to  show  in-  what  manner 
that  tiiird  person  commenced  his  suit  Main 
v.  Ou/nnrf,  2J.C.  52. 

64.  The  statute  of  frauds  has  not  altered  the 
form  of  declaring ;  therefore  it  need  not  he 
stated  that  an  agreement  was  in  writing.  MU- 
Itr  V.  Drake,  I  C.  R.  45.  5.  P.  EUing  v.  Vim- 
deriyn,  4  J.  R.  237. 

6o.  That  is  a  matter  of  evidence  only,  and  if 
the  contract  is  within  the  statute,  it  will  he  in- 
tended to  have  been  in  writing.  Elttngv^ 
Vanderlyn,  4  J.  R.  237. 

66.  On  an  agreement  that  the  defendant 
should  deliver  certain  goods  to  this  plaintiff^  in 
payment  for  which  the  plaintiff  was  to  deliver 
to  die  defendant  a  note  of  A*  to  a  l&rger 
amount ;  and  the  defendant  agreed  to  pay  the 
plaintift*  the  difference  ;  the  agreement  to  pay 
the  difference  is  iC  material  part  of  the  contract, 
and  must  be  set  forth.  Roget  v.  MerriU,  2  C. 
R.  117. 

67.  In  an  action  on  an  award,  the  plaintiff 
need  not  set  forth  i/fore  than  is  in  his  favor, 
and  sufficient  to  support  his  demand  ;  be  need 
not  show  the  award  on  both  sides;  and  if  there 
be  any  thing  by  way  of  condition  precedent  to 
the  payment  of  the  money,  the  defendant  must 
set  it  forth  in  pleading.  APKHnstry  v.  Solomons, 
2  J.  R.  57.     &  P.  DibUe  v.  Best,  11  J.  R.  103. 

65.  But  in  an  action  on  the  arbitradon  bond, 
he  must,  in  his  replication  to  the  plea  of  no 
awards  set  out  the  whole  award,  though  it  is 
not  necessary  to  set  it  out,  in  such  ciise,  in  hae 
verba,  but  such  parts  as  are  void  or  immaterial 
may  be  omitted.    Ibid, 

*69.  In  assumpsit  against  an  ad- 
[  *190  ]  ministrator,  the  declaration  stated 
that  the  promise  was  made  by  the 
intestate  in  his  lifetime,  and  by  the  defendant, 
administraior  as  (foresaid,  since  the  death  of 
the  intestate :  this  was  held  sufficient,  especial- 
Iv  afler  verdict,  it  being  tantamount  to  alleging 
that  the  promise  was  made  by  the  defendant  of 
administrator.  Carter  v.  PlCdpt^s  MmimHrar 
tor,  8  J.  R.  440. 

70.  Where  one  of  several  hears  is  sued  on 
his  promise  to  pay  the  debt  of  the  ^cestor,  the 
plaintiff  need  not  allege  that  the  defendant  or 
the  heirs  had  assets.  EUing'v.  VandeHyn,  4  J. 
R.237. 

71.  A  ]]ec1aration  in  asstm^mt  against  exec- 
utors, contained  three  comitBu  in  the  two  firat 
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the  premises  were  laid  to  have  been  made  by 
the  testator  in  his  lifetime,  and  the  last  stated 
that  the  defendants,  as  executon  aforesaid,  be- 
ing indebted,  &Ct  for  work  and  labor,  &c., 
alMut  the  funeral  of  the  testator,  done  and  per- 
formed, at  their  request,  &c.,  and  that,  in  coo- 
sideratiott  thereof,  the  defendants,  as  executort 
({foresaid,  undertook,  ^c.  The  dedaraiioa 
was  held  bad  on  a  general  demurrer.  MifOf's 
Executors  v.  Cote,  12  J.  R.  349. 

72.  In  an  action  against  the  surety  on  an  ed- 
ministratiop  bond,  it  is  sufficient  for  the  plaior 
tiff  to  state  that  goods,  chattels,' and  smnsof 
money,  of  the  deceased,  tp  a  large  amount,  to 
wit,  the  amonnt  of^  &c.  had  eome  into  the 
hands  of  the  administratrix,  wliich  she  had 
converted  and  dis|)oseri  of  to  her  ovrn  use,  &c , 
the  creditor  not  being  |>rcsumed  to  know  pre- 
cisely what  goods,  &c.  the  administratm  had, 
and  -  the  fact  lying  more  properly  in  tlie 
knowledge  of 'the  defendaDt.  7*h€  People  x. 
Duntap,  13  J.  R.4Sr. 

73*  In  a  declaration  in  trespass  on  ttie  casp, 
it  was  alleged  thfit  tlie  defendant,  by  false  rep- 
resentations, procin-ed  certain  cattle  belonging. 
to  the  plaintiff  to  be  seized  by  a  cucrtom-houss 
officer,  under  a  pretence  that  ili^y  were  about 
to  be  smuggled  into  Canada,  and  then  proceed- 
ed to  state,  thait,  in  consequence  of  tb^se  repn>- 
sentations,.the  cattle  toere  eotmeried  and  dispci' 
tdof  to  Oui  use  of  the.United  States;  keld,lh^ 
after  a  verdict  for  the  plaintiflj  it  cofridnot  he 
intended  from  the  statement,  that  the  cattle 
were  condeiflned  as  forfeited  to  the  UmUd 
States.    Hastings  v.  Wood,  13  J.  R.  482. 

74.  In  SQ  action  on  ^e  casiir  for  fftl^lv  af- 
firming that  a  chattel  bek)nged  to  tlie  defend- 
ant, whereby-  the  pluiitiff^Was  indiMsedto  buy 
it,  and  was  afterwards  evicted  by  the  riglit- 
ful  owner,  it  is  unnecessary  to  set  forth  the 
contract  between  the  parties,  <sr  any  consitkMV- 
don  moving  from  the  plaintiff  to  the  d«fendanl, 
or  the  price  Tiaid,  as  that  is  only  a  nialier  ro- 

'  lating  to  the  liquidation  of  daraa^lk    Barmy 
V.  Ikwey,  13  J.  R-  234. 

75.  If  the  declaration  'State  tha%  the  vendor 
gave  evidence  at*  the  trial,-  of  the  action  in 
wbieh  there  -  was  a  recorery  in  .fiivor  of  the 
true  owner  oif  the  chattel,  this  is  tantamouat 
to  an  averment  of  notice  of  the  pendency  of 
that  snit^  to  the  defendidilr-   Aid.  .    . 

76.  Where  a.  debt  has  been  bacred  by  the 
defendant's  discharge  under  an  insolvent  AOt, 
and  he  afterwards  promisee  to  pay  it,  it*  is 
proper  fbr  the  ntaimiff  To  di^lere.  opon  the 
ori^hal  cause  of^  actiopj-without  notieoig  the 
subsequOnt  premise.  Shppev  v*  Hendersoii, 
14J.R.178.  . 

77.  If  a  penal  statute  igives  no  general  form 
of  declaring  to  a  cominon  infomier,'  the  plain- 
tiff must  state  the  special  matter 
upon  which  *his  cause '  of  aiction    F  *191  ] 
arises.     Cole  v.  Smi^  4  J.  R.  193. 
&  P.  Btffelotov. /o/buon,  131.11/426. 

78.  Where  a  lOatute,  giving  a  penal  actitvi, 
contains,  either  in  the  aano^  aeotmi,  or  a  tn^ 
sequent  one,  a  'provisD  or  exception  which 
forms  no  part  of  me  ptointyT^  title,  hut  is  mere 
matter  of  exctisiB  or  justification  to  die  defend- 
ant, the  phumiff  need  not  aegativ*  ItybuttlK^ 
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defendant,  Co  take  advantage  of  it,  must  plead 
it.  Ttel  V.  I\mda,  4  J.  R.  304.  Bennet  v. 
Hitrdy  S  J.  R.  438.  Contra,  BUudeU  v.  HcwU, 
3  C.  R.  137.    Overruled. 

79.  Where  matter  stated  in  the  declaration 
IB  merely  surplusage,  which  might  have  been 
struck  out  on  motion,  the  plaintiff  need  not 
prove  it    Allaire  v,  Oulandy  2  J.  C.  52. 

(b]  Averments, 

80.  <«That  the  plaintiff  attended  at  the  place 
and  time  appointed,  ready  prepared,  and  of- 
fered to  execute  a  conveyance  according  to 
the  said  agreement,  and  that  the  defendant  did 
not  attend,  and  that  he  has  refused  to  accept 
the  same,  and  perform  the  agreement  on  his 
part,**  is  a  sufficient  averment  of  an  offer  to 
perform.    Miller  v.  Drake,  1  C.  R.  45. 

81.  Where  the  power  to  perform  the  cov- 
enant, on  the  part  of  the  plaintiff,  depends  on 
acts  previously  to  be  done  on  the  part  of  the 
defendant,  it  is  unnecessary  for  the  plaintiff'  to 
aver  a  tender  and  refusal,  but  an  averment  of 
a  readiness  to  perform  is  sufficient.  fVest  v. 
JSmmonSj  5  J.  R.  179. 

82.  So,  where  A.  covenants  to  convey,  and 
B.  covenants  to  execute  a  bond  and  mortgage 
for  the  land,  in  an  action  by  B.  against  A.,  it  is 
fiufiioient  for  the  plaintiff  to  aver  his  readiness 
to  perform.    Ilnd.   ' 

83.  If  the  defendant  promise  the  plaintiff  to 
pay  money,  when  collected,  that  is  a  condition 
precedent,,  and  must  be  averred.  Dodge  v. 
CodiHncrton,  3  J.  R.  14a 

sellki^'SiyteidHSi^'^J^WJ^ 

all  must  be  averred  and  proved.    Lansing  v. 

MKiUip,  3  C.  R.  286. 

85.  in  declaring  on  a  note  not  within  the 
statute,  and  expressed  to  be  for  valued  received, 
it  is  sufficient  to  state  that  it  was  given  for  value 
received,  without  averring  a  special  considera- 
tion. Jerome  v.  JVkUney,  7  J.  R.  321.  Contra, 
Laiisin,^  V.  M'KUHp,  3  C.  R.  286. 

d(>.  But  if  the  plaintiff  undertakes  to  set 
forth  the  consideration  speciallpr,  he  is  bound  to 
}n*ove  it  as  laid.    Jerome  v.  fVhttney^  7  J.  R*  321 . 

87.  If  A.  agree  to  sell  and  deliver  B.  a  ves- 
sel, and  to  execute  and  deliver  a  bill  of  sale, 
and  B.  progiiscs  to  pay  A.  200  dollars  in  cash, 
and  100  dollars  on  the  1st  of  October  there- 
afler,  and  B.  accordingly  pays  200  dollars,  and 
delivers  his.  note  for  100  dollars,  A.  may  main- 
tain an  action  on  the  note  without  averring  a 
delivery  of  the  vessel,  &c. ;  the  promises  bemg 
niiiruai.    Close  v.  .Ifi^er,  10  J.  R.  DO. 

88.  In  covenant  for  rent  against  the  assignee 
of  a  lessee,  an  averment  that  the  rent,  accrued 
subiWiquent  to  the  assignment,  was  due  and 
owing  to  the  plaintiff^  and  in  arrear  and  un- 
paid, is    sufficient,  without    stating  that  the 

lessee  had  not  |}aid  it ;  for  that  is 
[  •192  ]     implied  hi  the  averment  •that  the 

defendant  owed  iL  Executors  of 
Dubois  V.  Fan  Orden,*6  J.  R.  105. 

89.  If  the  defendant  aver  that  prior  to  the 
suing  out  of  the  writ,  he  settled  and  discharg- 
ed the  debt  of  the  plaintiff,  it  is  sufficient  as  to 
the  time ;  for  the  suing  out  of  the  writ  is  con- 


sidered as  the  commencement  of  the  suit 
Bird  V.  Cmilat,  2  J.  R.  342. 

90.  In  an  action  on  the  case  for  a  deceit  in 
a  sale,  the  declaration,  ailer  stating  the  affirma- 
tion of  the  defendant,  and  that  the  plaintiff^ 
giving  faith  to  the  affirmation  1  made  the  pur- 
chase, whereas  the  fact  was  the  reverse  of  the 
affirmation,  concluded  thus:  '^And  so  the  said 
plaintiff  8aith,.that  he,  by  reason  of  the  said 
affirmation  of  the  said  defendant,  was  falsely 
and  fraudulently  deceived,  to  wit,  the  day  and 
year  aforesaid,  at,"  &c.,  with  an  allegation  of 
damage,  to  the  value  of^  &c. :  this  is  a  suffi- 
cient averment  of  the  fraud  or  deceit,  at  least, 
afler  verdict.  Bayard  v.  Malcolm,  in  error,  2 
J.  R.  550.    S.  C.  contra,  1  J.  R.  453. 

91.  In  a  declaration  on  a  bill  of  exchange,  a 
general  averment  of  notice  to  the  defendant, 
of  all  the  premises,  is  sufficient  Boot  v. 
Franklin,  3  J.  R.  207. 

92.  In  an  action  against  executors  for  a  lega- 
cy, the  plaintiff  must  aver  tliat  the  executors, 
at  the  time  of  bringing  the  action,  had  sufficient 
assets  to  pay  the  debts  and  legacies.  DewiU 
V.  Sekoonmaker,  2  J.  R.  243. 

93.  Where  an  act  incorporating  a  tumpiko 
company  requires  every  subscrilier  to  the 
stock  to  pay,  at  the  time  of  subscribing,  to  one 
of  the  commissioners,  the  sum  of  hye  dollars; 
in  an  action  by  the  corporation  against  a  sub 
scriber,  to  recover  the  amount  of  the  shares 
subscribed  by  hini,  the  declaration  must  aver 
the  payment  of  the  five  dollars,  on  each  share  . 
suhscnbed.  Highland  Turnpike  Company  v. 
MKean,  11  J.  R.  98. 

94.  But  on  averment  that  the  defendant  was 
HifTimn'igJffliflnrr  under  the  act,  and  held  the 
open,  and  in  his  hanc[S,~^Btiftj<ihA  Jmok  was 
shares,  is  equivalent  to  an  averment  of  jmy- 
ment  of  five  dollars  on  each  shore  subscribed. 
Ibid. 

95.  In  an  action  against  a  justice  of  the 
peace  for  a  false  return  to  a  certiorari,  on  aver- 
ment in  the  declaration,  after  stating  the  falsity 
of  the  return,  that  •'by  pretext  thereof  the 
plaintiff  was  not  only  prevented  fcom  obtaining 
any  redress  or  reversal  of  the  judgment  and 

Kroceedings  afbresaid ;  but  was  also  com  pel- 
id  to  su^r  imprisonment,  and  endure  great 
pain  both  of  body  and  mind,  and  to  pay  and 
expend  divers  large  sums  of  money,"  &c.  is, 
afler  verdict,  a  sufficient  averment  of  the 
affirmance  of  the  judgment,  and  the  loss  or 
damage  consequent  thereon.  Pangbum  v. 
Ramsay,  11  J.  R.  141. 

96.  In  an  action  for  the  non-deli vory  of 
goods  pursuant  to  an  agreement,  by  which  the 
defendant  agreed  to  deliver  whiskey  to  the 
plaintiff  or  his  agent  at  B,,to  be  paid  for  on  the 
delivery  thereof;  it  is  sufficient  for  the  plain- 
tiff to  aver  that  he  has  at  all  times  been  ready 
to  receive  the  whiskey,  and  to  pay  for  ilie 
same,  at  the  place  aforesaid,  to  wit,  at  B<^  with- 
out saying  he  was  ready  to  pay  at  the  particu- 
lar time  stipidated  for  liie  delivery.  Porter  v. 
Rose,  12  J.  R.  209. 

97.  Where  two  acts  are  to  be  done  at  the 
same  time,  as  where  one   'agrees 

to  sell  and  deliver,  and  the  other    [*1931 
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agrees  to  receive  and  pay,  in  an  action  for 
the  non-del 'iTery,  it  is  necessary  for  the  plain- 
tifif  to  aver  a  readiness  to  pay  on  his  jmrt, 
whether  the  other  party  was  At  the  place 
ready  to  deliver  or  not.     Und, 

mi 

98.  And  where  the  agreement  was  to  deliv- 
er to  the  plaintiff,  or  bis  a^ent  at  B.,  and  the 
plaintiif  was  to  pay  the  price,  on  the  defend- 
ant presenting  the  receipts  for  tlie  goods ;  hM^ 
that  a  payment  on  d€*livery  was  not  dispensed 
with,  if  the  plaintiff  himself  was  at  the  place; 
the  provision  for  payment,  on  the  productioi^ 
of  the  receipts,  extending  only  to  the  case  of 
a  delivery  of  the  goods  to  the  agent  of  the 
plaintiff.     Pnd. 

99.  In  declaring  on  a  snecialtv,  it  must  be 
averred,  that  it  was  sealea  bv  tne  defendant. 
Van  Sanhoood  v.  Sandford,  \i  J.  R.  197. 

100.  It  is  not  sufficient  to  state  that  the  de- 
fendant made  a  writing  "  in  the  words  and  fig- 
ures  following,  to  wit :"  setting  it  forth  verba- 
h'm,  and  concluding  •*  In  witness  whereof, .  I 
have  set  my  hand  and  sral,"  with  the  name 
and  a  scrawl  of  (L.  S.)  Jbid,  S.  P.  Maccmb 
V.  TliomDson,  14  J.  R.  207. 

Id].  In  an  action  by  an  assignee  of  a  mort- 
gagee against  the  purchaser  from  the  mort- 
gagor, subsequent  to  the  execution  of  the  mort- 
gage, for  removing  buildings  from  the  prem- 
ises, after  they  hwl  been  advertised  for  sale 
under  the  [lower  contliined  in  the  mortgage, 
and  before  the  sale,  whereby  the  premises 
were  rendered  inadequate  to  pay  the  money 
due,  and  were  sold  for  a  less  sum  than  they 
would  otherwise  have  brought,  it  must  be 
averred  in  the  declaration,  that  the  mortgagor 
was  insolvent,  and  bad  no  other  property  thafi 
the  mortgaged  xtrGSMfiW  gftttra^ck^  14  J.  R.  213. 

102.  In  an  action  on  the  case  for  a  false  re- 
fum,  the  declaration  must  aver  the  falsity  of 
the  return,  and  the  materiality  of  the  matter 
alleged  to  be  falsely  retume<l.  Kidzie  v. 
,Sackrider,  14  J.  R.  195. 

103.  The  want  of  an  averment  is  cured  by 
verdict.  Dujffie  v.  itayeSy  15  J,  R.  327.  Ow- 
ens V.  Morehmse^  1  J.  R.  276. 

104.  After  verdict)  it  will  be  intended,  that 
an  omission  in  the  declaration  was  supplied  by 
proof.     BarOeU  v.  OroTier,  15  J.  R.  25(5. 

105.  In  an  action  against  overseers  of  high- 
ways for  neglect  to  repair  a  bridge,  &c.,  the 
declaration  should  allege,  that  the  commission- 
ers of  the  town  had  provided  materials,  and 
that  the  defendant  had  the  means  of  making 
the  rej>airs :  though  the  omission  is  cured  of 
ter  verdict  bv  the  common  law  intendment. 
Ibid, 

106.  An  averment  in  a  declaration,  in  an 
action  of  covenant,  that  a  deed  was  given, 
implies  that  it  was  accepted  by  the  grantee. 
Gadey  v.  PAce,  16  J.  R.  267. 

107*.  In  assumpsit  against  husband  and  wife, 
if  the  declaration  alleges  a  request  and  prom- 
ise by  the  husband  .and  wife,  during  cover- 
ture, it  is  bad ;  for  the  wife  cannot  be  sued  on 
a  merely  personal  contract  made  during  co- 
verm  re.     Edwards  v.  Dams^  16  J.  R.  281. 

108.  Averments,  by  way  of  inducement,  in 
'  "  first  count  of  a  declaration,  will  aid  asub- 
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sequent  connt,  which  would,  otherwise,  be 
defective,  when  it  clearly  refers  to  the  fint 
count  which  is  good.  Onookthank  v.  Crrc^,  % 
J.  R.  344. 

*(i)  Variance  betteeen  the  dedaratian   [  *194  ] 

cmd  proof, 

109.  A  variance  betw^n  die  dedaration 
and  proof  must  be  objected  to  at  the  trial,  and 
if  not  objected  to  at  that  time,  the  pait^  caanot 
aficrwards  avail  himself  of  it  Pikt  v.  £v- 
ansy  15  J.  R.  210. 

110.  A  defendant  cannot,  at  the  trial,  allege 
that  there  is  a  variance  between  the  copy  of 
the  declaration  as  served,  and  the  nisi  proa 
record :  the  judge  must  be  governed  by  the 
record  alone,  and  if  there  is  any  material  v** 
riance,  the  fNuiy  must  apply  to  set  aside  the 
verdict.     PToodT.  BfdUev,  13  J.  R.  486. 

111.  A  contract  must  be  prove<l  as  laid  in 
the  declaration.  Crawford  v.  MorreU^  8  J.  B. 
253. 

112.  The  plaintiff  cannot  give  in  evidence 
an  enfn-e  contract  relating  to  two  distinct  sub- 
jects, when  he  declares  only  as  to  one  of 
them.     Ibid,  • 

113.  Where  the  contract  declared  upoo 
was,  that  the  defendant  should  pay  for  halt* of 
the  land,  and  the  contract  proved  was  that  he 
should  pay  for  all  the  land,  the  variance  w« 
held  fatal.    Ibid. 

114.  Evidence  that  the  contract  was  enlarg- 
ed by  a  parol  agreement,  will  not  suppon  a 
declaration  on  the  contract  as  originally  made. 
PhUlips  V.  Rose,  &  J.  R,  392. 

115.  So,  where  .the  plaintiff  c^vetianted  to 

HWriiihe,  and  in  an  action  of  ifovenaht,  aver- 
red that  he  erected  the  mill  at  the  place  and 
by  the  time  meinioned  in  the  agreement :  hdd, 
that  parol  evidence  that  the  mul  was  erected 
at  a  different  place  and  after  the  time,  by  tlie 
consent  and  agreement  of  the  defendant,  did 
not  suppbrt  the  declaration.    Ibid. 

116.  In  ail  action  against  two  or  more  per- 
sons on  a  promissory  note,  with  a  joint  nanie 
or  firm,  if  the  declaration  contains  no  ave^ 
ments  that  the  defendants  were  partners,  or 
acted  under  the  firm,  but  that  the  defendants 
"made  the  note,  their  own  proper  bands  and 
names  lietng  thereunto  subscribed^''  proof  that 
one  of  the  defendants '  sutecribed  the  note 
with  the  joint  name  or  firm,  is  not  sufficient 
to  prove  the  contract  as  laid^  Pease  v.  Mor- 
gan, 7  J.  R.  468. 

1 17.  The  words,  f:tr  value  received,  in  set- 
ting f«rtli  a  prouiissoiy  note  in  a  declamiioo, 
are  words  of  description,  and  not  an  aver- 
ment ;  and,  if  the  note  produced  in  e\idence 
want  those  words,  it  is  a  variance.  Saidon  r. 
Johnson,  10  J.  R.  418. 

118.  An  allegation  of  fraud  or  warrnntr  in 
a  sate  must  l)e  proved  precisc^ly  as  laid.  SntU 
V.  ..Tfo^e^,  1  J.  R.  96.    Perry  v.  ^aroUy  1  J.  R- 

1 19.  If,  in  an  action  f^r  a  libel,  the  liliellous 
matter  set  forth  in  the  declaration,  contains  the 
words  V,  States,  and,  in  the  paper  pniduced 
in  evidence,  it  is  written  United  States,  the 
variance  is  immaterial.  Lewis  v.  fVu^  5  J.  R*  1 


194 


PLEADING. 


196 


120.  The  Court  will  look  to  the  context,  in 
onler  to  deciile  whetlier  the  variance  be  ma- 
terial or  not.    IlfiiL 

121.  Where  a  declaration  for  a  libel  stated 
the  libel  to  have  been  publislied  in  a  newsfia- 
per  called  The  OiUario  Messenger^  and  the  pa- 
per produced  was  headed  Ontario  Messenger ; 
ntldf  xhat  tliis  was  not  a  variance,  as  the  arti- 
cle ^  was  no  part  of  the  descrip- 

[  ^195  ]     tion  of  *ihe  title  of  the  pafier,  but 
only  fntroductory  to  it.    Sotdkwick 
V.  Sltvtns,  10  i.  R.  44a 

122.  Where  the  plaintitf  declared  by  the 
name  of  HlUiam  T,  Robinsoft^  and  gave  in 
evi^ience  a  deed  to  fViUiam  Robinson,  the 
omi&sion  of  the  middle  letter  was  held  an  im- 
ninterial  varianoe,  for  the  law  knows  of  l>ut 
one  Christian  nanML  Franklin  r.  Talmadge,  5 
J.  R.  84. 

U2J.  In  an  a<ition  for  an  escape,  the  plain- 
ti^  suted  the  substance  of  the  execution  in 
his  declaration,  without  setting  it  out  in  hoc 
verhot  but  in  the  execution  produced  in  evi- 
dence there  was  a  variance  of  one  cent  in  the 
amount  of  damages  iind  costs ;  held,  that  it 
was  immaterial.    BisseU  v.  J£t/?,  5  J.  R.  89. 

124.  In  an  action  of  debt  against  a  sheriff, 
for  the  escape  of  a  prisoner  in  bis  custody  on 
execution,  the  declaration  alleged  a  judgment 
recovered  in  the  Court  of  Common  Pleas,  of 
the  tenn  of^  &c.  held  at  Salenif  in  the  county 
of  Hashington,  &.c: ;  and  in  the  record  of  the 
judgment  produced  at  the  'trial,  the  place  or 
town  where  the  Cotirt  was  held  was  not  men- 
tioned ;  hddj  that  the  variance  was  immate- 
rial;   Page  V.  ffoods,  9  J.  R.  62. 

125.  In  debt  on  recognizance  of  bail,  the 
declaration  laid  the'  venue  in  Or'e^nt  county, 
and  stated  that  S.  F.  came  into  the  Supreme 
Court,  and  by  the  name. of  &-F.,  of  K^  in  smd 
county,  Jhrnur,  became  bail,  &c.,  and  the  bail- 
piece  offered  in  evidence  was  written  Deila- 
fcare,  $s.  L  H.  is  deHvertd  to  baU  to  S.  F^of 
the  town  of  IC,in  said  county,  farmer,  ifc.,  and 
was  tajcen  before  a  judge  of  Delatpate  Com- 
mon Pleas,  ^d  the  recognizance  roll  stated 
that  S.  F.,  of  the  town  of  K.,  and  county  of  />., 

farmer,  came  into  Court  and  became  bail,&e. ; 
held,  that  there  was  no  material  variance  be- 
tween the  declaration  and  the  bail-piece  and 
reco^izance  roll,  the  d^eription  in  the  dec- 
litration  being  set  out  according  to  the  sense, 
and  not  acconling  to  the  tenor.  Rodman  v. 
Forman,  8  J.  R.  26. 

126.  A  variance  in  the  name  of-  a  corpora- 
tion, which  does  not  render  it  materially  dif- 
ferent in  substance  from  the  true  name,  will 
not  injure,  especially  in  proceedings  in  which 
the  corporatioa  is  not  a  party  to  the  record. 
The  Peojde  v.  RuMe,  9  J.  R.  147. 

127.  If  the  day  laid  under  a  scilicet  be  ma- 
terial, the  time  must  be  proved  according  to  the 
fact.    VaA  V.  Lewis  ana  Livingston,  4  J.  R.  450. 

128.  So,  in  an  action  for  executing  process 
after  the  return  day,  the  time  is  material,  and 
although  stated  under  a  seUicet,  do  other  day 
can  be  proved.    Ibid, 

129.  A  sciUeet  repugnant  to  the  preceding 
matter  is  void,  and  may  be  rejected  as  surplus- 
age.   Ibid, 
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130.  But  when  it  is  not  repugnant  to  the 
preceding  matter,  but  will  agree  with  it,  then 
It  is  a  direct  affirmation,  and  sliall  be  taken 
positively.     Ibid. 

131.  \Vhere,  in  a  declaration  upon  an  in- 
strument in  writing,  no  venue  is  stated  in  the 
body  of  the  declaration,  but  only  in  the  mar- 
gin, and  no  place  is  alleged  at  which  tlie  in- 
strument was  executed,  it  is  no  *va- 

riance,  if  tJie  instrument  produced     [  *196  ] 
in  evidence  bcara  date  at  a  differ- 
ent place  from  that  in  which  the  venue  is  laid. 
^Ider  V.  Griner,  13  J.  R.  449. 

132.  hut,  it  seems,  that  it  would  be  other' 
wise,  if  a  place  be  stated  in  the  body  .of  the 
declaration.     Ibid. 

133.  The  declaration  alleged  that  a  promis- 
sory note  was  made  by  the  defendant  by  the 
name  of  ^  Chistophtr  Bidkley,^  and  the  note 
produced  In  evidence  was  signed  **  Christ 
Bulklty,^^  it  being  proved,  that  this  was  the 
usual  mode  of  signing  his  name ;  held,  that 
there  was  no  variance.  fVood  v.  Bulkley,  13 
J.  R.  486. 

134.  Where  a  contract  stated  in  the  decla- 
ration, is  on  a  past  consideration,  for  the  de- 
livery  of  goods,  without  mentioning  the  place  of 
delivery,  and  in  the  alternative,  as  to  the  time, 
and  the  contract  proved  was  on  an  executory 
consideration,  to  deliver  goods  at  a  particular 
time  and  place  mentioned,  the  variance  was 
held  fatal,  and  the  verdict  set  aside.  Robert' 
son  V.  Lynch,  18  J.  R.  451. 

135.  Where  there  is  a  count  on  a  ppecial 
agreement)  and  a  general  count  for  goods 
sold  and  delivered,  the '  plaintifl*  may,  if  he 
fails  to  prove  the  special  agreement^  abandon 
the  special  count,  and  i*esort  to  thn  general 
count.    Ibid.     ' 

136.  But  this  cannot  be  done,  if  the  goods 
were  in  fact  sold  under  the  special  agreement, 
and  the  plaintiff  might,  if  he  had  framed  the 
special  count  properly,  have  recivered  upon 
it.    Ibid. 

137.  In  an  action  for  slander,  the  declara- 
tion alleged,  that  the  words  were  spoken  of 
and-  concerning  the  evidence  given  by  the 
plaintiff,  on  a  complaint  made  by  him  before 
a  justice  of  the  peace,  on  the  20th  March, 
1820 ;  and  the  proof  was,  that  the  complaint 
was  made  before  the  justice  on  the  8th  of 
March,  1820 ;  held,  that  the  variance  was  im- 
material.   M'Kinly  v.  Rob,  20  J.  R.  351. 

(j)  Profert  and  oyer. 

138.  In  an  action  on  an  arbitration  bond, 
profert  need  not  be  made  of  an  award.  Weed 
V.  EUis,  3  C.  R.  253. 

139.  In  debt  on  awards  if  there  is  a  vari- 
ance between  the  award  as  set  forth  in  the 
declaration,  and  the  oyer,  the  defendant  must 
de^nur  specially,  and  cannot  take  advantage 
of  it  by  pleading  no  award.  JamM  v.  fVal-- 
ruth,  8  J.  R.  410. 

140.  Where  the  award  is  incorrectly  set 
forth  in  the  declaration,  but  the  oyer  served  is 
correct,  and  the  defendant  pleads  no  award 
and  goes  to  trial,  and  the  awanl  given  in  evi- 
dence agrees  with  the  nut  prius  record,  the 
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defendant  is  too  late  to  take  advantage  of  the 
variance;  nor  will  the  verdict  be  set  aside 
on  the  ^ound  of  surprise,  as  the  oyer  contain- 
ed a  true  copy  of  the  award.    IhUL 

141.  A  small  variance  between  the  oyer  of 
a  bond  and  the  declaration  is  not  regarded ; 
as  where,  in  the  cytr^  the  words  were  **  or  de- 
lay," and  in  the  declaration  they  were  *'dr 
oUwr  delay,"  the  variance  was  held  to  be  im- 
material.   Henry  v.  Brottm,  19  J.  R.  49. 


[•id7] 


*(k)  Request 


142.  It  is  unnecessary  to  lay  a  special  re- 
quest in  the  declaration,  in  all  cases  where 
the  consideration  for  the  defendant's  protn- 
ise  wad  executed.  Doty  v.  WUsqiIj  14  J.  R. 
878. 

143.  In  an  action  on  a  bill  or  note,^a  demand 
of  payment  in  the  general  tenns,  alViougk  often 
requesiedj  &c.,  is  good,  especially  af^r  verdict. 
Ltffingwdl  V.  WhUe,  1  J.  C.  99. 

144.  Where  there  is  a  precedent  debt  or 
duty,  it  is  not  necessary  for  the  plaintiff  to 
state  a  special  request  or  demand  in  the  decla- 
ration ;  but  the  bringing  the  action  is  itself  a 
legal  demand.    Emat  v,  BarUe^  1  J.  C.  319. 

(1)  Breach, 

145.  Any  defect  or  inaccuracy  in  assigning 
the  breach  is  aided  aAer  verdict,  for  the  Court 
will  intend  that  damages  could  not  have  been 
^ven,  if  a  good  breach  had  not  been  shown. 
Thomaa  v.  Rooaa,  7  J.  R.  461. 

(m)  Omdusum  and  pledges. 

146.  If,  in  an  action  sounding  in  damages, 
the  plaintiff  claims  more  damages  than  on  the 
face  of  his  declaration  appear  to  \ye  due,  it  will 
not  vitiate,  especially  after  verdict ;  for  the 
amount  of  the  damages  being  ascertained  by 
the  jury,  it  is  to  be  presumed  that  they  were 
assessed  according  to  t^ie  proof.  Per  Itadcl\ffe, 
J.  Executors  of  Van  Rensselaer  v.  Executors 
iff  Plainer^2  J.  C.  17. 

147.  Pted^  of  prosecution  are  mere  form, 
and  may  be  msected  at  any  time  before  judg- 
ment.   Baker  v«  PkUips^  4  J.  R.  190. 

148.  The  want  of  tfiese  cannot  be  taken  ad- 
yaitfage  of  on  iqiecial  demurrer.    Jhid, 

And  see  Costditios;  I.     Estoppel.    Ex- 

KCUTO&S    AND  ADMUflSTRATORS)  ,  V.     34 — 37. 

LIB£^  IT.  ^4-^. 

loinder  of  counts*    jSSee  Action  in  General, 

II. 

Declaration  in  a  penal  action.  See  Action 
ON  Statute  and  Popular  Actions,  6,  7. 

Amending  declaration.     See  Amendment, 

III.  i2--3a. 

Declaration  on  a  bill  or  note.    See  Btlls  or 
Exchange  aitd  Promissort  Notes,  VIII. 
— — in  ejectment    Se^  Ejectment, 

r  •IDS  ]    •in.  /*^«M  w  ahaiemeni  ;  (a)  To 

the  Jurisdiction  ;  ib)  To  the  per- 

tim  (if  (he  jfiaintiff ;  (c)  To  the  person  of  the 


defendant ;  (d)  3b  the  wrU ;  other  proceed- 
ings penAng  for  the  same  cause;  (e)  Mis- 
nomer ;  (f)  Joinder  of  improper  or  omissum 
of  proper  parties  ;  (g)  Where  the  defendani 
IS  sued  in  a  wrong  character  ;  (h)  /roir  and 
v^unto  be  pleaded;  vertfieaHonandJudgmenL 

(a)  Plea  to  the  Jurisdietunu 

149.  Afler  pleading  in  bar,  it  is  too  late  to 
object  to  the  jurisdiction.  Smxtkr.  Elder^  3  J. 
R.105. 

Se^e  Jurisdiction. 

(b)  To  the  person  of  thephtntiffl 

150.  Infancyoftheplaintiffron8t.be  pleaded 
in  abatement,  and  is  not  m  ground  for  nonsuit 
at  the  trial.    Schemerkom  v.  Jenkins,  7  J .  R.  3731 

151.  By  pleading  in  cfaie(  the  defendant 
admits  the  due  appearance  of  the  plaimifH 
Ibid, 

153.  f^he  de^th  of  a  lessor  in  ejectment  does 
not  abate  the  suit.  IVierY.JaAson,  ex  dem. 
Van  AUeni  8  J.  R.  495. 

153.  It  is  a  good  plea  in  abatement,  that  the 
plaintiff  is  a  fictitious  person.  Doe  v.  PesUlM^ 
19  J.  R.  306. 

154.  As,  where  an  action  of  assumpsit  was 
brought  on  a  judgment/  in  an-actioh  of  eject- 
ment in  Camda,  to  recover  the  toHs  in  the 
name  of  the  nominal  plaintiff;  Ad^cf,  thai  the 
action  could  not  be  maintained.    i6td 

And  see  Infant. 

(c)  7\>  the  person  of  the  defindant 

155.  The  eivU  death  of  the  defendant  abates 
the  suit ;  as,  where  he  is  sentenced  to  the  state 
prison  for  life.     Orakam  ▼.  Adams,  2  h  C.  408w 

Plea  of  alien  enemy.    See  Auen,  If. 
Plea  of  privilege.    See  post,  ik)   186,  187, 
188, 189. 

(d)  To  the  %Drit ;  other  proceedings  pending  fir 

(he  same  caUse, 

> 

156.  To  an  action  on  a  judgment,  a  writ  of 
error  pending  may  be  pleaded  in  abatement, 
but  not  in  bar.    Jenkins  v.  Pepoan,  2  J»  C.  31^ 

157.  And  the  plea  must  state,  tirnt  the  writ 
of  error ,  was  brou^t  prior  to  the  €M>mmeuce- 
ment  of  the  action  ;  and  that  the  recto  isite  steps 
were  taken  to  render  it  a  super^eaeas  to  the 
execution..  Pnd, 

^158.  A  foreign  attaehtnentpeDd-    [*199] 
ing  in  another  state,  is  pleadable  in 
abatement    Embree  ▼.  Hatrna,  .5  J,  R.  101 

1^.  A  plea  of  another  caoae  action  pending 
is  not  an  issuable  plea,  thoi^li  pleaded  in  the 
form  of  a  plea  in  oar ;  for  it  is  still  a  plea  in 
abatement-  Davis  v.  €hmnger,3  J.  R«  259. 

160.  And  wt^ere  a  rule  bus  been  granted  on 
condition  of  pleading  issuably,  such  a  plea, 
connected  with  the  general  issue,  vitiates  the 
latter,  so  as  not  to  be  a  fidfilment  of  the  condi- 
tion of  the  rule.    Bid. 
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161.  The  pendency  of  a  suit  in  the  Circuit 
Court  of  the  UnUed  StaUs^  in  another  state,  is 
not  nkodabte  in  abalemenL  WaUh  v.  Durkin, 
12  J.  IL  99. 

I(i2.  Tlie  pendency  of  another  suit  for  the 
same  cause,  and  between  the  saine  parties, 
though  pleadable  in  abatement,  cannot  be  giv- 
en in  evidence  vmder  the  general  issue.  Perci- 
vol  y/ Mickey,  18  J.  R,  257. 

163.  Where  the  defendant  pleads  another 
action  pending,  the  plaiuti^*  may  enter  a  nil 
capitdpcr  breve^  in'  the  first  suit,  before  a  repli- 
cation to  the  plea  in  abatement ;  and  that  with- 
out lea\'e  of  ttie  Court,  or  payment  of  costs. 
Marston  v.  Lawrmee.  1  J.  C.  397.  &  C.  C.  C. 
94. 

-(e)  Misnomer* 

164.  A  defendant  cannot  plead  in  abatement 
because  an  alias  dUtxis  is;subjoined  to  his  name ; 
and' the  true'iuirae  is  that  wliich  precedes  the 
alias  dictus.    Reid  v.  Lord,  4  J.  R.  118. 

165;  If  the  Surname  of  the  obligor,  in  the 
body  ofa  bond,  varies  by  a  slight  misspellings 
producing  any  change  m  the  pronimciation 
from  that  in  the  subscription,  he  may  be  sued 
by  the  name  subicribed  .alone,  without  an  aiias 
dcius,    MeredUk  v.  Hinsdale,  2  C.  R.  362. 

166.  The  law  knows  of  but  one  Christian 
name,  and  the  omission  or  insertion  of  the  mid- 
dle name,  or  of  tl^e  initial  letter  of  that  name, 
is  immaterial;  and  it  is  competent  for  the  par- 
ty to  show  that  he  is  kno^n  as  well  without  as 
with  the  middle  name.  DrankHn  v.  Talmadge, 
5  J.  R  84. 

167  Where  a  name  appears  to  he  a  foreign 
one;  a  variance  ofa  letter,  whicli,  accordnig.  to 
the  pronunciation  of  that  language,  doca  not 
vary  the  sound,  is  not  a  misnomer,  as  Petris 
for  Petrie.  Pttrit  v.  WoodwoHh,  3  C.  R. 
219. 

168.  To  a  plea  of  misnomer,  a  replication, 
tliat  the  defendant  is  known  as  well  by  one 
name  as  the  other,  is  '^ood.    Und, 

(f )  Joinder  of  tMproper,  and  onassion  of  proper 

parties,  . 

169.  In  an  action  for  a  tort,  the  non-joinder 
of  persons  interested  with  the  plainci0*,  must 
be  pleailad  in  i^batement,  and. cannot  be  taken 
advantage  of  at  the  trial,  otherwise  than  in 
mitigation  of  damages.  .  fflieeltorighi  v.  De- 
peitster,  1  J.  R.471.  [And  see  Low  v.-Mumford, 
H  J.  R.  426.] 

170.  So,  where  there  are  several  tenants  in 
common,  who  do  not  all  join  in  trespass,  the 
Don-joiadefniustbe  pleaded,  and  cannot  be 
taken  advantage  of  at  the  urial.  Brothaion  v. 
H(M^e«,  6  J.  R.  108.  S.P.Bradiskv.Schtttck, 
8  J.  jR.  151. 

*171.  That  the  asstunpsit  was 
[  *JWO  ]  made  by  the  defendant  and  one  of 
the  plaintifis,  jointly,  must  be  plead- 
ed io  abatement.  Robinsony.  tisher,3C,  R.  99. 
172.  That  other  persons  jointly  indeliied,  or 
jointly  responsible,  have  not  been  made  de- 
fendants, must  be  pleaded  in  abatement,  and 
.eannoi  be  taken  advatUage  of  on  the  triaU 
Ziek  V.  ExedUors  <^  Campbdl,  2  J.  C.  382. 


173.  Where  the  defendant  promised  to  pay 
each  of  several  partners  his  s()eci fie  proportion 
of  the  debt ;  in  an  action  by  one  of  the  part* 
ners  for  his  proportion,  the  defendant  cannot 
object  to  the  non-joinder  of  the  others.  Biam 
V.  Morris,  3  C.  R.  54. 

174.  In  assumpsit,  the  joinder,  as  defendants^ 
of  parties  who  didnot  join  in  the  promise,  need 
not  be  pleaded  in  abatement ;  but  may  be  taken 
advantage  of  under  the  general  issue.  Tom  t. 
Goodrich,  2  J.  R.  2ia 

175.  Joint  debtors  must  be  sued  jointly ;  and 
if  all  of  them  are  not  sued,  it  must  be  pleaded 
in  abatement  Robertson  v.  Smith,  16  J.  R. 
459.     [See  anU  I.  34, 35,  36,  37.] 

176.  Where  a  suit  has  been  commenced  by 
an  insolvent  before  the  assignment  of  his  es* 
tate,  tlie  suit  will  not  abate  oy  his  discharge, 
but  may  be  continued  in  the  insolvent's  name 
for  the  benefit  of  his  assignees.  Rajfmond  v. 
/oAiuon,  11  J.  R.  488. 

When  husband  and  wife  must  join  in  an  ac- 
tion.   See  HnsBAND  aho  Wife,  IV. 
And  see  ante,  L    Trespass. 

(g)  fflten  the  d^endani  is  sued  in  a  wrong  char' 

aeter. 

177.*  To  a  declaration  against  A.,  as  executor 
of  B.,  the  defendant  pleaded  in  abatement,  that 
Br  died  intestate,  and  letters  of  administration 
were  af\erwards  granted  to  the  defendant,  ^c. 
The  plaintiff  replied,  that  previous  to  granting 
the  letters  of  administration,  the  defendant 
made  himself  executor  de  son  tort,  &c.  On 
demurrer,  the  replication  was  held  to  be  bad, 
and  the  bill  was  quashed.  Rattoon  v.  Over- 
acker,  8  J.  R.  126. 

(fa)  How  and  when  to  be  pleaded ;  verification  and 

judgment 

178.  Afler  a  verdict,  matter  which  abates  the 
writ  cannot  be  pleaded,  for  the  defendant  haa 
no  day  in  Court.  Alexander  v.  Fink,  12  J.  R. 
218. 

179.  So,  the  marriage  of  a  woman  plaintifil^ 
afler  verdict,  and  before  the  day  in  Court,  can- 
not be  pleaded  in  abatement,  puis  darrein  con- 
tinuance.   Ibid* 

180.  So,  the  marriage  of  the  plaintiflT,  afler 
a  report  of  referees,  and  before  k  has  been  filed, 
in  a  cause  referred  under  the  statute,  cannot  be 
pleaded  in  alwtement.    Rid, 

181.  Whether  a  plea  is  in  abatement  or  in  bar 
is  to  be  known  by  its  conclusion.  Jenkins  v. 
Pepoon,  2  J.  C.  312.  Executors  qf  Schoonmaker 
V.  Elmtndorf,  10  J.  IL  49. 

182.  So  a  plea  ending  thus :  "  Wherefore  he 
prays  judgment,"  &c.,  *is  bad :  for 

It  is  impossible  to  tell  whether  it    [  *5201  ] 
is  a  plea  in  abatement  or  in  bar. 
But,  whether  it  can  be  taken  advantage  of  any 
other  way  than  on  a  special  demurrer  ?  QiuBre, 
Jenkins  v.  Pepoon,  2  J.  C.  312. 

183.  When  a  plea  begins  in  abatement,  and 
concludes  in  bar,  it  may  be  considered  a  plea 
in  bar :  and  if  a  demurrer  to  such  a  plea  con- 

.  chides  in  Imr,  the  judgment  will  l)e  final.    Ex- 
ecutors of  Schoonmaker  V,  ElmenUorf,  10  J.  R.  49. 
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184.  A  plea  in  abatement  after  a  plea  in 
chief,  is  a  nullity.  Palmer  v.  Greerif  1  J.  C. 
101. 

185.  If  matter,  which  must  be  pleaded  in 
abatement,  be  contained  in  a  plea  in  bar,  with- 
out being  verified  by  affidavit,  the  plaintiff  may 
treat  it  us  a  nullity,  and  enter  a  default.  Rob- 
inson V.  Fisher,  3  C.  R.  99. 

18G.  If  a  dilatory  plea  be  filed  without  an 
affidavit,  the  |»laintiff  may  treat  it  as  a  nullity, 
or  move  the  Court  to  set  it  aside ;  but  if  he 
proceeds  in  the  cause,  he  waives  the  irre^nilar- 
ily.     Richmond  v.  TaUmadgey  16  J.  R.  307. 

187.  A  plea  of  privilege,  by  an  attorney,  in 
abatement,  concluding  his  plea  to  the  jurisdic- 
tion of  the  Court,  ought  not  to  be  ti*eated  as  a 
nullity,  but  must  be  demurred  to.  Brooks  v. 
Patterson,  1  J.  C.  328. 

188  Such  a  plea  does  not  require  an  affida- 
vit.   Und. 

189.  And  it  may  be  put  in  after  special  bail 
has  l)een  entered.     Ibid. 

190.  The  defendant  must  Terify  his  whole 
plea  ;  or,  if  he  does  not,  he  must  answer  over. 
Marston  v.  Lawrence,  1  J.  C.  397.  5.  C.  C.  C. 
94. 

191.  The  judgment,  on  a  plea  of  a  former 
recovery  found  against  tlie  defendant,*  is  quod 
respondeat  ouster.     Ibid,  • 

IV.  General  requisites  of  pleas  in  bar;  (a) 
Each  subsequent  pleading  must  be  an  ansu>er 
to  the  previous  pleculing  of  the  opposite  par- 
ty ;  (b)  //  must  not  be  douMe  ;  (c)  Abr  a  de- 
parture from  the  previous  pleadings. 

(a)  Each  subsequent  pleading  must  be  an  answer 
to  the  previous  pleading  of  the  opposite  party. 

192.  The  plea  must  answer  the  whole  mat- 
ter contained  in  the  count,  as  in  a  plea  of  justi- 
fication to  an  action  for  a  libel,  each  particular 
charge  in  the  libel  must  be  justified.  Riggsv. 
Denniston,  3  J.  C.  198. 

193.  In  replevin,  if,  to  a  plea  of  property  in 
a  stranger,  the  defendant  reply,  that  the  plain- 
tiff entered  the  house  in  the  nigiit  time,  it  is 
bad.     Harrison  v.  M*Mosh,  1  J.  fi,  380. 

194.  A  replication  in  replevin,  stating  that 
the  goods  were  delivered  to  the  plaintiff  by  B., 
for  safe  keeping,  and  tiiat  the  plaintiff  hiia  a 
special  property  in  them,  without  stating  that 
B.  had  any  property,  or  authority  to  make  the 
deposit,  is  l)ad.     Ibid. 

195.  Debt  for  an  escape,  against  the  sheriff; 
plea,    that    the   prisoner,    inadvertently,    and 

without  any  intention  to  escape, 
[  *flOQ,  ]     went  into  an  *oflicp,  sixteen  feet 

beyond  the  liberties,  and  returned 
in  one  hour,  and  that  such  office  was  common^ 
ly  reputed  to  be  within  the  liberties ;  the  plea 
is  bad,  in  not  stating  a  return  before  suit 
brought,  and  thereby  avoiding  the  previous  ad- 
mission of  an  escape.  Bissdt  v.  Kip,  5  J.  R. 
89. 

196.  Where  a  plea  begins  as. an  answer  to 
the  whole  declaration,  but  answers  only  part, 
it  is  bad.  J^evins  v.  Keeler,  6  J.  R.  63.  iS".  P. 
HaUctt  V.  Holmes,  18  J.  R.  28.  Van  Mss  v. 
Hamilton,  19  J.  R.  349. 
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(b)  n  musi  not  he  doMe. 

197.  In  an  action  of  debt,  on  a  judgment  ob- 
tained in  the  state  of  (teorgia,  tbe  defendant 
pleaded,  nut  tiel  record  and  nil  debet ;  tiie  C<»un 
ordered  the  defendant  to  elect,  within  four  fln>s 
after  notice,  or,  on  his  default,  the  plaiutitf  to 
elect,  which  of  the  two  pleas  should  stniHl. 
Le  Conte  v.  Pendleton,  1  J.  C.  104.  5.  C.  C.  C. 
72.  S.  P.  Where  payment  and  md  Hel  rtcvri 
were  pleaded ;  for  nul  tiel  record  cannot  \te 
joined  with  any  other  plea.  Comes  r.  Dunccn, 
C  C  35. 

198.  So,  where,  in  a  debt  on  bond,  the  dc*- 
fendant  pleaded  payment  before  the  day,  and 
payment  at  the  day,  the  Court  ordered  the  f«  t- 
mer  plea  to  be  struck  out.  Thmfer  v.  Rogers, 
1  J.  C.  152. 

199.  But  where  the  defence  is  complicatf^J, 
and  the  propriety  of  the  pleas  demands  a  ckjB«e 
investigation^  the  Court  will  oot  interfere. 
Ibid. 

200.  After  the  plaintiff  has  demurred,  the 
defendant  will  not  be  compelled  to  elect  his 
plea.  Doyle  r.  Moulion,  1  J.^C.  S46.  &  C. 
C.  C.  87. 

201.  A  plea  may  contain  as  many^  ifacts  as 
are  necessary  to  constitute  one  defence,  and  it 
is  not,  on  that  account,  double.  Patcher  t. 
Sprague,2J.n.46SL 

202.  In  trespass ;  a  plea,  that  the  goods  tak- 
en were  seized  by  a  deputy  sheriilj  by  virtue  of 
a  warrant,  as  the  property^  of  an  absconding 
debtor,  (setting  forth  tbe  proceedings  under  tbe 
act,  and  that  the  plaintiff  held  the  goods  by  a 
fraudulent  conveyance  from  the  debtor,)  and 
that  the  defendant  acted  in  aid  of,  9nd  by  com- 
mand 6f  the  deputy  sheriff,  &c.,  is^good.  Ibid, 

203«  To  a  declaration  in  debt,  against  a 
sheriff,  for  an 'escape,  a  plea  of.  an  in  voluntary 
escape,  and  the  return  of  the  prisoner  into 
custody^  before  any  actiqn  brmight,  and  al- 
so, that  the  prisoner  was  discharged  by  the 
Court  of  Common  l^leas,  pursuant  to  the  act 
for  the  relief  of  debtors,  with  respect  to  the 
imprisonment  of  their  persons;^  is  good ;  for 
both  facts  are  necessarily  blended,  and  the  dis- 
charge by  the  Court  of  Common  Pleas  is  equiv- 
alent to  an  allegation  that  the  prisoner  was  in 
custody  at  the  time  of  plea  pleaded,  which 
may  be  stated  in  connection  with  tbe  escape 
ancl  return  l)efbre  action  brought  Currie  v. 
Henry,  2  J.  R.  433. 

204.  To  a  plea  of  a  discharge'  under  tbe  in- 
solvent act,  a  replication,  setting  forth  all  the 
grounds  on  which  the  discharge  is  made  void 
by  the  act,  in  the  words  of  the  act,  is  bad  ;  the 
plaintiff  must  specify  the  particular  fraud  on 
which  he  means  to  rely,  in  order  to  set  asiile 
the  discharge.  Service  v.  Heermance,  2  J.  R.  9G. 

•205.  A. plea  in  trover,  stating 
that  the  goods  Were  tfold  by  order    [  *ftOS  ] 
of  the  plaintiff,  on    commission, 
and  that  the  defenfdant  was  dischar^d  under 
the  insolvent  act,  is  bad  for  duplicity.    Ken- 
nedy V.  Strong,  10  J.  R.  289. 

200.  To  a  plea  fer  a  discharge  nnder  the 
insolvent  act,  the  plaintift*  replied  that  the  de- 
fendant had  procured  a  creditor  to  sign  his 
petition,  and  make  affidavit  for  a  larger  auia 
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than  was  due  to  him  ;  that  he  hid  concealed 
the  platntilf 's  debt,  and  had  also  concealed  a 
debt  due  to  him,  (the  iosolveuL)  The  re- 
plication i8  bad,  as  containing  three  distinct 
and  independent  grounds  (or  avoiding  the 
discharffe,  which  would  require  several  die- 
tiuct  points  to  be  put  in  issue.  Cooper  v.  Heer- 
mance,  3  J.  R.  315. 

207.  In  replevin,  the  plaintifT  may  plead 
non  cefiU  and  property  in  himself  or  a  stran- 
ger, «mi  will  not  bci  compelled  to  elect  by 
which  plea  he  win  abide.  Skuter  v.  Page,  11 
J.ILlOe.^ 

(c)  JVor  a  dtpartwrt  from  the  previaua  plead- 

^9.  After  a  plea  of  no  award,  a  rejoinder, 
confessing  and  avoiding  the  awanl,  is  a  de- 
parture.   Munro  v.  Alairti  2  C  R,  320. 

^^39.  So,  if  iha  defendant  plead  no  award, 
and  the  plaintiff  reply,  setting  ibrth  an  award, 
a  rejoinder,  that  the  award  Was  not  final,  is  a 
departure.    Barlow  v.  Todd,  3  J.  R.  367. 

210.  Toadecfaration  for  a  libel,  charging 
that,  by  hypocritical  cants,  &c.,  the  plaintiff 
and  his  associates  aii^cted  the  incorporation 
<^f  the  Mankattan  Bankj  in  which  the  plain- 
tiff's share  of  the  profits  was  several  thousand 
dollars ;  and  that  tne  plaintiff,  as  a  member  of 
the  senate  advocated  the  bill,  entitled,  *'An 
act  for  supplying  the  city  of  Mw- York  with 
pure  and  Wholesome  water,**  knowing  that  it 
coutaineu  a  clause  authorizing  the  company 
to  carry  on  banking  business,  and  when  he 
knew  that  the  other  members  x>f  the  l^is- 
latare  were  ignoniot  of. that  fact,  &c.  The 
defendant  pleaded  in  ^  justification,  that  the 
plaintiff  Was  a  senator  on  the  2d  Aprils  1796 ; 
that  such  a  law  was  passed,  and  averred  that 
at  the  time  of  passing  the  said  law,  to  wit, 
on  the  Ist.^n^,  1798,  the  pkiintiff,  as  senator, 
advocated  and  supported  the  bill,  knowing  at 
the  time  that  it  contained  such  clause,  &c. ; 
and  that  a  large  majority  of  the  me  miters  of 
tlie  legislature  Ivere  ignorant  of  that  fact,  &c. ; 
and  that,  at  the  time  and  place  first  above 
mentioned,  the  plaintiff  heM,  and  was  owner 
of  a  (arge  portion  of  the  stock  created  by  the 
said  law,  to  wit,  5,000  dollais ;  all  which  acts 
of  the  plaintiff  were  hypocritical  and  decep- 
tive, arid  contrary  to  his  duty  as  a  senator,  &c. 
The  plaintiff  re|)lied,  that  at  the  time  he  ad- 
vocated the  said  law  as  a  senator,  he  did  not 
hold  and  was  not  owner  of  any  stock  created 
by  it;  nor  had  he  any  interest  whatever  in 
the  stock,  &c.  On  a  genera]  demurrer,  the 
plea  was  held  to  be  bad,  as  hot  beinff  an  an- 
siver  to  the  declaration  ;  and  the  deTendant 
having  committed  the  first  fault  in  pleading, 
the  plaintiff  was  entided  to  judgment.  Spen- 
cer V.  Soidhwickf  in  error,  1 1  J.  R.  573.  Von- 
tra,  S.  C.  10  J.  R.  259.  Where  the  replica- 
tion was  held  to  be  bad. 

[  •304  1  •V.  Pita  in  bar ;  (a)  ffhatmust  he 
pleaded  in  bar,  and  what  in  abate- 
ment ;  (iA  General  i$3ue  ;  (c)  ATotice^  with  the 
general  tsaue;  (d)  fhrmal  requisites  of  a 
special  plea ;  (e)  ^atemenJt  of  the  defence  ;  (f) 
Fariance  between  the  plea  or  notice^  and  the 


evidence ;  (g)  Conclusion  of  a  plea,  and  wAeit 
the  signature  of  counsel  is  requisite. 

(a)  What  must  he  pleaded  in  bar,  and  what  in 

abatement, 

211.  In  replevin,  property  in  a  stranger 
may  be  pleaded  in  bar,  or  in  abatement  Har- 
rison V.  J^Intosh,  1  J.  R.  380. 

212.  Another  action  pending  for  the  same 
cause  cannot  be  pleaded  in  bar,  but  must  be 
pleaded  in  abatemeuL  Davis  v.  Grainger,  3 
J.  R.  259. 

213.  Alien  enemy  may  be  pleaded,  either  in 
abatement  or  in  bar.  Bell  v.  Chapman,  10  J. 
R.  18a 

214.  The  most  proper  way  to  plead  it,  it 
would  seem,  is  in  abatement;  but  whether 
pleaded  in  one  way  or  the  other,  it  is  not  ma- 
terial, for  the  judgment  thereon  Would  not  be 
a  bar  to  a  new  action  on  the  return  of  peace. 
Bfid.     [And  see  ante.  111.] 

(b)  General  issue, 

215.  Wherever,  in  pleading,  there  is  an  af^ 
firmative  on  one  side  and  a  negative  on  the 
other,  the  plea  must  conclude  to  the  country. 
Gazley  v.  Price,  16  J.  R  267. 

216.  The  defendant,  by  pleading  the  gener- 
al issue,  admits  the  character  in  which  the 
plaintiff  sues.  Overseers  of  Stephentotm  v. 
WhUman,  15  J.  R.  208. 

217.  Any  matter  of  defence  which  denies 
what  the  phiintiff  is  bound  to  provfi  in  the 
first  instance,  on  the  general  issue,  or  be  non- 
suited, ought  not  to  be  pleaded  specially,  but 
should  be  given  in  evidence  under  the  gener- 
al issue.  Bank  of  Avbvm  v.  Wetd,  19  J.  R. 
300. 

218.  Therefore  a  plea  of  mJ  Hd  corporor^ 
tion,  though  anciently  allowed,  is  bad,  on  a 
special  demurrer,  as  amounting  to  the  general 
issue;     Ibid    Contra^  S.  C,  18  J.  R.  137. 

219.  To  a  declaration  containing  a  cotmton 
a  warranty  on  a  sale,  and  .a  count  in  cusumpsitf 
the  deceit  or  misfeasance  being  the  gist  of^  the 
action  in  both,  the  defendant  may  plead  not 
guUii/.    Hallock  V.  Powdl,  2  C.  R.  216. 

2^.  Aon  est  factum  merely  puts  tlie  deed 
in  issue,  and  the  plaintiff  need  not  prove  oth- 
er averments  in  bis  declaration.  Gardner  v. 
Gflrrfner,  10  J.  R.  47. 

221.  Where,  to  an  action  of  debt  on  a 
judgment,  the  defendant  pleaded  nU  debet,  and 
the  plaintiff  went  to  trial  thereon ;  held,  that 
by  ^oing  to  trial,  he  admitted  the  validity  of 
the  plea,  as  a  general  issue,  and  could  not  set 
aside  the  verdict,  because  the  judge  admitted 
f^pecial  matter  to  he  given  in  evidence,  under 
a  notice  annexed  to  the  plea.  Jlj^er  v.  ATLean^ 
1  J.  R.  509. 

222.  Neither  can  the  defendant,  after  going 
to  trial  on  such  plea,  ^arrest  the 
judgment,  on  the  ground  (hat  it  is  a     [  ^5205 1 
nullity.    5.  C.  2  J.  R.  183. 

223.  But  nil  debet,  in  debt -on  judpiient,  is, 
notwithstanding,  not  a  good  plea,  with  which 
the  defendant  can  give  notice  of  sjiecial  mat- 
ter under  the  statute.    BuUis  v.  Guldens,  S  J 
R.82. 

224.  If  the  defendant,  in  an  aotion  of  trea- 
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pass,  before  a  justice  of  tlie  peace,  justify  un- 
der a  plea  of  title,  he  cannot,  aflerwards,  deny 
the  trespass,  and  plead  the  general  issue  ;  and 
if  pleaded,  the  Court  will  order  it  to  be  struck 
out.     Strong  v.  Simtk,  2  C,  R.  28. 

225.  The  Court  will  not  permit  the  general 
issue  to  be  withdrawn,  to  let  in  a  pfea  in  abate- 
ment delivered  in  time,  although  the  general 
issue  was  pleaded  without  the  knowledge,  and 
contrary  to  the  intention  of  tlie  defendant. 
AtwnymouSy  3  C.  R.  102.  * 

22<).  In  an  action  on  the  case,  under  the 
general  issue,  the  plaintiff  is  bound  to  prove 
tiie  whole  charge  in  his-  declaration.  Qrttn 
V.  Ftrgnsouj  14  J.  R.  389. 

(c)  JVbtice  with  (he  general  issue* 

227.  A  notice  of  special  matter  can  only  be 

fiven  with  the  general  issue.    Beadle  v.  Hop- 
ins,  3  C.  R.  150. 

228.  It  cannot  be  given  in  covenant,  under 
a  plea  of  perfon mince.     Ibid. 

229.  In  trespass,  under  the  general  issue, 
the  defendant  gives  notice,  in  justification, 
**  that  having  a  warrant  issued  by  A.  B.,  A  jus- 
tice of  the  peace,  &c.  against  C.  D.,  at  the 
suit  of  E.,  and  being  duly  deputed  to  execute 
the  warrant,  he  entered,"  &c. ;  the  notice  is 
fiuffitrifur,  without  stating  the  cause  of  action 
fur  which  the  warrant  issued,  and  under  it 

'tlie  warrant  may  be  given  in  evidence.  Lins- 
ley  V.  A^/*,  5  J.  R.  123. 

2.')0.  fn  assault  and  battery,  the  defend- 
ant gives  notice,  with  the  general  issue,  that 
he  will  give  son  assaidt  demesne  in  evidence; 
at  tlie  trial,  the  plaintiff  gives  evidence  of 
moUiier  manus  imposuUj  the  defendant  may 
rebut  this  evidence,  or  show,  in  mitigation  ^f 
datnagos,  matter  which,  if  the  pleadings  had 
been  special,  inu.*<t  have  been  pleaded.  Col' 
Iter  v.  Moxdton^  7  J.  R.  109. 

231.  A  notice,  with  the  general  issue,  forms 
no  part  of  the  record  :  an  admission  in  it  does 
not  excuse  the  plaintiff  from  proving  the 
matters  charged  in  his  declaration,  and  it  will 
not  help  a  defect  in  the  declaration.  Vaughan 
V.  Havens^  8  J.  R.  109. 

2.'i2.  Under  the  plea  of  nvd  M  record^  the 

defendant  cannot  give  evidence    of  special 

.  matter  to  be  offered  in  evidence  at  the  trial. 

Raymond  v.  SmUh,  1^  J.  R.  329.  1  fTendell,  70. 

^£33.  The  statute  has  reference  to  such  is- 
sues only  as  are  to  be  tried  by  a  jury.    Ibid. 

234.  A  notice  of  special  matter  to  be  given 
in  eviilence  under  the  general  issue,  thcfugh 
not  required  to  be  in  the  strict  technical  form 
of  a  plea,  must  contain  all  the  facts  necessary 
to  be  stated  in  a  special  pica.  Shepardv.Mer' 
riU,  13  J.  R,  475.    iSee  10  J.  R.  142. 

235.  It  n^ed  not  be  as  precise  and  particu- 
lar as  a  special  plea.  Chamberiain  y.  Gorham^ 
in  error,  20  J.  K.  746.  And  see  Brooks  v.  Be- 
miss,  8  J.  R.  455, 

*236.  It  is  sufficient,  if  it  con- 
[  *206  ]  tain  such  a  statement  of  the  spe- 
cial mauer  aa  may  prevent  the 
plaintiff  from  being  taken  by  surprise.  Cham- 
Urtain  v.  Gorham,  20  J.  R,  144.  The  Su- 
preme Court  said  that  the  notice  ou^ht  to  be 
«o  particular  as  to  enable  the  plaintiff  to  coma 
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prepared  to  meet  the  facts  stated  in  the  no- 
tice, 

2;)7.  A  notice  must  state  truly  the  facts  in- 
tended to  be  given  in  evidence ;  but  if  a  vari- 
ance be  not  material  to  the  right  of  the  cause,  it 
will  be  overlooked.  Kane  v.  Sanger,  14  J.  R.  l^. 

(d)  Formal  requisites  of  a  sptcial  plea.. 

238.  A  venue  is  not  necessary,  even  in  point 
of  form,  except  where  tire  defendant  justifies 
at  a  different  place  ;*  the  venue  in  the  declara- 
tion drawing  to  itself  the  trial  of  every  tiling 
that  is  transitory.  T^mas  v.  Rumseif,  6  J.  R, 
26..   IVmumv.  Ho^iKn,  2  C.  R.  369. 

239.  Where  a  plea  is  put  in,  which  the 
plaintiff  considers  as  frivolous,  or  a' nullity,  he 
may  either  enter  a  default,  for  want  of  a  plea, 
of  demur;  but  must  not  apply  to  the  Court 
for  judgment  by  default.  FaUs  v.  SticknejK  3 
J.  R.541, 

240.  If  the  pleas  are  not  palpfkbly  bad,  and 
void  ufKtn  the  fkce  of  them,  the  opposite  |«ar- 
ties  connot  treat  them  as  nulhtie%  but  must 
resort  to  his  demurrer.  Piatt  v.  Robhins.  C. 
C.  81.  . 

241.  A  plea  of  another  action  pendii]«r  for 
the  same  cause,  aMiough  pleaded  m  the  i<>rm 
of  a  plea  in  bar,  is  a  plea  in  aliatement,  and 
not  an  issuable  plea,  within  the  meaning  of  a 
rule  to  plead  issuably.  Davis  v.  Gntm^er.  3 
J.R.259.  ' 

242.  And  if  joined  With  the  general  issue, 
it  so  far  vttiatrs  the  latter  as  to  prevent  its  be- 
ing a  fblfilment  of.  the  rule.    JbuL 

243.  Where  a  favor  is  granted  to  a  party, 
on  the  terins  of  pleading  issuably,  the  c€>u* 
dition  must  be  stri^ly  performed.    Rid. 

244.  An  argumentative  plea  is  good^on  a 

rieral  demurrer.    Spencer  y.-Southtvick^  9  J. 
314.  ' 

245.  An  averment,  tliat  the -def<%dant  *<  had 
good  reason  to  believe  thai  the  plaintiff  well 
knew ''  a  certain  fact,  is  argiimentatively  to 
char^  the  plaintiff  with  knowled^.     Ibtd. 

24<).  Certainty  to  common  intent,  is  suffi- 
cient in  a  special  plea.    Ibid. 

247.  And  this  certainty,  it  seems,  is  what, 
on  a  fair  and'reasonable  construction,  may  be 
called  certain^  without  recurring  to  possible 
facts.  Ibid.  But  it  must  be  direct  and.  po«- 
tive  in  the  facts  set  forth,' stating  them  with  all 
necessary  c^rtauity.  Van  JV^»  v. -Hamilton, 
19  J.  R.  349. 

248.  Where  a  plea  begins-in  abatenicBt,  and 
eoncludes  in  bar,  it  tViay  be  con8ide^ed  as  t 
plea  in  bar ;  and  if  a  demurrer  to  such  a  plea 
conclude  in  bar,  the  judgment  wilt  be  final. 
Extcutors  of  Sehoomnake^  y.  Sttnnuka-f^  10 
J.R.49. 

949.  A  special  plea,  amounting  to  the  jgcn- 
eral  issuer  is  bad.  Ktnnedu  y.  Strong,  lO  J. 
R,  289. 

250.  So,  in  trover,  a' plea,  that  the  goods 
were  sold  pursuant  to  the  order  of  the  plain- 
tiff, is  bad.    Ibid. 

•(e)  Staiem^ofihe  defhice.     [  •207] 

251.  No  matter  of  defence,  arising  afler  ac- 
tion brought,  can  be  pleaded  in  bar,  or  as  a  set- 
off.    Co66  y.  CVrfwj,  8  J.  R.  470. 
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252.  A  material  and  traversable  fact  must 
be  expressly  stated,  aad  cannot  be  inferred 
from  other  _parts  of  tlie  pleading.  JFVory  v. 
Dakin,  7  J.  R.  75. 

2o3.  In  setting  forth  the  proceedings  in  an 
inferior  Court,  after  giving  it  jurisdiction,  it  is 
sufficient  to  say,  that  such  proceedings  were 
thereupon  had,  that  such  an  act  was  done  by 
the  Court,  without  settii>g  forth  the  proceed- 
ings specially.  Service  v.  Heermanee^  1  J.  R. 
91.     S.  P.  Peebles  v.  AMe,  2  J.  R.  363. 

254.  So,  if  a  plea  of  a  discharge  under  an 
insolvent  act  state  enough  to  give  the  magis- 
trate who  granted  it  jurisdiction,  and  set  jfbrth 
the  discharge  itself.  It  will  be  sufSeient,  with- 
out stating  all  the  proceedings,  ^rvice  v. 
Jleermance,  1  J.  R.  91.  iS>.  P.  Hinea  v.  Ballard, 
11  J.  R.  491.  Ro6seveltv.  Kellogg,  QOJ,  R.20d. 

25^.  But  if  he  undertakes  to  state  all  the 
proceedings  in  relation  to  bis  discharge,  he 
must  state  a  conformity  in  every  respect  to  the 
directions  of  thettct ;  and  if  he  does  not  state 
the  facts  correctly,  and,  especially,  if  he  omits 
to  state  that  at  least  tliree  fourths  of  bis  cred- 
itors,' in  amount,  subscribed  to  bis  petition, 
&c.,  so  as  to  give  the  judge  Jurisdiction,  the 
plea  is  bad.    IVarif  v.  pakin,  7  J.  R.  75. 

25G.  If  the  plea  state  that  the  defendant  was 
in  custody  on  an  execution  for  less  than  2,500 
dollars,, and  was  discharged  by  the  Court  of 
Common  Pleas,  pursuant  to  the  act  for  the 
relief  of  debtors  witli  respect  to  the  imprison- 
inent  of  their  persons^  jt  will  be  intended,  un- 
less denied  by  the  plaintifTs  replication,  that 
the  Common  Pleas  had  jurisdiction.  .Cwrie 
V.  Henrv,  2  J.  R.  433. 

257.  Hut  a  plea,  alleging,  generally,  that  the 
prisorur  was  discharged  out  of  custody,  by  due 
course  of  law,  is  bad,  on  special  demurrer.  Ibid, 

258.  Plea  of  a  discharge  under  the  insolvent 
art,  stating,  generally,  that  the  defendemt,  be- 
ing an  insolvent  debtor,  and  having  in  all 
things  conformed  to  the  directions  of  the  act, 
and,  in  pursuance'  thereof^  obtained  a  dis- 
cbarge, as  by  relation  to  the  discharge  will 
more  fully  appeal,  is  bad.  Oruger  v.  Cropsey, 
3  J.  R.  ^iL 

259.  In  an  action  for-  an  escape  on  execu- 
tion, the  sheriff  pleaded,  that  the  defendant 
presented  bis  petition  to  the  Court  of  Com- 
mon Pleas,  &c«pr>^nd  was  discharged  out  of  cus- 
tody on  the  said  execution  by  order  of  the 
Court  of  Cormijou  Pleas,  having  fullpower  and 
authority  for  that  purpose,  pursuant  to  the  act, 
&c. ;  it  was  Ae^on  general  demurrer,  thai  this 
was  Bufiicieqt.to  show  that  the  Court  of  Com- 
mon Pleas  had  jurisdiction  in  the  case.  Can^ 
HUon  v.  Gnwes,  8  J.  R.  472: 

2G0.  A  plea  of  a  discharge  under  the  insol- 
vent act  or  1811,  must  state  that  the  defendant 
had  been  an  inhabitant  of  the  county  fbr  three 
mootba  preceding  the  presenting  of  the  peti- 
tkm^or  that  he  was  in  prison  in  the  county ; 
that  being  necessary  to  give  the  judge  who 

rmted  it  jurisdiction.    Morgan  v.  Vyer,  10 
R.  161. 

961.  If  the  plea  states  Aat  the  insolvent  was 
a  resident  of  the  county  in  which  the  applica- 
tion for  a  discharge  was  made  by 
{  *i308  ]    fainif  it  is  ^tantamount  to  saying 


that  he  was  an  tnhabUani  of  that  county. 
Roosevelt  v.  Kellogg,  20  J.  R.  208. 

262.  If  the  plea  states  that  the  judge  was 
satisfied  that  the  insolvent  had  coufornied  in 
all  things  required  of  him  by  the  act,  before 
the  assignment  was  directed,  it  is  sufficient, 
without  alleging  particularly  that  an  advertise- 
ment was  puhlished,  &c.    Ibid, 

263.  In  assumpsit  for  goods  sold,  the  de- 
fendant pleaded,  that  the  suit,  though  brought 
in  the  name  of  *A.,  was,  in  tiiith,  brought  by 

C,  who  was  the  person  really  and  ultimately 
beneficially  interested  in  the  suit;  and  that 
before  the  commencement  of  the  suit,  the  de- 
mand against  tlie  defendant  had  been  assigned 
to  D.,  by  C,  in  the  name  of  A.,  to  satisfy  a 
debt  due  from  C.  to  A. ;  and  that  this  suit  was 
brought  in  the  name  of  A.,  merely  to  enable 

D.  to  obtain  payment  of  such  debt ;  and  that, 
at  the  time  of  the  commencement  of  the  suit, 
and  long  before,  C.  was  indebted  to  the  de- 
fendant in  a  larger  sum,  &c.  It  was  held,  that 
the  plea  was  bad,  in  not  averring  that  the  debt 
alleged  to  be  due  from  C.  to  B.  was  contracted 
prior  to  the  assignment  to  D.,  for  whose  bene- 
fit the  suit  was  brought.  Brisban  v.  Caines, 
10  J.  R.  45. 

264.  If  a  matter  which  should  be  pleaded, 
is  admitted,  by  consent,  to  be  given  in  evi- 
dence, it  will  have  xhe  same  effect  as  if  it  had 
been  duly  pleaded.  Jdckson,  ex  dem.  Lalhrop, 
V.  Denumt,  9  J.  R.  55. 

265.  A  plea  by  an  executor,  stating  that  he 
had  not,  on  the  day  of  exhibiting  the  plain- 
tifTs  bill,  nor  at  any  time  since,  any  goods  or 
chattels  which  were  of  the  testator  at  the  time 
of  his  death,  in  his  hands  to  be  administered, 
withou.t  alleging  that  he  had  fully  administered 
the  goods  and  chattels  which  were  of  the  tes- 
tator at  the  time  of  his  death,  and  had  come 
into  the  hands  of  the  defendant  to  be  adminis- 
tered ;  and  without  alleging  that  he  never  had 
any  goods  or  chattels  of  the  testator  in  his 
hands  to  be  administered,  is  good  in  form  and 
substance.    Fouderv,  Sharp,  15  J.  R.  *')23. 

266.  And  the  exhibiting  the  bill,  is  tanta- 
mount to  saying  the  commencement  of  the 
suit,  or  issuing  out  the  writ ;  and  will  be  so 
regarded,  unless  the  plea  is  specially  demurred 
to  on  that  ground,    ibid, 

267.  The  parties  agreed  to  submit  to  three 
persons  to  determine  the  sum  which  the  de- 
fendant should  pay  to  the  plaintiff,  for  land,  of 
which  the  plaintifi'  had  the  legal  title,  but 
which  was  occupied  or  claimed  by  the  de- 
fendant, and  that  the  plaintiff  should  con- 
vey the  same  to  the  defendant.  The  arbi- 
trator a^varded  that  the  plaintiff  should  con- 
vey to  the  defendant  certain  land,  describing  it 
by  metes  and  bounds,  and  that  the  defendant 
should  pay  a  certain  sum  to  the  plaintiff.  In 
an  action  of  covenant,  on  the  aereemept,  fbr 
non-performance  of  the  award,  the  defendant 

{))eaaed,  that  he  did  not  occupy  or  claim  the 
and  awarded  to  be  conveyed  to,  and  paid  fbr 
by  him,  and  on  the  trial,  a  verdict  ipis  found 
for  the  defendant ;  held,  that  the  plea,  though 
informal,  and  amoimting  only  to  a  plea  of  no 
award,  involved  the  merits  of  tJie  case,  and 
showed  that  the  arbitmrors  hod  awarded  upon 
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a  matter  not  alleged  in  the  plea ;  that  the  issue 
was  not  immaterial,  and  the  verdict  having 
jfbund  the  fact  alleged  in  the  plea,  the  plain- 
tifls  were  not  entitled  to  judgment,  nonolh- 
stanU  vereduio,  which  can  only  be  on  the 
merits,  and  not  on  the  form  or  manner  of 
pleading.    Macomb  v.  fVUber,  16  J.  R.  227. 

*268,  Under  a  plea  of  no  awards 
[  *209  ]    the  defendant  may  show  that  the 
arbitrators  awarded  on  «   matter 
not  submitted  to  them.    JbitL 

2G9.  Though  matter  of  defence  arising  af- 
ter the  commencement  of  the  suit  cannot  be 
pleaded  in  bar  of  the  action  generally,  yet  it 
may  be  pleaded  in  bar  of  the  further  mai?ite- 
nance  of  the  suit.  Covell  v.  Weston.  20  J.  R. 
414. 

270.  As  where  a  judgment  is  recovered 
since  the  action  was  brought  against'  execu- 
tors, they  may  plead  such  judgment  in  bar  of 
the  further  maintenance  of  the  action  against 
them.    Ibid. 

(f )  Variance  betioeen  the  piea  or  notice^  and  the 

evtdenee. 

.  271.  In  an  action  for  a  libel,  the  plaintiff 
pave  notice  of  justification  with  the  general 
issue,  stating  that  he  would  ^ive  in  evidence, 
at  the  trial,  a  record  of  a  trial  before  the  ses- 
sions, of  the  term  of  June,  1810 ;  the  record 
produced  was  of /une,  1809 ;  but  the  variance 
was  immaterial.  Brooks  v.  BemisSy  8  J.  R. 
455. 

272.  And,  it  seemSy  that  it  would  have  been 
the  same  even  in  a  case  of  special  pleading. 
Rid. 

273.  If  the  evidence,  on  a  plea  of  t)sury, 
vary  either  in  the  sum  or  the  consideration, 
from  the  sum  or  consideration  stated  in^  the 

glea,  the  variance  will  be  fatal.  Smiih  v.  Bfush^ 
J.R.84. 

274.  So,  in  debt  on  bond,  the  defendant 
pleaded  usury,  which  was  alleged  to  consist  in 
including  in  the  bond  183  dollars  72  cents,  for 
forbearance  of  payment,  and  it  appeared  that 
the  plaintiff  was  to  deliver  to  the  defendant,  a 
horse  of  the  value  of  100  dollars,  and  which 
made  part  of  the  sum  of  183  dollars  72  cents ; 
this  was  held  a  variance  from  the  plea.    Ibid. 

275.  A  variance  between  a  contract  set 
forth  in  the  plea,  and  that  ^iven  in  evidence,  is 
as  fatal  as  in  a  declaration ;  and  more  es- 
pecially in  a  plea  of  usury.  Lawrence  v.  Knies, 
10  J.  R.  140. 

276.  As,  where  the  defendant,  in  the  nofice 
subjoined  to  his  plea,  stated  the  usurious  con« 
tract  as  arising  on  the  sale  of  cattle,  as  well  as 
the  loan  of  money,  and  that  the  cattle  were 
sold  and  delivered  at  the  time  of  the  .con- 
tract, and  the  proof  was,  that  the  cattle  were 
to  be  kept  by  the  plaintiff  for  one  month  be- 
fore delivery,  the  variance  was  hdd  material 
and  fatal;  but,  itseemSy  that  an  omission  to 
state  in  the  notice  or  plea,  that  the  defendat^t 
^ve  a  mortgage,  by  wajr  of  collateral  security, 
IS  not  so  tnaterial  as  to  vitiate  it.    Ibid. 

277.  In  a  notice,  as  well  as  in  a  plea,  the 
contract  must  be  correctly  and  truly  stated, 
and  proved  as  laid.    Ibid. 
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(g)  Conduswn  of  a  plea,  and  when  the  signa- 
ture of  coimsel  is  requisite. 

278.  Where  there  is  an  affirmative  on  one 
side,  and  a  negative  on  the  other,  the  plea 
must  conclude  to  the  country.  Gadey  t. 
Price,  16  J.  R.  267. 

279.  So,  where  it  is  averred  in  the  declara- 
tion, that  the  plaintiflT  mve  the  defendant  a 
good  and  sufficient  deS,  and  the  defendaot 
denies  that  the  plaintiff*  gave  such  a  deed,  con- 
eluding  with  a  verification!  it  ^  bad^on  ^lecial 
demurrer.    Ibid. 

**280.  A  plea  merely  negativing    [  *fllO  ] 
facts,  is  not  special,  and  may  con- 
clude to  the  country.    Manhattan  Company  t» 
MiUer,  2  C.  R.  60. 

981.  A  plea  introducing  new'  matter,  must 
conclude  with  a  vei^ification.  Service  v.  Heer- 
manecy  1  J.  R.  91. 

282:  Pleas  of  solvH  ad  diem,  and  sciviipost 
diem,  must  conclude  with  a  verificaiian.  0?«h 
V.  fnitmore.  12  J.  R.  35a 

283.  A  plea  containing  both  matter  of  fart 
and  matter  of  record^  must  conclude  to  the 
country.  I^  v.  Lee,  5  J.  R.  112.  S.  P. 
Thomas  v.  Rumsey,  6  J.  R.  26. 

284.  Double  pleas  must  be. signed  bv  conn- 
sel.  Dubois  v.  Philips,  5  J.  R.  235.^  &stferiee 
V.  SatUrUe,  8J.R.3Z7. 

285.  If  the  attorney  in  the  cause  be  also  a 
counsellor,  he  may  sien  as  counsel,  or  sign  his 
name  with6ut  any  acklition,  and  it  will  be  siif^ 
ficient ;  but  if  he  signs  as  attorney  alone,  it 
will  npc  be  considered  as  signed  by  counscL 
Rid. 

286.  Pltne  administraitiit,  singly  .  pleaded, 
need  not  be  signed  by  counsel ;  out  if  joined 
with  the  general  issue,  the  plea  is  double,  and 
must  be  signed  by  counsel.  Satlerlee  y.  Sat- 
fer/ce,8.J.C.327. 

287J  Where  a  plea  concludes  with  a  timtZi- 
ter,  instead  of  a  verijicationi  and  the  plainti^ 
without  replying,  goes  to  trial,  the  misplead- 
ing is  cured  by  verdict.  Coan  y.  WhUmjort. 
12  J,  R,  393. 

Plea  in  abatement.  '  See  ante,  HI. 
Amending  plea.    See  Amendmeiit,  IV.  33^ 

YI>  Pl^  pvis  darrein  conftmianire. 

286.  Matter  arising  after  issue  joined,  and 
which  may  be  pleaded  by  way  orf  plea  ptgis 
darrein  coiiinuance,  must  be  s6  pleaded  with- 
out delay.  Jackson,  ex  dem.  Cotden.  v.  Ridt, 
7  J.  R.  194. 

289.  tl  cannot  be  given  In  evidence  without 
being  pleaded.    Ibiti 

,  290.  The  judge  at  nisiprius  is  bound  to  re^ 
ceive  a  plea  puis  darrein  eonOnudnce  when 
properly  pleaded.  Broomh  v.  Beturddey,  3 
C.  R.172. 

291.  It  may  be  pleaded  after  the  jury  are 
called.    Ibid. 

292.  A  plea  in  bar,  as  of  a  discbaigip  under 
the  in^lvent  act,  pleaded  pwis  darnin  con- 
tinuance, need  not  oe  verified  by  affidavit,  un- 
less tendered  at  the  Circuit  or  Sittings;  nor 
then,  if  probable  cause  oC  its^truth  .be  s&iwn  to 
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the  judge,  who  may  receive  it  without  oath  or 
not,  in  his  diacretion.  Bancker  v.  ^hj  9  J. 
R.  250. 

293.  When  such  plea  is  pleaded  in  bank, 
without  an  affidavit,  it  cannot  be  treated  as  a 
nullity,  hut  the  plaintiff  must  either  reply  to  it, 
or  apply  to  the  Court  to  have  it  set  aside. 
Und, 

294.  If  the  plea  were  not  pleaded  in  due 
time,  the  plaintiff  cannot  treat  it  as  a  nullity, 
but  must  take  an  issue  to  it,  or  move  to  have 
it  set  aside.  Morgan  v.  Ihfer,  9  J.  R.  255.  S, 
C.  10  J.  R.  161.  He  cannot  demur  to  it. 
/Wrf. 

295.  The  Court  will  permit  a  defendant,  on 
payment  of  costs,  to  plead  a  discharge  under 
the  insolvent  act,  afler  a  tenn  has  intervened. 
IbitL  S,  P.  Merchants'  Bank  v.  Moore,  2  J. 
iL294.      - 

296.  Whether  it  shall  foe  received  afler  a 

continuance  has  intervened,  *i8  ip 
[  •SJll  ]     the  discretion   of  the  Courts  Mor- 
gan V.  Dyer,  10  J.  R.  IGl. 

297.  Where  two  actions  are  brought  for  the 
same  cause,  satisfaction  of  the  judgment  in 
one  suit,  (if  not  the  recovery  alone,)  may  be 
pleaded  puis  darrein  continuance  to  the  other 
suit.  .  Botone  v.  Joy,  9  J.  R.221. 

298.  Coverture  cannot  b^  pleaded  after  ver- 
dict, or  aflcr  a  report  of  referees.  Alexander 
V.  Pinky  12  J.  IL  218. 

29l>.  Where  a  plea  puis  darrein  continuance 
is  filed  in  term  time,  a  copy  of  it  must  be 
served ;  but  where  the  matter  of  the  plea  arises 
in  vacation,  so  that  it  can  only  be  offered  at 
the  Circuit  to  prevent  a  trial,  no  copy  is 
necessary.  Jackson^  ex  dem.  Barhydt,  v.  Ckw, 
13  J.  R.  157. 

VII.  Particular  pUas  ;  (a)  Payment ;  (b)  Re- 
lease ;  (c)  A  former  action  or  recovery  for  the 
same  cause ;  (d)  H^ant  of  failure  of  considera- 
tion; {e)  No  award;  (f)jVui^ie/  corporation, 

(a)  Payment. 

300.  If  the  defendant  has  an  imparlance, 
during  which  he  pays  the  plaintiff's  demand, 
after  the  imparlance,  he  may  plead  a  regular 
plea  of  payment,  and  is  not  put  to  plead  il  puis 
darrein  continuance.  TiUotson  v.  Preston,  S 
J.  R.  229.  I 

301.  Plea  of  payment  of  the  principal  i^auf- 
licii'Ut,  without  stating  that  the  dnAradaut  had 
paid  the  interest  and  cost^     ^^' 

30*^  A  plea  to  t^n  uoiion  of  debt  on  a  bond, 
conditionr^l  to  pay, 771.,  that  the  defendant 
p»i/l  ilie  plaintiff  il,  95.  lOd,,  which  the  plain- 
tiff accepted,  and  received  in  full  paymont  of 
the  sum  mentioned  in  the  condition  of  the 
lK>nd,  and  in  full  of  all  demands  whatsoever,  is 
bad,  either  as  a  plea  of  fmyment,  or  of  accord 
and   satisfaction.     Dederick  v.  Leman,  9  J.  R 

33;i. 

30^  Where  a  declnrntion  on  promissory 
notes  alleged  that  the  defendant  did  not  imy 
the  sums  of  money  in  the  notes  mentioned,  Ace., 
and  the  defendant  pleaded  puis  darrein  cantinu- 
itncej  that  he  '*paid  the  plaintiff  the  several  sums 
of  money  mentioned  in  the  plaintiff's  declara- 
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I  tion ;"  on  demurrer,  the  plea  was  hdd  good, 
being  as  broad  as  the  declaration,  and  the 
meaning  of  it  being  that  the  defendant  had  paid 
the  amount  of  the  notes,  and,  if  they  were 
notes  carrying  interest,  that  he  paid  the  interest 
also ;  and  that  there  was  no  necessity  of  stat- 
ing tliat  the  plaintiff  accepted  the  money  in 
satis&ction.    Chew  v.  Wootiey,  7  J.  R.  399. 

304.  In  an  aption  on  a  recognizance  of  ball, 
under  a  plea  or  payment,  evidence  of  payment 
of  a  less  sum  than  the  amount  of  the  judsmeot 
is  inadmissible.  Mechanics'  Bank  y.  JEbzard, 
13  J.  R  353. 

305.  Nor  could  a  payment  of  a  less  sum  bo 
pleaded,  though  accepted  in  full  satisfaction 
Ibid.  . 

(b)Rdease. 

306.  A  release  by  the  Obligee  on  a  joint,  or 
a  joint  and  several  obligation,  to  one  obligor,  is 
a  release  to  all,  and  may  be  pleaded  in  bar 
Rowley  v.  Stoddard,  7  J,  K.  207. 

•   *307.  But  it  must  be  a  technical    [  ^1£  ] 
release  under  seal ;  a  covenant  not 
to  sue,  or  a  receipt,  are  not  sufficient.     Ibid. 
Harrison  v.  Close,  2  J.  R.  448.  • 

308.  Where  several  plaintifft  must  join  iii 
bringing  a  personal  action,  a  release  by  oaa 
joint  plaintiff,  is  a  bar  to  the  action.  Austin  r. 
Hall,  13  J.  R.  28a 

309.  So,  in  an  action  by  tenants  in  common 
for  a  trespass  on  land  of  which  they  are  co- 
heirs, a  release  by  one  of  the  plaintifn  is  a  >Mur 
to  the  action.    Ibid, 

(c)  A  former  action  or  recovery  for  the  same 

.  cause. 

310.  The  same  cause  of  action  is  where  the 
same  evidence  will  support  both  actions.  Rice 
V,  King,  7  J.  R.  20.  S.  P.  Johnson  v.  Smith, 
8  J.  R.  383. 

31 1.  A  recovery  in  a  fonner  action  apparent- 
Iv  for  the  same  cause,  is  only  prima  facie  ovi- 
dence,  that  the  subsequent  demand  has  been 
tried,  but  it  is  not  conclusive.  Snider  v.  Ootf, 
2  J.  R.  227. 

312.  Where  matters  have  been  once  sub- 
mitted to  a  jury,  their  verdict  is  a  bar  to 
another  action,  and  the  plaintiff  will  not  be 
permitted  to  show  that  they  separated  bis  de- 
iiMKod,  passing  upon  [Mut  of  ft,  and  givingno 
verdict  upon  other  parts.  Brockway  y.  Am* 
nty,  2  J.  R.  210. 

313.  A  judgment  f(ir  the  defendant  in  tres- 
fmss  dc  bonis  asportatis,  is  a  Imr  to  an  action  of 
assumpsit  to  recover  the  price  of  the  same 
goods.     Rice  v.  King,  7  J.  R.  20. 

314.  In  an  action  for  a  libel,  the  defendant 
pleaded  puis  darrein  continucuice,  that  he  was  a 
{lai-Cner  with  C.  in  the  printing  and  publishing  of 
the  newspa|)er  which  contained  the  libel,  and 
that  the  plaintiff  brought  a  sejiarate  action 
against  C.  for  the  same  identical  publication,  and 
recovered  judgment,  which  had  been  satisfied  ; 
held,  to  be  a  good  plea.  Thomas  v.  Rumsey.  6 
J.  R.  26. 

315.  Where,  by  virtue  of  a  foreign  attach- 
ment prosecuted  according  to  the  laws  of 
another  state,  a  debt  due  fVom  the  defendant 
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to  the  plaintifT,  is  attached  by  a  creditor  of  the 
plaintiff,  to  whom  the  defendant  is  compelled 
to  pay  the  debt,  in  an  action  brought  against 
him  in  this  state  for  the  same  debt,  he  may 
plead  the  recovery  by  the  attaching  creditor  in 
bar,    Emhree  v.  Hanna,  5  J.  R.  101. 

316.  So,  the  pendency  of  the  proceedings 
under  the  attachment  may  be  pleaded  in  abate- 
menL    Ibid,     See  17  J.  R.  284. 

317.  A  recovery  against  one  joint  trespas- 
ser is  not  alone  a  bar  to  an  action  against 
another;  there  must  at  least  have  been  an 
execution  thereon.  lAvingsUm  v.  Bishop^  1 
J.  R.  290. 

318.  If  the  plaintiff,  in  a  former  action  join- 
ed two  trespasses  in  the  same  count,  and  the 
Court,  on  motion  of  the  defendant,  compelled 
him  to  elect  for  which  trespass  he  would  pro- 
ceed, and  that  he  should  not  go  for  both,  and 
the  jury  found  damages  accordingly,  it  will  not 
be  a  bar  to  a  subsequent  action,  brought  for  the 
trespass  which  be  was  obliged  to  abandon. 
Smder  v.  Croy,  2  J.  R.  227. 

319.  In  trespass  against  two  defendants,  they 
severed  in  their  pleai* ;  to  the  plea  of  one  de- 
fendant, the  plaintiff  demurreu  generally,  and 
judgment  was   given  against  tlie  demurrer; 

the  other  defendant  pleaded  *the 
[  *>118  ]  judgment  in  favor  of  (he  6rst  de- 
fendant, in  bar,  averring  that  tlie 
action  against  him  was  for  the  same  tresfiass ; 
held,  that  the  demurrer  to  the  plea  of  the  first 
defendant  did  not  estop  the  plaintiff  from  re- 
plying to  the  plea  of  the  second  defendant,  go- 
mg  to  trial,  and  recovering  judgment.  Imti- 
siti^  V.  Mimtgomenfj  2  J.  R.  382. 

!£20.  The  pendency  of  a  suit  in  another 
state,  or  in  a  foreign  Court,  by  the  same  plaintiff 
against  the  same  defendant,  for  the  same  cause 
of  action,  is  no  stay  or  bar  to  a  new  suit  brought 
here.    B&wne  v.  Joyt  9  J.  R.  221. 

321.  The  exception,  rei  judicata,  applies 
only  to  final  or  definitive  sentences  abroad, 
upon  the  merits  of  the  case.     Ibid, 

322.  And  the  same  rule  ap|)Iies  to  the  pen- 
dency of  a  cause  in  an  inferior  Court  in  the 
same  state.     Ibid. 

323.  So,  another  action  pending  between  the 
same  fmrties,  for  the  same  cause,  in  the  Ctrcut^ 
Court  of  the  United  States,  of  another  district, 
is  not  pleadable  in  bar,  nor  in  abatement. 
}raUh  T.  Dwkin,  12  J.  R.  99.  .^liUr,  a»  to  a 
foreign  attachment  in  another  state,  by  a  thin! 
person ;  for  there  the  attachment  is  a  lien,  and 
if  the  defendant  is  not  allowed  to  plead  it  in 
abatement,  he  may  be  compelled  to  f>ay  the 
money  twice.  5c«anie,  111.  158.   VII.  314, 115. 

324.  In  an  action  of  assumfisit  against  the 
maker  of  a  promissory  note,  (not  negotiable,) 
it  is  a  good  plea  in  bar,  that  a  judgment  was 
recovered  in  the  Supreme  Court  of  the  state  of 
Vennont,  (where  the  note  was  made  and  the 
parties  resided,)  at  the  suit  of  the  creditors  of 
the  plaintiff  on  a  foreign  attachment  against  the 
plaintiff,  as  an  abscomling  debtor,  to  recover 
the  amount  of  the  saiiie  note  of  and  against 
the  credits  and  effects  in  the  hands  of  the  de- 
fendant, (the  maker  of  the  note,)  as  the  trustee 
and  detior  of  the  plaintiff.  PrescoU  v.  Htdl,  17 
J.R.284.    Su  ante,  314,2X5. 
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325.  Where  an  action  has  been  brought, 
and  judgment  given,  but  part  of  the  plaintiff's 
demand  omitted  by  njistake,  if  he  afterwards 
bring  another  action  to  recover  the  demand 
so  omitted,  the  former  action  is  a  good  bar. 
Plainer  v.  Best,  IIJ.  R.  530. 

32G.  A  plea  of  a  former  recovery  and  satisfac- 
tion, necessarily  contains  matter  of  fact  and 
record,  atid  may  conclude  to  the  country. 
Thomas  v.  Rumsey,  6  J.  R.  26. 

Plea  of  accord  and  satisfaction.     See  HL 
Accoan  and  Satisfactioit.  - 
' totU  temps  prist    See  Dower,  V. 

(d)  M^ant  or/aUure  of  consideration, 

327.  The  want  of  consideration  cannot  be 
pleaded  in  avoidance  of  a  deed.  Dorr  v.  Afun- 
5c//,  13J.R.430. 

328.  In  an  action  of  debt  on  a  bond,  the  de- 
fendant cannot  plead  a  failure  of  consideration, 
or  that  he  was  induced  to  give  the  bond  by  a 
fraudulent  representation  of  the  value  of  a 
thing,  which,  aAerwards,  turned  out  to  be  of 
no  value,  as  where  the  consideration  of  a  bond 
was  the  transfer  of  a  patent  right,  to  wliich 
the  plaintiff  was  not  entitled  as  the  original  in- 
ventor.    Ibid, 

•(e)  JVb  award,  [  •214  ] 

329.  In  pleading  an  award  in  liar  of  aa 
action,  it  is,  in  general,  unnecessary  to  aver 
performance  of  the  thing  awarded,  m^rm- 
strong  V.  Maslen,  11  J.  R;  189. 

330.  Under  a  plea  of  no  award,  the  defend- 
ant may  show  that  tlie  arbitrators  awarded  on 
a  matter  not  submitted  to  them.  Macomb  v. 
Hilber,  16  J.  R.  227. 

(f  ]  JVW  tiel  corporation, 

331 .  Aui  tiel  corporation  is  a  good  plea  in 
bar,  where  the  plaintiffs,  as  a  cor|K)ration,  sue 
by  a  particular  name ;  and  tlie  plaintiflb  nuist 
reply  8|>ecially  how  they  were  made  a  corpo- 
ration, where  the  act  incor))orating  tbem 
required  certain  things  to  be  done  on  their 
part  before  they  could  become  a  corporation. 
Bank  of  Auburn  v.  AUnn,  18  J.  R.  137.  But, 
in  the  same  case,  (19  J.  R.  300.)  Spencer,  Ch. 
J.,  who  delivered  the  opinion  of  the  Court,  said, 
that  thougli  anciently  such  a  plea  was  admi^i- 
ble,  and  there  were  many  precedents  of  such 
tt  plea,  yet  it  was  opposed  to  the  principles  of 
good  ploaciing  in  modem  times,  imd  ought  not 
to  be  allowed,  b«r  tlie  fact  should  be  civeu  in 
evidence  under  the  geuoml  issue.    Ibid, 

VIIl.  Replication, 

332.  A  plaintiff  in  his  replication  may  uitro* 
duce  new  matter  to  explain  and  fckrtify  his 
declaration,  without  its  l)eing  a  de|iarture. 
Hallett  V.  SlideO,  11  J.  R.  56. 

3!)3.  And  where  such  new  matter  is  intro- 
duced, he  may  conclude  with  a  verification. 
Ibid, 

334.  The  general  replication,  de  injuria  sum 
propria,  is  bad,  when  the  defendant  insists  on  a 
rient  *,  it  is  good  only,  when  he  pleads  inaUer 
of  excuse.  Lytle  v.  Lee,  5  J.  R.  112.  S.  P. 
Plumb  V.  ATCrca,  12  J.  R.  491. 
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335.  So,  in  trespass,  to  a  plea  of  liberum 
ienemeniunk,  a  replication  of  de  injuria^  &c.  is 
bad.    Hifott  ▼.  Hood,  4  J.  R.  150. 

33(5.  So,  io  replevin,  to  an  avowry.  Hop- 
kins V,  HopkinSj  10  J.  R.  369. 

337.  But  it  can  only  be  taken  advantage  of 
OD  special  demurrer.  Lytle  v.  Z>e,  5  J.  R. 
112.    &  P.  Hopkins  v.  Hopkins,  10  J.  R,  369. 

338.  If  the  defence  set  up  the  matter  of 
excuse,  as  contradistinguished  from  matter  of 
justification,  a  r-eplication  de  iniuria,  &c.  puts 
the  excuse  in  issue.    Hyatt  v.  frood,  4  J .  Jl.  1 50. 

339.  To  a  plea  of  the  statute  of  usury,  the 
plaintiflTmay  reply,  that  it  was  not  corruptly 
agreed  in  manner  and  form,  &c  without  a 
traverse,  and  with  a  conclusion  to  the  country. 
9raterman  v.  Haskin,  7  J.  R.  283. 

340.  Although  a  traverse  can  be  taken  to  a 
single  point  only,  yet,  as  that  point  may  .con- 
sist of  a   number    of    facta,    the 

[  *fllo  ]   .  traverse  need  not  •be  confined  to 
a  single  fact,  but  may  deny  them 
all.     Strong  v.  Smith,  3  C.  R.  160. 

341.  So,  in  trespass,  where  tl>e  defendant 
pleads  that  a  thii-d  iwrson  was  seised  in  fee  of 
the  lociis  in  quo,  and  demised  to  him  for  a  year, 
the  plain  tin  may  reply,  traversing  both  tlie 
seisin  and  the  demise.    jMd, 

342.  To  a  j)lea  of  a  former  recovery,  the 
defendant  replied,  protestando,  that  in  a  former 
action  brought  by  him  against  the  defendant, 
be  had  join^  two  trespasses  in  the  same  count, 
and  that  the  Court,  on  motion  of  the  defendant, 
eomfieiled  him  to  elect  for  which  he  would 
proceed,  and  that  he  should  not  go  for  both, 
and  the  jury  found  damages  accordingly  ;  the 
replication  is  bad,  being  argumentative,  instead 
uftra  versing  and  denying  the  former  recowry, 
and  as  takmg,  by  way  of  proitstando,  what 
should  have  formed  the  substance  of  the  repli- 
cation.   Smfdtr  V.  Crop,  2  J.  R.  227. 

343.  In  an  action  of^covenant,  on  an  agree- 
ment to  put  up  the  frame  of  a  house,  and  en- 
clo^  the  same  on  or  before  the  1st  October ; 
the  defendant  pleaded,  that  he  did  put  up  the 
fi-ame,  &e.  on  or  before  the  first  October,  to 
wit,  on  the  first  June,  and  was  ready  and  wil- 
ling, and  tendered  and  offered  the  plaintiff  to 
enclose  the  same,  &c. ;  but  that  the  pjaintifi* 
did  not  furnish  the  necessary  materials,  &c., 
according  to  his  agreement,  &c.  The  plaintiff 
Implied,  that  he  did  fiimish  the  materials,  &c., 
and  did  and  performed  all  things  on  his  part, 
&c. ;  (as  before  stated  in  his  d^laration  ;)  yet 
the  defendant,  at  the  tinieand  place  mentioned 
in  his  plea,  did  not  put  up  and  raise  the  frame 
of  the  house,  &c. ;  nor  did  he,  &c.  tender  or 
ofier  to  enckMe,  &c.  On  special  demurrer, 
this  replication  was  held  to  be  bad,  for  travers- 
ing the  time  and  place  mentioned  in  the  plea» 
which  were  immaterial,  and  introducing  aver- 
ments of  performance  before  made  in  the  dec- 
laration, thereby  loading  the  replication  with 
multifarious  and  unnecessary  matter,,  and  put- 
ting in  issue  several  and  distinct  matters  of 
fiu^t.    Rogerar.  Burkj  10  J.  EU^)0. 

344.  A  traverse,  compf  ising  the  whole  mat- 
ter of  the  plea,  may  conclude  to  the  country. 
Smgder  v.  Oroy,  3  J.  R.  428. 

345..  So,  ill  trespass ;  plea  of  a  former  recov- 


ery for  the  same  trespass  \  replication,  that  the 
trespass  mentioned  in  the  plea,  and  the  trespass 
alleged  in  the  declaration,  were  different ; 
without  this,  that  the  trespass  mentioned  in  the 
plea,  and  that  stated  in  the  declaration,  were 
one  and  the  same,  &c.,  and  concluding  to  the 
copntry,  is  good.     Ibid, 

346.  A  replication  stating  no  new  matter, 
but  pursuing  the  words  of  the  declaration, 
must  not  conclude  with  a  verification,  but  to 
the  country;    Bindon  v.  Robinson,  1  J.  R.  510. 

347.  A  replication  denying  the  substance  of 
the  plea^  may  conclude  to  the  country.  Sity- 
dm-  V.  Croy,  2  J.  R.  428. 

348.  Wliere  the  defendant  cannot  take  any 
new  or  other  issue  in  his  rejoinder,  than  the 
matter  he  had  pleaded  before,  without  a  de- 
parture from  his  plea,  or  where  the  issue  on 
tlie  rejoinder  would  be  the  same  in  substance 
as  on  the  plea,  the  replication  may  conclude  to 
the  country.    Patch er  v,  S^rague,  2  J.  R.  462. 

349.  In  trespass  de  bonis  asportaiis,  a  repli- 
cation of  de  injuria,  &c.  *to  a  plea 

stating  that  the  goods  were  seized     [  *i^l6  ] 

as  forfeited  to  the  United  States,  and 

were  condemned  in  the  District  Court,  is  bad. 

Ibid. 

350.  In  an  action  of  assumpsit  for  goods 
sold,  the  defendant  pleaded  that  one  A.  carried 
on  business  under  the  name  of  the  plaintiff ; 
that  the  plaintiff  as  agent  of  A.  sold  the  goods, 
and,  as  such  agent,  assigned  the  debt  of  the 
defendant  to  a  creditor  of  A.,  and  then  pleaded 
a  set-off  against  A. ;  the  plaintiff  repfied,  that 
A.  did  not,  bv  the  plaintiff,  sell  the  goods ;  held, 
that  the  replication  tendered  a  material  issue, 
and  was  good,  Caines  v.  Brisban^  m  error,  13 
J.  R.  9. 

351.  To  a  declaration  in  assumpsit,  the  de- 
fendant pleaded  his  discharge  under  an  insol- 
vent act ;  the  plaintiff  replied,  that  subsequently 
to  the  defenaant's  disebarge^  asd  before  the 
comtnencement  of  the  suit,  the  defendaut  as- 
sented ioi  raiifitd,  renewed  and  confirmed  the 
promises  mentioned  in  the  declaration  ;  heldy 
that  the  ni-w  promise  was  suficiently  laid^ 
and  that  the  replication  was  not  a  departure^ 
from  the  declaration.  Shippeu  v.  Henderson, 
14  J.  R.  178. 

352.  Where,  in  an  action  of  trespass,  the 
defendant  under  the  act  for  tlie  more  easy 
pleading  io  certain  suits,  pleads  that  the  sup- 
posed trespass  was  done  by  authority  of  a 
statute  of  this  state,  without  expressing  anv 
other  matteror  circumstance  contained  in  such 
statute^  the  plaintiff  must  reply  de  in/ttria,  &cc^ 
and  conclude  to  the  country.  A  special  repli- 
cation, concluding  with  a  verification,  is  bad. 
Ctmdy  V.  Lodaoood,  15  J.  R.  188. 

353.. Whereas  obligation  or  covenant  for 
the  payment  of  mone^  having  been  assigned, 
and  notice  thereof  given  to  the  obligor,  or 
covenanter,  an  action  is  brou||ht  by  the  as- 
signee in.  the  name  of  the  assignor,  to  which 
the  defendant  pleads  a  former  recovery  of 
satisfaction,  the  plaintiff  may  reply  the  assign- 
ment, with  notice  thereof  to  the  defendant,  and 
notice  to  him  that  the  former  action  was  not 
prosecuted  by  tde  authority,  or  for  the  benefit 
of  the  assignee.    Dawson  v.  Coles,  16  J.  R.  51. 
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334.  A  replication  of  nti/  Hd  record  to  a  plea 
of  jiid^nent  recovered  for  the  same  cause  of 
action  in  the  Circuii  Court  of  the  United  States, 
&c.,  must  conckule  to  tiie  country,  and  not 
within  a  verification.    Baldwin  v.  //ioUe,  17  J. 

355.  To  an  action  on  a  promissory  note,  (not 
negotiable,)  the  defendant  pleaded  a  fonner 
recovery  for  tlie  same  cause  of  action,  in  the 
Supreme  Court  in  Vermont,  (where  the  note 
was  made,  and   the   parties   resided,)  on  a 

foreien  attachment,  &c.  The  plaiptiff  ,repli€d, . 
that  neibre  the  commencement  of  the  proceed- 
ings on  the  foreign  attachment  in  F.,  the  plain- 
tin  assigned  and  transferred  the  note,  &.c.  to 
A. ;  hdd,  that  the  replication  was  good,  tiie  suit 
here  being  prosecuted  for  the  benefit  of  the 
assignee,  who  was  not  before  the  Court  in  V.*, 
nor  a  party  to  the  f»roceedings  there,  and  it  was 
to  l)e  presumed  that  the  Court  in  V.  would 
have  recognized  the  assipDiee,  and  protected 
his  rights,  had  they  known  of  the  assignment; 
and,  iherefore,  the  proceedings  there  were  res 
inter  alios  actct,  and  it  was  not  drawing  them 
into  question,  to  say  that  the  assignee  here  was 
not  concluded  by  them.  But  such  a  replica- 
tion ought  to  aver  that  the  6e\A  was  assigned 
for  a  full  and  valuable  consideration,  and  tliat 

the  suit  was  prosecuting  for  *the 
[  *dl7  ]     benefit  of  the  assignee,   otherwise 

it  is  bad  on  demurrer.     PrcscoU  v. 
IMl,  17  J.  R.  284. 

356.  Though  a  replication. must  not  depart 
from  any  material  allegation  in  the  declaration, 
yet  where  the  plea  is  evasive,  the  plaintiff  may 
avoi<l  the  effect  of  it  by  restating  hia  cause  of 
action  with  more  particularity  and  certainty, 
and  tlius  meet  and  thwart  the  particular  de- 
fence set  up.  ^'^up  V.  ExeaAors  of  Smith, 
20  J.  R.  3a 

357.  To  a  declaration  tn  assumpsit  on  a 

Croruisfiory  note,  the  defendant  pleaded,  that 
efore  the  note  was  given,  the  plaintiffs  falsely 
and  fraitdulenily  represeiHed  themselves  to  the 
defendant,  as  owners  of  400  acres  of  land, 
which  they  offered  to  sell  to  him  for  2000  dol- 
lars; and  the  defendant,  confiding  in  these 
representation;*,  purchased  the  land  at  that 
prico,  and  paid  half  of  it  and  gave  a  bond  ami 
mortgage,  and  the  note,  on  which  the  suit  was 
brought  for  the  residue;  and  averring  that  the 
plaintiffs  were  not  the  owners  of  the  land,  nor 
nad  aiiy  title  to  it,  nor  any  authoritv  to  convey, 
&c.  The  plaintifiSi  replied,  ^thal  tney  did  not, 
nor  did  either  of  thefn,  at  or  before  the  making 
of  the  note,  falsely  and  fraudulently  represent 
themselves  as  owners  of  the  land,'*  concluding 
to  the  country ;  held,  that  the  several  matters 
alleged  in  the  plea  constituting  one  entire  de- 
fence, and  forming  one  connected  propbsilion, 
the  refiieaHon,  as  it  denied  the  substantial  and 
matenal  allegation  in  the  plea,  to  wit,  the 
fraudulent  representations  of  tlie  -  plaintifiTs, 
was  good  on  demurrer,  as  none  of  the  other 
allegations  in  the  plea  furnished  any  ground 
of  defence.     Bradner  v.  Demick,  20  J.  R.  404, 

358.  If  the  pla'mtiff  add  the  stmiliier  to  his 
replication,  the  defendant  may  demur  to  the 
replication  without  'striking  out  the  similitir* 
B€mk  of  J3uln»m  v.  JSikin,  18  J.  R.  137. 
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359.  A  general  replication  to  a  ^Mcial  plea 
need  not  be  signed  by  counseL  PumpeUv  v^ 
Crosby,  8  J.  R.  322. 

Replication  to  a  plea  of  misnomer.  See 
cmie,  111. 

'    IX.  Rejoinder  and  surrgoinder. 

360.  In  action  of  debt  on  a  bond,  condition- 
ed tliat  C,  a  clerk  in  a  bank,  should  ^  well 
and  faithfully  perform  the  duties  assigned  to, 
and  trusts  reposed  in  him,  as  first  teller,**  Slc^ 
the  plaintifTs  in  their  replication  asstgned 
breaches,  that  C,  as  fijrst  teller.  Intentionally 
and  fraudulently  deceived  and  defrauded  the 
plaintiffs,  by  making  false,  entries  and  state- 
ments in  the  books  of  the  plaintiffs,  of  moneys 
received  and  paid  by  him,  &c.,  by.  reason 
whereof^  the  plaintiff  lost,  &c.,  and  that  C, 
knowingly '  and  fraudulently,  concealed  and 
kept  secret,  deficiencies  of  sums  of  money,  of 
which  he  was  in  arrear  to  the  plaiutifis  for 
moneys  received,  ^c.  The  defendants  rejoin- 
ed, that  the  false  entries,  &c.,  if  any^  and  ar- 
fiearages,  if  any,  took  place  and  accrue* I  hy 
means  of  over  payments  made  by  C,  by  mis- 
take, and  not  otherwise.  On  demurrer,  the 
rejoinders  were  hM  bad,  for  not 
answering,  the  ^breaches  as  to  the  [  *2].8  ] 
fraudulent  concealment,  &c«  and 

not  taking  issue  on  the  points  tendered  in  the 
replication.  Union  Bank  v.  Clossey,  1 IJ.  R  .1 82. 

361.  In  an  action  of  assumpsit,  far  goods 
sold  and  delivered,  the  defendant  pleadcid  that 
the  goods,  were  exported  frpm  the  Untied 
Stcdts,  during  the  war  with  Great  Britain,  into 
Lower  Ctmada,  and  there  sold  and  delivered 
to  the  defendant;  the  plaintiff  replied,  that 
they  were  exported  firom  the  Untied  States 
before  the  commencement  of  the  war.  The 
defendant  rejoined;  that  they  were  exporteti 
in  violation  of  an  act  of  Congress,  laying  an 
embargo  and  prohibiting  expfwtation;  HM^ 
that  the  rejoinder  was  a  departure  from  the 
plea,  and,  therefore,  bad.  ^sms  v.  PZkttenroft, 
14  J.  R.  132. 

362.  Where,  in  an  action  on  an  arbitration 
bond,  the  defendant  pleads  no  award,  and  the 
plaintifiT  replies  setting  forth  an  award,  a  re- 
joinder, that  the  defendant,  previous  to  making 
the  award,  had,  bv  vniting  under  his  hand 
and  seal,  revokeid  the  power  of  the  arbitrators, 
is  good ;  for  it  shows -that  the  instrument  pur- 
porting to  be  ao  award,  is  in  fact  no  award, 
aiKl  it  IS  not  inconsistent  with,  but  fibrtifies  the 
plea,  and  is  no  departure  frotn^  it.  Men  r. 
ff'aison^  16  J.  R.  205. 

363.  But  where  the  rejoinder  impeaohes  the 
award,  it  is  a  departure ;  for  that  is  an  admis- 
8k>n  of  its  existence,  and,,  therefore,  incoceist- 
ent  with  the  plea  of  no  award.    IbiiL 

364.  R  seems,  that  it  is  not  necessary  to  state 
in  the  rejoinder,  that  notice  of  the  >rev(x:ation 
of  the  power  of  the  arbitrators  was  given,  as 
that  is  implied  in  the  fiict  that  the  submianoa 
WDS  revoked ;  but  at  all  events,  the  Direction 
cannot  be  taken  on  general  demurrer.    Ibid, 

365.  A  protesiaOon,  in  effect,  adnrits  the  al- 
legation protested  against  in  the  suit  in  which 
it  IS  mbde.    Briggs  v.  Etorr^  19  J.  R.  96.    For 
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what  is  traTcrsable  in  pleading,  and  is  not 
traversed  by  the  adverse  party,  is  admitted. 
Bnd. 

366.  To  a  declaration  in  deht  on  the  penal- 
ty of  a  bond,  executed  to  thf  plaintiff,  as 
sheriff^  conditioned  that  W.  shall  well  and 
ttu\y  perform  the  office  of  dtputy  sheriff,  and 
render  a  just  and  true  account  of  all  business 
that  shall  come  to  his  hands,  &c.,  though  non 
dammAeatus  be  not  a  good  pl^a^  yet  aAer  the 
pleading  such  a  plea,  the  defendant  cannot  re- 
jaitij  confessing  and  avoiding  the  action,  for 
that  would  be  a  dtparturt^  and  the  rejoinder, 
therefore,  h^d  on  demurrer.  Aadnta  v.  ff^car- 
ing,  20  J.  R.  ISa 

067,  A  rejoinder,  in  answer  to  a  breach  as- 
signed in  the  replication,  of  negligence  in  W. 
89  a  deputy,  in  the  execution  of  process,  &c., 
that  he  was  removed  by  the  plaintiff  from  his 
office  of  deputy,  witliout  alleging  that  such 
discharge  was  under  seal,  is  bad.    Ibid. 

068.  So,  where  the  breach  assigned  in  the 
replication  was,  that  the  deputy,  on  the  arrest 
of  a  defendant  on  mesne  process,  took  a  bail 
bond,  that  no  appearance  was^  entered,  or  spe- 
cial bail  filed,  and  the  bail  to  the  arrest  was 
insolvent  and  wholly  insufficient,  whereby  the 
plaintiff  was  obliged  to  pay,  &c. ;  a  rejoinder 
that  the  bail  to  the  arrest  had,  at  the  time, 
sufficient  property  in  the  county  to  answer, 
and  was  good  and  responsible,  is  bad.    Ibid. 

369.  And  'if,  instead  of  demurring  to  such  a 

rejoinder,  the  plaintiff  ^aurr^cins, 
[*5219]     thait  the  bail  taken  wa»  insolvent 

and  insufficient,  and  through  the 
negligence  of  the  defendant,  no  special  bail 
was  nled,  &c.,  taking  issue  thereon,  this  is  not 
a  defNUture,  but  the  surrejoinder  is  good.  Ibid. 

370.  Where,  in  such  action,  the  l)reach  as- 
aigned  in  the  replieatum  «vas,  that  after  the 
bond  was  given,  and  while  W.  was  deputy,  a 
writ  of  ^S.  yb.,  &c.  was  delivered  to  him,  and 
by  his  negligence  and  default,  in  not  returning 
it,  &C.,  the  plaintiff,  as  sheriff,  was  compelled 
to  pay  a  large  sum  of  money,  &c.,  and  the  re- 
jomder  alleged  that,  before  the  issuing  the  jS. 
Jit^  W.  tvas  removed  by  the  plaintiff  from  his 
office  of  deputy,  and  that  the  writ  did  not 
come  to  his  hand,  imtil  aflef  he  was  removed ; 
and  the  plaintiff  surrefoinedj  that  the  writ  was 
delivered  to  W.  as  deputy,  while  he  continued 
to  exercise  the  office  of  deputy  sherifi^  and 
was  a  deputy  of  the  plaintift,  tendering  issue 
thereon ;  had,  on  special  demurrer,  that  the 
ntrr^oinder  was  goocL     Ibid. 

371.  Where,  to  a  similar  breach  assigned  in 
the  replication,  the  defendant  rejoined,  that  the 
wrh  was  delivered  to  W.,  previous  to  the  exe- 
cution of  the  bond  to  the  plaintiff,  and  while 
W.  was  acting  as  a  deputy  by  virtue  of  a  previ- 
ous appointmeut ;  and  the  plaintiff  mrryoined, 
that  the  writ  was  delivered  to  W.,  while  he  was 
acting  as  deputy  sheriff  under  the  plaintiff;  HM, 
on  special  demurrer,, that  the  surrejoinder  was 
bad,  being  evasive,  and  not  answering  the  mate- 
rial aUegations  of  the  rejoinder,  and  tendering 
issue  on  on  immaterial  fact.    Bnd. 

X.  Demurrer. 

372.  A  formal  objection^  not  Doticod  in  tlie 


special  demurrer,  will  not  be  regarded  by  the 
Court.     Snyder  v.  Cray,  2  J.  R.  428. 

373.  A  demurrer  for  duplicity  must  point 
out  wherein  the  duplicity  consists.  Currie  v. 
Henry,  2  J.  R.  433. 

374.  Where  the  demurrer  is  not  frivolous, 
the  Court  will  allow  it  to  be  withdrawn,  on 
payment  of  costs,  ailer  they  have  given  their 
opmion  against  it,  if  application  be  made  the 
same  tenn,  before  the  rule  for  judgment  is  en- 
tered. Andrews  v.  Beecker,  1  J.  C.  411.  •S'eo- 
nuM  V.  Haskins,  2  J.  C.  284.  Hildreih  v.  Har- 
vey, 3  J.  C.  300.  Furman  v.  Haskin,  2  C.  R. 
369.     Currie  v.  Henry,  3  J.  R.  140. 

375.  The  Court  will  not  allow  a  frivolous 
demurrer  to  be  withdrawn  on  an  affidavit  of 
merits.      Griswold  v.  Haskins^  1  J.  C.  135. 

i^«  ^«   (^.  v/.  7d. 

376.  Where  there  is  an  itsue  in  fact,  as  well 
as  a  joinder  in  demurrer,  the  plaintiff  may 
elect  to  carry  the  cause  down  to  trial,  in  order 
to  have  the  damages  assessed,  either  l)efore  or 
afler  the  dcnuirrer  is  determined.  Munro  v. 
jilaire,  2  C.  R,  320. 

377.  Where  there  is  a  demurrer  to  the 
whole  declanition,  but  one  count  is  good^ 
the  plaintiff  must  have  judgment.  fVhUnty  v. 
Crosby,  3  C.  R.  89.  S.  P.  Mum/ord  v.  iVte- 
hugh,  18  J.  R.  457.  S.  P.  Gidney  v.  Blake,  11 
J.  R.  54.  MarHn  v.  mUiams,  13  J.  R.  264. 
Monell  V.  Colden,  13  J.  R.  395. 

•37a  If  the  declaration  con-  [•^20] 
tains  two  counts^  one  good  and  one 
bad,  and  the  defendant  pleads  a  plea  which 
goes  to  the  whole  cause  of  action,  and  to  which 
me  plaintiff  demurs,  the  latter  is,  notwith- 
standing his  having  committed  the  first  fiiult  in 
pleading,  entitled  to  judgment  on  the  count 
which  is  good,   ffard  v.  Sackrider,  3  C.  R.  26a 

379.  In  covenant,  where  some  of  the 
breaches  are  well  assigned,  and  some  not,  on 
a  demurrer  to  the  whole  declaration,  the  plain* 
tiff  shall  have  judgment  for  the  breaches 
which  are  well  assigned.  Mams  v.  WUiough' 
Im,  6  J.R.  65.  S.  P.  Martin  v.  mUiams,  13 
/.R.264. 

380.  So,  where  the  plain  tiff  assigns  breaches 
in  his  replication,  some  of  which  are  well  as- 
signed, and  some  not,  on  a  general  demurrer, 
judgment  will  be  given  for  the  plaintiff.  Mar» 
Hn  v.  rViUiams,  13  J.  R.  264. 

381.  Where  a  plea  contains  distinct  matters 
divisible  in  their  nature,  as  separate  and  dis- 
tinct demands,  the  plaintiff  cannot  demur  gen- 
erally to  the  whole,  because  a  part  is  bad  ;  but 
should  demur  as  to  the  mutters  badly  pleaded, 
and  traverse  the  residue.  DougUtss  v.  So/er- 
tee,  IIJ.  R.  16. 

382.  So,  where  an  executor  or  administra- 
tor defendant  pleads  outstanding  judgments, 
some  of  which  are  well  pleaded,  and  others 
badly  pleaded,  the  plaintiff  should  not  demur 
to  the  whole  pica,  but  only  to  such  of  the 
judgments  as  are  not  well  pleaded,  and  should 
traverse  the  residue  of  the  plea.    Ibid. 

383.  Where  a  party  demurs  to  a  defective 
pleading,  if  the  previous  pleadings,  to  which 
the  pleading  demurred  to  is  an  answer,  be 
also  defective,  judgment  will  be  given  against 
the  demurrer*     Gd^ton  v.  ^urr,  11  J.  R.  462» 
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384.  Wliere  the  <lay  of  makinff  n  confmct  is 
immaterial,  it  is  not  ground  of  demurn  r,  that 
the  contract  is  illfgiil  hy  reason  of  its  having 
been  made  on  the  day  laid  in  the  declaration. 
^tnoty  V.  M'Grtfror,  12  J.  R.  287. 

385.  If  there  is  a  demurrer  to  the  whole  dec- 
laration, and  one  of  the  counts  is  bad,  the 
count  cannot  be  referred  to  for  the  purpose  of 
helping  out  and  aiding  another  count.  J^dson 
Y.Swan,  13  J.  R.  483. 

3c'().  Where,  on  a  demurrer  to  a  subsequent 
pleading,  a  party  goes  back  to  take  advantage 
of  a  defect  in  a  previous  pleading,  he  can 
object  only  to  such  defects  as  are  grounds  of 
general  demurrer.  Per  Thompson^  Ch.  J. 
Comly  V.  Lockwoodf  15  J.  R.  188—191. 

38/.  A  demurrer  is  a  plea ;  and  the  rdcdor, 
or  party  prosecuting  a  virrit  of  mandamus^  may 
demur  to  the  return  of  the  writ.  People^  ex 
relat.  Shaut^  v.  Champion,  16  J.  R.  61. 

388.  A  misjoinder  of  counts  is  a  fatal  defect 
on  demurrer,  arrest  of  judgment,  or  error. 
Cooper  V.  BisseU,  16  J.  R.  146. 

Sb'O.  Declaration  in  case  against  five  defend- 
ants, and  one  of  them  not  brought  into  Court, 
the  declaration  was  hdd  bad  on  spcMrial  demur- 
rer, though  it  would  be  good  after  verdict. 
Mumford  v.  FUzht^h,  18  J.  R.  457. 

390.  If  the  plaintiff  adds  the  simUUer  to  his 
replication,  the  defendant  may  demur  without 
striking  it  out  Bank  of  Aubwm  y.  Aikinj  18 
J.  R.  137. 

391.  Where  the  genera]  issue  is  pleaded,  and 

also,  a  special  plea,  to  ^whicb  there 
[  *525tl  ]     is  a  replication,  and  a  demurrer 

to  the  replication,  and  contingent 
damages  are  assessed  at  the  trial  of  the  general 
issue,  and  the  demurrer  is  afterwards  argued, 
ihe  Court  will  not  allow  the  defendant  to 
amend  his  special  plea;  o/t/cr,  if  the  demurrer 
had  been  argued  lieibre  the  trial  of  the  issQe. 
HaJUett  V.  Holmes^  18  J.  K,  28. 

392.  Where  a  sheriff  was  sued  for  taking  in- 
sufficient pledges  in  an  action  of  replevin,  and 
lor  taking  no  pledges,  and  there  was  a  denwr- 
rer  to  one  of  the  counts  in  the  declaration  and 
iasue  joined  on  the  other  counts ;  and  a  judg- 
ment was  given  for  the  defendant  on  the  de- 
murrer, and  a  verdict  found  for  him  on  the  is- 
sue, on  which  judgment  was  rendered  ;  hdd, 
that  the  defendant  was  not  entitled  to  a  writ  of 
inquiry  of  damages,  as  he  had  sustained  no 
damages  in  defence  of  his  suit,  except  the 
costs.     Gibbs  ▼.  BvU,  20  J.  iL  212. 

Amendment  after  demurrer.  See  Ame5d- 
MEifT,  IV.  36—40.     • 

XI.  Repleader. 

993.  If  an  immaterial  issue  has  been  taken 
to  the  country,  after  rerdict,  it  may  be  helped 
by  the  statute  of  jeofails;  but  on  an  immaterial 
issue,  a  repleader  must  be  awarded.  Stafford 
V.  The  Corporation  of  •Albany,  6  J.  R.  1. 

394.  In  assumpsit  against  the  corporation  of 
Albany,  to  recover  the  amount  assessed  by  a 
jury,  u>r  grounds  taken  to  widen  a  street,  pur- 
suant to  the  act  of  the  4th  of  AprH,  1801 ;  (24 
sesB.  c  1530  ^b®  declaration  set  foi^h  the  pro- 
ceedings of'^the  Mayor's  Qourt,  and  the  judg- 
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ment  of  the  Court,  confirming  the  assessment; 
the  defendants  pleaded  nul  tidreoord,  on  which 
issue  was  joined ;  and,  aAer  a  trial  by  record, 
hdd,  that  the  plaintiff  not  having  counted  on 
the  proceedings  as  on  a  record,  but  as  factt 
which  gave  bim  a  right  to  the  sum  assessed 
against  the  corporation,  the  issue  was  immate- 
rial, and  a  repleader  should  be  awarded.  Bnd, 

XII.    VerdicL 

395.  A  jury  must  pass  upon  all  the  matters 
submitted,  and  cannot  find  a  verdict  on  one 
part  of  tlie  plaintiff's  demand,  without  deciding 
on  the  other.    Brodtway  v.  Kinney,  2  J.  R.  210. 

396.  So,  the  jury  milet  pass  upon  all  the  is- 
sues joined  in  the  cause ;  and  a  judgment  en- 
tered on  a  verdict  on  one  issue,  without  re- 
garding the  others,  is  erroneous.  Van  Ben- 
thuysen  v.  De  mu,  4  J.  R.  2ia 

^)7*  A  vei*dict  for  one  mill  is  a  nullity,  on 
which  no  judgment  can  be  entered.  Brown  t. 
Stntth,  o  C.  R.  81. 

398.  The  jury  need  not  find  costsi,  to  entitle 
the  plaintiff  to  them.    Ibid,    . 

399.  On  a  special  verdict,  the  Court  can  in- 
tend nothing  but  what  is  found  by  the  junr. 
Jcnks  V.  Hallet,  1  €.  R.  60. 

400.  If,  on  the  trial  of  an  action  on  a  policy 
of  insurance,  no  objection  waa  made. to  the 
want  of  preliminary  proofs,  but  the  parties  pro- 
ceeded oivthe  merir8,.it  is  proper  to  state  in  the 
special    verdict,   *that    the    usual 

proofs  were  made  to  the  insurer.  [  *1IJS2  ] 
Sltf^ht  V.  HaHshotne,  1  J.  R.  149. 

401.  Where  a  fact  waa  not  controyerted  be- 
fore the  jury,  the  Court  will  not  order  a  Vfntft 
de  nofvo,  to  ascertain  it,  unless  the  opposite  par* 
ty  will  consent  to  amend  the  special  verdict  by 
inserting  it ;  it  appearing  to  have  been  oroiued 
by  the  counsel  at  the  time,  from  a  belief  thai  it 
might  be  inserted  when  the  special  verdict  uas 
drawn  up  iu  form.  Watson  v.  Ddqfidd,  1  h 
R.  150. 

402.  Whenlioth  a  case  and  a  special  verdict 
have  been  made,  the  party  must  elect  to  pro- 
ceed on  one  or  the  other  only.  Sieghi  v.  Bhtut- 
lander,  IJ.  R.  192. 

403.  Where  the  general  issue  and  special 
pleas  have  been  pleiuled,  and  a  venlict  is  found 
on  the  general  issue  only,  for  the  plaintiff,  with- 
out regarding  the  other  issues,  if  it  is  appaieot 
that  the  verdict  on  the  general  issue  could  not 
have  been  found,  if  the  special  pleas  had  been 
supported,  the  omission  is  merely  matter  of 
form,  and  is  not  a  ground  for  impeaching  the 
verdict     lliompson  v.  Button,  14  J.  R«  Bl. 

404.  So,  in  replevin,  the  defendant  pleaded, 
1.  tton  eepit :  2.  an  ovot^ry,  aTerrinr  the  goodi 
taken  to  be  nis  property,  to  which  tne  plaiotin 
replied,  and  took  issue,  &c.  The  jury  having 
found  a  verdict  for  the  plaintiff  pnerally,  oo 
the  issue  ofnon  cepit,  without  aaymganv  thing 
as  to  the  other  issue,  the  Court  gave  judgment 
according  to  the  verdict    Rid, 

405.  In  actions  for  toHs  against  aeveial  de- 
fendants, although  all  join  in  the  plea  of  not 
guilty ;  yet  one  of  them  may  be  found  guilty, 
and  the  others  not  guilty.  Fflu  Debits  r. 
VanSlyek,15J.K.il& 
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406.  If  the  jury,  in  an  action  for  an  escape, 
find  that  the  prisoner  returned  volunUuily,  be- 
fore suit  brought,  but  that  the  defendant  had 
not  filed  an  affidavit  with  liis  plea,  that  the  es- 
cape was  without  his  knowledge  or  consent, 
(See  Stat.  sess.  36.  ch.  67.  s.  23.)  the  finding,  as 
to  the  want  of  an  affidavit,  must  be  rejected  as 
surplusase,  it  being  a  matter  beyond  the  issue 
tried,  and  belonging  exclusively  to  the  Court 
Richmond  v.  TaUmad^e,  16  J.  R.  307. 

407.  Where  a  special  verdict  stated  that  A. 
and  others,  being  some  of  the  proprietors  of  a 
patent,  in  1763,  released  part  of  the  patent  to 
certain  Indiaru,  in  trust,  in  which  release  R., 
another  of  the  patentees,  refused  to  join,  and 
that  in  1764,  A,  and  the  other  proprietors  were 
seised  of  the  patent,  and  made  |>artition  of  the 
whole,  including  the  allotment  of  the  Indians ; 
heldy  that  the  jury  having  found  the  fact  of 
seisin,  without  explaining  how  tlie  proprietors 
became  reseised  in  1764,  it  was  to  be  presum- 
ed that  they  were  lawfully  reseised,  and  that 
any  intendment  might  be  made  that  the  fact 
might  require.  Jackson^  ex  dem.  JSJock,  v. 
Mightmwre^  16  J.  R.  314. 

40b.  *\Vhere,  in  an  action  of  assumpsit  on  a 
bill  of  lading,  for  the  non-deliverv  of  the  goods, 
the  jury  found,  among  other  things,  that  the 
goods  were  lost  tciihout  any  fault  or  negligence 
of  the  defendants f  or  their  agents ;  held,  that  the 
plaiutifiT  could  not  recover  in  this  form  of  ac- 
tion, the  jury  having  negatived  the  gravamen 
of  the  action,  to  wit,  the  negligence  of  the  de- 
fendants ;  and  that  the  Court  would  not  look 
to  the  other  facts  found  by  the  jury 
[  *22S  ]  in  order  to  support  the  action,  *as 
that  would  be  to  allow  a  party  to 
declare  for  one  cause  of  action,  and  recover  for 
another.  Palmer  v.  Lorillard,  in  error,  16  J. 
R.348. 

409.  Where  the  defendant  pleads  his  dis- 
charge under  the  insolvent  act,  passed  subse- 

auent  to  the  making  of  the  contract  on  which 
le  suit  is  brouglit,  and  which,  therefore,  would 
have  been  bad,  on  demurrer,  and  the  plaintiff, 
instead  of  demurring,  replies  fraud,  and  goes 
to  trial  on  the  issue,  as  to  the  fact  of  frauiV  or 
not,  and  a  verdict  is  found  against  him :  yet  as 
the  plea  of  such  a  discharge  contains  no  ground 
of  defence  against  the  action,  the  Court,  non 
obstante  veredicto,  may  give  judgment  for  the 
plaiutiiT.    Burdick  v.  Green,  18  J.  R.  14. 

Amending  verdict.    See  Amendment,  VII. 
And  see  Jury,  11.  III. 

Xlll.  Judgment. 

410.  Where  three  Issues  were  joined,  and 
one  of  them  was  on  an  immaterial  point,  and 
the  jury  found  a  s])ecinl  verdict,  the  Court  ^ve 
judgment  for  the  plaintiff,  the  merits  of  the 
cnust;  being  with  him.  Havens  v.  Bush,  2  J. 
R.3e7. 

411.  The  clause  of  in  toto  se  attingunt,  is  a 
mere  clerical  addition,  and  if  the  sum  mention- 
ed in  it  vary  from  that  in  the  judgment,  it  is 
immaterial.  Jacksot%,  ax  dem.  Martin,  v.  Pratt, 
10  J.  R.  381.  •»  --» 

And  see  Amendment,  VIII.  Judgment. 
Peactice* 


XIV.  Pleadings  in  assumpsit ;  (a)  Declaration ; 

(b)  Plea. 

(a)  DeclaraJtum. 

412.  The  declaration  must  show  a  consider- 
ation for  the  defendant's  promise.  Bailey  v. 
Freeman,  4  J.  R.  280. 

413.  So,  in  an  action  brought  against  A.,  on 
his  guaranty  of  the  performance  hy  B.,  of  his 
agreement  with  C;  the  declaration  ought  to 
state  a  consideration  for  the  undertaking  of  A. 
Ibid. 

414.  Mutual  promises  must  be  stated  to  have 
been  made  at  tlie  same  time :  "  In  considera- 
tion that  the  plaintiff  had,  at  the  defendant's 
request,  promised  the  defendant,  afterwards,  to 
wit,  on  the  same  day,  promised,"  &c.,  is  bad» 
lAvingston  v.  Rogers,  1  C.  R.  583. 

415.  Several  of  the  common  counts  on  dif- 
ferent  contracts  may  be  included  in  one  count,, 
and  the  jJaintiff  is  not  bound  to  prove  all  the 
causes  ot  action,  in  order  to  entitle  him  to  re- 
cover; but  it  is  enough  if  he  prove  any  one  of 
the  causes  of  action,  and  he  will  recover  pn^ 
tanio.  Bailey  v.  Freeman,  4  J.  R.  280.  <S.  P. 
J^Telson  v.  Swan,  13  J.  R.  483. 

416.  And  the  count  may  also  include  a  count 
for  goods  sold  and  delivered,  in  the  like  gener^ 
al  form.    Mlson  v.  Swan,  13  J.  R.  483. 

*417.  But  a  count  generally  for 
certain  lands  sold  and  conveyed  by     [  *5i5t4  ] 
the  plaintiff  to  the  defendant,  is  bad, 
and  cannot  be  joined  with  the  common  counts. 
Ibid. 

416.  Where  the  plaintifif  declares  on  a  spe- 
cial agreement,  seeking  to  recover  thereon,  but 
fails  altogether,  he  may  recover  on  a  general 
count,  if  the  cause  be  such,  that  supposing  there 
had  been  no  special  contract,  he  might  still 
have  recovered.     IhdUe  v.  Mayo,  7  J.  K.  132. 

419.  Where  a  plaintiff  declares  on  a  special 
agreement,  and  also  on  the  common  counts,  he 
mav,  at  the  trial,  waive  the  special  agreemenly 
and  proceed  on  the  common  counts;  and 
where  the  evidence  is  sufficient  to  sup|X)rt  the 
general  count,  supposing  he  had  not  declared 
on  a  special  agreement,  the  plaintiff  is  entitled 
to  recover  on  such  general  count,  without  any 
attempt  to  prove  the  agreemenL  Linningdale 
y.  lAvingston,  10  J.  R.  36. 

420.  A  special  agreement  for  the  exchange 
of  notes,  with  a  warranty  of  the  note  exchang- 
ed, cannot  be  given  in  evidence  in  support  of 
the  money  counts.  Richardson  v.  Snnih,  8  J. 
R.439. 

421.  It  is  sufficient  to  state  a  promissory  note 
in  the  declaration,  according  to  its  terms. 
Herrick  v.  BenneU,  8  J.  R.  374. 

422.  If  the  endorser  of  a  note  die  before  it 
becomes  due,  the  promise  to  pay  must  be  al- 
leged to  have  been  made  by  the  defendant ;  if 
by  the  testator,  it  will  be  fatal.  Stewart  v. 
£c^,2C.R.12]. 

423.  Where  a  promissory,  note,  payable  in 
chattels,  is  declared  upon  as  under  the  stat- 
tute,  after  verdict,  the  reference  to  the  stat- 
ute may  be  rejected  as  surplusage.  Thomas  v. 
Roosa,  7  J.  R.  461. 

424.  The  words,  ybreolu^  received^  m  setting 

447 


PLEADING. 


forth  a  promissory  note  in  a  deelaration,  are 
words  of  description,  and  not  an  averment. 
Saxton  V.  Johnson,  10  J.  R.  418. 

4^.  A  declaration  on  a  promise  by  parol, 
may  be  supported  by  a  promise  in  writing,  if  it 
comports  with  the  promise  stated.  ATdSon  v. 
Dubois,  13  J.  R.  175. 

(b)  Plea. 

426.  The  plaintiff  must  prove  a  promise 
from  all  the  parties  alleged  in  the  declaration 
to  have  made  it ;  and  the  joinder  of  improper 
paities  may  be  taken  advantage  of  under  the 
general  issue,  without  pleading  it  in  abatement. 
Tom  V.  Goodrich,  2  J.  R.  213. 

427.  Under  tlie  plea  of  non  assumpsit,  in- 
fancy may  be  shown.  fVaUing  v.  2ml,  9  J.  R. 
141. 

428.  So,  payment  may  be  given  in  evidence ; 
but  if  it  is  intended  as  matter  of  set-off,  it 
must  be  pleaded,  or  notice  given  widh  the  plea 
of  the  general  issue.  Drake  v.  Drake,  11  J.  R. 
531. 

429.  In  an  action  of  assumpsit  by  an  attor- 
ney for  his  fees,  the  defendant  cannot  give  the 
negligence  of  the  plaintiff  in  conducting  the 
suit,  (admitting  that  thed  would  be  a  gocd  de- 
fence,) in  evidence  under  the  general  issue,  but 
must  plead  or  give  notice  of  it.  Itunyan  v. 
MchoU,  11  J.  R.  547. 

•430.  Any  matter  which  shows 
[  *5225  ]  that  the  plaintiff  never  had  a  cause 
of  action,  may  be  given  in  ev- 
idence under  non-assumpsit ;  and  most 
matters  in  discharge  of  tiie  action,  which 
show  that  at  the  commencement  of  the  suit 
there  was  no  subsisting  cause  of  action,  mav 
be  taken  advantage  of  under  this  issue.  HlU 
V.  Ogden,  13  J.  R.  56. 

431.  Where  assumpsit  is  brought  for  the 
non-performance  of  a  contract,  the  defendant 
may  show,  under  the  general  issue,  that  he 
offered  to  perform  his  part  of  the  contract, 
but  was  prevented  by  the  act  of  the  plaintiff. 
JbitL 

432.  In  assumpsit  gainst  A.  and  B.  on  their 
joint  note  payable  to  C.,  on  demand  ;  A.  plead- 
ed that  he  signed  the  note  as  surety  for  d.,  and 
requested  C.  to  proceed  immediately  to  collect 
the  money  of  B.,  who  was  then  solvent;  but 
that  C.  neglected  to  do  so,  until  B.  became  in- 
solvent and  absconded,  whereby  the  money  as 
against  B.  was  lost ;  held,  on  demurrer,  that 
this  was  a  good  plea  in  bar  of  the  plaintifTs 
action  against  A.    Pain  v.  Packard,  13  J.  R.174. 

4SS.  In  assumpsit  on  a  promissory  note  giv- 
en for  the  price  of  a  chattel  sold,  the  defend- 
ant may,  under  the  general  issue,  show  de- 
ceit in  the  sale.    SiU  v.  Rood,  15  J.  It  2:30. 

434.  Where,  in  assumpsit,  the  declaration 
nets  forth  an  agreement  to  answer  for  the 
debt,  default  or  miscarriage  of  another,  the 
defendant  may  plead  the  statute  of  frauds 
specially  in  bar.  Myers  v.  Morse,  15  J.  R. 
425. 

XV.  Pleadings  in  covenojU, 

435.  In  declaring  for  a  breach  of  the  cov- 
enant for  quiet  enjoyment,  ^^c,  it  must  be  al- 
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leged  that  the  plaintiff  was  evicted  by  one 
having  a  lawfid  title,  and  by  process  of  law. 
GreetUrtf  v.  Wilcocks,  2  J.  R.  1. 

436.  The  plaintiff  must  show  an  entry  and 
expulsion  from,  or  some  actual  disturbance  in 
the  possession.  Wkiibeck  v.  Cooky  15  J.  R. 
483. 

437.  In  covenant  for  the  noQ-pa^'mcnt  of 
the  consideration  for  a  lot  of  land  conveyed 
by  the  plaintiff  to  the  defendant,  plea  that  one 
A.  claimed  title  to  the  land  is  bad,  without 
averring  that  it  was  a  lawful  claim,  and  tluit 
A.'s  title  existed  before  or  at  the  time  of  the 
deed  to  the  defendant ;  but  be  need  not  set 
forth  the  particulars  of  A.'s  title.  fhOiard  r. 
fVaUace,  2  J.  R.  3Si5. 

438.  A  breach  of  the  covenant  of  warranty 
is  Iwd,  if  it  does  liot  state  an  eviction.  Sedg- 
wick  V.  HoUenback,  7  J.  R.  376. 

439.  A  breach  of  the  covenant  of  seisin,  is 
well  assigned  in  the  words  6f  the  covenant 
Ilnd, 

440.  In  an  action  for  a  breach  of  the  cove- 
nant for  quiet  enjoyment,  the  defendant  pleads 
non  estfoM^tum,  with  notice,  denying  the  evic- 
tion ;  the  defendant  is  bound  to  prove  tliat 
there  was  no  eviction,  as  the  pleadings  merely 

Sut  the  deed  in  issue.    Kane  v.  Sanger,  14  J. 
L.  89. 

441.  In  an  actfon  for  the  breach  of  a  cove- 
nant of  seisin  in  a  deed,  the  breach  was  as- 
signed, negativing  the  wonis  of  the  covenant ; 
the  defendants  pleaded  that  they  were  seistJ, 
&c.,  pursuing  f  the  exact  words  of 

the  covenant ;  and  the  defendant  re-  [  *5Ki26  ] 
plied  merely  negativing  the  words 
of  the  covenant,  and  reiterating  the  breach  as> 
signed  in  the  declaration ;  held,  that  both  the 
replication  and  plea  were  good,  and  that  the 
breach  was  well  assigned  in  the  declaration. 
Jlbbott  V.  Men,  14  J.  R,  248. 

442.  The  defendants  are  not  bound  in  their 
plea,  to  set  forth  the  particulars  of  their  title ; 
and  the  plaintiff  was  not  bound  to  set  forth 
any  particular  outstanding  title,  he  being  pre- 
sumed to  be  ignorant  of  the  real  state  of  the 
title,  and  the  grantor  retaining  tlie  evidence  of 
it.     Ibid. 

443.  In  an  action  for  the  breach  of  the  cov- 
enant of  seisin,  the  defendant  pleaded  that  ibe 
plaintiff  became  seised  of  the  premises,  and 
might  have  held  the  same  without  molesta- 
tion, but  that  he  did,  by  deed,  defeat  and  bar 
his  said  estate,  &c.  A  replication  to  this  plea, 
denying  that  the  plaintiff  did  defeat  and  l«r 
his  estate,  without  confessing  or  traversing 
that  the  plaintiff  was  previously  sciseci,  is  bad. 
Gelston  v.  Burr,  llJ.  R.  482. 

444.  But  as  the  plea  did  not  sliow  the  na- 
ture of  the  instrument  whereby  the  plaintiff 
defeated  his  estate,  and  the  {)arties  to  ii,  (al- 
though he  was  not  bound  to  give  oyer  of  it,) 
the  plea  was  held  bad.     Ibid. 

445.  Acik>n  for  a  breach  of  the  covenant 
of  seisin  ;  the  defendant  had  sold  the  hi«>tl  to 
A.,  who,  to  secure  the  conwJfraiion  money, 
moitgaijed  it  to  th©  f^trftUidant,  and  the defind- 
ant  nf\p*-*^ttf<l8  sold  or  conveyed  the  same 
land  to  the  plaintiff;  the  plaintiff  <u«ignetl  the 
seisin  of  A.  as  a  breach  of  the  covenant ;  the 
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defendant  pleaded  that  the  mortgage  from  A. 
to  bill!  had  become  forfeited,  whereupon  he 
-entered  and  l)ecaine  seised  of  the  land,  and 
being  so  seised,  conveyed  to  the  plainfiff; 
held,  that  the  plea  was  bad,  in  not  stating  that 
A.'s  equity  of  redemption  had  been  barred. 
Ibid, 

4461  The  defendant  to  an  action  of  cove- 
nant ))leaded,  that  the  plaintiff  himself  and 
others  were  associated  as  eo-|>artner«,  under  a 
certain  firm,  and  iljat  the  defendant,  with  B. 
and  C,  were  ap(xunted  agents  and  directors 
fur  the  company,  and  that  he  executed  the 
agreement  in  his  capacity  of  agent,  or  direc- 
tor, and  not  otherwise,  without  averring  or 
settifig  forth  hia  authority  ;W<^  that  the  plea 
wite  bad  on  demurrer. ,    JrkU^  v.  Skinner,  13 

J.  R.  3or. 

447.  Where  a  person  aeals  a  deed  or  cove- 
nant in  behalf  of  others,  he  is  bonud  to  i^ver 
or  set  forth  and  jirove  the  authority  under 
which  he  acted.  It  is  not  enough  to  ci-ave 
oyer  of  and  set  forth  the  instrument  executed 
by  hi rp  in  bis  plea.     Ibid*  '     ••' 

448.  Where  the. plaintiff,  ip  ah  a<stion  of 
eovenanl,  assigns  a  pfliriiciilar  breach,  a  gener- 
al ptea  of  performance,  pursuing-  the  words 
of  the  ,coveQant,  is  bad,  on  demurrer.  Brad- 
hf  V.  Osltrhoudl,  13' J.  R.  404. 

449.  Soj.^heine  the  covenant' was  to  convey 
a  farm,  and  the  plaihtiflT  assi^ed  for  breach, 
that  before  executing  thd  conveyance,  the 
defondant  removed  from  the  premises  a  cider 
mill  which  was  annexed  to  the  freehold,  the 
defond^nt.inusL  answer  particularly  the  breach 
a8si)|rued.    Bnd. 

450.  Where,  m  th#l declaration,'  tlie  cove- 
nant is  det  forth  in  htcc  verba,  conctuding  with 

**  sealed  and  ddivered,**  &,c^  and 
[  *il27  J '  th'jB    •names  of  the    covenantom, 

wiih  the  letters  (-L.  S.),  but  it  is  no 
where  else  alleged  that  it  was  seated,  the  dec- 
lan^tionis  bad,  on  a  general  demurrer.-.  Afo- 
tomb-y.  7%anms^n,  14  J.  R.  207.  S^  P,  Van 
Santwood  v.  Sandfird^  12  J.  R.'  197. 

451.  la  a  declaration  for  a  breach  df  a  cov- 
enant Ifi  a  dee6i,  it  is.  sufficient  to  state,'  that 
the  defendant  conveyed  to  the  plaitrtiff  cer* 
tain  Ihnd  oi*preinf«»  in  the  said  deed  jporticu- 
lariff  mtniianed  and  speeifUd,  without  my '  fur- 
ther deacriptioin.  Dunham  v.  jPmff,  14  J.  R. 
372, 

452i  Where  the  breach  Is  assigned  general- 
ly m  tbe  declaration,  to'  which  the  defendant 
pleads  performanee,  the  plaintiff  must,  when 
tlie  aubject  of  the  oreach  is  wi^in  ^his  own 


knowledge,  and  is  imtltifanovay  speeify  it  in 

fPm,J. 
14  J.  11.34a 


the  replication.    Vei 


AhhoU  V.  AUeny 


453.  In  a  declaration  on  an  agreement,  H  ia 
neeeasary  io  set  forth  auch  covenants,  or  pttrts 
of  the  agreement,  aa  relate  to  the  breacfaiea 
assigned.    Henry  y,  Ckbmd,  14  J.  R»  4(KX 

454.  If  a  'material  {)art  of  the  agreement 
las  been  omitted  to  be  atated  in'  the  declara- 
tion, the  defendant  eaimot  'tadri?  advatttage  of 
tfaeomisajoniiira.varianee,  under  the  plea  of 
non  estjactum,  but  must  crave  oyer  and  de- 
mur.   Bttf. 

455.  Where,  by  ariietes  of  agreement,  it 
Vol..  II.  57 


was  submitted  to  arbitrators  to  determine  the 
sum  which  the  defendant  should  pay  tho 
plaintiff  for  certain  land,  the  title  to  which  tho* 
defendant  acknowledged  to  be  in  the  plaiiitifl^ 
and  which  the  defendant  occtqnedorclaimedfind 
such  amount,  on  being  ascertained,  to  lie  paid  or 
secured  to  be  paid  by  tlie  defondant  to  the  plain- 
tiff and' the  land  to  be  conveyed  to  the  defcmd- 
ant,  and  he  should  pay  or  aeeucc  to  be  paid  to  the 
plaintilfV  a  certain  sum,  &e. ;  in  an  actioD  of 
coven'ant  .fo^  a  hreacli  of  the  agreeoieuc,  in  net 
paying  or  securing  to  be  paU  tbo  auna  award- 
ed, a  plea  ihat  the  defendant  Ad  not  oeev^ 
the  land  which  was  the  sabjeet  of  tlia  award, 
is  bad,  not  being  co-exteaaiKe  with  the  larticlea 
of  agreement,  on  which  tMo^aintiff  deelared, 
and  which  applied  to  tiW  iaod  wbicb^  the-  de- 
fendant claimed  aa  well  m  occupied^  Macomb 
V,  Thmpsmi,  14  J.R.S07^ 

456.  An  averment  iik  tlie  dhelaretron  that  a 
deed  was  given,  implies  that,  it  was  accepted 
by  the  grantee.  Ctelby:  v..  Ptice^  16=  Jt  R. 
267. 

457.  Where,  on  a  aovenaartb  gfv^  r  ^aocf 
and  sufficient  deed  of.  land,,  an  action  is 
brought  to  recover  tfte^eonmireratieD  money, 
and  me  plaintifff  avee»^t  he  gave  the  defend- 
ant a  good  and  anfficttna.  deed,  a  plea  that 
the  plamtHST  waa  not  aeieed:  o^  the  land,,  and 
hadnopowertoaellit^ia^MuL.  Jbidi 

XV t  Pleadi^  in  di^^,  {$i)^DecUaridian;:{b} 
Plea;  (c )  HepHeaHonr ;.  {4h ^^sgigniaaiU of 
hrsdehes  on  a  hand  eomdMoned  /or  the  per^ 
Jhrmlanct  of  eoveikmis^.aad  groieedingf  and 
judgmoni  thereon^ 

(a)  Dtdtanaimt:. 

458.  If,  in  a  deelantioii  on  a  bond:  dumih' 
tioned  to  pay  sevevai  Saina  of 

money,  at  several  dayi^  the  f^lain^    (  *!22ft  ] 
tiff  assign  two  aavefal^?  bpeootles- 
for  the  non-payment  of  two  aeveral  sn ma,,  it 
will  be  bod  on  sfieotal  4tamttjrer,.foc  duplicity.. 
7WIF  V.  B»^oaeer,  9  J.  R»  3d4L 

'459.  A  breach  of  tfao  aondkion  of  a  bond 
*^to  free  the  land  from  aU  legal  encuinbcances^ 
either  by  deed  or  mortgagepiiow  ni  existence, 
and  binding  t>n  the  prenMses*  by  tlie  20th.  of 
February,"  is  not  well  assigned'  by  fi)Uowihg 
end  negativing  the  words  o€  the  condition,,  aa 
such  aasigAment  doea  not  necessarily  amount 
tb  a  breiieh,  and  'the  pbiiimflT  ouglrt  to  have 
84)own  Boina  existing  ancmnlTranco  on  tbe 
!^th  of  F(Arwtry,  or  at  the  carameucemeat  of 
tbeauit.    MHandY.Bwrg6U,nJ.9^^ 

460.  A  declaration  on  a  bond  conditioned 
for  the  performance  of  covetiantsy  eominenc- 
ing  in  debt,  after  aettiog  forth  the  condition, 
am  assigning  breaches,  and  eonehiding  in 
coVeoant,  and  demanding  damages,  i&  good,  U 
seems,  on  apeeia)  denrtirrer.  Gale  v.  CtBri- 
an,  13  J.  R.  189.  It  ia.  certainly  good  on 
genmil  dennirrer.  Ibid.  &  P.  S*C.l2  J. 
R.2l6w 

461.  It  ia  not  neceanry  for  die  plaintiff,  in 
declaring  in  debt  on  a  rseognizance  of  bail, 
to  aHege  that  ajLfii.  bad  been-  imued  againat 
the  prin<<*ipftl  previous  to  the  return  of  the  ca, 
so.    GiUespie  v.  WhUr,  16  J.  R.  117. 
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(b)  Pita. 

^  403.  AH  dthH  is  not  a  good  plea  to  an  ac- 
tion of  debt  OD  a  recognizaoce,  nor  to  any  ac- 
tion founded  on  a  reeoid  or  specialty.    BvUis 

463.  But  where  thd  record  or  ^ecialtr  is 
merely  induoemeot  to  tbe  action,  which  is 
grounded  on  matter  of  fiict,  as  in  debt  for 
rent,  for  an  escape,  or  on  a  devaiUtviij  there 
nil  debei  may  he  pleaded.  IkuL  S.  P.  Mik- 
Ion  T.  H'oodwor^  11  /.  R.  474. 

464.  In  debt  lor  an  escape  from  the  gaol 
libertiea,  nU  dAet  n  a  good  plea.  Mifston  r. 
fToodworih,  U  J.  R.  474. 

465.  JVW  Hd  reettrd  may  he  pleaded  to  an 
action  on  a  judgment  given  in  another  state. 
AwArews  V.  Atonigmimy,  Id  J.  K.  169L .  {Sh 
antCf  iU.  Debt,  flu  9.)  Contra,  PoH  v.  Aio/^ 
fio<e,  2  J.  C.  357.  jRaM  v.  CoMcft,  2  J.  C.  356. 
HUchcoek  r.  Aiektn,  1  C.  IL  460.  Jhid  nt 
3C.R.23L     [7  OoMdh,  481.] 

466.  Under  the  plea  of  iml  Hd  record^  )lie 
defendant  caanoc  give  notice  of  vpecial  tnat^ 
ter  to  be  offered  in  evidence  at  the  trial,  imh 
tnoni  V.  ^Steiteib,  13  J.  H.  339. 

467.  Undertlie  plea  of  Mpn  utfudwn,  the 
defendant  may  ^ve  in  efidenciip  fraud  io  t^a 
manner  of  obtaming  the  nistiumebf,  or  so  fe 
as  relates  tothe  sggeafian of  theinsitniment on 
which  the  plaiutiflT  declares.  Fail  Falken- 
burgh  ▼.  iloiA,  13  jr.  IL  337.  Ikmr  "w.  Mtm- 
se//,  13  J.  R.  430. 

468.  8o  mmiim^  <maT  Im  given  in  evi- 
dence, under  this  f^et^,   mF  Spencer^  Js    Mid^ 

469.  But  infancy  cnnnatihe  «fven  ia  evi- 
dence under  it^  bat  mast  be  fu^aded.  •  Per 
Spencer,  J.    IbvL 

470.  Whene  jad^ent  ^lias  ^een  obtnned 
against  joint  deMofs;  and  aotaotion  ia  brought 

-OB  that  fiuHmient,  the  defendants^ 
[*299]    who  are  not^.brought  into  Conrt, 

in  the  <irfgifial  taction,  cannot  (liead 
nul  tid  rtmrdj;  for  it  is  iregular  so  enter  judg- 
ment as  well  against  thos^  wbo  <wem  nor  takeii 
as  against  tboae  who  i^ere.  Dtmdo  v.  Doily  3 
J.R.87. 

471.  In  44^  oa  a  bond  fbrlfaa  gaol  Khsr- 
tiei^  nan  damMfienivm  is  not  a  gdod  pleal 
fFdMls  T.  IZatMM,  5  i«  R.  42. 

473l  In  an  action  of  dehc  on  a  boiid  to  in- 
demnify, mon  ifawuMfCcatas  is  a  jgood  plea;  hot 
not  to  a  bond  eocMUtioned  to  f»y  a/a  and  dta- 
charge  another  bond*  DamgiasM  r.  Cimiu  14 
J.  R.  177. 

473L  In  debt  on  rscegnisaiiee' of  4iail»  « 
plea  that  the  bail  pieca  was  aekno^iedged 
afler  judgment  had  been  obtained  ift  Ifaa  orif>- 
nal  action,  and  was  tfaerefive.Foid,  is  bsd;  lor 
a  record  cannot,  in  pieadinc,  bcimpeacheid  or 
affected  by  any  supposed  de4«ct  or  iilegaKiy 
in  the  transaction  on  which  It  ii  lounded ;  nor 
can  there  be  any  allegation  agaiiMl  the  validity 
of  a  record.      Oreen  v.  Ovy^pfsub  16  X.  R«  56^ 

474.  In  debt  on  a  judament  or  leoogi^- 
zance,  the  defendant  can  (dead  no  matter  in- 
consistent with  the  reoord.    JM 

475.  Whether  bai!,  in  an  aotimi  or  die  re- 
cognisance, can  plead  thaet  ihe  Mb  so.  against 
•^«)  principal  did  not  lie  *foiir  days  in'  the 
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sheriff*e  office  ?      GHUspU  v.  ITWfe,  16  J.  R. 
117. 

476.  Where  a  co.  «a.  is  issued  afler  a  year 
and  day,  without  a  tctrt  facias  to  revive  tbe 
judgment,  tbe  bail  cannot  take  advantage  of 
the  objection.    Ibid, 

477.  Where  in  an  action  of  debt  for  rent  re- 
served, payable-  in*  book  accounuf  warranted  to 
he  good  for  collection  and  due  in  ca£^,  the  de- 
fendant pleaded  that  he  was  at  the  premises 
during  three  hours  before  sunset,  and  at  the 
setting  of  the  sun  on  tbe  day  of  payment,  ready 
lo  pev  and  offering  to  pay  the  rent^  butoeither 
the  piaintifl^  norany^waon  in  his  belial^  was 
there  ready,  to  receive  it»  and  concludiog  by 
averring  a  readiness  to.  pay,  and  bringing-  tlie 
book  accdunts'into  CoiVrt ;  hdd,  that  the  plea 
was  sufficient  in  point  of  form,  though  it  aieems 
unqecesBvy  to  allege  tbe  hrmging  the  ^look 
accounts  into  Court;  and  that  kwas  |iroper 
to  conclude  withnprayerof  judgment  geacial- 
iy,  and  i^ot  of  jod^neni  whether  the  plaintiff 
ought  to  hfiveor  mamtain  the  action  to  recover 
f\jrtber  damageer  than  thbse  admitted.  B'wdUr 
V.  Aawy,  le^  J.  R?  21122. 

478.^10  debt  on  a  bond  condidoned  to  psf 
a  certain  sura  ofmduey^on  a  certam  day,  the 
defendabt  pleaded  that' he  gave  the  bond  to 
-the  plaintifr  mercfly  aa  ooUaieral  seconty  fiir 
the  perfbnnuice  of  acontiaat  or  agreenaent 
between  the  parties;  Md,.that  the  plea  waa 
bad,  for  where  the^ondition  of  the  bond  is  for 
the  p»jrm«nt  oftnoOey  at  a  fixed  time,  no  evi- 
dence is  admiHsible  to  vary-  ^  cdiitndiet  it 
Wdt$y.  BMifift,  18  J.  R,  AS. 

479.  But  if  the  bond  had  heen-aingle,  wjd[r> 
oat  a  eoAditiOn,  and  tlp^phiinciff  ha«l  exectKed 
a  separateiasmimciitas  a  'difiamneti  encti  de- 
feasanee  might  have  been .  pl^sded  to  an  ac- 
«on  on  the  bond.    Ihi(L 

480»  A  covenant,  by  the  aUigee  of  a  bond, 
not  to  euh  the  ,oi4^^  within  a.^acuua  tkne, 
cannot^  pleaded  in  bar  to-  an  action  on  the 
bond,  .brmight  be^re  the  expiration  of  the 
dme,  fbr  it  to  ndiapsteasey  but  a,  covenant  mere- 
ly^ for  Ibo  breach  of  whkh  tbe.4bliaae  haa  his 
actiott.    CkafHUery.Iiqrridk,19J.iiliaSk 

481.  Where  the.plu^ea  to  a  1>ond  payable 
by  iaatahnehts^ 'after  aeveral  imiahn^uto  be- 
came <kie^  watered  bim>  aa  agree-     * 
mem^y  which  tlie  *oblb|or  was  to  '\  *ft30  ] 
deliveT:  to  the- obligee  all  the  hops 
the  obliffto  should  raiie  -on  a.  cedaon ,  fttrm, 
^Urinf  five,  yeaj^  aq4  the  obligee  am«i  lo 
p^  a  attain  price,  and  endorse  two  taiids  of 
the  vahie  of  the  boparin  vac^-jcar,  on  tlie 
bond,  «Btil  the;  whfite  was. paid ;  ndd^  that  ad- 
mitting that  this  agreement  enlarged  tbe -term 
of  piCymenit  mentioned  ki  the  conditioii^  which 
was  dottblfuU.  yfsi  H  mild  not  be  ^eaded  in 
bar  to  an  actiop  of  debt  bitniglit  on  the  iibnd, 
anytimeafieriraids.or  >imhin  tlie  Si^e  yean; 

483.  Where  aavend  Mendapta  >ave  joined 
in  pleaa  ioihar;  one  oTtheoi  oanMt.,aftenianii 
aeveri  and  wn  in  a  'p^a  ftu&f  it^  Kia  parasnal 
di^ehargs  from  th« dflht^  Aint^r.Wmiag, 
90  >.  R.  15^ 

48a.  A  dissfaarge  imd«r  the  inaolewBt  act  of 
a  defendant  ^(^  teAcMMMed  «  tadd  aaa 
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surety f  for  a  deputy  sherifi^  k  not  a  good  plea 
in  bar  to  an  action  of  debt  on  the  bond ;  aa 
the  damages  sustained  in  consequence  of  the 
breach  of  the  condition  of  the  bond  were  not 
aacertained.     Mnd, 

484.  In  debt  on  bond,  the  failure,  or  want 
of  consideration,  cannot  be  pleaded.  Vrooman 
V.  Phdpty  2  J.  R.  177.  5.  P.  Dorian^  v. 
SammiSf  id.  179.  n. 

485.  The  breach  of  a  written  warranty,  as 
to  the  quality  of  goods  sold,  cannot  be  pleaded 
in  discbarge  of  a  bond  given  (or  the  consider- 
ation.    Vrooman  v,  Pktlps,  2  J.  R.  177. 

486.  Much  less,  parol  representations  maile 
antecedent  'to  the  contract^  though  iaise  and 
fraudulent^    Ibid. 

487.  Under  a  plea  of  no  award,  a  demand 
and  refusal  of  the  award  by  the  arbitrators 
cannot  be  given  in  evidence,  but  it  must  be  spe- 
cially  pleaded.     Perkint  v.   H^ingy  10  J.  R. 

14a 

(c)  RtpUcaixon. 

488.  In  debt  on  a  bond,  to  a  release  plead- 
ed, the  plaintiff  may  reply  an  asaif^nment  to  A. 
£•  prior  to  the  release,  and  of  which  the  de- 
fendant bad  notice.  AndrtWB  v.  Beecker^  1  J. 
C.411. 

481>.  So,  to  a  plea  of  payment,  the  plaintiff 
may  reply,  that  before  the  time  at  which  the 
payment  is  alleged  to  have  been  made,  the 
plaintiff  assigned  to  A.  B.,  of  which  the  de- 
fendant had  notice.  LUUefidd  v.  SiortUf  3  J. 
R.425. 

490.  In  debt  on  an  arbitration  bond,  the  de- 
fendant pleaded  no  avrard;  replication,  that 
the  defendant  revoked  the  submission  with- 
out stating  that  the  revocation  .was  under  seal, 
is  had.      Van  ^Antwerp  v.  ^twart^  8  J.  R.  125. 

491.  The  replication  should  aver  a  breach 
of  the  bond,  and  that  no  award  was  made  by 
reason  of  a  vevocaiion  ;  or  that  an  award  was 
inade,  and  that  the  defendant  refused  to  abide 
by  h.     Ibid. 

492.  Where  an  action  of  debt  is  brought  on 
an  arbitration  bond,  the  plaintiff  must,  in  his 
replication,  set  out  the  whole  awanl,  though 
h  is  not  necessary  in.  that  case  to  set  it  out  in 
KoBC  verhoy  hut  such  parts  as  are  void  or  im- 
roateriai  may  be  omitted.     DibUt  v.  Besty  11 

J.  R.ioa 

493.  Where,  in  an  action  of  debt  against 
dtvi$u»y  the  defendants  pleaded  rxaia  per  de- 

BcefUj  and  the  plaintiff  replied  that 
[  ^fiSl  ]     they  had  assets  by  ^descent  before 

the  exhibiting  of  the  bill,  he  may 
conclude  with  a  verification.  Labagk  v.  CVm- 
Kne,  13  J.  R.  272. 

(d)  Assignment  of  breaches  on  a  bond  condUionr 
edjfor  the  per/ormance  of  covenants,  and  pro- 
ceedings anajudgmeni  thereon, 

494.  The  usual  course  of  pleading  on  a  bond, 
conditioned  for  the  performance  of  covenants, 
is,  for  the  plaintiff  to  declare  in  debt  for  the 
penalty;  the  defendant  to  crave  over,  and 
plead  a  general  performance;  the  plaintiff  to 
reply,  and  set  forth  particular  breaches ;  and 
the  defendant  to  rejoin  to  thoae  breaches  and 
take  issue  thereon.     Per  Kcni^  Cb.  J.     Post' 


master  General  qftke  United  States  T.  Coehran, 
2  J.  R.  413. 

495.  It  is  compulsory  on  the  plaintiff,  in 
cases  under  the  statute,  to  assign  breachesL 
Munro  v.  AUnre,  2  C.  R.  320.  S.P.  Van  Btnr 
thwuen  V.  De  Witt,  4  J.  R.  213w  S.  P.  Hodges 
V.  Su/fe2t,2J.C.406. 

496.  The  plaintiff  may  assign  breaches  in 
bis  declaitition.  Po^master- General  of  the 
United  States  v.  Cochran,  2  J.  R.  4ia 

497.  In  debt  on  bond,  it  is  not  necessary 
to  aisign  breaehes  in  the  declaration,  but  tlie 
plaintiff  may  leave  the  assignment  to  be  made, 
afterwards,  in  consequence  of  the  plea.  JUtin* 
ro  v.  jMaire,  2  C.  R.  320. 

498.  The  plaintiff  niav  assign  double 
breaches.  Bnd.  S.  P.  Postmaster  General 
o/the  United  States  V.  Codbtm,  2  J.  R.  413. 

499.  It  is  not  necessary,  it  seems,  to  refer  to 
the  statute ;  but  if  it  were  necessary,  the  omis- 
sion would  only  be  bad  on  special  demurrer. 
Munro  v.  Mdre,  2  C.  R.  32a 

500.  A  breach  assigned,  genenlly,  by  nega- 
tiving the  words  of  the  condition  or  covenant, 
is  sufficient.  Hughes  v.  SmiUt^  5  J.  R.  168. 
5.  P.  Smith  y.Jansen,  8  J.  R.  111. 

501.  That  the  defendant  ''had  collected 
moneys,  as  under  sheriff,  to .  the  amount  ot 
1,000  dollars,  which  he  had  refused  to  account 
for,  and  pay,**  is  a  sufficient  assignment  of  a 
breach  of  the  condition  of  ah  uiuler  sheriff^s 
bond.     Hughes  y.  Smith,  5  J,  R.1GS. 

502.  So,  «<  that  he  had  embezzled  1,000  dol- 
lars, reccivei?  by  him,  as  under  sherifl^  and  be- 
longing to  the  plaintiff,  which  he  had  refused 
to  account  for.**    Ibid. 

503.  So,  that  the  plaintiff  has  been  obliged 
to  pay  die  amount  of  1,000  dollars,  iii  coiise-' 
auence  of  the  negligence  and  acts  of  the  de- 
fendant in  his  omce,"  is  good,  at  least  on  gen* 
eral  demurrer.    Ibid. 

504.  Where  the  breaches  are  specifically  as- 
signed in -the  declaration,  a  general  plea  of 
performance  (on  which  no  issue  can  be  taken) 
is  insufficient;  but  the  defendant  should 
answer  each  breach,  by  showing  when,  how, 
and  where  he  {lerfbrmed  the  covenant  on 
which  it  is  assigned.  Postmaster  General  of 
the  UniUd  States  v.  Cochran,  2  J.  R.  4ia 

505.  When  breaches  are  sssigned,  the  jtny 
must  assess  damages  for  such  breaches  as  tJbe 
plaintiff  shall  prove  to  liave  been  broken; 
otherwise,  the  verdict  is  erroneous,  and  a  ventre 
de  novo  will  be  awarded.  Van  Benthuusen  v. 
De  HiU,  4  J.  R.  213. 

*506.  The  entry  of  the  suggestion    [  *88S  ] 
of  breaches  on  the  record,  may  be 
made  before  the  formal  entry  of  judgment, 
in  cases  of  demurrer,  orbv  confessioni  or  m( 
dieit.    Smith  v.  Jansen,  8  /.  R.  1 11. 

507.  In  debt  on  a  bond,  where  there  ia  an 
issue  of  fact,  and  a  demurrer,  the  plaintiff,  b^ 
fore  the  issue  is  tried,  ought  to  suggest 
breaches,  and  have  the  damages  on  the  demur- 
rer assessed  by  the  same  jury  who  fried  the 
issue  of  (act;  and  not  assign  the' breaches 
after  a  verdict,  and  issue  a  writ  of  inquiiy  of 
damages.     Tuxbttry  v.  ^KUer,  19  J.  R.  31 L 

508.  The  declaration  having  been  adjudged 
sufficient.  OD  demurrer,  the  entry  on  the  record 
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wui  that  the  judgment  on  the  demurrer  ibould 
be  stayed,  until  the  truth  of  the  breach  to  be 
suggested  should  be  ascertained,  and  the  dam- 
ages assessed ;  this  is  sufficient  within  the 
statute,  which  is  to  receive  a  Hbeml  and  bene- 
ficial construction.  Smith  v.  Janten^  8  J.  R.  1 11. 

509.  The  judgment  must  be  for  the  penalty, 
which  is  the  debt  and  the  costs ;  and  if  the 
plaintiff  add,  in  his  entry  for  jud^ent,  the 
damages  assessed  by  tiie  jury,  it  will  be  erro- 
neous as  to  the  daniages,  but  the  judgment  wlfl 
stand  good  as  to  the  residue.    Jmd. 

510.  If^  in  debt  on  a  bond,  conditioned  for 
the  performance  of  ooTenants,  the  plaintiff  re- 
plies generally,  without  assiffuinc  breaches, 
and  the  jury  find  a  verdict  for  him  for  mx 
cents,  he  cannot  issue  execution  for  the  penal- 
ty of  the  bond.     Covenfatf  v.  MchoU,  4  J.  R.  189. 

51 L  The  plaintiff,  alter  having  his  damages 
assessed^  may  enter  judgment  for  the  penalty, 
praformoy  and  lull  costs*;  and  if  tlie  oamages 
arc  assessed  at  six  cents^  he  will  be  entitled  to 
nominal  damages  for  the  detention  of  bib  debt, 
and  may  issue  execution  for  the  damages  and 
costs.    Bodge$  ▼.  St^tU^  2  J.  C.  406. 

XVIL  PUadings  m  replevin. 

512.  In  replevin,  the  declaration  must  state 
a  place  certain,  within  the  village  or  town  ;  but 
the  omiasion  may  be  cured  by  the  defendant's 
pleading  over,      (kardner  v.  Humpkreif^  10  J. 

513.  The  place  of  taking  a  distress  for  rent 
is  material  and  tmversable.  Jaeksony  ex  dem. 
De  Bidder^  v.  Rogen,  11  J.  R.  33. 

514.  Where  the  defendant,  in  his  avowry, 
slates  cbe  precise  house  or  place,  Uie  plaintiff 
may  traverse  the  place  in  the  avowry,  though 
not  described  with  certainty  in  his  declaration. 
Ibid. 

515.  But  where  the  plaintiff  does  not 
traverse  the  place  in  the  avowry^  but  joins 
iflsue  on  the  tenancy,  the  locus  in  quo  is  render- 
ed immaterial ;  and  the  plaintiff  may  show 
the  taking  of  the  goods  in  another  place  tluin 
the  house  demised,  especially  where  the  goods 
were  removed  from  such  house,  leaving  the 
rent  unpsiid,  and  were  seized  within  thurty 
days  thereafter.    Ibid. 

516.  If  the  plaintiff  means  to  make  the 
place  material,  he  must,  in  his  plea  in  bar,  or 
replication  to  the  avowry,  traverse  the  taking 
IB  the  place  alleged  in  the  avowry,  and  take 
issue  tnereon.    Ibid. 

517.  A  plea  of  de  ir^uria,  to  an  avowry,  is 
bad.    HopkinB  v.  Hopkins,  10  J.  R.  369. 

*518.  The  plaintiff  may  plead  in 
[  *ft88  ]    bar  to  the  avowry,  that  the  avowant 
so  abused  the  distress,  as  to  render 
himself  a  trespasser  ah  iniHo.    Ibid. 

519.  The  avowant  must  set  forth  his  title, 
and  allege  the  estate  of  which  he  is  seised,  or 
the  avowry  is  bad.  Harrison  v.  Aflnto^  1  J. 
R.  380.    S.  P.  Hopkins  v.  Hopkins,  10  J.  R.  369. 

580.  And  the  defect  will  not  be  cured  by  the 
plaintiff's  pleading  over,  and  a  verdict.  Btxin 
V.  aark,  10  J.  R.  424. 

521.  To  a  plea  of  property  in  a  stranger, 
there  need  be  no  avowry.  Harrison  v.  J^flnr 
loM,lJ.R.8dO. 
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522.  Anavowry,orcognizaiiee,fiirpartofa 
year's  rent,  without  showing  that  the  residue  ii 
paid,  is  bad.    Mgi^  v.  Brnfee,  2  J.  R.  446. 

523.  A  venue  is  not  necessary  to  a  plea,  nor 
to  a  demiM  in  an  avowry  for  a  distress,  &e. 

V.  Tyer,  18  J.  R.  4&0. 


XVIII.   PUadings  in  siamd/tr,  and  adkms  far 

Hbds. 

m 

524.  In  a  declaration  for  alander  of  an  attor- 
ney, there  should  be  a  coUogmum  conceminc 
the  profession  of  the  plain  tifi,  or  judgment  wiU 
be  arrested.     GilbeH  v.  Fitld,  3  C.  R.  329. 

525.  An  tnnii«ndb  cannot  be  proved;  but 
where  an  averment  or  colloqnium  introducei 
extrinsic  matter  into  the  pleading,  that  is  i 
proper  subjecf  of  Jiroofl  Van  VtMtn  v.  Hop- 
Atiu,5J.R.211. 

526.  An  innuendo  is  explanatory  of  the  sub- 
ject matter  sufficiently  expressed  befi>re ;  but  it 
cannot  extend  the  sense  of  the  words  beyood 
their  own  meaning,  unless  it  explain  them  by 
reference  to  some  preceding  averment  or  esir 
loquium.    Ibid. 

527.  But  where  the  new  matter  stated,  in  aa 
innuendo  is  not  neceasary  to  support  the  aciioo, 
it  may  be  rejected  as  surplusage.  Per  Spenar, 
J.   liomqs  V.  CnsweU,  7  J.  R.  264. 

528.  Though  an  innuendo  cannot  supply  the 
place  of  the  eoUoqtdum,  yet  if  tiiere  be  a  collo- 
quium sufficient  to  point  the  application  of  the 
words  to  the  plaintifl^  if  spoken  maliciously, 
he  must  have  judgment.  lAndsey  v.  &uith,  7 
J.  R.  359. 

529.  In  slander ;  the  declaration  stated,  that 
the  plaintiff  was  a  justice  of  the  peace,  and 
that  the  defendajit,  meaning  to  injure  and  ex- 
pose him  to  prosecution  for  corruption,  Stc  in 
a  certain  discourae,  &^.,  aaid  of  the  plaiotiiT,  in 
his  office  of  a  justice :  **  L.  (meaning  the  plaio- 
tiff,)  had  been  feed  by  A.  W.,  (nusaning  A.  W^ 
who  had  a  cause  pending  and  determined  be- 
fore the  plaintiff,)  and  that  he,  (the  .drfeodant) 
could  do  nothing  when  the  magistrate  was  id 
that  way  against  him  (the  defendant.")  On  t 
motion  in  arrest  ef  judgment,  this  deciarauon 
was  held  sufficient.     Ibid. 

530.  A  declaration,  for  ^'fidsely  sod  ms&- 
ciously  charaing  and  imposing  on  the  plaintiff 
the  crime  of]>erjury,'^  is  bad,  a8  being  too  fseii- 
eral  and  uncertain,  ffard  v.  Clark,  2J.  R> 
10. 

531.  In  a  declaration  for  a  libel,  the  plaintiff 
alleged,  that  the  defendant  liad  publit^ied  sev- 
eral libels  against  him,  in  a  certain 
newspaper ;  *and  after  setting  out  [  *S84  ] 
one  part  of  the  publication  wichm- 
nuendoes,  he  proceeded  thus :  *^  and  in  another 
part  of  the  said  newspaper,  anK»ng  other  djiogs, 
the  libellous  matter  following,  of  and  concern- 
ing the  plaintiff,  to  wit,"  setting  forth  the  words, 
among  which  were  the  following:  '^none  but 
the  briben  and  the  bribed  contemplated  the  in- 
corporauon,  meaning  that  the  plaintiff  had  been 
guilty  of  bribery  and  comifition  in  obtainiog 
the  incorporation  of  the  said  bank."  After  an 
interlocutory  judgment  by  defiiult,  and  t  writ 
of  inquiry  of  damages  executed,  on  which  judg- 
ment wa«  rendered  in  the  Supreme  Courii  M(', 
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that  the  declimtion  contained  two  distinct 
counts,  and  that  the  second  count  being  bad, 
for  want  of  sufficient  averments,  and  entire 
damages  having  been  given  on  the  whole  dec- 
laration, the  judgment  below  was  erroneous. 
Ckeeiham  v.  TUwison,  in  error,  5  J.  R.  430. 

Sm,  The  declaration,  after  stating  the  plain- 
tilTs  good  name,  &c.,  stated,  that  the  defendant, 
well  knowing  the  premises,  &c.,  maliciously  in- 
tending to  injure  the  plaiutif^^c,  and  to  bring 
him  into  great  scandal  and  disgrace,  and  •  to 
cause  it  to  be  believed  that  the  plaintiff  had 
been  guihy  of  the  crime  of  treason,  and  of  the 
promulgation  of  treasonable  sentiments,  &,c^ 
puUished  the  libel ;  kdd,  that  these  were  not 
averments  necessary  to  be  proved,  but  mere 
suggestions,  by  way  of  inducement  to  the  libel. 
C^man  v.  Southtiickj  9  J.  R.  45. 

Si3.  A  declaration  in  slander,  charging  the 
plaintiff  with  avotaringto  a  lie,  as  a  witness  on 
atrial  in  a  Justice's  Court,  in  which  it  is  not 
stated  that  the  justice  had  jurisdiction,  or  that 
the  testimony  was  given  u|)ou  a  material  point, 
is  good,  at  least  after  verdict  JD/iven  v.  Murm^ 
13  J.  R.  48.  And  see  Chapman  v.  Smithy  per 
Spencer,  J.    13  J.  R.  78. 

534.  The  same  certainty  is  not  requisite  as 
in  an  indictment  for  |ierjury.     Ibid,  . 

535.  A  declaration  in  slander,  that  in  a  cer« 
tain  cause,  before  a  Court  of  three  justices  of 
the  peace,  constituted  under  the  act  concerning 
apprentices  and  servants,  to  hear  and  deter- 
mine a  certain  cause  between  the  people,  &c. 
and  the  defendant,  the  plaintiff  was  examined 
on  oath  administered  by  the  said  Court,  they 
having  lull  power  to  administer  the  same,  and 
had  given  evidence  for  and  in  behalf  of  the 
people ;  and  that  the  defendant  spoke  of  and 
concerning  the  plaintiff,  and  the  prosecution, 
and  the  evidence  given  by  the  plaintiff  on  the 
trial,  and  on  a  point  material  to  the  prosecu- 
tion, these  words,  viz*  ^  yoif  have  sworn  to  a 
damned  lie,  and  I  c^n  prove  it,"  is  good,  there 
being  a  sufficient  averment  of  the  jurisdiction 
of  the  Court,  and  the  false  title  of  the  cause  may 
be  refected  as  surplusage.  Chapman  v.  Smith, 
13  J.  R.  78.  I 

536.  A  declaration  contained  a  cmmt  for  a 
libel  and  counts  for  slander;  the  defendant 
pleaded  to  the  whole  declaration,  that  the  sup- 
posed grievances  alleged,  &c.  or  any  of  them, 
did  not  accrue  within  two  years  ;  hdd^  that  the 
plea  was  bad,  as  regarded  the  coimt  for  a  libel, 
and  being  bad  in  part,  was  bad  in  the  whole. 
A§mer  V.  Merrill,  14  J.  R.  348. 

537.  Where  the  declaration  stated,  that  the 
plaintiff  at  the  time  of  publishiiig  the  slanderous 
words,  was,  and  long  before,  bad  been  a  black- 
smith, and  carried  on  the  business  and  trade  of 
a  blacksmith  honestly,  and  found  and  provided 
all  such  iron  as  W{is  necessary  and  required  of 

him  in  his  business,  and  made  cor- 
[  *^85  ]     rect  aharges,  'always  kept  honest, 

true,  and  faithful  accounts  with  all 
personii  relating  to  his  trade,  &c.  Yet  the  de- 
fendant, in  order  to  injure  him  in  his  business, 
and  cause  it  to  be  believed,  &c.  in  a  certain* 
discourse  of  and  conceniing  the  plaintiff  in  his 
said  buainess,  s|>oke  and  published  the  fbllow- 
ing  wodra,  to  wit:  **  he  keeps  false  booksi  and  I 


can  prove  it,**  &c. ;  this  was  held  to  be  suffi* 
cient,  without  a  more  special  averment  that 
there  was  a  discourse  of  and  concerning  the 
plaintiff's    trade,  and  that    the  words    were 

r)ken  of  his  trade.    Burtch  v.  J^tckeratm,  17 
R.  217. 

538.  In  a  plea  of  justification  of  a  Ubel,  that 
the  subject  comprehends  a  multiplicity  of  facts 
tending  to  prolixity,  is  no  excuse  for  general 
pleading  ;^  nor  is  it  sufficient  that  the  plea  is  as 
general  as  the  charge  in  the  declaration.  It 
ought  to  state  specifically  the  facts  on  which 
the  charge  was  founded,  so  as  to  give  the 
plaintiff  an  opportunity  of  denying  and  taking 
issue  Upon  them.  Fan  JStess  v.  ilamiUon,  l9 
J.  R.  349. 

539.  As  where  the  defendant  charged  the 
plaintiff,  who  was  a  member  of  the  Council  of 
Revision,  with  receiving  money  for  services 
rendered  in  procuring  an  act  of  incorporation 
to  be  passed  by  the  legislature,  he  must  in  the 
plea  of  justification  state  the  pardculnr  facts 
which  n^ake  out  the  charge,  with  certainty,  so 
that  the  plaintiff  can  take  issue  on  those  very 
facts:     Ibid, 

540.  A  plea  to  a  declaration  for  a  libel,  jus^ 
tified  as  to  a  part  of  the  \i\ye\  charge<l,  but  did 
net  profess  to  answer  the  whole,  though  it 
prayed  judgment  of  the  action  generally ;  heldj 
that  the  plamtiff  might  demur  to  the  defective 
plea,  and  that  by  so  doing  he  did  not  discon- 
tinue his  suit,  t^erling  v.  Sherwood,  20  J.  R. 
204. 

XIX.  Pleadings  in  trespass ;  (a)  Declaration ; 
(b)  Plea ;  (c)  Replication ;   (d)  Rejoinder. 

(a)    Declaration. 

541.  The  words  contra  pacem,  &c.  in  a  dec- 
laration in  trespass^  is  matter  of  form  and  not 
traversable.     Gardner  v.  Thomas,  14  J.  R.  1:34. 

542.  Where  the  township  in  which  was  the 
locus  in  quo,  has  been  sulxlivided  before  bring- 
ing the  action,  the  trespass  may  be  laid  to  have 
been  done  in  the  original  township.  Renaudei 
V.  Crocken,  1  C.  R.  167. 

543.  A  declaration  with  a  quod  cum,  is  bad, 
it  seems,  on  special  demurrer ;  but  the  defect 
will  be  cured  by  verdict.  Collier  v.  MouUoTty 
7  J.  R.  109. 

544.  A  declaration  in  trespass,  by  husband 
and  wife,  for  a  personal  injury  to  the  wife, 
containing,  also,  a  cause  of  action  for  which  the 
husband  alone  could  sue,  as  the  loss  of  her 
company,  and  assistance,  &c.,  in  consequence 
of  the  battery,  &c.,  though  baid  on  demurrer,  ta 

food  afler  verdict.    Lewis  v.  Babcock,  18  J.  R* 
4a 

(b)    Pto, 

545.  If  the  defendant  has  anv  matter  of  jn»- 
tification  or  excuse,  he  must  plead  it,  and  can« 
not  give  it  in  evidence  under  the 

general  issue,  'without  a  special     [*513S] 
notice  in  writing.  Demck  v.  Gwp^ 
man,  11J.R.1&. 

546.  In  trespass  de  bonis  asportatis,  on  a  plea 
of  not  guilty,  the  defendant  cannot  giveia  evi- 
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dence,  that  the  goods  were  the  property  of  R. 
C,  who  had  fraudulently  conveye«1  them  to 
the  plaintiff,  with  intent  to  defraud  and  defeat 
the  defendant,  liiscredjtor;  and  thi|t  they  had 
been  taken  by  virtue  of  an  attachment  issued 
against  the  projjerty  of  R,  C,  in  favor  of  the 
defendant.     IbttL 

547.  In  a  justification  under  mesne  proceiw, 
the  cause  of  action  for  which  the  process  was 
issued  need  not  be  stated.  LinaUy-y.  Keys,  5 
J.R.123. 

548.  In  trespass  quare  clausum  fregU^  the 
plaintiff  alleged  several  trespasses  on  several 
closes,  at  different  times,  and  the  defendant 
pleaded  that  the  several  closes  were  one  and 
the  same  close,  and  that  it  was  his  freehold, 
&c. ;  this  plea  is  bad :  the  defendant  should 
have  justified  as  to  all  the  closes,  or  have  denied 
the  trespttsses  as  to  all  the  closes  except  one, 
and  justified  as  to  tliaL  J^evins  v.  Keder,  6  J. 
R.  on. 

54J).  If  the  defendant  gives  notice  with  the 
general  issue,  tliat  he  will  offer  in  evidence  a 
prescriptive  right  of  fishing  in  the  sea  adjoin- 
ing the  locus  in  quo,  and  of  using  and  ocMjpy- 
in^  the  shore  for  that  purpose,  he  cannot  give 
evidence  of  any  prescriptive  right  to  erect  huis 
on  the  shore,  for  the  ptirfiose  of  fishing ;  but 
such  a  custom  or  usage  should  be  pleaded  or 
mentioned  in  the  notice.  Coridyou  v.  Van 
Brundt,  2  J.  R.  357. 

550.  A  party,  who  delivers  an  execution  to 
an  officer,  on  which  the  body  of  the  defendant 
is  ari^stcd,  cannot,  in  an  action  brought  against 
him  for  the  false  imprisonment,  under  the  gen- 
eral issue,  give  special  matter  in  evidence  as  a 
justification.     Herrick  v.  Manly,  1  C.  R.  253. 

551.  But  he  may  show  that  the  arrest  and 
imprisonment  were  not  made  by  his  instruc- 
tious,  but  by  virtue  of  the  authonty  contained 
in  the  writ.     Ibid. 

552.  In  an  action  of  trespass  against  an  offi- 
cer of  militia,  for  collecting  a  nne  for  delin- 

Suency,  pursuant  to  the  order  of  a  regimental 
!ourt  Martial,  the  defendant  cannot  give  this 
•|>ecial  matter  in  evidence,  as  a  justification 
under  the  general  issue.    BuUenoorih  ▼.  Soper 

ra  J.  R.  44a 

553.  An  officer  of  the  revenue  seizing  goods 
as  forfeited,  and  causing  them  to  be  libelled, 
&C.,  in  an  action  of  trespass  against  him  by  the 
owner,  can  only  plead  a  condemnation,  or  an 
acquittal  with  probable  cailse  of  seizure.  Ge2- 
slon  v.  Hoytf  in  error,  13  J.  R,  561. 

554.  Though  a  plea  ofmoUHer  tnanus  impo- 
$wt  may  justify  a  mere  assault^  it  is  no  answer 
to  a  charge  of  beating,  bruising,  wounding  and 
ill  treating  the  plainuffi  Gates  v.  Jjowubury^ 
20  J.  R.  427. 

(c)  Replicaiion, 

555.  To  a  plea  of  f«berumfen£m€fifum,  setting 
it  forth  by  metes  and  bounds,  the  plaintiff 
should  new  assign.    Halloek  v.  Robinson^  2  C. 

IL233. 

556.  In  trespass  q^fort  dausum  fregii,  to  a 

plea  of  Itfrerum  tenemtnJtam^  *tbe 
{  •^ST  ]    plaintiff  must  reply  by  either  trav- 
ersiog  the  title  set  up,  or,  admitting 
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the  source  of  the  derivative  title,  alAte  a  title  in 
himself  paramount  to  that  of  the  deieodaoL 
Hyatt  V.  Wood,  4  J.R.  150. 

557.  The  plaintiff  cannot  reply  de  injuria 
sua  propria  to  a    plea  of  Ubemm  tenemenium 

558.  If  the  defence  set  up  be  matter  of  ex- 
cuse, as  contradistinguished  fr^m  matter  of 
justification,  a  replication  de  tn^urioj  &c.  puts 
the  excuse  in  issue.     Ibid, 

559.  To  son  assault  demesne,  the  plaintifT 
must  reply  moUUer  manus  imposuit ;  be  can- 
not give  it  in  evidence  under  the  general  rrp- 
licatjon  de  imuria  sua  propria.  Collier  v. 
MoiUton,  7  J.  R.  109. 

560.  In  an  action  of  trespass  by  a  mort- 
gagor against  a  mortgagee,  if  the  defendant 
plead  liberum  tenementum,  the  plaintiff  inay  re- 
ply, that  the  freetiold  is  in  hioiseUI  Runyan 
v.  Mersertaa,  ll  J.  R.  534. 

561.  In  trespass,  where  the  defendant,  un- 
der the  act  for  more  easy  pleading  in  certain 
suits,  (Sess.  24.  c.  47.)  pleads  that  the  suppoaed 
tres|)ass  was  done  by  authority  of  a  statute  of 
this  state,  without  expressing  any  other  matter 
or  ciroumstance  contained  in  such  statute, 
the  plaintiff  must  reply  de  injuna  proprioj  Sic^ 
and  conclude  to  the  country;  and  a  special 
replication,  concluding  with  an  averment,  it 
liad.    Comly  v.  Lockwood,  15  J.  R.  188. 

(d)  Rtjoinder, 

562.  Where,  to  an  action  for  assanlthig, 
beating,  bmising,  &c.  tlie  plaintifi^  the  defend- 
ant pleaded  mmiter  mamis  imposuit,  tlie  plain- 
tiff, to  prevent  him  from  taking  the  defend- 
ant's horse  out  of  his  possession,  &c^  tiM 
plaintiff  replied,  that  the  horse  was  wrongfully 
in  his  close,  damage  feasant,  and  he  was  hid- 
ing him  out  of  Sie  close  towards  a  certain 
pound,  with  intent  to  impound  him  as  a  dis- 
tress, &c.,  as  he  might  lawfully  do,  and, 
thereupon,  the  defendant  de  son  lorf  committed 
the  trespass,  &c.  The  defendant  rgoineJ, 
that  the  plaintiff  was  leading  the  horse  tovtmtis 
the  pound,  with  intent  to  impound  him  as  a 
distress,  before  he  had  made  application  to  the 
fence  viewers  of  the  town,  to  ascertain  and  ap- 
praise tlie  damages,  fcc,  as  by  the  statute  be 
was  required  to  do,  whereupon  the  f>laiotiff 
was  a  trespasser  ab  initio,  &c. ;  kdd,  on  de- 
murrer, that  the  rfjoindtr  was  bacL  Gtdes  v. 
Loun^wry,  20  J.  R.  427. 

Pleadings  in  Justices'  CourtA.    See  Cocars 
OF  Justices  or  the  Pkacb. 
Pleadings  in  Chancery.      See  Cbakcest, 

LI. 
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(a)  How  a  aetUemerU  is  gainaL 

1.  Assessment  and  performance  of  labor  on 
the  highways  were  not  the  payment  of  a  taz^ 
so  as  to  gain  a  settlement,  beiure  the  act,  (Sess. 
32.  c.  90.  8.  2.)  which-  declared  that  it  should 
not  foe  8o  consiflered.  Overseers  ^  Jtrntma  v. 
Orer«eer<»  ojr  .SUin^ori,  6  J.  R.  92. 

2.  Service,  11^^'^^"^  ^'>y  ^^  time  for  ks 
coniinuance,  and  under  a  verbal  agreement 
lor  the  payment  of  wases,  does  not  gain  a  set? 
tlcment.  ' ^mkoop  y,  Iherseers  of  AhO'York, 
3J.R.  15w 

3-  A  binding  by  a  voidable  indeutiirej  and  a 
service  under  it,  for  two  years,  gives  the  ap- 
prentice a  settlement  in  the  town  in  which  he 
served;  and  it  is  not  competent  to  tbe  town, 
to  object  to  the  validity  of  the  indenture. 
Overseers  of  Hudson,  v.  Overseers  ofTag'hka- 
siac,  la  J.  R.  245. 

4..  The  purohase  of  an  estate  in  a  town, 
will  udt  gain  a  settlement  for  any  longer  tim.e 
tliaii  the  purchaser  inhabits  there,  or  resides 
on  Bueh  estate,  unless  the  consideration  for.ttie 
pnirchase  ainoants  to  75  dollafs,  b<nta  fide  paid. 
Overseers  afiyeiff'BerUn  v.  Overseers  qfMfr- 
trtcA,  10  J.  R.  5^.  5.  P.  Overseers  0/  ^ler- 
bsofu  V.  Overseers  o/.JVbrwid^  16  J.  R.  186L 

5.  And  ft  is  competent  for.  the  overseers, 
•jint%vith9(aiidiiiB  the  consideration  expressed 
in  the  deed  of  the  estate  to  tlte  pauper,  to  shiiw 
whether  any,  aiid  what  consideration  had  been 
paid.    Bid. 

'  6L.'Jt  seemsj^  that  a  jnof^^age  by  tibe  pai^>er 
to  the  vendor  of  thb  premises'  sohl,  to  secure 
tbe  purchase  moneyf  is  not  such  a  payment  of 
the  consid)eration  as  will  gain  a  settlement.  IbyL 

7.  A  settlement  is  not  gained  by  parchai^, 
if  BO' estate  khewi^  or  vaud  in  law  passes  by 
the .  cooveyaince.  Overse&s  of  BUnkeim  v. 
Overseers  of  mndJum,  11  J.R.  7.' 

6b  If  laods  are  sold  as  part  of  tbe  .patent  of 
An  0it<iate  in  tbe  town  of  fi.,  and  the  lands  do 
not  lie  in  that  patent,  ho  settlement  is  gained 
in  B.     /&tt4 

9.  If  the  jpeuper  improves  and  dean  part 
of  the  land  for  two  seasons,  and  boards  at  the 
time  In  B^  but  at  all  other  times  has-  resided 
elsewhere,  he  caiinot  be  deemed  to  have  a  title 
by  possession,  iiv  B.,  jofficientio  gain  aresi- 
deoceu    UmL 

ID.  In  order  to  aeqaire  a^ttlement  Inr  tnir« 
cAofe,  a  cantroet  fi>r  tbe  conveyance  of  land, 
09  payment  of  the  cOniidemtion,  or  purchase 
nioaey^  m  not  sufficient  $  but  a  title  must  hav6 
been  acquired,  and  it  must  appear,  that  a  con- 
sideration to  the  amount  of  seven- 
[  *JI89]  t|r-fiv0  dollars  'was  actually  paid. 
Overseers  of  Seagktkbkb  v.  Uoer- 
seers  of  Brunswick,  14  ^.  R.  19d. 

11.  It  is  not  necessafy  within  the  4th  section 
of  the  act,  that  the  sum  of  75  dollars  paid  on 
tbe  purchase  of  an  esiate,  ha  order  to  give  the 
purchaser  a  settlementj  should  have  been  naid 
on  aceount  of  tfaepnneipal  of  the  purchase 
rooQey  3  if  pait  of  it  were  |Mdd  on  account  of 
the  in^test,  it  Will  be  sufficient  Overseers  tf 
mtiiesUwnv.Over$eers(ifCantUMbie,UJ.fL4m. 

12.  As,  wbefe  there  was  an  agrsemettt  to 
odl  and  to  convey  land,  for  the  e^nsklamtioD 


of  500  dollars,  and  the  purchaser  paid  72  dol- 
lars of  the  principal,  and,  afterwards,  28  dollars, 
for  interest,  this  was  hdd  sufficient,  as  the  pay- 
ment of  interest  being  provided  for  in  the  con- 
tract,' is  te  be  deemed  tiart-  of  the  considera- 
tion for  the  purchase  ana  conveyance.    Ibid. 

13.  Though  a  title  must  pass  to  the  purchaser, 
in  order  to  five  him  a  settlement ;  yet  it  is  not 
necessary  that  it  should  be  a  legal  title;  as 
where  he  pays  the  consideration  money,  and 
the  deed  is  taken  in  the  name  of  a  third  per- 
son, the  equitdHe  HUe  will  gain  him  a  settle- 
ment.   Bnd. 

14.  But  U  semsy  that  the  whole  purchase 
money  on  a  contract  of  purchase,  must  be 
paid,  or  possession  taken,  so  as  to  entitle  the 
purchaser  to  a  conveyance  in  equity,  in  order 
to  gain  a  settlement;  and  if,  therefore,  the 
purchaser  pays  only  a  part  of  the  considers 
tion,  though  more  than  75  dollars,  and  does 
not  take  possession,  he  has  not  such  an  equita- 
ble title  as  will  gain  him  a  settlemenu  Overseers 
of  Augusta  V.  Overseers  of  Paris,  16  J.  R.  279 

15»  A  man  seised  of  land,  jure  uxorts,  gains 
a  settlement  thereby.  Overseers  of  H%ites» 
lotm  V.  Overseers  of  CotutaMe,  14  J.  R.  469. 
.  16.  Where  a  person  occupied  and  cultivated 
land  upon  shares,  -and,  in  (me  year,  delivered 
to  the  owner,  as  his  proportion  of  the  crop^ 
produce  to  the.  value  or  thirty  dollars,  but 
every  other  year,  the  share  received  by  the 
owner  of  the  land  was  less  than  thirty  dollars ; 
hdd,  that  this  was  not  such  a  renting  and  oc- 
cupation of  a  tenement  of  the  yearly  value  of 
thirty  dollars,  for  two  years,  and  actual  pay- 
ment of  rent,  as  te  gain  to  the  occupant  a 
settleroenl  in  the  town  in  which  the  land  was 
situated.  Overseers  of  PlaUekUl  v.  Overseers 
of  Mw  PaiiXj  15  J.  R.  305. 

17.  P.  by  deed  assigned  to  G.  a  lease  in  fee 
nf  sixty  acres  of  land,  in  the  town  of  M.,  thf 
consideration  for  which  was  a  quit-claim  deed 
by  C  to  P.  of  lands  in  H.,  supposed  at  tbe 
time  to  be  worth  700  dollars ;  out  it  after- 
wards appeared  that  C.  had  no  title  whatever 
to  the  land  so  released  by  him,  in  exchange ; 
hddj  that  C.  did  not  acquire  a  title,  legal  or 
equitable,  to  the  lease  so  assigned ;  and,  there- 
fore; cooM  not  iherebv  gain  a  settlement  in  Af., 
for  the  laiid  released  by  him  bein^  of  no  valuer 
he  could  not-  be  taid  to  have  paid,  barta  fide, 
any  thing  for  the  consideration  of  the  pur- 
chase of  the  lease.  Overseers  of  Pompey  v. 
Overseers  of  Laurens,  19  J.R.  2&. 
'  18.  To  gnin  a  settleniint  in  a  town,  by  re- 
siding there  and  being  charged  with  and  /Mxy- 
ing  taxes  'in  such  town  for  two  yean,  it 
must  appear  that  the  taxes  have  been  actually 
paid  by  the  pauper,  or  by  pother  person,  at 
nis  request.  It  is  not  enough  that 
he  has  paid  the  *tax  one  year,  and  [  *ft40  ] 
that  the-  collector  paid  the  tax  for 
him,  the  next  yisar,  without  his  authority  or 
Qsquest  Such  payment  by  the  collector  be- 
ing voluntary,  would  gife  him  no  right  of 
action  against  the  person  charged  with  the 
tax.  Overseers  of  ffallkitt  v.  Overseers  of 
JHoimil^atiiig,  14  J.  R.  87. 

19.  Where  a  ihther  gains  a  ftdl  settlement 
by  the  payment  of  taxes  for  two  years^  his  in- 
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fant  child,  though  not  residing  with  him  or 
uuder  his  immediate  charge  or  control,  has  a 
derivative  settlement  in  the  same  place  with 
the  father.    J2dama  v.  Oaks,  20  J.'R.  282. 

20.  An  infant  pauper,  notwithstaiiditrg  the 
place  of  his  birUi,  may  be  removed  to  the  last 
legal  settlement  of  its  parents.  Overseers  of 
Vtmon  V.  Overseers  of  SmUhmUey  17  J.  R.  89. 

21.  Paupere  coming  directly  from  another 
state  do  not  gain  a  settlement  here,  merely  by 
a  yearns  residence.  Overseers  of  Chatham  v. 
Overseers  of  Middlefield,  19  J.  R.  5a 

22.  The  second  section  of  the  act  relative  to 
the  poor,  applies  to  mariners,  and  other  per- 
sons arriving  from  some  port  or  place  ovt 
of  the  United  States,  directly  into  this  state. 
Ibid. 

23.  Living  and  working  on  a  farm  of  the 
yearly  value  of  100  dollars,  on  shares,  for  above 
two  years,  is  a  renting  and  paying  rent,  within 
the  meaning  of  the  act;  and  the  -party,  by 
such  renting,  gains  a  legal  settlement  in  the 
town.  Overseers  of  Fort  ,/Snn  v.  Overseers  of 
jftTi^jWy,  14J.  R.d65. 

24.  By  the  statute,  which  has  altered  the 
common  law,  a  haatard  child  is  to  be  deemed 
settled  in  the  city  or  town  of  the  last  legal  set- 
tlemetit  of  his  or  her  mother ;  (Act,  sees.  36.  c. 
78.  8.  3.)  The  place  of  the  legal  settlement  of 
a  legitimate  infant  child,  is  prima  facie  the 
place  of  its  UrfA,  until  the  settlement  by 
parentage  is  discovered.  DeUtvergne  v.  Abgcon, 
14  J.  R.  33a 

25.  It  makes  no  difference,  whether  the  set- 
tlement  of  the  mother  was  acquired  by  ftviA, 
from  her  fiither,  or  derived  to  her  through  him, 
by  his  acquiring  a  new  settlement ;  she  being, 
at  the  time  of  the  change  of  the  settlement  of 
her  father,  in  his  family, and  underage.  Orer^ 
seers  of  Canmoharie  v.' Overseers  ofJohnsiown, 
17  J.  R.  41. 

20.  If  the  justices,  and  the  overseers  of  the 
poor,  seize  the  property  of  a  -  pcnon,  under 
the  22d  section  of  the  act,  it  is  an  admission 
of  his  being  legally  settled  in  that  town,  and 
they  are  concluded  by  the  proceeding  from 
ordering  his  removal,  afterwards,  to  another 
town.    Jbid. 

27.  Where  the  overseers  of  the  poor  of  the 
town  of  O.  gave  a  certificate,  in  writing,  « that 
the  l)earer  Jl,  the  slave  of  H.,  was  under  the 
age  of  50  yeazs,  and  of  sufficient  ability  to  get 
his  living,"  at  the  bottom  of  which  certificate 
was  written,  ^*we  d6  hereby  manumit  the 
same,*'  and  the  whol#wa8  signed  by  the  over- 
seers, but  not  by  the  executors  of  H.,  to  whom 
the  slave  belonged ;  and  the  certificate  was 
recorded  in  the  office  of  the  clerk  of  the  town  *, 
heldj  that  this  certificate,  registered  at  the  re- 
quest of  H.,  was  coticlusive  evidence  to 
charge  the  town  with  the  Aiture  maintenance 
of  such  slave  as  a  pauper.     Hopkins  y.  FUei 

and  others^  Overseers  of  OysterbtM,  9  J.  R. 
225.  y  .  ^      -ar, 

28.  Wbere  the  wife  is  a  fhee  woman,  and 
the  husband  a  slave,  the  children  of  the  mar- 
riage, which  is  lawful,  (Act,  sess*  96.  c.  88.) 
follow  tlie  condition  of  the  mother,  as  to  their 

civil  right ;  and  the  custody  *and 
[*^1]    control  of  them   belong   to   the 
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mother ;  and  their  settlement,  therelbre,  is  in 
the  town  in  which  the*  mother  had  her  la^ 
legal  settlemeniy  without  rpgard  to  the  slave 
husband.  Overseers  of  MaMdowa  v.  Over- 
seers of  Kingston,  20  J.  R.  1. 

29.  A  father,  who  has  acquired  a  legal  settle- 
ment in  a  to>vn,  cannot  by  any  deed,  relca;^, 
or  act  of  cmancj))ation,  devest  bis  son,  who  has 
arrived  at  21  years  of  age,  nor  acquired  a  set- 
tlement for  himself,  of  his  right  of  settlement 
derived  Srom  his  father ;  though  the  son,  ^ince 
such  deed  of  emancipation,  had  not  reeided  in 
his  father's  family,  but  had  acted,  in  all  thingH, 
for  himself^  and  worked  en  tire!  v  for  his  owu 
benefit.    Adorns  v.  FosUr,  20  J.  R.  452. 

30.  Where  a  woman  has  a  husband  residing 
within  tlie  state,  and  able  to  maintain  her,  any 
settlement  which  she  may  have  bad  previous 
to  her  marriage,  is  suspended,  and  she  canni^ 
be  removed  to  the  place  of  her  former  f<^i lie- 
ment,  but  -only  to  the  place  of  her  hu«baiHi*s 
last  secUement  or  residence.  .  Overseers  of  Sker^ 
hums  V.  Overseers  of  ^orwicky  16  /.  It.  Ibti. 

31.  Whether,  in  case  of  the  husbandV  ina- 
bility to  maintain  his  wife,  she  can  be  removed 
to  her  former  place  of  settlement?  Qiuerr.  Ibid. 

32.  Where  a  person  is  elected  consfaUe  vi 
a  town,  and  enters  upon  the  duties  of  bis  office, 
but  before  the  expiration  of  the  year,  renioves 
from  the  town,  and  does  not  afterwards  act  as 
constable,  except  occasionally  coming  to  the 
town  to  collect  4iis  foes  and  settle  his  old  ac- 
counts, but  no  constable  is  appointrd  in  h\t 
place  for  the  remainder  of  the  year,  this  i«$  not 
such  an  executloii  of  o  pvUie  annual  tfficf,  dur- 
ing one  tDhQle  year,  as  to  gain  him  a  si-uicniont 
in  tlie  town  in  which. he  was  constable.  &  C. 
16  J.  R.  J8a 

33.  Where  a  town  is  divided,  by  an  act  of 
the  legislature,  into  two  towns,  and  the  pnor 
are  also  directed  to  be  divided  between  the  two, 
those  who  afterwards  l)ecome  iiaupers  an*  to 
be  considered  as  settled  within  the  towtiS  with- 
in which  they  were  resj^ectSvely  born,  and  not 
where  they  happened  to  reside  at  the  time  of 
the  division.  Ovierseers  q/*  Washington  v.  Over- 
seers of  Stanford,  3  /.  R.  19a 

(b)  Order  for  the  relief  i^ihe  poor. 

34.  A  previous  order  of  a  Jtistice  of  the 
peace  is  not  necessary,  where  security  is  given 
by  a  bond  for  the  maintenance  of  a  bavtard 
child  or  helpless  pauper ;  but  only  in  ^aFe  of 
the  voluntary  a|>plication  of  the  p&nper  him- 
self for  relief.  Overseers  ofj/ew  Windsor  r. 
Belknap,  1  J.  R.  486. 

35.  A  party  who  has  given  bond  for  indem- 
nifying the  town  against  the  maintenance  of  a 
bastard  child,  and  who  has  already  made  a  pay- 
ment in  -pursuance  of  such  bond,  is  concluded 
from  alleging  that  the  ehitd^  settlement  was 
elsewhere.    Ihid. 

36.  Under  the  16sb  section  of  xhe  act,  (I  N. 
R.  L.  284.)  by  which  the  feharges  of  a  pauper, 
unable  to  be  removed^  shall  oe  levied,  after 
notice  and  refusal,  on  the  goods  of  the  over- 
seer of  the  place  of  his  last  legal  settlement, 
bis  previous  legal  settlement  must  have  bef^n 
ascertained  according  to  the  proviMotis  of  the 
7th  Section,  by  an  order  of  two  justices,  after 
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an  examination  of  the  pauper  on 
[  ^fl4St  ]     oath,  before  the  ^overseei-s  can  be 

charged  with  payment  of  his  ex- 
penses.    Voorhis  V.  fVhipplt,  7  J.  R.  89. 

37.  A  subsequent  adjudication,  and  a  confir- 
mation on  appeal,  wiU  not  render  a  warrant  pre- 
viously issued  against  tlie  overseers  valid,  but 
it  will  be  quashed  on  a  return  to  a  certiorari. 
Ibid. 

38.  An  order  signed  by  two  jnsdces,  to  an 
overseer  of  the  poor,  to  provide  for  the  main- 
tenance of  a*paupery  unaer  the  1st  section  of 
the  act,  (Seas.  33.  c.  90.)  is  valid.  Adorns  v. 
Suparvisora  of  VolumbiOf  8  J.  R.  323. 

39.  And  though  such  order  does  not  recite 
that  the  justice  and  overseer  inquired  into  the 
state  and  circumstances  of  the  pauper,  before 
giving  the  order,  such  an  inquiry  will  be  in- 
tended to  have  been  made  and  implied  from  the 
order.    lirid, 

40.  The  justice  and  overseer  need  not  make 
the  inquiry  together,  for  the  order  is  not  to  be 
their  joint  act.     lind, 

41.  Matters  of  form  in  orders  for  the  relief 
of  paupers,  are  to  be  overlooked,  and  the  jus- 
tice has  a  reasonable  discretion,  as  to  the  nature 
and  extent  of  the  weekly  allowance ;  and  if 
the  pauper  be  sick  or  wounded,  medicines  and 
tlie  attendance  of  a  physician  are  a  reasonable 
charge ;  but  all  the  charges  of  maintaining  the 
pauper  most  be  adji»ted  and  paid,  in  the  first 
instance,  by  the  overseers  of  the  poor,  who  are 
responsible  to  the  persons  rendering  the  assist- 
ance.   Ibid. 

42.  A  mandamuB  will  not  lie  at  the  instance 
of  ihe  party,  to  compel  the  supervisors  of  the 
county  to  audit  and  pay  the  account  of  such 
charges :  the  supervisors  are  only  to  pay  such 
accounts  as  have  been  adjusted  and  paid  bv 
tiie  overseers,  in  pursuance  of  the  justice's 
order.     Ibiff. 

4^1.  The  declarations  of  a  person  who  had 
been  ovvner  of  a  slave  are  inadmissible  evi- 
dence to  charge  the  town  with  his  maintenance, 
whilst  the  person  himself  may  be  produced. 
Oversters  of  Germantown  v.  Overseers  of  Liv- 
ingston,  2  C.  R.  106. 

44.  Overseers  of  the  poor  who  have  expend- 
ed money,  under  an  order  of  two  justices,  for 
the  maintenance  of  a  pauper,  cannot  maintain 
an  action  on  the  case  against  a  person  who 
brought  the  pauper,  into  the  town,  having  no 
legal  settlement  In  the  state,  for  the  amount  so 
exiiended  ;  but  their  remedy  is  under  the  stat- 
ute, (Sess.  3a  c.  78.  s.  8.  1  N.  R.  L.  279.)  to 
recover  the  penalty  given  in  such  case.  Crouse 
y,  MahbeU^n  I.  R.  167. 

45.  A  physician  who  furnishes  medicine  to 
and  attends  on  a  pauper,  cannot  recover  for  his 
s«?rvices  from  the  overseers  of  the  poor,  unless 
it  were  done  at  their  request,  or  they  have  sub- 
s'*qYientlv  promised  to  pay.  Everts  v.  Adams^ 
12  J.  IL'352. 

4(x  It  seemSf  that  the  justice,  in  his  order  of 
reli*;f^  may  designate  the  physician  to  attend 
upoYi  the  pauper;  and  that  if  the  overseers 
employ  any  other,  and  pay  his  bill,  it  will  not 
lie  allowed  them,  in  the  settlement  of  their  ac- 
counts.    I  hid, 

47.  An  order  for  maintenance  legally  made, 
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cannot  afterwards  be  vacated  by  the  order  of 
two  justices.  CeCrperUerv,  Whitman^  15  J.  R.208. 

•(c)  Order  qf  removal.       [  •243  ] 

48.  An  order  of  removal  stated  to  have  lieea 
made  on  complaint  of  the  poor-masters,  is  good, 
although  there  are  no  such  ofiicers,  for  the 
justices  may  act  on  infbrmatien  obtained  from 
any  source,  or  on  their  own  suspicion.  Over^ 
seers  of  ShauHtngtrnk  v.  Oversters  tfMamakat- 
ing^  1  J.  R.  54. 

49.  If  the  order  state  that  the  justices  can- 
not find  that  the  pauper  had  any  legal  settle- 
ment, and  expressly  find  that  he  came  from  S., 
it  is  a  sufficient  adjudication  to  authorize  thetn 
to  order  his  removal  to  that  plaee.    IhvL 

50.  An  order  of  removal  must  contain  an 
adjudication,  that  the  pauper  had  a  legal  settle* 
ment  at,  or  came  last  from,  the  town  to  which 
he  is  ordered  to  be  removed.  Overseers  of^Yew- 
hurgh  V.  Overseers  of  PtaMtiU,  U.K.  330. 

51.  An  adjudication  in  an  order  of  removal, 
that  a  pauper's  leg(d  setdemeni  was  in  the  town 
to  which  he  was  removed,  is  sufficient,  with- 
out saying  his  last  legal  settlement  Overseers 
of  Vernon  v.  Overseers  of  SmithviiUf  17  J.  R, 
89.  And  see  Overseers  if  ScagkHeoke  v.  Ovet^ 
seers  of  Brunswick,  14  J.  R.  199. 

52.  Where  an  order  of  removal  has  been 
made,  and  the  pauper  acccmlingly  removed, 
and  maintained  by  another  town,  and  no  appeal 
from  the  order,  the  justices  hy  whom  it  wai 
granted  cannot  afterwards  supersede  It  Over* 
seers  of  South/idd  v.  Overseers  qf  Bhonringrovef 
2  J.  R.  105. 

53.  Where  paupers  are  to  be  sent  out  of  the 
state,  by  virtue  of  the  act,  (Sess.  94.  c.  164.  s. 
7.)  the  justices,  in  their  order  of  removal,  must 
designate  the  route  by  which  the  pauper  is  to 
be  transported.  Overseers  of  ^nsktnftma  v. 
Overseers  of  GuUderiand,  8  J.  R.  412. 

54.  So,  an  order,  directing  the  constable  to 
convey  and  transport  the  pauper  to  the  town 
of  fF,,  being  the  place  from  whence  he  last 
came,  and  there  deliver  him  to  a  constable  of 
fF.,  who  was  required  also  to  deliver  him  to 
the  next  constable,  and  so,  from  constable  to 
constable,  until  the  pauper  should  be  transport- 
ed to  the  place  of  his  last  legal  settlement,  if 
any  he  had  in  the  state,  has  no  force  beyond 
the  town  of  fV. ;  and  as  to  every  other  place 
or  purpose,  is  void,  for  uncertainty.    Und. 

55.  And  if  the  constable  of  W'.,  on  the  pau- 
per's lieing  delivered  to  him,  transport  and  de- 
liver liiin  to  a  constable  of  -V.,  and  the  over- 
seers of  A",  recpive  the  paujwr,  thoy  have  no 
right  of  ap|>eal  to  the  Sessions ;  for,  not  being 
bound  to  receive  him,  they  acted  in  their  own 
wrong.     Ibid, 

56.  A.,  the  owner  of  an  infirm  slave,  execut- 
ed a  bill  of  sale  of  her  to  B.,  who  was  unable 
to  maintain  her,  at  the  same  time  paying  B.  . 
forty  dollars  to  take  the  slave  off  his  hands. 
B.  thrn  sold  the  slave,  and  after  several  sales, 
she  finnlly  came  into  the  hands  of  C,  living 
out  of  the  state.  The  rsIps  were  fair  and  bona 
fide,  A.  resided  in  ClavtrarJt^  and  aftrr  the 
sale  to  C.  the  slave  was  left  in  Claverack,  and 
wandered  thence  Into  the  city  of  Iluison^ 
whence  she  was  removed  by  an  onler  of  two 
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jiMticea  to  CUneradt ;  heU  that  the 
[  *iM4  ]    sale  from  A.  *to  B.  mi|^bt  be  deemed 

ooHusive  and  void,  -within  the  14th 
section  of  the  ad  coneeming  slaves,  (2  N.  R. 
L.  206.)  at  the  electioo  of  the  justices,  who 
might  either  consider  A.  as  the  master  of  the 
slave,  or  C^  althoocfa  he  lived  out  of  the  state, 
there  being  no  eviaeaoe  that  he  had  exported 
or  attempted  to  export  the  slave ;  and  therf^fbre 
the  order  of  removal  was  proper  on  both 
grounds ;  on  the  first,  because  Claverack  was 
Sie  place  of  A.'s  sealeniei&t ;  and  on  the* other, 
because  if  C.  was  the  masteiv  as  he  had  no 
settlement  in  the  stale,  and  the  slave  had  wan- 
dered from  town  to  town,  the  justices  were 
authorized,  under  the  33d  section  of  the  act 
relative  to  the  poar»  to  remove  the  slave  to  the 
place  from  wlkence  she  last  came.  Overseers 
qfClaoeraek  v.  Cherssers  of  Hudson,  15  J.  R.  28a 

57.  When  the  order  for  the  removal  of  a 
pauper  (Vom  one  town  to  another,  is  reversed 
or  quaabed  on  appeal,  the  justices  of  the  peace 
of  the  town  lo  which  the  pauper  was  so  improp- 
erly removed,  may  make  an  order  for  his  re- 
moval hack  to  the  town  whence  he  was  remov- 
ed;  or,  if  it  appears  that  the  pauper  has  no 
settlement  in  that  town,  they  may  make  a  new 
order  for  his  removal  to  the  place  of  his  last 
legal  aettlemeot.  Overseers  of  Pittstoum  v. 
Overseers  <(f  PlaUOmrgh,  18  J.  R.  407. 

58.  But  the  overseers  of  the  town  to  which 
such  pauper  is  so  improperly  removed,  cannot, 
after  the  order  of  removal  is  quasbed,  maintain 
ap  action  on  the  ease  against  the  overseers  of 
the  town  from  which  he  was  removed,  to  recov- 
er the  expenses  of  his  maintenance,  he  having 
fallen  sick  after  hia  removal ;  the  presumption 
being,  that  (lie  order  was  obtained  hona  fide ; 
and  the  statute  does  not  make  it  the  duty  of 
the  overseen  who  have  caused  the  pauper  to 
be  removed  to  another  town,  to  take  him  back 
at  their  own  charge ;  it  is  a  casus  omissus  in 
the  act  relative  to  the  poor.  Jfnd,  Contra,  S, 
C  15  J.  R,  436.  which  was  on  a  demurrer  to  a 
special  plea.  Whether,  if  the  paUper  so  im- 
poperly  removed  has  not  any  legal  settlement 
m  the  state,  such  an  action  could  l)e  maintain- 
ed ?  Qutfre.  rin  the  case,  15  J.  R.  436.  it  was 
admitted  that  the  pauper  hod  no  legal  settle- 
ment in  the  state,  but  it  was  proved  ajflerwards 
that  the  pauper  was  a  bastard,  bom  in  Piitstoton, 
and  her  fiitber  lived  in  Hoosick.] 

59.  Where  a  pauper  has  actually  become 
chargeable  to  the  town,  it  is  not  necessary  to 
order  him  to  remove  to  the  place  of  his  last 
legal  settlement,  ])revious  to  issuing  a  warrant 
of  removal.  Overseers  of  Vernon  v.  Overseers 
^SmithviUe,}7J.K.89. 

60.  Where  an  order  is  made  for  the  removal 
of  a  pauper  from  .4.  to  B,,  from  which  order 
the  overseers  of  B.  appeal,  but  the  overseers  of 
•4.  take  back  the  pauper,  and  the  appeal,  con- 
sequently, is  never  prosecuted,  the  order,  though 
imrevereed,  is  not  evidence  of  the  pauper's  set- 
tlement in  B»    Ibid. 

(d)  Appeals. 

61.  On  an  appeal  from  an  order  of  removal, 
the  Court  of  Sessions  ought  not  to  compel  one 
of  the  oveneers,  who  is  a  party  to  the  appeal, 
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to  testify ;  but  this  is,  notwithstending,  not  a 

ground  ror  reversing  their  order,  as  2ie  |iro- 

ceedings  were  not  oefore  a  jury, 

and  the  Supreme  *Court  will  reject     [  *5M5  ] 

tlie    evidence    improperly    given. 

Overseers  of  PlaUekiU  v.   Overseers  of  Acv 

PaUz,  15  J.  R.  305. 

62.  Where  an  overseer  of  the  poor,  who  had 
been  summoned  by  two  justices,  to  appc»r  and 
answer  to  a  complaint  asainst  htm,  for  doc 
taking  care  of  a  sick  and  lame  pauper,  iipon 
request  and  notice,  A&c,  according  to  the  i6th 
section  of  the  act  relative  to  the  poor,  neglected 
to  appear  or  show  cause,  &c. ;  and  the  justices, 
thei^upon,  issued  a  distress  warrant,  to  levy 
the  amount  of  the  expense  of  relieving  and 
supporting  the  pauper  on  the  goods  and  chat- 
tels of  the  overseer,  which  was  aecordingly 
executed ;  held,  that  the  overseer  haa  no  right 
of  appeal  to  the  General  Sessions  of  the  Peace, 
such  a  iudgment  by  default  being  equivalent 
to  a  judgment  by  confession.'  Orcrseert  ef 
Bdwor  V.  Oaks,  20  J.  R.  283. 

63.  After  an  order  for  the  removal  of  a 
pauper  from  the  town  of  iS.  to  the  town  of  D., 
it  was  found,  that  he  was  too  sick  to  be  re- 
moved, and  he  afterwards  died  in  B.,  so  that 
the  order  was  never  executed  ;  and  the  town 
of  B.  had  taken  no  measures,  under  the  IGth 
section  of  the  act,  against  the  town  of  D^  to 
enforce  by  i^arrant  the  pay  mem  of  the  expense 
of  maintaining  the  pauper  in  liis  sickneSB,  and 
of  his  burial,  though  a  notice  had  been  sent  by 
the  overseers  or  A  to  the  overseers  of  D.  ft* 
that  purpose ;  held,  that  the  overseers  of  D^  not 
being  aggrieved  hs  the  order  and  notice,  ^th- 
in the  meaning  of'^the  act,  no  appeal  would  lie 
by  them  to  the  Sessions.  Adams  v.  fMcr,  90 
J.  R.452. 

64.  On  appeals,  the  Sesaona  cannot  award 
costs,  except  where  authorized  ^y  stamte. 
Washburn  v.  Overseers  of  Hebron,  9  J.  R.  lift. 

65.  Tlie  Sessions,  on  quashing  an  order  of 
removal,  may  allow  costs.  Overseers  ofMw^ 
burgh  V.  Overseers  of  PlaUekOl,  1  J.  R.  39a 

(e)  Actions  by  and  against  overseers  of  the  poor. 

66.  An  order  of  removal  of  a  pauper  from 
the  town  of  T.  to  the  town  of  &  was  quashecl, 
on  appeal,  and  the  overseers  of  T.  directed  to 
pay  a  sum  of  money  to  the  oveneers  of  &,  oa 
account  of  the  expenses  of  the  pauper  between 
the  time  of  the  removal  and  tne  quashmr  of 
the  order.  At  the  time  the  order  was  quashed, 
the  iiauper  was  too  sick  to  be  conveyed  Imck 
to  T.,  but  was  supported  for  some  tiriie  tliere- 
after  by  the  overseers  of  5. ;  held,  that  the  over- 
seers of  &  could  not  maintain  an  action  of 
assumpsit  against  the  overseers  of  71,  to  recover 
the  amount  of  those  subeequent  expenses,  there 
behig  no  previous  request,  nor  express  promise 
to  pay  theni ;  and  admitting  that  a  moral  oltli- 
gotion  would  support  an  implied  promise,  yrt 
diere  was  no  such  obligation  on  the  part  of  the 
overseers  of  T.  to  pay,  as  it  did  not  appear  that 
the  pauper  was  legally  settled  in  71,  for  the 
order  or  Sessions  quashing  the  original  order 
of  removal  did  not  show  Oiat  the  jiauper  was 
settled  in  J*.,  but  merelyy  that  he  was  not 
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settled  in  5.     Overseen  of  Tioga  ▼.  Overseen 
o/Seneca,13J.R.d80. 

67.  Whether  the  provision  of  the  act  {Seaa. 
36.  c.  78.  s.  15.)  giving  a  summary  remedy  to 

the  overseers  of  the  poor  of  one 
[  *^246  }    town,  against  *the    overseers  of 

another  town,  who  have  supported 
a  pauper  of  another  town,  who,  by  reason  of 
sickness,  could  not  be  renK>ved  to  that  town,  is 
cumulative,  or  takes  away  the  common  law 
remedy  ?    IbitL 

68.  Whether,  if  the  pauper  had  no  legal 
settlement  in  the  state,  the  overseers  of  & 
could  have  maintained  an  action  against  the 
overseers  of  T.  for  the  expense  incurred  sub- 
sequent to  the  order  of  removal  ?  Ibid*  But 
see  Overseers  ofPiUsiown  v.  Overseen  o/PlaUs- 
bw^k,  18  5.  IL  407. 

&),  Where  a  person  has,  at  the  request  of 
an  overseer  of  the  poor,  and  on  his  proiuise  that 
he  would  see  him  paid,  boarded  a  pauper  and 
furnished  him  with  necessaries,  he  may  main- 
tain assumpsit  against  the  overseer,  although 
no  order  for  the  relief  of  the  pauper  liad  evdr 
been  madew    King  v.  BuUer,  15  J.  R.  281. 

70.  An  overseer  of  the  poor  contracted  widi 
the  plaintiff  for  the  support  of  a  pauper,  for 
which  he  agreed  to  pay  a  certain  sum  per 
week ;  field,  that  he  was  not  personally  respon- 
sible on  the  contract,  as,  from  the  facts  and 
circumstances  of  the  case,  it  did  not  appear 
that  he  intended  to  bind  himself  personally. 
Ohiey  V.  IFicitf*,  18  J.  R.  122. 

71.  An  act  fpr  the  division  of  a  town  directed 
the  supervisors  and  overseers  of  the  two  towns 
to  meet  and  divide  the  money  and  the  poor 
belonging  to  the  town  so  divided,  aecordine  to 
the  tax  list,  and  that  each  town  tbereimer 
should  respectively  maintain  its  own  poor ; 
and  tbe  supervisors  and  overseers  accordingly 
divided  the  money  between  the  two  towns,  and 
fiiMling  six  paupers'  iji  the  old  town,  they 
agreed  that  these  paupers  should  be  maintained 
by  both  towns  ii^  equal  proportioDi  according 
to  the  divbion  of  tlie  money ;  and  then  tbe 
paupere  were  to  be  disposed  of  by  the  overseers 
of  both,  or  either  of  the  towns,  to  the  bort 
advantage  4  in  vn  nciSon  oV  assumpsit  hrou^t 
by  tJie  overseers  of  one  of  the  towns,  against 
the  overseers  of  the  other  town,  upon  this 
agreement,  for  its  proportion  of  tJie  expense 
or  supporting  one  of  the  pau|iers,  afler  tbe 
money  so  divided  had  been  spent ;  hM,  that 
tbe  overseers  and  supervisors,  in  nrmking  this 
agreement,  transcended  the  powers  given  to 
them  by  the  act  dividing  tlie  town,  and  there- 
fore, no  action  could  fa«  maintained  upon  it, 
admitting  even  that  the  overseers  of  the  poor 
may,  as  such,  contract  fbr  the  maintenance  of 
the  poor,  so  aa  to  bind  their  successors  in 
office.  Overseen  of  Nh/rundt  v.  Overseers  of 
JVew  Berlin,  18  J.  R.  382.  See^  18  J.  R.4^. 
Post,  72. 

72.  The  Overseers  of  the  poor  are  the  pubtle 
agents  and  trustees  of  the  towas,  ni  respect  to 
t£e  poor,  and  must  neoeasarily,  and  withom 
any  express  aathorlty  from  the  legislature^ 
poflseas  a  capacity  to  sue»  commensurate  with 
their  public  trust  aad  dfuties ;  and  they,  like 


the  supervison  of  couBtiea,  (8  J.  R.  424.)  poe- 
sess  a  corporate  capacity,  pro  tanto.  Overseers 
ofPiUstown  V.  Overseers  of  Plattslntrghf  18  J. 
R.  407.  Contra,  Shear  v.  Overseen  of  HOIS' 
dale,  13  J.  R.  496.  And  see  15  J.  R.  426. 
where  the  question  as  to  the  capacity  of  over- 
seers of  the  poor  to  aue^  er  their  liability  in 
their  private  capacity  lor  the  official  acts,  or 
the  acts  of  their  predecessors  in  office,  was 
reserved.  And  see  18  i.  R.122.383L  Ante, 
68.  70,  71. 

Settlement  of  a  baMard  ehihl.    See  Bastard. 
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1.  Po  wen  are  to  be  cenatified  equitably  in  a 
Ckmrt-of  kiw,  as  well  aa  in  a  Court  of  equity. 
Jaekson,  ex  dett*  Hamaumd,  v.  Veeder,  1 1  J.  R. 
169. 

2.  And  tbe  general  intemion  muat  be  carried 
into  eflfect,  tbcHigti  it  may  defeat  a  particular 
intent.    iWd 

3.  Powers  in  wills  are  to  be  construed  so  aa 
le  eflectuate  the  intent  of  the  teatator.  Jatkaon^ 
ex  dem.  JSUswofik,  v.  JeHmn,  6  i.  R.  73. 

4.  The  testator  entfK)wers  hia  ezecutora  to 
aell  and  dis|]ose  of  bis  real  estate,  and  directs 
thefti,  after  they  have  disposed  of  bis  estate, 
and  converted  the  seme  into  tnoney,  to  place 
tbe  same  at  interest  en  good  securky,  and  to 
pay  the  interest  annually  to  his  wife ;  and  at 
and  afler  his  wile'rdeeeaae,  he  gives  and  be- 
quea^is  'to  his  son,  a»  only  child,  all  the  princi- 
pal suroa  of  money  and  aecurities,  in  the  handa 
of  his  executors,  and  appoints  his  wife,  and 
two  others,  executors,  one  of  whom  renounces, 
and,  after  the  death  of  the  widow,  the  aui-viving 
executor  fiHIs  tbe  real  estate  ;  hdd,  that  the 
ohiect  of  the  testator  in  creating  the  power, 
lieing  to  make  a  provision  for  his  wile,  it  ceased 
at  her  death,  and  the  lands  descended  to  the 
beh'nt  law.  .  Rid, 

5.  And  whether  the  power  was  a  naked 
|K>wer,  ami  eonsequentlyi  could  not  go  to  the 
surviving  executor  ?     QuH^.    Rid. 

6.  Where  a  testator  devises  hia  reel  and 
f  ^rrnnal  estate  to  several  peieons,  as  tenants  in 
coiiimon,some  of  %vl)om  he  of>points  his  execu- 
tors, and  empowers  them,  or  tbe  major  part  of 
fhem,  to  seH  his  real  property,' this  is  a  power 
coupled  with  an  interest,  that  is,  the  intereat 
which  the  executors  have  as  devisees ;  and  the 
power  mar  be  executed  by  the  sutoioon,  or 
the  major*  part  of  th«n.  Jatkson,  ex  dem. 
King,  V.  Bvrtis,  14  J.  R.  391.  S.  P.  Fmnklin 
V.  Osgood,  14  J.  R.  527. 

8.  A.  sell»  land  to  B.,  with  a  covenant  of 
seisin,  and  B.  sells  the  same  land  to  C,  and  it 
is  aflerwards  disoeveicd  that  A.  waa  not  aeised 
at  tbe  time  of  hisconveyanee  ;  B.,toaecureO., 
agrees  that  he  shoukl  have  the  benefit  of  the 
covenant  of  A.,  and  executes  and  deltvers  to 
htm  a  letter  of  attt>ruey  to  sue  A.  in  his  name : 
this  is  a  power  coupled  with  an  toterest,  atid  is 
irrevocable.    Rownond  v.  iSbtitre,  11  J.  R.47. 

9.  A.,  being  seised  of  laoda,  by  indenture, 
oouveyed  tbe  tame  to  biA  daughter  H^,  and  &, 
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ber  hinbaml,  to  tha  uae  of  H.  for  life,  with 
power  to  her  to  aeU  the  nrne  in  fee,  at  ony 
time,  if  she  chose,  to  finy  person,  by  deed  or 
will,  and  the  money  wising  fi-om  such  sale  to 
keep  for  ber  own  use  oud  maintenance  ;  and 
io  case  the  said  H.  should  not  sell  the  premises, 
then,  after  ber  deattv  ho,  the  said  A^  conveyed 
the  same  to  B^  the  son-in^hiW,  and  oiler  his 
death,  to  the  hofanti  of  the  hodv  of  H^  ^c.  B. 
Aod  H.  look  possession,  and,oAerwards,  for  the 
consideration  of  iivo  shiUings,  by  .tease  and 
celeaaeL  ooBvieyod  tho  prmiiirr  to  C-fio-fe^  io 
trust,  tfiat  he  HioukI  reconvey  the  same  prem- 
ises to  Bw,  in  fee ;  and  C^  being  so  seised,  by 
virtue  of  such  lease  aad  release,  on  the  next 
day,  fer  the  considpm^oii  of  ten  shillings,  re- 
conveyed  the  premises  to  B. ;  heldj  that  the 

powov  WIS  woU  oiMcuied,  and  that 
[  *248  ]    the  «Mist«  vested  in  C^  a|Ml  those 

dainiiig  under  kim^  Btrani  v.  GM^ 
«/ofi,  3  J.  C.  384. 

10.  v.,  bgr  Ins  iMt  wUl,  devised  his  real 
estate  to  £»,  his  wife,  during  her  life  or  widow- 
hood, with  tiie  remainder  to  his  six  sotis,  by 
iMime,  as  tenants  in  oonxnon  in  fee  ^  and  by  a 
codicil  to  his  wall^  devised  a  certain  ferm,  in 
fee  ;  "  to  such  of  hiosoul  sons  as  shall  agree, 
mill  live  best  with  their  «MHher,  which,  was  to 
lie  signified  io  writing,  under  hand  and  ssaj, 
signed  in  the  presence  ol'  two  cradible  wit- 
nesses," with  this  ptoviso,  that  "  the  same 
ctfaodld  servo  as  part  of  tho  portion  of  such  son 
as  his  wife  should  allot  the  same  to»  and  that 
his  other  sons  siiould  rseeivo  so  much  kuad  in 
lieu  thereof;''  E.,  by  an  instrument,  porportiog 
to  be  her  kist  will,  uader  .her  hand  and  seali 
executed  in  the  presence'  of  Jthreio  credible 
witnesses,  bv  virtue  of  the  codicil  to  the  will  of 
her  husband,  devised  ^  the  farn,  &c.  to  V.,  S^ 
and  A.,  three  of  tho  sons  of  V«,  their  heii%  &«., 
and  in  case  ekher  of  them  should  die  wttiiout 
kwful  issue,  theti  to  ^  sifrvivora  or  survivor 
of  them,  binding  them,  in  eveiy  other  respect, 
as  they  were  bound  by  the  last  will  of  theur 
father.^  This  was  held  a  good  executk>ii  of 
tlio  power.  Jackmrn^  ex  cwuk  HammQudf  v. 
Feei/er,  11  J.  R.  16% 

1 1 .  The  execution  of  powor  must  be  aocoid- 
ing  to  the  substantial  intention  of  the  party 
creatioff  the  power.    ML 

12.  A  testator  direotod,  that  in  case  of  a  de- 
ficiency of  his  penonal  estate,  some  of.  his 
real  estate  should  be  sold  for  the  payment  of 
his  debts;  he  then  devised  hiv  real  and  per- 
sonal estate  to  his  wife  fer  Kfe,  tfid  appoimed 
her  and  another  iierson  hia  eiEecutor&  Tho 
widow  alone  undertook  tho  execution  of  tbo 
will,  and  the  testator  faavioy  disposed  of  oil 
his  personal  property  in  his  hfecime  and -dy nig 
indebted,  the  executrix  sold  and  conveyed  the 
real  estate ;  ktH  that  the  power  waa  w^n  ex- 
ecuted by  tho  executrix  alone.  Jaekaon,  ox 
dem.  Hwni,  v.  jFkrrts,  15  J.  R.  346. 

in.  R.,  a  aoklier,  entitled  to  military  bounty 
lands,  by  a  deed,  dated  denMOnf  i%  1788, 
granted,  faorgained«  and  sokl,  for  a  valuable 
consideration  to  £k,  all  the  bounty  lands  to 
which  he  waa  entitled  $  and  in  the  samodeed, 
empowered  A.  aa  his  attomeji  for  him  and  in 
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bis  name,  to  grant,  bargain  and  convey  the 
same  land  to  B.,  his  heirs  and  assigns,  in  case 
the  same  should  be  necessary  upon  the  grants 
having  passed  the  grand  seal  of  tlie  state  for 
those  laud&  .Afterwards,  on  the  .5th  July^ 
17dO,  a  patent  in  the  usual  form  was  issued  to 
K.  the  soldier,  who,  on  the  25th  of  February^ 
1799,  for  a  valuable  consideration,  granted, 
bargained  and  conveyed  the  same  Umds  to  C, 
his  heirs  and  assigns^  forever.  On  the  Shih  of 
fV6ruary,  1802,  H.,  as  the  attorney  of  K.,  in 
his  name,  executed  a  release  tnyee  of  the  lend 
to  B.,  in  pursuance  of  tlie  power  contained  in 
the  first  deed  ft-om  K.  to  B.;  hdd,  that  the 
fintt  deed  from  K.,  for  want  of  words  of  in- 
heritance, conveyed  only  a  Ufe  eaiaU  to  B., 
and  K^  having,  before  the  executian  of  the 
power,  which  was  a  naked  power,  conveyed 
the  reversion  in  fee  -to  C,  a  bonafiiU  purchas- 
er for  a  valuable  consideration,  without  notice 
of  the  prior  deed,  C.  was  seised  of  the  legal 
estate  or  reversion  on  the  death  of  B.  Jack- 
son,  ex  dem.  Henderson^  v.  Daoenport,  IS  J. 
fi.  295.    S.  a  in  error,  20  J.  R.  537. 

14.  The  doctrine,  that  a  deed  executing  a 
power,  generally  speaking,  ^relates 

hock  to  the  i^^trument  creating  [*i249] 
the  power,  so  as  to  take  effect  from 
the  original  deed,  is  a  fiction  of  law  for  the 
advancement  of  right ;  and  is  not  to  be  ap- 
plied lo  the  injury  of  a  stranger,  by  defeating 
his  lawful  intervening  right&.  &  C  20  J.  R. 
537. 

15.  A  will  contained  the  following  clause : 
<'I  will  and  positively  order  my  executors 
hereafter  named,  or  any  two  of  them,  to  oell 
bH  my  estate,  1x>th  real  and  personal,  whatso- 
ever and  wheresoever.**  The  testator  then  di- 
rects the  prooeeds  to  be  equally  divided  among 
his  children,  and  appointed  his  wife,  two  of 
his  sonsv  and  his  son-in-hiw,  executors:  the 
two  sons  having  an  interost  in  their  own  rii^t, 
and  the  soiirH)-law,vin  right  of  hia  wife,  as  leg- 
atees, in  equal  proportions,  in  the  proceeds  of 
such  sale.  After  the  death  of  the  executrix 
and'twoof  the  executors,  the  other  and  sole 
survivim^  executor  sold  and  conveyed  the  real 
estate  of  the  testator;  hM^  that  the  power  was 
well  executed,  even,  as  U  seemSy  at  commoa 
law ;  it  being  the  express  intention  of  the  tes- 
tator, that  tlie  land  should  be  sold  at  all  events; 
and  the  executor  taking  under  the  will  a  part 
of  the  proceeds,  the  power  was  coupled  with 
an  interest,  and  aurvived.  Jaekson^  ex  dem. 
CoofMT,  V.  Given,  16  J.  R.  167^ 

la  But  the.|x>wer,  in  this  case,  was  clearly 
well  executed  under  the  s^itute,  (Sees.  %.  ch. 
2a  Su  Slat.  21  Hen.  VIII.  c.  4.)  which  con- 
tfoh  the  restriction  or  limitatioo  in  the  power 
that  it  shaii  be  executed  by  two,  at  least,  of  tlie 
execiitoie ;  the  oliyect  of  the  statute  being  to 
give  efiTeat  to  powers,  where  the  testator  luia 
used,  words  of^  restriction  which  would  other- 
wiae  defeat,  the  intent,  and  to  prevent  the  fail- 
ure of  a  trust,  for  warn  of  a  trustee,  and  tho 
neeeanty  of  resortiog  to  a  Court  of  Chanrery 
for  the  appointment  of  a  tmstee.    ML 
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Original  writ;  process  and  otd- 
Idwry. 

appearance  ;  (a)  Endorsing  ap- 
pearance; fb)  Appearing  by  at- 
tomejfj  and  notice  of  retainer; 
(c)  jiotice  to  appoint  a  new  at- 
torney, 

Entitling  and  signing  papers. 

Notices. 

Service  of  papers, 

AJidavUs, 

Common  rules. 

Agreements  and  stipulations  be- 
tween the  parties  or  their  attor- 
neys. 

Removal  of  Causes  hy  habeas  cor- 
pus or  certjornri. 

Declaration ;  (n)  Filing  and  serv- 
ing declaration  and  oyer;  (b) 
Rule  to  plead,  and  nues  to  an- 
swer. 

Bill  against  an  attx)mey. 

Judgment  of  non  pros,  for  not 
declaring.   ^ 

Imparlance  ;  time  for  plea  ling,  and 
yUing,  and  delivering  plea, 

jfhen  a  cause  is  at  issue,  and  ike 
effect  of  it. 

Judgment  by  confession,  and  on 
warrant  oj  attorney. 

Judgment  by  default;  (a)  When, 
and  how  a  default  may  be  en- 
tered ;  (b)  Interlocutory  judg- 
ment and  assessment  ofdcunages 
generally,  and  also,  under  the 
7th  section  of  the  statute  ;  (c) 
SeUing  aside  default;  (d)  Set- 
ting aside  proceedings  suosequent 
to  default. 

Striking  out  counts^  Sfc. 

FHvolous  demurrer. 

Particulars  of  demand  and  set-off. 

When  the  venue  uriU  be  changed. 

Consolidating  actions. 

Bringing  money  into  Court* 

Examining  tvitnesses  do  bene  esse. 

Commission  to  examine  tvitnesses ; 
(a)  When  a  commission  will  be 
granted,  and  how  it  is  to  be  ob- 
tained and  executed;  (b)  Effect 
of  a  commission  as  a  stay  of 
proceedings. 

Discontinuance  and noWc  prosequi. 

Judgment  as  in  case  of  nonsuit ; 
(lu  When  a  judgment  as  in  case 
of  nonsuit  wHIoe  granted;  {b) 
Stipulation  to  go  to  trial;  (c) 
Consequence  of  not  going  to  hi- 
al  according  to  stipulation,  and 
what  will  be  an  excuse. 

Trial;  (a)  Proceeding  to  trial  or 
inquest ;  (b)  Putting  off  (he  tried  ; 
(c)  Preventing  and  setting  aside 
an  inquest. 

MmsuU. 

Demurrer  to  evidence, 

R^erence  ;  (a)  When  a  cause  may 
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•XXXIII. 

XXXIV. 

XXXV. 


XXXVI. 

XXXVII. 

XXXVIII. 


XXXIX. 


he  referred;  (b)  Proceedings  on 

a  re/erence,  and  for  what  a  report 

wUt  set, aside. 
Notices  of  motion. 
Judge^s  order  to  stay  proceedings, 

and  certificate  of  probable  cause. 
JS/on  enumerated  motions. 
Cases  for  argument.         [  •5151  ] 
Enumerated    motions ; 

noticing  for   argument,^ points 

and  argument. 
Special  rules  and  orders, 
leigned  issue. 
When  taking  a  subsequent  step  in  a 

cause  cures  a  previous  irregular^ 

ity  of  the  opposite  party. 
Rutefor  judgment,  and  entering, 
*  fling,  and  docketing  judgment. 


I.  Original  writ ;  process  and  outlaivry. 

1.  Original  writs  issuing  out  of  the  Supreme 
Court,  pursuant  to  the  statute  of  the  17th  Feb- 
ruary, 1815,  (Sess.  3d.  c.  ^^.)  must  be  tested 
like  all  process  issuing  out  of  that  Court,  that 
is,  on  some  day  in  term.  Lynch  v.  Mechanics^ 
Bank,  13  J.  R.  127. 

2.  And  it  seems  that  they  may  be  tested  be- 
fore the  cause  of  action  accrued,  if  issued  af- 
ter.   Ibid. 

3.  The  original  writ  in  assumpsit,  against  a 
corporation,  must  be  in  the  nature  of  a  sum- 
mons, and  not  by  pone  or  attachment.     Ibid. 

4.  And  where  the  origiual  is  by  pone  or  at- 
tachment, it  cannot  be  amended,  being  con- 
formable to  the  precipe^  but  may  be  quashed  on 
motion.    Und, 

5.  The  original  writ  against  a  private  person, 
for  a  certain  demand,  is  a  precipe  on  which  the 
process  is  bv  summons.     Ibid. 

6.  But  where  the  demand  is  uncertain,  it  is 
a  n  te  fecerit  securum,  and  the  process  is  by 
pone  or  attachment.    Ibid. 

7.  Proceedings  in  outlawry,  in  a  bailable  ac- 
tion, will  not  be  reversed  on  motion  and  affida^ 
vit,  because  the  defendant  was  not  a  citizen  of 
this  state,  but  resided  in  another  state  or  a  for- 
eign country  ;  unless  the  defendant  puts  in 
special  bail,  on  a  writ  issued  by  the  pluintiflf  in 
a  new  action,  but  the  defendant  will  be  lefl  to 
his  writ  of  error.  Roosevelt  v.  Crommelin,  18 
J.  R.253. 

8.  Where  the  process  is  not  bailable,  or 
there  is  no  <k  etiam  in  the  writ,  the  plaintiff 
may  join  any  number  of  defendants  in  the 
writ,  and  declare  against  them  severally. 
Montgomery  v.  Hasbrouck,  3  J.  R.  538. 

9.  If  an^  one  of  the  defendants  be  not  de- 
clared agauist,  and  he  wishes  to  get  rid  of  the 
action,  he  must  proceed  hy  obtaining  a  rtile 
against  the  plaintiff  to  declare  against  him,  or 
be  nonsuited.    Ibid. 

10.  In  bailable  process  the  plaintiff  cannot 
join  several  defendants  in  one  writ,  and  de- 
clare against  one  defendant  only.  Roosevelt 
V.  Soulden,  16  J.  R.  44. 

11.  Process  issued  in  term,  must  be  tested  in 
term ;  and  if  tested  of  the  preceding  term,  it 
may  he  set  aside  for  irregularity.  Gordon  v. 
VaUntine,  16  J.  R.  145. 
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12.  But  the  plaintifT  may  amend  the  writ 
OD  payment  of  costs.     Ibid, 

13.  The  attorney  mav  alter  the  test  and  re- 
turn (Jay  of  a  capias  ad  reap,  before  it  id  serv- 
ed.    SuUivan  v.  Alexander,  18  J.  R.  3. 

14.  And    vvJiero  the  sheriff  is  authorized 
and  instructed  by  the  attorney  to  alter  the  re- 
turn day,  ih  case  the  writ  cannot 

[  ^flBft  ]     be  served  in  *due  season,  he  may 
make  the  alteration  before  bail  is 
taken  or  an  appearance  endorsed  on  the  writ. 
Sloan  V.  ifdif/M,  13  J.  R.  158. 

15.  So,  if  the  agent  of  the  attorney  is  au- 
thorized by  him  to  alter  the  test  and  return 
day  of  a  writ,  if  a  debtor  within  the  liberties 
should  be  seen  beyond  them,  and  such  altera- 
tion be  necessary.  SuUivan  v.  Altxandtr^  18 
J.  R.  3. 

16.  When  the  office  of  chief  justice  is  va- 
cant, writs  may  be  tested  in  the  name  of  the 
«mor  judge  of  the  Court.     Anon.     Iti  J.  R.  1. 

17.  It  is  the  duty  of  the  sheriff  to  return  a 
writ,  wjiliout  a  rule  of  Court  for  that  pur- 
pose ;  and  he  cannot  avail  himself  of  his  neg- 
lect of  diity  to  def(>ht  an  action  against  him 
fi\r  an  escape.     Hinman  v.  Brees,  13  J.  R.  529. 

18.  The  latest  period  allowed  for  the  ser- 
vice of  a  writ,  is  the  day  on  which  it  is  made 
returnable.     Slin^erlank  v.  Sioartj  13  J.  R.  255. 

19.  If  the  sheriff,  after  an  arrest  on  mesne 
process,  has  the  body  of  the  defendant  at  the 
return  of  the  writ,  it  is  sufficient.  Stone  v. 
ff'oorfir,  5  J.  R.  182. 

20.  Process  cannot  be  issued  or  executed  on  a 
Sunday,    Van  Vechien  v.  Paddock,  12  J.  R.  178. 

21.  A  seal  of  the  Court  that  has  been  once 
used  by  being  affixed  to  blank  process  which 
has  been  filled  up,  though  not  issued  or  deliv- 
ered to  the  sheriff,  cannot  be  again  used,  by 
being  detached,  and  affixed  to  another  writ, 
and  if  so  used,  the  writ  will  be  set  aside. 
rUkins  V.  Brockway,  19  J.  R.  170. 

And  set  Amendment,  II. 

II.  Appearance  ;  (a)  Endorsing  appearance ; 
(b|  Appearing  fry  attorney,  and  notice  of  re- 
tainer ;  (c)  Mdtce  to  appoint  a  new  attorney. 

(a)  Endorsing  appearance, 

22.  In  all  cases  where  special  bail  is  not  ne- 
qiiired,  an  api)earance  must  be  entered,  or 
common  bail  nled :  a  mere  notice  of  retainer, 
by  an  attorney,  is  not  a  sufficient  appearance 
on  which  to  enter  a  default  for  want  of  a  plea. 
De  Wandelaer  v.  Coomer,  6  J.  R.  328. 

23.  On  a  defendant's  endorsing  his  appear- 
ance on  the  writ,  it  is  the  duty  of  the  clerk, 
and  not*  of  the  partv,  to  enter  it  of  record. 
Boss  v.  Hubble,  1  C.  R.  512. 

24.  The  want  of  entering  the  defendant's 
appearance  will  not  prejudice,  and  it  may  be 
entered,  nunc  pro  tune,  at  any  time,  even  after 
judgment  signed.    IbiiL 

Appearance  by  putting  in  special  bail.  See 
Bail,  VI. 

(b)  Appearing  by  attorney,  and  noOee  <^  re- 
tainer, 

25.  An  appearance  by  on  attorney,  without 
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warrant,  is  a  good  appeamnee  as  to  the  Couit 
Denton  v.  JSToyes,  6  J.  R.  296.  And  su  Jcm- 
MENT,  IV.  28,  29,  :J0. 

26.  Notice  of  appearance  is  for  the  lienefit 
of  the  plaintiff's  attorney,  and  may  he  waived 
by  liim.    Leispenard  v.  Baker,  6  J.  R.  323. 

*27.  A   notice    of  retainer   of 
an  attorney  is  implied  in  a  notice    [  *253  ] 
by  him  of  baiL     Quick  v.  Merrill, 
3  C.  R.  13a 

28.  If  the  plaintiff's  attorney  receives  do- 
tice  of  retainer  from  two  attorneys  for  the  de- 
fendant, he  ought  to  inform  the  sccoud  attor- 
ney of  the  first  notice,  in  order  to  prevent 
surprise.  M^JSteaiy  v.  Morison,  1  J.  C.  28. 
S.  C.  C.  C.  61. 

29.  It  is  improper  practice  in  an  attorney  to 
appear  and  act  for  a  party  in  a  suit,  as  oatA 
merelv,  and  not  as  attorney.  Heyer  v.  //en- 
ning,  1  J.  C.  103.    5.  C.  C*  C.  70. 

30.  He  is  to  be  considered  as  a  mere  Ftran- 
ger  in  the  c^iuse,  and  any  rule  obtained  by  him 
will  lie  set  aside,  with  costs,  to  be  paid  by  ibe 
attorney  himself.    Ibid, 

31.  If  an  infant  defendant  appears  by  at 
torney,  and  not  by  guardian,  it  is  error  ui  i'ji't. 
Arnold  V.  Sandford,  14  J.  R.  417. 

32.  A  person  non  compos  mtnJtis,  not  en  id- 
iot from  nativity,  may  appear  by  attorney,  and 
the  Court,  on  motion,  will  appoint  an  attorney 
for  him.    FavUcner  v.  APCiure,  18  J.  R.  134. 

Further,  as  to  notice  of  retainer,  s€t  pod, 
XVI. 

(c)  JVoiice  to  appoint  a  new  attorney. 

33.  If  the  attorney  of  one  of  the  parties 
Itecomes  incapacitated  from  couducting  ihe 
suit,  the  opposite  party  must  give*  him  oot'iM 
to  api>oint  a  new  attorney;  otherwise,  he  is 
not  bound  to  take  notice  of  the  proceedings. 
Given  v.  Dnggs,'S  C.  R.  150. 

34.  Personal  notice,  or  sueh  as  the  Court 
will  deem  tantamount,  must  be  given ;  30  dsys 
is  suffieient  notice,  and  it  need  not  be  by  rule 
of  Court.    Ibid, 

35.  A  notice  to  appoint  another  attomcyf 
must  be  served  on  the  party;  putting  it  up  to 
the  clerk's  office,  or  giving  notice  of  siiljee- 
quent  proceediugs,  is  insufficient.  HiUrttk  v. 
Harvey,  3  J.  C.  300. 

III.  Entitling  and  signing  papers. 

36.  Where  several  defendants  in  one  suit 
sever  in  their  appearance  and  plea,  and  appesr 
by  different  attorneys,  the  plaintiff,  in  his  pro- 
ceedings, must  entitle  the  cause  against  all  the 
defendants ;  but  each  defendant  must  be  serr- 
cd  with  a  separate  notice.  Jackson,  ex  dens. 
Jauncey,  v.  Cooper,  1  C.  R.  20. 

37.  where  a  notice  is  entitled  versus,  in- 
stead of  ad  sectam,  but  the  affidavit  annexed 
is  properly  entitled,  the  error  will  not  vitiate. 
Ryers  v.  Hilly er,  I  C.  R.  112. 

38.  But  if  neither  the  notice,  nor  affidavits 
annexed,  are  properly  enthled,  the  error  will 
be  fatal.    Parkman  v.  Sherman,  I  C.  R.  344 

39.  On  moving  to  amend  an  erroneous  ca, 
scL,  on  which  the  defendant  was  taken,  and 
bad  brought  an  action  for  false  imprisonineot^ 
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the  papers  may  be  entitled  in  the  latter  suit. 
Holmes  V.  ff'iUiams,  3  C.  R.  98. 

40.  The  affidavit,  on  which  to  move  for  a 
mandamus,  must  not  be  entitled.  Haighi  v. 
Tumtr,  2  J.  R.  371. 

41.  On  moving  to  set  aside  the  proceedings 

in  a  hail  bond  suit,  the  ^papers 
[  *^fl64t  J    must  be  entitled  in  that  suit.    Tell 

v.  Jadwiny  3  J.  R.  448.  Execvdors 
of  Phelps  V.  Hcdl,  5  J.  R.  367. 

42.  Before  an  attachment  issues  against  a 
sheriff,  the  proceedings  are  to  be  entitled  in 
the  names  of  the  parties  in  the  civil  suit. 
Folfcer  v.  Hoogland,  5  J.  R.  235. 

4^3.  But,  after  the  attachment  has  been  grant- 
ed, all  the  proceedings  must  be  in  the  name 
of  the  people.    Ibid, 

44.  If  two  persons  appear  on  the  writ,  as 
attorneys,  it  is  sufficient  if  only  one  of  them 
sign  or  endorse  the  subsequent  proceedings. 
Gould  V.  Spencer,  2  C.  R.  109. 

45.  In  all  notices  for  argument,  and  all  pa- 
pers on  which  ar^ments  are  to  be  bad,  on 
motions  to  be  made  or  resisted,  the  names  of 
the  attorneys  for  the  plaintiils  and  defendants 
must  be  inserted  or  written  thereon.  Reg. 
Gen.  Jlfoy,  1814.    11'J.R.408. 

Signing  notices.    See  post,  IV.  48.  54,  55. 

IV.  Mtices. 

46.  I  the  party  served  with  a  notice  be  not 
misled,  or  the  papers  be  not  such  as  evidently 
may  mislead,  a  mere  clerical  misprision  yvill 
not  prejudice.      QutcA  v.  MtrriU,  3    C.  R. 

13a 

47.  As  if  a  wrong  letter  be  substituted  in 
the  Christian  name  of  one  of  the  parties,  it 
will  not  vitiate  the  notice.    Ibid, 

48.  A  notice,  in  ejectment,  signed,  attorney 
for  the  tenant,  instead  oi  aUomty  for  tht  defeni- 
ant,  is  good.  Jackson,  ex  dem.  Lawyer,  v. 
Slites,  3  C.  R.  140. 

49.  In  all  notices,  one  day  is  inclusive,  and 
the  other  exclusive.  Charks  v.  ^anslniry,  3 
J.  R.  261.  So,  service  of  a  notice  on  Thurs- 
day, for  the  Monday  following,  is  sufficient 
Ibid, 

50.  Where  an  act  is  to  be  done  within  a 
specified  number  of  days,  the  day  on  which 
the  notice  is  given,  and  the  day  on  which  the 
act  is  to  be  done,  are  considered  the  one  in- 
clusive, and  the  other  exclusive.  Gillespie,  v. 
ffhiU,  16  J.  R.  117. 

51.  The  rule  in  the  Mayor^s  Court  of  the 
city  of  JVew-  York,  requiring  a  ea,  so,  issued 
against  a  principal,  for  the  purpose  of  chars- 
itiff  his  bail,  to  be  four  days  in  the  sheriflrs 
ofHre,  exclusive  of  the  return  day,  means  that 
it  is  only  the  return  day  which  is  exclusive, 
and  not  the  day  on  which  the  writ  is  delivered 
to  the  sherifiT.     Ibid, 

52.  Therefore,  the  delivery  of  a  writ  to  the 
sheriff  on  the  15th,  returnable  on  the  19th  day 
of  a  month,  is  good.    Ibid, 

53.  The  contents  of  a  notice  may  be  proved 
by  parol.  Tower  v.  Wilson,  3  C.  R.  174.  iSL 
P.  miloughby  v.  CaHelon,  9  J.  R.  136, 

54.  It  seems,  that  a  notjce  signed  with  the 
name  of  the  attorney,  without  the  addition  of 


attorney,  &c.  is  good.    Bergen  v.  Boerum,  2 

55.  In  particular  cases,  where  the  signature 
of  the  attorney,  on  record,  to  a  notice,  cannot 
be  obtained,  his  name,  signed  for  htm  by  a 
counsel  in  the  cause,  will  be  sufficient.  Bo- 
geH  v.  BancroJ},  3  C.  R.  127. 

*56.  In  all  cases  where  a  three     [  *ft5S  ] 
months'  advertisement  is  required, 
a  weekly  publication  of  the  notice  is  suffi- 
cient.   Anonymous,  2  C.  R.  385. 

Notices  pf  motions.    Set  post,  XXXI. 
Service  of  notices.    See  post,  V. 
Notice  of  rule  to  declare.    See  post,  XII. 
Notice  of  executing  writ  of  uiquirv,  and 
of  assessment  by  the  clerk.    See  post,  AVI. 
Nouce  of  trial.    See  ;m>5/,  XX VII. 

V.  Service  of  papers. 

57.  To  make  the  service  of  a  notice  good, 
it  must  be  shown  that  every  thing  has  been 
done  to  bring  it  home  to  the  party.  Gelston 
V.  Swartwout,  1  J.  C.  136.    S.  C.  C.  C.  76. 

58.  The  service  must  be  on  some  person  in 
the  office,  and  belonging  there ;  if  no  person 
is  there,  it  must  be  on  some  one  in  the  house 
where  the  attorney  resides,  or  where  his  office 
is  kept ;  and,  if  there  is  no  person  there,  it 
may  be  left  in  the  office.  IbuL  Anonymous, 
1  C.  R.  73. 

59.  Where  there  is  an  attorney  retained, 
service  must  be  made  on  him,  and  not  on  the 
party.  fTardeU  v.  Eden,  2  J.  C.  121.  £f.  C. 
C.  C.  137. 

60.  Although  he  was  only  constituted  at- 
torney to  confess  judgment.    Ibid, 

61.  Wherever  an  attorney  is  employed,  al- 
though after  it  is  too  late  to  plead,  yet  he  is 
entitled  to  all  subsequent  notices,  ran  Loon 
V.  Drigg»,  C.  C.  50. 

62.  Service,  by  leaving  a  paper  at  an  attor- 
ney's lodgings,  is  not  sufficient ;  it  should  be 
served  personally  on  the  attorney,  or  left  in 
his  office.  Jackson,  ex  dem.  Pickart,  v.  Eackr 
er,  1  J.  C.  331. 

63.  Service  on  a  person  in  the  attornev's 
office,  who  appeared  to  be  one  of  his  family, 
is  not  sufficient ;  especially,  where  the  receipt 
of  it  is  denied,  and  no  reason  shown  why  a 
better  service  was  not  made.  Salter  v.  Bruig- 
en,  IJ.  C.  244. 

64.  But,  in  another  case,  service  on  the  at- 
torney's brother,  who  hapjiened  to  be  in  his 
office,  was  hM  sufficient.  JVardtU  v.  Eden,  2 
J.C.  121.    &C.C.C.  137. 

65.  An  affidavit  of  service  on  an  attorney's 
clerk,  must  state  that  he  was*,  at  the  time,  in 
the  attorney's  office.  Paddock  v.  Beebee,  2  J. 
C.  117.    5.  C.C.  C.  135. 

66.  Affidavit  of  service  on  a  clerk,  without 
stating  where  made,  is  defective.  Jackson,  ex 
dem.  Counter,  v.  GUes,  3  C.  R.  ^  8. 

G7.  Affidavit  of  service  on  a  clerk  need  not 
specify  his  name.  Tremper  v.  JVrigkt,  2  C.  R. 
101. 

68.  Where  a  |>aper  is  served  on  a  person  in 
the  attorney's  office,  a  relation  between  the 
person  served  and  the  attorney  must  ba 
shown.    Bathhone  v.  Blackford,  I  C.  R.  34a 
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69.  Sen'ice,  by  leaving  a  paper  in  an  attor- 

nev^s  office,  is  Dad,  unless  *tbe 
[  *SISB  ]    affidavit  stale   that  there  was  no 

one  in  the  office.  Jackson^  ex 
dem.  J^orton,  v.  Gcardnery  2  C.  R.  95. 

70.  Service  of  a  notice  on  an  attorney,  or 
his  clerk,  in  bis  office,  at  10  o'clock  in  the 
evening,  is  good.     Cooper  v.  Ccarr^  8  J.  R.360. 

71.  Affidavit  of  service  on  an  attorney's 
agent,  by  leaving  it  at  his  dwelling  bouse, 
should  state,  his  absence,  and  to  whom  it 
was  delivered.  Holines  v.  JVUliama,  3  C.  R. 
12d 

72.  Where  the  attorney  of  one  of  the  par- 
ties redded  out  of  the  city  of  A*eti^  York^  but 
within  40  miles,  and  bad  an  agent  in  the  city, 
service  of  a  notice  in  the  cause  on  such  agent 
in  vacation,  is  not  sufficient.  Hunt  v.  Of^r- 
donk,  3  J.  R,  149. 

73.  Service  of  a  notice  on  an  agent,  in  va- 
cation, of  a  motion  to  be  made  in  term,  need 
not  be  on  the  agent  of  the  attorney  in  that 
place  only  in  which  the  Court  is  to  sit.  Chap- 
man V.  Raymondt  8  J.  R.  360.  S,  P,  Cainea  v. 
Gardnerf  11  J.  R.  89.  The  rule  of  January 
term,  1799,  refers  only  to  notices  given  in  term 
time. 

74.  Where  two  attorneys  are  jointly  con- 
cerned for  a  party,  lliey  must  have  a  joint 
agent  appointed  under  the  rules  of  the  Court. 
Jackson,  ex  dem.  TSUotson,  v.  StUes,  11  J.  R. 
195. 

75.  And  if  each  has  a  separate,  but  no  joint 
agent,  |)apers  may  be  served  by  affixing  them 
in  the  clerk's  office.    Ibid, 

76.  In  suits  a|;ainst  aitomeya,  not  only  the 
bill  or  declaration,  and  notice  to  plead,  but 
notices  of  all  subsequent  proceedings  in  the 
cause  must  be  served  personally  on  the  defend- 
ant or  liis  agent.  Bridgeport  Bank  v.  iS%er- 
tDood,  16  J.  R.  43. 

77.  And  it  makes  no  difference  whether 
the  altomey  is  sued  by  biU  or  by  writ.  Brown 
V.  ChUds,  17  J.  R.  1. 

78.  Service  on  a  Sunday,  of  a  notice,  affi- 
davits, or  other  papers,  which  are  to  be  the 
foundation  of  a  motion  for  a  rule,  is  irregular 
and  void.     Field  v.  Park,  20  J.  R.  140. 

79.  In  every  case  of  service  on  a  party  in 
a  suit,  except  it  be  to  bring  him  into  contempt, 
leaving  the  paper  at  his  dwelling  house  is  suf- 
ficient   Johnston  v.  Robins,  3  J.  R.  440. 

80.  If  service  of  a  paper  has  hot  been  prop- 
erly made,  but  the  i)arty  can  show  circum- 
8tanc<«,  which  are  not  contradicted,  to  induce 
a  belief  thai  it  was  received,  the  Court  will 
consider  it  as  having  been  received.  Anony- 
vwus,  2  C.  R.  384. 

81.  Where  the  affidavit  of  the  perron  who 
made  the  service  could  not  be  obtained,  a 
memorandum  by  him,  and  an  affidavit  of  in- 
formation derived  from  him,  were  received. 
Jackson,  ex  dem.  Rosekrans,  v.  Howd,  3  C.  R. 
131. 

82.  The  service  of  a  notice  may  be  proved, 
where  no  copy  has  l)een  kept,  b^  an  affidavit 
of  its  contents.  Tower  v.  Wilson,  3  C.  R« 
174. 

8t3.  To  bring  a  party  into  contemin,  for  dis- 
obeying a  judge's  order,  the  original  order 
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must  be  shovm  at  the  saine  time  the  copy  a 
served.    Howland  v.  Ralph,  3  J.  R.  20. 

84.  To  bring  a  party  into  contempt  lor  the 
non-payment  of  costs,  the  person  serving  the 
taxed  bill,  &c.  must  show  the  party  his  author- 
ity to  receive  the  costs.  Jackson,  ex  dem. 
Latae,  v.  Virga,  3  J.  R.  13& 

85.  The  party  is  to  •be  governed  by  the 
pleadings  delivered  to  htm,  *and 

is  not  to  search  the  office  to  see     [*257] 
whether  the    originals  are    filed. 
Smith  v.  }Fells,  6  J.  R.  286. 

See  ante,  II.  3R.post,  X.  137--148.  XL  151, 
155.  XII.  168.  XXXII. 

VI.  4ffidamU. 

86.  Judges  of  the  Courts  of  Common  Pleas 
are,  ex  qfficio,  commissioners  of  the  Supreoie 
Court  to  take  affidavits.  Hopkins  y.  M&uier- 
back,  5  J.  R.  234. 

87.  An  affidavit  taken  before  an  officer,  who 
is  an  attorney  in  the  cause,  cannot  be  read. 
Taylor  v.  Hatch,  12  J.  R.  340. 

Sd.  In  collateral  matters  arising  in  the  pro- 
gress  of  a  suit,  as  on  a  motion  for  a  commission 
to  examine  witnesses  abroad,  affidavits  may  be 
taken  before  a  magistrate  or  public  officer  oat 
of  the  state.      Marshall  v.  Afott,  13  J.  R.  42a 

89.  An  affidavit  taken  hefore  a  commissioD- 
er,  or  recorder,  who  is  counsel  in  the  caiee, 
may  be  read,  but  not  if  he  is  the  attomev. 
WUUmi  V.  Judd,  15  J.  R.  531. 

90.  The  act  (Sess.  41.  ch.  55.)  of  the  24th  of 
Malrch,  1818,  authorizing  the  appoiDtment  of 
commissioners,  to  perform  certain  duties  of  a 
judge  of  the  Supreme  Court,  did  not  su|)er9ede 
the  commissioners  apix>inted  by  that  Court  for 
taking  affidavits  to  be  read  in  Court.  Jones  v. 
Smi^A,  16  J.  R.  232. 

91.  An  afidavit  taken  before  a  commissioo- 
er,  an  attorney  of  the  Supreme  Court,  and  a 
partner  in  business  with  the  attorney  of  the 
defendant,  was  allowed  to  be  read ;  he  nol 
being  named  in  the  record  as  an  aitomev  in 
the  cause.    HaUenhaek  v.  Whitaker,  17  J.  R.3. 

92.  The  jurats  of  affidavits  taken  belbn 
judges  of  the  Common  Pleas,  or  conunisaoners, 
must  be  signed  by  them,  with  the  addition  of 
their  official  description.  Jackson,  ex  den. 
Root,  v.  SliUs,  3  C.  R.  128. 

93.  If  the  affidavit  begin  with  the  depo- 
nent's name,  it  is  a  sufficient  signing.  Hb§s» 
Sficer,  3  C.  R.  190.  &  P.  Jankwn,  ex  dem. 
Aenyon^  v.  VirgU,  3  J.  R.  540. 

94.  The  copy  of  an  affidavit,  aerved  on  the 
opposite  party,  need  not  be  signed  with  the  de- 
(wnent's  name,  or  have  the  jurat  X^trngstoa 
v.  Cheetham,  2  J.  R.  479. 

.95.  On  an  original  application  to  the 
Supreme  Court,  counter  affidavits  are  admis- 
sible.    Hart  V.  B^aulktner,  5  J.  R.  362. 

96.  Where  a  judge  at  his  chambere,  on  a 
rule  to  show  cause  of  action,  allowed  the 
plaintiff  to  make  supplementary  affidavits,  oa 
which  the  defendant  was  held  to  bail,  on  a 
motion  of  the  defendant,  afterwards  fi>r  an 
exoneretUT,  on  the  ground  of  the  irregularity 
of  the  judge's  order;  hetd,  that  this  was  aa 
original  application,  and  that  counter  affidavits 
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on  the  pan  of  the  plaiotiff  were  adminible. 
fbid. 

97.  Where  the  first  affidavit  of  the  plaintiff 
is  iusufficjent,  whether  a  aupplementary  affida- 
vit, in  order  to  hold  the  defendant  to  baiJ,  ia 

admissible  ?     QiMcre.    Bnd. 
[  *d58 1        *9a  Counter  affidavits  are  ioad- 

miaeible  where  merits  are  sworn  to. 
Amm^pnouMf  IJ.  R.  313. 

99.  Counter  a^davits  may  be  read  to  op- 
pose a  motion,  though  copies  liave  not  been 
served.    CamphtU  v.  Gtavcj  2  J.  C.  105. 

100.  On  an  application  to  be  diecharged,  on 
filing  common  bail,  counter  affidavits  are  ad- 
inl^ible.     fTMi  v.  HiUy  2  J.  R.  100. 

1 01.  But  where  the  plaintiff  swears  positive- 
ly to  a  debt,  it  would  be  improper  to  receive 
tUern.    IbiiL 

102l  Supplementary ;  affidavit  hi  support  of 
B  motion,  cannot  be  read.  CampbeU  v.  Gfrooe, 
3  J.  C.  105.  Unless  cooies  of  them  have  been 
duly  served  upon  the  adverse  party. 

Awlstepoit  XVI.  XXVI.  XXVII.  XXXL 

VIL  Common  ruU§. 

103.  Ckunmon  rules  are  such  rules  as  a  par* 
ty  is  entitled  to^  of  course,  without  showing 
special  cause.    lUg.  Ckn,  l^  AvrUy  1796. 

104.  £veiy  other  rale  is  denominated  a 
special  rule.    IkiiL 

105.  Common  rules,  and  all  rules  by  con- 
sent of  parties,  in  aetions  of  ejectment  and 
personal  actions,  shall  be  entered  with  the 
clerk,  at  his  office,  in  a  book  provided  for  that 
purpose,  and  may  be  entered  as  weU  in  vaca- 
tion as  during  a .  term,  and  the  day  when  the 
rule  shall  be  entered  shall  be  iM>ted  therein. 
Ibid. 

106L  But  in  real  aetion%  rules  shall  be  taken 
on  motion  in  open  CourL    Rid. 

107.  Every  ooounon  rule  is  taken  at  the 
peril  of  the  IMurty,  and  does  not  conclude  the 
opposito  party  ut>m  applying,  on  special  mo- 
tion, to  vacate  it.     lUg.  Gm.  IL,  Aprii,  1796. 

108.  The  rule  to  pKKluce  the  record,  on  the 
issue  of  wid  Hd  rteord^  is  a  common  rale. 
mtUar  V.  Carter^  C.  O.  47. 


VIII.  Agnemenio  and  sHpuhtima  helveen  Ac 
parUeo  of  iheir  oMomtjfi. 

109.  Rules  hj  consent,  or  agreements  be- 
tween the  parties  or  their  attorneys,  are  not 
binding,  unless  entered  in  the  book  of  common 
rales,  or  reduced  to  writing,  and  sicned  by 
them,  or  some  persoa  authorized  for  that  pur- 
pose. Rof^.  Qtn.  XII.,  4pra,  1796.  Cmkar. 
nyckoffy  1  C.  R.  147.  Bain  v.  Thomas,  3  C. 
R.  95.  Shadwiek  v.  PhOlips,  3  C.  R.  139. 
Dubois  V.  Roosoj  3  J.  R.  145. 

110.  The  Court  will  not  take  notice  of  a 
parol  agreement  between  the  attorneys,  even 
as  to  bringing  on  a  cause  to  trial  at  the  circuit 
PaHttr  V.  Booiy  7  J.  R.  330. 

111.  An  agreement  betwten  the  counsel  in 

a  cause  respecting  the  *proceed- 

[  *250  ]    UM  must  be  in  writing.      Gris- 

wSd  V.  Lawrence^  IJ.  R.  507. 

1152.  If  it  is  not  objected  to  the  agreement, 

thst  it  is  by  paroL  the  Court  will  give  it  its  ef- 
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feet.  Brandiy  ex  dem.  Palmer^  v.  Berriany  3 
C.  R.  131.  But  see  Griswold  v.  hawrencty  1 
J.  R.  507.  in  which  the  Court  say  that  this 
case  is  not  accurately  stated.  And  set  Dubois 
V.  Roosoy  3  J.  R.  145.    Antey  109. 

113.  An  appearance  endorsed  on  a  writ,  is 
not  evidence  of  an  agreement  that  the  pro- 
ceedings in  the  cause  should  be  considered  as 
being  of  the  term  when  the  writ  was  returna- 
ble.    Gordon  v.  Bownty  1  C.  R.  513. 

114.  Where  an  agreement  or  stipulation  is 
vacated  on  application  of  one  of  the  psrties, 
the  opposite  party  is  restored  to^  all  the  rights 
and  advantages  which  he  possessed  when  the 
stipulation  was  entered  ioto.  Jj^alin  v.  Kin- 
of^  1  C.  R.  117. 

And  see  posty  XXVL. 

IX.  Removal  of  causes  by  habecu  corpusy  or 

ceriiorari, 

115.  If  it  appears,  from  the  face  of  the  dec- 
laration, that  the  plaintiff's  demand  is  cer> 
tain;  and  that  he  could  not,  in  any  event,  re- 
cover the  sura  of  350  dollars,  the  Court  of 
Common  Pleas  are  not  bound  to  regard  a 
habeas  corpus  issued  to  remove  the  cause. 
ShotweU  V.  DamelSy  8  J.  R.  341. 

116.  But  if  the  demand  is  uncertain,  and 
might  exceed  the  sum  of  350  dollars,  the 
amount  stated  in  the  conclusion  of  the  declara- 
tion must  be  considered  as  the  test  of  the 
plaintiff's  demand,  and  the  hcAeas  corpus 
ought  to  be  returaed.    Ibid. 

117.  Where  an  attorney  is  sued  in  an  in 
ferior  Court,  in  which  he  is  privilesod  from 
arrest,  tlie  cause  cannot  be  removed  into  the 
Supreme  Court  by  habeas  corpus  cum  causa, 
fTebb  y.OevdamdydJ.  R.  36a  [But  now  at- 
torneys are  liable  to  arrest,  (Stat.  sess.  96.  c. 
48.).    <S(0e  Attornxt  and  Counsel,  IV.  47.] 

118.  If  the  defendant  shall'  not,  in  twenty 
days  afVer  the  service  of  the  notice  of  the  rale 
to  appear,  or  that  a  procedendo  issue,  put  in 
bail,  or  if  the  bail,  being  e^ceplsd  to,  shall  not, 
within  four  days  afler  service  of  the  notice  of 
excepting,  justify  in  double  the  amount  of  the 
sum  in  the  writ  below,  the  plaintiff.'may  then, 
on  filing  an  affidavit  of  service  of  thfi  notice  of 
i^e  rale  to  appear,  and  purporting^aJtso  that  no 
notice  of  bail  hath  been  received,  or  if  baU 
hath  been  put  in,  that  the  bail  hath  been 
excepted  to,  and  hath  not  justified  within 
four  days  after  service  of  the  notice  of  except- 
ing, have  the  default  of  the  defendant,  in  not 
appearing,  entered,  and  may  therc%pon,  at  any 
time  thereafter,  take  out  a  proudendoy  of 
course,  and  without  waiting  until  the  tenn 
after  the  default  shall  be  entered,  if  it  shall  be 
entered  in  the  vacation.  Reg*  Gtn^  X.,  Jfyrily 
179a 

119.  Where  a  cause  has  been  removed  to 
the  Supreme  Comt  by  habeas  corjmsy  the  plain- 
tiff must  enter  a  rale  for  the  ae- 

f^ndant  to  appear  ♦in  twenty  days,    [  •260  ] 
or  that   a   procedendo   issue,  and 
serve  a  notice  thereof  on  the  defendant,  before 
he  can  be  entitled  to  move  for  ^procedendoy  fbr 
want  of  bail  in  that  Court.     YouU  v.  Grabomy 

11  J.  R.  199. 
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120.  And  the  eame  course  is  Decenary  to  be 
taken  where  all  the  defendaots  jointly  sued 
were  not  arrested  on  the  process  from  the 
Court  helow.    Ibid, 

121.  Where  the  action  is  against  two  de- 
fendants in  the  Court  below,  and  one  only  is 
taken,  and  removes  the  cause  by  habeoM  eorputf 
whether  he  must  put  in  bail  in  the  Supreme 
Court  for  both  defendants  or  not?  QiMSre.  Ibid. 

122.  R  setma^  that  if  the  defendant  miirht  hare 
been  held  to  bail  in  the  Court  below,  he  may, 
on  removing  the  cause,  be  held  to  bail  in  the 
Supreme  Court,  although  the  action  be  not 
bailable  according  to  the  course  of  that  Court. 
Vo$bur^  ▼.  Roam,  8  J.  iU  91. 

12a  Where  the  defendant  is  held  to  bail  in 
the  Court  of  Common  Pleas,  he  must,  on  the 
removal  of  the  cause  by  habeas  corpus,  put  in 
special  bail  in  the  Supreme  Court ;  though  if 
the  action  bad  been  originally  brought  in  the 
Supreme  Court,  he  would  not  be  held  to  bail 
there.  ITeff  v.  Aba,  12  J.  R.  152.  8.P.M3rkr 
Aam  V.  JFbx,  19  J.  R.  12a. 

121  Where  a  cause  is  removed  to  the  Su* 
preme  Couit  by  habeas  corpus,  the  defendant 
must  put  in  special  bail  in  that  Coiiri,  on  the 
return  of  the  writ,  though  common  bail  only 
was  filed  in  the  Court  below.  Caldwell  v. 
Blanchard,  14  J.  R.  331. 

125.  But  he  will  be  allowed  twerUy  days  to 
perfect  his  bail.    Ibid, 

126.  On  the  return  of  the  habeas  corpus,  the 
plaintiff's  attorney  must  enter  a  rule  for  the 
appearance  of  the  defendant  in  20  days,  or 
that  a  procedendo  issue,  and  serve  a  copy  of 
the  rule ;  he  cannot  file  bail  and  enter  a  de- 
ftult  according  to  the  statute.  Vanduzenv. 
^el/er,5J.R.23]. 

127.  The  record  is  not  removed  by  the 
habeas  corpus,  and  the  plaintiff,  if  he  has  de- 
clared in  the  Court  below,  must  declare  de 
noffo  in  the  Supreme  Court.  Voshurgh  v. 
Sogers,  8  J.  R.  91.  &  P.  Plait  v.  PkM,  C. 
C.  35.  &  P.  CttldweU  v.  Bianchard,  14  J.R. 
S32.  SL  P.  Bank  of  Magara  v.  JkFCracken, 
18  J.R.  49a 

128.  And  the  plaintiff  nM^  dedare  in  the 
Supreme  Court  for  a  different  cause  of  action, 
and  for  a  demand  which  has  accrued  subse- 
quent to  the  commencement  of  tlie  suit  below, 
and  prior  to  the  removal  of  the  cause.  Fos- 
httrgh  V.  Rogers,  8  J.  R.  91.  S.  P.  Bank  cf 
Marara  v.  MfCrwAxn,  18  J.  R.  49a 

1&.  And  the  defendant  may,  in  like  mssnf 
ner,  plead  or  set  off  any  demand  which  has  ac- 
cruea  subsdijuent  to  bringing  the  action  below 
and  prior  to  its  removal,     ibid.    18  J.  R.  49a 

1£K).  But  he  cannot  plead  the  statute  of  lim- 
itations, or  coverture,  or  matter  subsequently 
arising,  that  does  not  to  to  the  merits  of  the 
plaintiff's  demand  Hid  PlaU  v.  Plait,  C. 
C.35. 

131.  So,  the  plaintiff  may  declare  on  a 
cause  of  action  accrued  subsequent  to  the  test 
and  aOowance  of  the  habeas  corpus.     PlaU  v. 

Pfott,  c.  c.  aa 

139L  In  a  cause  removed  into  the  Supreme 

Coiut,  by  habeas  carpus,  the  plaintiff  cannot  be 

non  prossed ;  but  then,  if  he  does 

[  ^)261 1    not  declare  *in  time,  the  defend- 
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ant  is  not  bound  t6  plead.    Cftesi&aai  v.  Deuis, 
3  C.  R.  256. 

13a  So,  the  defendant  is  not  bound  to  aeeepi 
a  declaration  after  two  terms  have  elapa^ 
/>rdbe  V. /Ttmi,  C.  C.  4a 

134.  Whereacause  was  removed  from  an  in- 
ferior Court  by  h/oheas  corpus,  and  the  plain- 
tiff filed  bis  declaration,  and  entered  a  rule  to 
plead,  and  a  procedendo  was  issued  for  wrant 
of  bail,  the  fHaintiff^  costs  in  the  Suprome 
Court  were  not  allowed  to  be  taxed.  Mitt- 
rmf  V.  S^dik,  I  J.  C.  105.    SL  C.  C.  C.  71. 

135.  A  cause  may  be  removed  from  a  Court 
of  Common  Pleas  to  the  Supreme  Court  ia 
every  case  by  a  writ  of  eeHuirari,  as  wreU  ss 
by  a  writ  of  habeas  corpus  cum  causa^  Slc 
Jmckssn,  ex  dem.  Kip,  v.  Coriey^  14  J.  R.  32a 

136.  And  a  certunwri  is  exclusively  the  f>rop- 
er  writ  for  that  purpose,  where  the  deltedaat 
is  not  in  custody,  or  has  not  filed  comtnaii  or 
special  bail,  nor  endoiaed  bis  appeaiaiKse  on 
tne  writ.    Jbid 

X*  DeclaraUon ;  (a)  Filing  and  sertfing  detia- 
ralUm  and  a^i  (b)  rA  to  pkad  and  fides 
to  answer. 

(a)  Filing  and  serving  detidraUon  and  oyer, 

137.  If  the  plaintiff's  attorney  shall  nnt 
have  received  a  written  notice  of  retainer,  and 
service  Las  not  been  made  on  the  defendam 
personaUv,  tlie  service  may  be,  if  the  defend- 
ant  shall  be  returned  m  custodia,  on  the  sher- 
iff or  one  of  his  dep^es.  Reg,  Gea.  V., 
4^^1796. 

138.  If  the  writ  be  returned  cepi  corpus,  or 
the  defendant's  appearance  be  endorsed  on  the 
writ,  service  of  the  declaration  may  be  niade, 
by  affixing  a  notice  to  plead  alone,  without  a 
copy  of  the  declarntioD,  in  some  conspicuous 
place  in  the  clerk's  office.  Ibid  Ch^xtes  v. 
Hassef\frals,  1  J.  C  391.    &  C  C.  C.  97. 

1^.  Where  a  copy  of  an  amended  dedara- 
tipn  is  served,  new  oyer  need  not  be  given,  if 
the  first  was  correct. .  Itefferis  v«  Byvn,  1  I 
C.415.    SjC.  C.  C.  110. 

140.  Waere  the  venue  has  been  changed, 
the  plaintiff  must  either  alter  the  declaratioa 
on  file,  sod  the  eopy  delivered,  accordingly, 
or  file  and  deliver  a  new  dechuaiion.  TXmnof 
V.  Douglass,  2  J.  C.  226. 

141.  It  is  not  necessary  to  serve  a  new  dec- 
laration; but  only  a  copy  of  the  rule  fi>r 
changing  the  venue ;  and  the  declaration  may 
be  alterwl  on  file,  at  any  time,  so  as  to  coofi>nn 
to  the  rule  ;  and  the  want  of  such  alteration  is 
no  excuse  far  snv  irregularity  on  the  part  of 
the  defendant,  wno  must  proceed  as  if  the 
alteration  had  been  made.  SnM,  v.  Sharp,  13 
J.R.  466. 

142.  Where  the  plainiiff  files  common  bail 
for  the  defendant,  according  to  the  statute,  the 
declaiation  may  be  filed  de  bene  esn,  any 
time  within  the  forty  days.  Conklin  v.  ffatens, 
eJ.IL  127. 

14a  Whether  the  declaration  naay  be  filed 
de  bene  esse,  at  any  time  before  bail  is  med,  oraa 
appearance,  and  after  the  time  alldwed  for  th^ 
defendant's  appearance?    Quore.   IM. 
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[  *d652  ]  *]44.  The  service  of  a  second 
decIarBtion  by  the  plaiDtifiTtt  agent, 
though  wttliout  his  knowledge,  is  a  waiver 
of  the  first.  KembU  v.  Finch,  1  J.  C.  414. 
fir.  a  C.  C.  109. 

145.  Where  a  notice  of  the  rule  to  plead 
«lmll  be  affixed  in  the  dork's  office,  if  the  at- 
torney for  the  plaintiff  shall,  before  entering 
the  default  of  the  defendant,  receive  a  notice 
from  an  attomev  that  be  is  retained  to  defend 
tlie  suit,  be  sluUl  be  held  to  serve  the  attorney 
for  tlie  defeudant  with  a  notice  of  the  rule  to 
plead,  and  with  a  coiiy  of  the  declaration ; 
and  the  rule  of  pleading  shall  be  from  the 
time  of  such  service,  so  that  the  time  for  which 
the  notice  of  the  rule  to  plead  |nay  have  been 
offixed  in  the  office,  shall  not  lie  taken  into 
comiHitatioti.  Reg,  Geru  XIU.,  Janwxni, 
17119.  .Storey  v.  OrahaniyC,  C.  111.  KUtdu 
T.  StyltM,  3  JL  R.  250. 

14U.  But  where  a  copy  of  the  declaration 
and  notice  of  the  nile  to  plead,  have  been 
served  ou  the  defendant,  personally,  and  he 
afterwards  employs  an  attorney,  who  gives 
notice  of  his  retainer,  tlie  declaration  and  rule 
to  plead  need  not  be  served  de  novo  on  the  at- 
tomev, but  lie  must  plead  m  20  days  from  the 
£m  notice.  lOuckt  v.  Styles,  3  J.  R.  250. 
HaakinM  v.  Snouukn^  3  /.  C.  2@7. 

H7.  A  defendant  who  craves  oyer  of  a  deed, 
is  cotitled  to  a  copy  of  the  attestation  and 
names  of  the  witnesses.  SwUh  v.  Moorih,  18 
J.JI.  445. 

148.  A  defendant,  entided  to  aijfor,  connot  be 
compelled  to  plead  without  it.  But  if  he 
e]4K;t8  to  answer,  it  is  a  waiver  of  the  objec- 
tion, that  the  names  of  the  witnesses  were  not 
eiven  in  tlie  outr,  and  it  cannot  be  a  ground  of 
Semurrer  to  the  declantioii.    Ibid* 

(b)  Ralet^pUadj  and  ruU$  to  amwer. 

149.  The  declaration  or  oleading  to  be  an- 
swered to,  must  be  filed  before  a  rule  can  l>e 
taken  for  the  opposite  party  to  plead  or  an- 
swer.   Hfig.  Gen.  III.,  April,  1796. 

150.  The  rule  to  plead,  and  every  other 
rule  to  answer,  shall  be  a  rule  of  twenty  days 
after  service  of  notice  thereof,  and  of  a  copy  of 
the  pleading  to  be  answered.  Rtg.  Gen.  IV., 
Aprils  1796. 

151.  So,  the  rule,  in  ejectment,  for  the  ten- 
ant to  appear  and  enter  into  the  consent  rule 
and  in  scire  faciaSj  for  the  defendant  to  plead, 
shall  be  a  rule  of  twenty  days  from  the  day 
when  the  same  shall  be  entered.    Ibid. 

15SL  But  the  rule  to  join  in  demurrer  to  a 
plea  in  abatement,  and  the  rule,  on  scire  facias, 
f€tr  the  defendant  to  appear,  shall  4)e  rules  of 
A>ur  days  only.    Ibid. 

Andstepoti,  XIIL 

XL  JBtS  tigainst  <m  attorney. 

ISX  The  bill  airainst  an  attorney  is  in  the  nar 

tore  of  process.  Backus  v.  Rogers,  8  J.  R.  346. 

•154.  Personal  service  is  requi- 

[  *263  ]     site,  or  some  other  service,  which 

the  Court,  under  the  cn-cumsrances 

of  the  case,  may  regard  as  equivalent    Ibid, 


155.  Service  on  the  attorney^  agent  is  not 
sufficient.    Ibid. 

156.  Bills  against  attorneys  may  be  filed  in 
vacation ;  and  the  suit  is  deemed  to  com- 
mence only  from  the  time  of  filing  the  bilL 
Sabinv.  Wood,  10  J.  R.  218. 

157.  Though  a  bill  be  entitled  generally  of 
the  term,  the  filaintifi*  is  allowed  to  show,  at 
the  trial,  the  time  when  the  cause  of  action/ 
arose.    Ibid. 

158.  If  the  true  time  when  the  cause  of 
action  arose  is  set  forth  in  the  bill,  and  it  is 
subsequent  to  the  term  of  which  it  is  filed,  and 
there  is  no  special  meraorandum,  it  is  bad  <H1 
special  demiurrer.    Ibid. 

Set  ante,  V. 

XII.  Judgment  of  nonpros.:  for  not  dedaring. 

159.  The  plaintiff  may  declare  at  any  time, 
unless  non  pressed.  Cheetham  v.  Lewis,  3  C 
R.  256.    S.P.  DoU  v.  Ywme,  11  J.  R.  90. 

160.  After  the  defendant's  appearance,  by 
putting  in  special  bail,  or  otherwise,  and  the 
bail  having  justified,  if  excepted  to,  the  de- 
fendant may,  at  any  time,  take  a  rule  against 
the  plaintiflf  to  declare  before  the  end  of  the 
term  next  following,  after  service  of  the  notice 
of  the  rule.    Reg.  Gtn.  V.,  April,  179a 

161.  If  the  plaintiff  shall  make  default  in 
not  declaring,  the  defendant,  after  filing  an 
affidavit  of  service  of  notice  of  the  rule,  may 
enter  the  plaintififs  default  in  the  book  of  com- 
mon rules.    Reg.  Gen.  VI.,  April,  1796. 

162.  After  the  plaintiff's  default  shall  have 
been  duly  entered,  tiie  defendant  shall  not  be 
held  to  accept  a  declaration,  and  may,  at  any 
time,  after  four  days  in  term  shall  have  inter- 
vened, have  a  rule  entered  for  such  judgment, 
as  it  is  to  be  rendered  by  law,  by  reason  of  the 
default.    Reg.  Gen.y III.,  .^frd,  1796. 

163L  But  the  Court,  in  term,  or  *  judge,  m 
vacation,  may,' on  motion  of  the  plaintiff,  be- 
fore the  default  has  been  entered,  make  such 
order  for  enlarging  the  time  to  declare,  as 
shall  be  Judged  reasonable  in  the  case.    Ibid. 

164.  The  recorder  of  the  city  of  Mw-York 
may  grant  an  order  in  term  time,  as  well  as  in 
vacation,  for  enlarging  the  time  to  declare  or 
plead.  Dutchess  Cotton  Manufactory  v.  DaviSt 
14  J.  R.  343. 

165.  Before  the  defendant  can  enter  judg- 
ment of  non  pros,  for  not  declaring,  he  must 
enter  a  rule  for  the  plaintiff  to  declare,  and 
give  him  notice  thereof.  GUbeH  v^  FiM,  2.  J. 
C.292. 

166.  Notice  of  a  rule  to  declare  need  not 
specify  in  the  alternative,  or  that  "a  defimlt 
will  be  entered  ;  notice  to  declare, 

or  that  •judgment  of  non  pros,  will    [  *264  J 
be    entered,"  is   sufficient     Gar- 
denier  V.  Bud,  2  C.  R.  103. 

167.  Where  a  rule  is  entered  for  the  plam- 
tiff  to  declare  before  the  end  of  the  next  term, 
the  plaintiff  has  the  whole  of  the  last  day  of 
the  term  in  which  to  declare ;  and  his  default 
cannot  be  entered  until  the  next  day  thereaf- 
ter.    Sharp  V.  Dorr,  15  J.  R.  531. 

168.  Service  of  notice  of  the  rule  to  declare, 
may  be  made  either  on  the  plaintiff's  attorney 
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or  hm  agent,  at  any  time  before  the  term ;  and  • 
if  the  plaintiff  does  not  declare  before  the  end 
of  the  term,  h\a  default  may  be  entered,  though 
forty  days  have  not  elapsed  from  the  time  of 
serving  the  notice  on  the  agent  Dizen  v. 
Bates,  7  J.  R.  507. 

169.  Where  there  are  several  joint  defeodantf^, 
some  of  whom  only  have  been  taken,  the  plain- 
tiff may,  notwithstanding,  be  turn  prosstd,  for 
not  declaring,  by  those  who  have  been  brought 
into  Court    Shawe  v.  Ckdfax,  3  C.  R.  96. 

170.  To  avoid  which,  the  plaintiff,  on  being 
ruled  to  declare,  should  apply,  from  time  to 
time,  for  an  enlargement  or  the  rule,  on  show- 
ing that  he  was  endeavoring  to  bring  all  the 
defendants  into  Court,  or  was  proceeding  to 
outlawry  against  those  who  were  not  brought 
in.    Rid, 

171.  If  the  plaintiff  declares  after  the  ex- 
piration of  a  year,  and  no  attorney  has  been 
employed  for  the  defendant,  the  copy  of  the 
declaration,  and  notice  of  the  rule  to  plead, 
should  be  served  on  the  defendant  personally, 
or  left  at  his  usual  place  of  abode.  Dolt  v. 
Fotif^,  11  J.  R.90. 

172.  If  the  plaintiff  neglects  to  deliver  to  the 
defendant  the  parttcu/orff  of  his  demand,  pur- 
suant to  an  order  for  that  purpose,  the  defend- 
ant is  entitled  to  judgment  as  in  the  case  of 
non  pros,  in  the  same  manner  as  for  want  of 
a  declaration.  FUwmt  v.  Dvarand^  14  J.  R.  329. 
And  in  that  case,  a  rule  waA  granted,  that  the 

Iilaiutiff  deliver  to  the  defendant  the  pariiai^ 
cars  of  his  demand  in  twenfy  days,  or  that  a 
judgment  of  non /yrof.  be  entered.    Bni. 

173.  The  plaintiff,  in  the  bill  of  particulars 
of  his  demand,  is  not  obliged  to  state  the 
credits  or  payments  made  by  the  defendant 
Rychnan  v.  Haighiy  15  J.  R.  222. 

174.  An  order,  for  the  plaintiff  to  furnish  a 
bill  of  particulars,  is  not  granted  without  an 
affidavit  showing  the  necessity  of  such  an  or- 
der.    fVmU  v.  Badey,  19  J.  R.  268. 

iS!ee  aidt^  I.  9. 

XIII.  Imparlanee;  time  fir  pleadings  emdJUmg 
and  ddivartng  pUa» 

175.  Where  the  plaintiff  has  amended  his 
declaration,  after  plea  pleaded,  the  defend- 
ant is  entitled  to  an  imparlance.  -Holmu  v. 
Lanaing,  1  J.  C.  24& 

176.  in  an  action  of  trespass,  against  the  col- 
lector of  the  port  of  ^euhiorkj  for  seizing  the 
vessel  of  the  plaintiff,  against  which  a  libel 
was  filed  in  the  District  Court  of  the  United 
States,  under  a  law  of  the  United  Slates,  but 
which  had  not  been  heard  or  determined,  on 
account  of  the  sickness  of  the  judge;  the  Su- 
preme Court  refused  to  *grant  tlie 

[  *365  ]     defendant  an  imparlance,  indefi- 
nitely until  the  libel  could  be  heard 
and  decided  in  the  District  Court     Hoyt  v. 
GelsUm,  8  J.  R.  179. 

177.  The  time  to  plead  is  to  be  calculated 
one  day  exclusive,  and  the  other  inclusive,  so 
that  the  party  may  have  the  full  number  of 
days.     Hofrnan  v.  Duel,  5  J.  R.  232. 

178.  Where  the  rule  to  plead  expires  on 
Sundau,  the  last  day  is  not  reckoned,  and  the 
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party  has  all  the  next  day  to  plead  in.    CoA 
V.  Bunn^  6  J.  R.  32& 

179.  If  a  defendant  wants  mors  time  to 
plead,  he  must  a|)ply  to  the  Court  in  term,  or 
to  a  judge  in  vacation,  to  enlarge  the  rule. 
Reg.  Gen.  VIII.,  jSprO,  1796.  Gorham  v. 
Limsing,  2  J.  C.  107.     &  C,  C.  C.  lid 

180.  And  the  last  day  of  the  time  granted 
by  the  judge  is  to  be  reckoned  hiclusiveW,  to 
that  the  plaintiff  cannot  enter  a  deiault  uotfl 
the  day  after.  7%cnna»  v.  D&uAts,  2  J.  C. 
226. 

181.  The  recorder  of  the  cirr  of  JVev-Kwi, 
&c.,  as  well  aa  a  judge  of  the  Supreme  Court, 
may  f^rant  an  oider,  in  term  time,  as  well  as  io 
vacation,  for  enlarging  the  time  to  deelaic  or 
to  plead.  Dutdtess  Cotton  Manufaetenf  r. 
Aiviff,  14  J.  R.  343. 

182.  A  defendant  has  the  same  time  to 
plead  after  oyer  is  given,  as  he  had  when  be 
demanded  it    Read  v.  Pattarmm,  14  J.  R.  328. 

183.  As,  if  five  days  only  of  the  time  for 
pleading  remained  unexpired  when  oyr  was 
demanded,  he  must  plead  in  £re  days  after 
oyer  is  nven.    Bnd, 

184.  Where  a  rule,  on  a  judgment  of  tin 
Supreme  Court,  on  demurrer,  gives  a  puxj 
leave  to  amend  his  plea  within  a  certain  sjieci- 
fied  time,  on  payment  of  eoeta,  an  order  by  i 
judge  at  bb  chambers,  or  of  the  recorder  oft 
city,  extending  the  time  so  allowed  by  the 
Court,  is  irregular  and  void.  Fan  AVstt. 
Hamilton,  20  J.  R.  124. 

185.  If  the  rule  for  pleading  has  exfM 
when  the  venue  is  changed  on  motion  of  the 
defendant,  he  must  plcMid  forthwith  to  the 
amended  declaration :  if  the  20  days  are  net 
out,  lie  has  only  the  remaining  days  io  wbicb 
to  plead.  Rwset  v.  Bott,  3  J.  C.  9).  Bir- 
rows  V.  mUhouse^  6  J.  R.  132. 

186.  A  plaintiff  may  aceepc  or  reliise  an  bp- 
perfect  copy  of  a  plea ;  and  if  .he  aeoepo  it, 
the  Court  will  compel  the  defendant  to  file  a 
perfect  plea.     Cohan  v.  JKtp»  C.  C.  45. 

187.  The  phiintiff  b  not  hek)  to  accept  a 
plea  in  abatement,  after  four  dava  fioin  the 
day  of  the  service  of  a  notice  of'  the  njie  u 
plead  and  of  a  copy  of  the  declaration.  /2^> 
Gen.  IV.,  Apra,  I79a 

188.  And  where  there  shall  have  been  a 
judgment  of  respondeas  ouster^  on  a  demtirrff 
to  a  plea  in  abatement,  the  plaintiff  having 
served  the  defendant  with  the  notice  of  ibc 
judgment,  shall  not  be  held  to  acc^t  of  ^f 
answer  to  the  declaration  after  four  days  from 
the  day  of  the  service  of  such  notice,    iw*- 

189.  The  Court  will  not  permit  the  general 
issue  to  be  vrithdrawn  to  let  in  a  plea  in  abate- 
ment delivered  in  time,  .^hionyimni^  3  C.  K. 
102. 

Andseeposif  XVI. 

•XIV.  JThen  a  cause  ta  at  taaue,    [  *266] 
and  the  effect  of  it, 

190.  Ifthe  defendam  riiall  plead  tbegenml 
issue,  and  if  the  plaintiff  ^11  not,  wttbm 
twenty  days  after  service  of  a  copy  of  tn« 
plea,  either  demur  thereto,  or  amend  the  dec- 
laraUon,  or,  if  either  party  shall,  in  ptew** 
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in  any  degree^  afler  Hie  plea,  tender  an  issue 
to  the  country,  and  if  the  opposite  party  shall 
not  demur  to  the  pleading  within  twenty  days 
after  service  of  a  copy  thereof^  the  cause  shall, 
m  each  of  these  cases,  be  deemed  to  be  at 
issue.    Btg.  Gen.  IX.,  ^prily  1796. 

1 91 .  if  a  cause  shall  be  put  at  issue  in  the  va-  | 
cation,  or,  if  it  siiall  be  put  at  issue  in  term,  and  | 
there  shall  not  be  four  days  in  term  thereafter,  t 
then,  in  these  two  cases,  the  four  first  days  in 
the  next  term,  or,  if  it  shall  be  at  issue  in  term, 
and  there  shall  be  at  least  four  days  remaining 
in  term  thereafter,  then,  in  this  case,  the  days 
Bo  remaining  in  term,  shall  be  the  time  limited 
to  obtain  a  rule  for  a  commission  to  examine 
witnesses,  or  for  a  view,  or  ibr  a  struck  jurv, 
whereby   the   defendant  obtaining  the  rule 
may  stay  the  plaintiff  from  bringing  the  cause 
on  to  trial,  or  whereby  the  plaintiff  obtaining 
the  rule  may  stay  the  defenoant  from  serving 
a  notice  to  brine  the  case  on  to  trial.    Ibid, 

192.  But  if  the  rule  shaH  be  subsequently 
obtained,  the  plaintiff  may  bring  the  cause  to 
trial,  or  the  defendant  may  serve  a  notice  to 
bring  the  cause  on  to  trial,  and  be  entided  to 
judgment  thereupon,  notwithstanding  the  com- 
Riiasion  may  not  be  rettuned,  or  the  jury  may 
not  be  balloted  for  the  view,  or  may  not  be 
atnick,  as  the  case  may  be.    Ibid. 

193.  And  if^  at  the  time  of  giving  notice  of 
trial,  the  jury,  on  such  subsequent  rule  obtain- 
ed by  the  defendant,  should  not  be  balloted 
for  the  view,  or  be  struck,  as  the  case  may  be, 
the  plaintiff  nuiy  proceed  to  trial  on  the  ordi- 
nary jiiTV  process.    Ibid, 

194.  But  if  the  rule  shall  be  obtained  within 
the  time  lunited,  and  there  shall  be  a  delay  in 
the  party  obtaining  the  rule  to  have  the  Com- 
misaion  returned,  or  to  have  the  jury  balloted 
for  the  view,  or  struck,  the  Court  may,  on  mo- 
tion of  the  other  party,  order  the  rule  to  be  dis- 
charged, and  otherwise  further  order,  as  the 
case  shaU  be  judged  to  rec|uire.    Ibid, 

195k  Where  an  issue  to  the  country  is  ten- 
dered by  the  plaintiff,  and  he  adds  a  simUiUrf  he 
nmy  nodce  the  cause  for  trial  immediately, 
without  waiting  twenty  days,  to  see  whether 
the  defendant  will  demur  or  not ;  but  at  the 
peril,  however,  of  the  defendant's  striking  out 
die  nmUiteTy  and  demurring  borut  fidt.  He 
cannot  do  so  merely  for  delay  ;  for  that  woukl 
be  a  fraud  oa  the  9th  rule  ox  April  term,  1796. 
SkulUft  V.  Owen$,  14  J.  R.  345. 

XV.  Judgmaifi  by  confession ;  and  on  warrant 

o/dUomey. 

196.  Judgment  may  be  entered  on  a  eogno- 
viii  in  vacation,  ^den  v.  Rice,  1  C.  R.  498. 
*197.  A  confession  of  judgment 
[  ^St&7  ]  ought  to  be  for  a  certain  and  speci- 
fied sum.  Nichols  v.  Hewit,  4  J. 
R.  493. 

1U8.  A  confession  of  judgment  for  the 
amonm  of  an  award,  befi>re  it  is  published,  is 
bad.    Ibid. 

199.  To  a  scars  facias  on  a  judgment  en- 
tered by  confession,  tl»  defendant  cannot 
|jlead  any  matter  which  might  have  been  plead- 
ed to  the  original  action,  or  which  existed 
prior  to  the  judgment,  any  more  than  he  could 


have  done  to  a  scire  facias  on  a  judgnvent  after 
plea  pleaded,  but  his  proper  remedy  is  by  an 
application  to  the  Court  for  relief  on  motion. 
ATFariand  v.  Irwin,  8  J,  R.  77. 

200.  If,  after  judgment  by  confession,  the 
want  of  an  original  bill  shall  be  assigned  for 
error,  the  pfaintiff  may  file  an  original  bill,  as 
of  course,  and  nunc  pro  tunc,  as  of  the  term 
when  the  suit  was  commenced.  Reg.  Gtn. 
XIII.,  ^rU,  1796. 

201.  The  Supreme  Court  exercises  an  equit- 
able jurisdiction  over  judgments  entered  upon 
bonds  and  warrants  of  attorney.  Drasier  v. 
Frasier,  9  J.  R.  80. 

202.  Where  a  notice  is  endorsed  after  it  be- 
comes due,  and  in  an  action  by  the  endorsee 
against  the  maker,  he  confesses  judgment,  the 
jud^ent  will  not  foe  set  aside  to  let  in  an 
equitable  defence,  especially  where  the  origi- 
nal panies  are  m  pari  ddido,  Sebring  v. 
iiafA6un,  1  I.e.  331. 

203.  A  seemSf  that  if  a  defendant,  in  custody 
on  mesne  process,  executes  a  warrant  of  attor- 
ney, the  nature  of  which  is  explained  to  him 
by  an  attorney  who  does  not  witness  it,  and 
who  is  attorney  for  neither  party,  the  Court 
will  not  set  it  aside.  ManhaUan  Company  v. 
Browtr,  1  C.  R,  511. 

204.  A  warrant  of  attorney  was  given  in 
vacation,  to  enter  up  judgment  in  vacation  or 
term,  on  a  bond  given  at  the  same  time,  and 
payable  immediately  ;  and  judgment  was  en- 
tered up  as  of  the  precedmg  term,  which, 
though  erroneous,  the  Court  refused  to  set 
aside  on  motion.     Kin^  v.  Shaw,  3  J.  R.  142. 

205.  The  defendant,  m  such  case,  must  be 
left  to  his  remedy  by  writ  of  error ;  and  the 
plaintiff,  to  protect  himself^  by  a  release  of  er- 
rors, if  he  can  procure  it.    Ibtd. 

206.  The  Court  will  set  aside  a  warrant  of 
attorney  and  judgment  entered  on  a  bond 
given  to  a  sheriff  or  gaoler  by  a  prisoner  charg- 
ed in  execution,  for  the  amount  of  the  debt 
and  additional  charffes,  (in  order  to  obtain  his 
discharge,!  and  will  leave  the  obligee  to  seek 
his  remeffy,  if  any,  on  the  bond,  at  law. 
Richmond  v.  Roberts,  7  J.  R.  319. 

207.  On  the  application  of  a  iudgment 
creditor,  stating  that  a  judgment  had  been 
fraudulently  entered  up  on  a  bond  and  warrant 
of  attorney,  an  issue  was  directed  between  the 
parties  to  try  the  truth  of  the  allegation,  and 
the  plaintiff  directed  to  prove  the  consideration 
of  the  bond,  and  the  creditor  allowed  to  sub- 
pcena  witnesses,  in  the  name  of  the  defendant, 
to  attend  the  trial.  Drasier  v.  FVasier,  9  J«  R. 
80.  But  the  Court  will  not  interfere  to  set 
aside  such  a  judgment,  at  the  instance  of  a 
creditor  at  large.  fVintnngham  v.  ffintrtng- 
Aaffv20  J.  R.  296. 

206.  Where  it  appeared  that  a  bond,  on 
which  judgment  was  entered  *by 
confession,  was  given  for  a  gaming  [  *2/SS  ] 
debt,  and  the  counter  affidavits 
were  equivocal  or  evasive,  the  Court  refused 
to  award  an  issue  to  try  the  fact,  but  set  aside 
the  judgment,  and  declared  the  warrant  of 
attorney  void,  so  as  to  leave  the  party  to  his 
remedy  nu  the  bond  by  suit.  EvenU  v.  fru^pfs 
6  J.  R.  331. 
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909.  After  tlie  lape  of  18  yeora,  the  Court 
refused  to  |>ennit  a  judgment  to  be  entered  up 
oo  a  bond  and  warrant  of  attorney,  oo  the 
usual  oAidavit,  (t.  e.  that  the  hood  was  duly 
executed,  and  still  remaioed  due;  and  that 
the  obligor  waa  still  living,  and  that  judgment 
was  not  entered  before,  because  of  the  insol- 
vency of  the  obligor,)  the  legal  presumption 
l)eiug  that  the  bond  was  paid.  £xeeutor«  ^f 
Clark  V.  Hopkins,  7  J.  R.  556. 

210.  The  obligee  ought  to  have  rebutted  the 
prc8um|Hion,  by  showing  a  demand  of  pay- 
ment and  an  acknowledgment  of  the  debt 
within  18  years.     Ibid, 

21 1.  The  specificaiian  of  the  nature  and  con- 
sideration of  the  debt  required  by  the  act, 
(Seas.  41.  c.  259.  s.  8.)  to  be  filed  with  the 
record,  on  entering  up  a  judgment  by  virtue  of 
a  warrant  of  attorney,  should  be  so  precise 
and  iNirticular,  as  to  apprise  all  iiartiea  inter- 
ested, of  the  nature  and  oonsidemtion  of  the 
debt  It  ought  to  be  as  precise,  at  least,  as  a 
bill  of  particulars ;  a  statement  as  ^ eueral  as 
the  common  counts  in  a  declaration  is  not  suf- 
ficient.   Lawless  v.  Haeket^  16  J.  R.  149. 

212.  If  tlie  debt  be  for  goods  sold  and  de- 
livered, the  specification  ought  to  state  the 
kind,  quantity,  firice,  and  time  of  sale.    ibid.  ' 

21db  A  specification  filed,  may  be  amended, 
but  not  so  as  to  interfere  with  the  rights  of  in- 
tervening judgment  Greditor&    Jbid. 

XVI.  JudfpntfU  6y  dtfauU ;  (a)  ffTien  and  how 
default  may  be  entered;  (h)  hUerioaUorv 
judgment  and  assessment  of  damages  genend- 
ly;  and  also  under  the  7th  section  of  the 
statute;  (c)  SeUing  aside  dtfauU;  {i)  Set- 
ting aside  proceedings  subsequent  to  dtfauU. 

(a)  IVhen  and  how  de/auU  mety  be  entered, 

214.  If  either  party  shall  make  default  in 
not  answering,  the  opposite  party,  afler  filing 
an  affidavit  of  service  of  notice  of  the  rule  to 
answer,  and  of  a  copy  of  the  pleading^  may 
have  bis  default  entered  in  the  book  of^  com- 
mon rules.    Reg,  Gen*  VII.,  .^rtZ,  1796, 

215.  But  if  special  bail  should  be  required  in 
the  cause,  although  twenty  days  from  service 
of  notice  of  the  rule  to  plead  may  have  ex- 

Jiired,  the  default  shall  not  be  entered  until 
bur  days  after  notice  of  bail  shall  have  been 
received ;  and  if  bail  shall  be  excepted  to, 
then,  not  unul  four  days  after  the  bail  shall 
have  justified.    Ibid, 

216.  If  matter  which  must  be  pleaded  in 
abatement  be  contained  in  a  plea  in  bar,  with- 
out being  verified  by  affidavit,  the  plaintiff  may 
treat  it  as  a  nullity,  and  entera  defiuilt.  Hob- 
inson  v.  Fijfher,  3  C,  R.  99. 

217.  A  de&ult  cannot  be  entered  before  the 
defendant  has  appeared.  HoweU  v.  Dennistonj 
3C.R.96. 

^18.  The  party  is  to  be  gov* 
[  *269  ]    emed  by  the  pleadings  delivered 
to  him,  and  is  not  to  search  the  of- 
fice, to  see  whether  the  originals  are  filed. 
Smith  V.  ffeOs,  6  J.  R,  28a 

219.  So,  if  the  defendant  serves  a  plea,  and 
.a  plaintiff,  on  searching  the  ofiice,  find  none 
on  file,  he  cannot  enter  a  default    Ibid, 
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290.  A  default  cannot  be  entered  until  the 
day  afler  the  time  for  pleading  baa  expired. 
Thomas  v.  Douglass,  2  J.  C.  226. 

221.  If  the  defendant  gives  notice  of  mo- 
tion to  change  the  venue^  without  obtainiDg  an 
order  to  enlarge  the  time  to  plead,  or  a  certifi- 
cate, the  plamtiff  may,  when  the*  time  for 
pleading  is  out,  enter  a  default.  JEkhari  ▼. 
Dearman,  2  C.  R.  379. 

222.  But  if,  when  the  defendant  brings  on 
his  motion,  tbe  plaintiff  does  not  attend  to  ofv 
pose  it,  it  is  tantamount  to  a  waiver  of  hia  de- 
fault.   Ibid, 

22dL  Where  the  notice  of  a  rule  to  |4ead, 
with  a  copy  of  the  deelarttion,  was  eerwd  oa 
the  defendant,  personally,  on  the  12tfa  of  Jlfay^ 
and  special  bail  was  filed  on  the  28th  of  May^ 
but  no  notice  thereof,  or  of  the  retainer  of  an 
attorney,  was  given  to  the  .pkintifi**s  attorney 
until  the  6th  of  JunSy  and  a  defiiult  was  enter- 
ed on  the  4th  of  JunSj  for  want  of  a  plea  ;  tiutdf 
that  the  default  was  regularly  entered.  JLeis- 
penard  v.  Baker,  6  J.  R.  32a 

224.  Tbe  notice  of  appearance  is  ibr  tbe 
benefit  of  the  plaintiff's  attoniey,  and  may  be 
waived  by  him.    Ibid, 

225.  It  is  sufficient,  under  tbe  7tb  rule  of 
AprU  tenn,  1796,  that  the  'defendant,  tbougli 
the  rule  for  pleading  has  expired,  has  four  days 
after  bail  is  actually  filed  before  bis  defaolt  la 
entered.    Ibid, 

226.  It  is  absolutely  necesssfy  that  the 
plaintifiT  should  enter  a  default,  to  entitle  him- 
self to  interlocutory  judgment.  Oudauprde  r. 
Fan  Bergen,  C.  C.  47. 

227.  An  afiSdavit  of  tbe  service  of  a  copy 
of  a  declaration  and  notice  of  the  rule  to 
plead,  must  be  positive,  and  sufficient  at  the 
time  the  default  is  entered  thereon,  for  not 
pleading.  Executors  of  DooKttie  T.JEzeeaiort 
o/  Wojd,  5  J.  R.  359. 

228.  It  cannot  be  made  good  by  a  mbse^ 
quent  knowledge  of  the  fiu^  that  tlie  notice 
was  raceived  by  the  defendant's  attorney  at 
the  timew    Ibid. 

229.  The  defiiuh  bein^  duly  entered,  tbe 
party  who  shall  have  had  it  entered,  shall  not 
oe  held,  afterwards  to  accept  an  answer,  and 
may,  at  any  time,  after  four  days  in  term  shall 
have  intervened,  have  a  rule  entered  ft>r  such 
judgment  as  is  to  be  rendered  bv  law  by  reason 
of  the  default.    Beg,  Gen,  VIII.,  .^{pra,  1796. 

230.  But  the  Court,  in  term,  and  a  judge.  In 
vacation,  may,  on  motion  of  the  party  against 
whom  the  rule  to  answer  may  have  been  tak- 
en, make  such  order  for  enlarging  the  time  to 
answer  as  shall  be  judged  reaaonable  in  the 

Jbid. 


(b)  InteHocutory  judgment  and  assessment  of 
damages  generaUy;  and  also  under  the  7  A 
section  of  the  statute, 

231.  Rulee  for  interiocutory  judgment,  or 
assessment  of  damages^  must  be  entered  be- 
fore the  plaintiff  can  perfect  his  judgment  on 
tlie  default     Griswold  v.  Staughtany  1  C.  R.  6. 

*232.  Notice  of  executing  a  writ 
of  inquiry  may  be  given  at  any     [  *270  J 
fime  after  defiiult.    Gould  v.  Spefh 
cer,  2  C,  R.  IQ9. 
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233.  Interloorftory  jud^ent  may  be  enter- 
ed at  anv  time  bofbra  jieaing  a  writ  of  in- 
quiry.   Aid. 

234.  A  notice  of  executing  a  writ  of  in- 
quifjT  at  a  certain ,c1ay,  *^ provided  an  interlocu- 
tory judgment  aball  have  then  been  obtained  in 
the  causey**  is  ^ood,  and  tbe  words  of  the  pro^ 
▼iao  may  be  rejected  as  surplusage.  OoMoic/ 
V.  Booth,  12  J.  R.  151. 

2dS.  If  no  interlocutory  judgment  should, 
in  fact,  be  obtained,  and  tbe  notice  be  not 
countermanded,  the  party  giving  such  notice 
mustpay  costs.    Rid. 

23a  The  same  notice  of  assessm^Snt  of  dam- 
ages before  the  clerk  must  be  given,,  as  fi>r  the 
trial  of  a  cause.  Orten  v.  Gvtkritf  10  J.  R. 
128. 

237.  In  actions  of  debt,  where  a  judgment 
by  default  is  obtained,  the  plaintiff  need  not 
ioBue  a  writ  of  icquirv  to  ascertain  the  inter- 
est or  damages,  but  the  same  mav  be  ascer- 
tained by  tbe  clerk,  and  taxed  with  tbe  costs. 
Fenion  v.  Garliek,  6  J.  R.  287. 

238.  The  plaimiff  must,  however,  give  no- 
tice to  tbe  defendant  of  the  taxation  before 
the  clerk ;  and  if  he  neglects  to  give  such  no- 
tice, the  Cotm  will  set  aside  the  judgment 
but  onler  a  retaxation,  on  proper  notice ;  ana 
if  any  deduction  is  made  on  the  retaxation, 
the  amount  is  to  be  credited  on  the  execution. 
RuL 

239.  The  clerk,  on  an  assessment  of  dam- 
ages, may  take  proof  of  the  loss  of  the  orifi- 
nal  paper,  on  which  tlie  action  is  brought 
Per  Curiam,  14  J.  R.  347. 

240.  If  the  clerk  makes  a  mistake^  in  tbe 
assessment  of  damages,  the  Court  will  order 
him  to  make  another  assessment.  Burr  v. 
JBfeve,  1  J.  R.  507. 

241.  Where,  afler  the  execution  of  a  writ 
of  inquhry,  judgment  is  arrested  on  some  of 
the  counts  in  the  declaration,  the  plaintiff 
may,  on  payment  of  costs,  have  a  writ  of  in- 

[uiry,  de  nmfo,  on  the  counts  which  are  good. 

Tdiiagan  v.  HaUett,  1  G.  R.  104. 

24£  If  it  appears  that  important  questions 
of  law  win  arise  on  the  execution  of  the  writ 
of  inquirv,  the  Court  will  order  it  to  be  exe- 
cuted ben>re  a  judge  at  tbe  Circuit.  IWoiaon 
r.  CktHham,  2  J.  R.  107. 

243.  The  executing  a  writ  of  inauhy  Is  an 
inquest  of  office,  and  the  officer  who  presides 
acts  miniateriaHy,  and  not  judicially.  TUM" 
son  V.  Cheelham,  2  J.  R.  63. 

244.  It  may  be  executed  befbre  a  swono 
deputy  of  the  sheriff    Ibid, 

245.  A  defendant  who  attends  befbre  a  sher- 
iff with  his  witnesses,  on  notice  of  the  exe- 
cathig  of  a  writ  of  inqcury,  is  entitled  to  his 
eosUf  if  the  plaintiff  does  not  appear,  or  the 
wnt  18  not  then  executed.  Butter  v.  KeUev,  14 
J.  IL342. 

246.  A  writ  of  inquiry  of  damages  cannot 
be  executed  on  a  Sunday ;  nor  can  the  jury 
wbo  have  been  empanelled  on  Saiurdcnf,  sod 
heard  the  allegations  and  proofii  of  the  parties 
be^Mre  12  o'clock  at  nij^t,  assess  the  damages 
and  driver  their  Terdiet  to  the  sheriff  on 
Sundt^.    Buffer  T.  JCrff^,  15  J.  R.  177. 

347.  If  the  plaintiff  ims  any  otyjection  to 


the  jurors  summoned  on  the  inquest,  he  must 

state  them  openly ;  and  if  he  state 

them    privately    ♦to    the    sberifT,     [  •ftTl  ] 

who  thereupon  discharges  a  juror, 

the  inquest  will  be  set  aside.    Ibid, 

248.  If  a  party  to  an  arbitration  bond  re- 
vokes the  power  given  to  the  arbitrators,  as  he 
may,  before  an  award  is  made,  the  penalty  of 
the  bond  is  thereby  fbrfeited ;  but  the  plain- 
tiff must  assign  breaches,  and  have  bis  dam- 
ages assessed  under  the  7th  section  of  the 
statute:    Mien  v.  WaUon,  16  J.  R.  205. 

249.  Where  one  of  two  defendants  pleads 
vnd  the  other  makes  default,  the  plain- 
tiff cannot  proceed  to  try  the  issue  joined, 
and  have  tbe  damages  assessed  against  both 
defendants,  befbre  an  interlocutory  judgment 
has  been  regularly  entered  against  the  defend- 
ant who  nedects  to  plead.  ilaH  v.  De  Lord. 
17  J.  R.  270, 

250.  The  Court  may  assess  damages  with- 
out the  intervention  of  a  jury.  J^CoUum  v. 
Barker,  3  J.  R.  153. 

251.  So,  where  it  appeared  by  the  record 
on  a  writ  of  error  fiom  a  Court  of  Common 
Pleas,  that  a  junr  was  summoned,  and  the 
damages  assessed  in  the  presence  of  the 
Court,  and  judgment  entered  for  the  amount, 
without  an  inquisition  returned,  the  judgment 
was  affirmed.    Ibid. 

252.  jB  seeme,  that  the  plaintiff  cannot  take 
an  inquisition  on  such  of  the  counts  of  his 
declaration  as  he  thinks  fit,  but  that  the  assess- 
ment of  dami^res  must  apply  to  the  whole 
declaration,  as  set  forth  in  the  writ  of  inquiry 
Bachu  V.  Bichurdeon,  5  JL  R.  476u 

253.  If^  after  judgment  by  m2  dicji,  or  nofi 
9um  informaiui,  the  want  of  an  original  bill  be 
assigned  for  error,  the  plaintiff  may  file  it,  of 
course,  nunc  pro  tune,  as  of  the  term  when 
the  suit  was  commenced.  Beg.  Gen.  XJII., 
w^;?n7, 179a 

254.  In  an  action  upon  a  recognizance  giv- 
en bv  the  fattier  of  a  bastard  child,  under  the 
act,  (Sees.  36.  c  12l  s.  4.)  the  damages  are  not 
to  be  aaeessed,  it  not  being  within  the  seventh 
section  of  the  act  for  the  amendment  of  tbe 
law ;  but  the  verdict  must  be  fbr  die  penalty, 
the  whole  of  which  is  to  be  recovered,  and  is 
not  intended  to  stand  merely  as  a  security 
against  further  breaches.  The  Peojde  v.  Bd» 
yea,  16  J.  R.  155. 

(c)  Setting  euide  dtfauU. 

255.  A  regular  default  vrill  be  set  aside,  on 
an  affidavit  of  merits,  and  payment  of  costs, 
if  an  opportunity  fbr  a  trial  has  not  been  lost. 
DaoenpoH  v.  Forte,  6  J.  R.  131.  &  P.  TW- 
madfe  v.  Stockholm,  14  J.  R.  342.  Contrary 
to  the  previous  practice,  which  required  an 
excuse  to  be  shown  for  not  having  pleaded. 
^^mtltry  y.  Edwarde,  2  J.  C.  lia  8.  C.  C. 
C.  124.  Spencer  y.  WM,  1  C.  R.  118.  Gogv- 
wM r,  Vandenbergh,  tdL-156.  Beekman  y. 
Franker,  3  C.  R.  §5. 

296.  Where  the  Court  is  applied  to,  to  set 
aside  a  proceeding  Ibr  imgularity,  the  want 
of  merits  will  not  be  ns^uded.  HawtU  y 
jt^fftftisfofi,  3  C  R.  vol 

257.  Where  the  plaintifT^  attorney  receiv 
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ed  notice  of  retainer  from  two  attorneys  for 
the  defendant,  successively,  and,  without  in- 
forming the  second  attorney  of  the  first  no- 
tice, served  a  declaration  on  the 
[  *fl7^  1  *firet  attorney,  a  de&ult  was  set 
aside,  with  costs,  on  the  applica- 
kioB  of  the  second  attorney.  M'N^tahf  v.  Mor^- 
wm,  1  J.  C.  28. 

258.  A  default  was  set  aside,  on  affidavit 
that  the  plea  was  sent  by  mail  to  the  plaintiff's 
attorney,  the  receipt  of  which  was  not  denied 
in  his  counter  affidavit,  with  costs,  to  be  paid 
by  the  plaintiff's  attorney  himself.  Stafford  v. 
Cole,  1  J.  C.  4ia  S.  a  C,  C.  107.  Hudson 
V.  Henry,  1  C.  R.  67.  &  P,  Ludlow  v.  H^ 
cra/l,  2  C.  R.  386. 

259.  On  an  application  to  set  a8id«  a  de- 
fault, bail  are  not  entitled  to  any  peculiar  in- 
dulgence. Gorham  v.  Laamng,  2  J.  C.  107. 
S.  C.  C.  C.  1J7. 

260.  A  default  was  set  ande,  where  the  de- 
fendant's attorney  acted  under  a  mistake  as  to 
the  practice,  and  swore  to  merits.  Ru»mi  ik 
BaU,  3  J.  C.  91. 

'  261.  Where  an  attorney  appeared  for  the 
deiendant,  in  a  bail  bond  suit,  after  a  default 
had  been  entered,  and  was  not  apprised  by 
the  plaintiff's  attorney  of  the  state  or  proceed- 
ings, who  entered  judgment,  and  executed  a 
writ  of  inquiry  in  the  original  suit ;  on  appli- 
cation of  the  defondani,  the  Court  oniered 
the  judgment  on  the  bail  bond  to  stand  as  se- 
curity, and  the  costs  on  that  to  remain  also ; 
the  default,  and  subsequent  proceedings  in  the 
original  suit,  to  be  set  aside,  on  payment  of 
the  costs  of  entering  the  jud^ent  under  the 
statute,  and  executing  the  writ  of  inquiry ;  the 
defendant  to  plead  ingUmJUr  to  the  declaration 
filed,  take  short  notice  of  trial,  and  pay  the 
costs  of  the  application.  Termeni  v.  Stede,  1 
C.  R.68. 

262.  In  an  action  not  bailable,  a  default  will 
not  be  set  aside,  because  the  clerk  had  neg- 
lected to  enter  the  defendant's  appearance; 
and  it  may  be  done  nunc  pro  tunc.  Rom  v. 
HubUe,  1  C.  R.  512. 

263.  The  plaintifi^  on  demand,  gave  oyer 
different  from  that  set  out,  to  which  the  de- 
fondant  pleaded  turn  est  fattum ;  the  plaintiff 
then,  without  any  rule  or  notice,  served  a 
fresh  over,  and  20  days  afbsr,  signed  judgment 
by  de&ult:  the  default  was  set  aside,  with 
costs.     CHnion  v.  Porter,  2  C.  R.  17& 

264.  If,  in  an  action  by  a  corportition,  a  de- 
fault be  entered,  while  the  defendant  is  peti- 
tioning them  for  reUef  in  the  premises  on 
which  the  action  b  brought,  it  will  be  set 
aside,  with  the  proceedings  Ihereon,  on  affi- 
davit of  the  cireumstanceS)  and  of  merits. 
Corporation  of  Ntw-York  t.  Sands.  2  C.  R. 
378: 

265.  If  a  notice  of  retainer  of  attorney  be 
sworn  to  have  been  fiven  by  the  defendant, 
and  denied  by  the  plamtiff,  for  want  of  which 
a  default  has  been  entered,  it  will,  with  the 
subsequent  proceedings,  be  set  aside,  on  uslj-- 
roent  of  costs,  if  accompanied  by  an  affidavit 
of  merits.    Thompson  ▼.  Payne,  3  C.  R.  88. 

266.  Where   notice    of  appearance   was 
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sworn  to  have  been  sent  to  flie  agent  of  the 
defendsnt's  attorney,  to  be  serv^  on  the 
plaintiff's  attorney,  who  denied  the  receipt  of 
It,  the  Court  would  not  set  aside  a  defiiuk  un- 
less the  agent  to  whom  the  papers  were  sont 
would  show  tliat  he  had  not  received  them. 
Lansing  y.  Homer,  3  C.  R.  95. 

267.  Misapprshension  of  a  stipulation,  and 
a  delay,  from  accident,  were  admitted  as 
muncM  for  setting  aside  a  default.  C^ney  v. 
Bacon,  3  C.  R.  m 

268.  A  defauh  was  set  aside,  the  defendant 
supponng  the  suit  to  *have  been 

brought  in  the  Comnion  Pleas,  and     [  *i^73  ] 
haying  retained  an  atton.Ksy  to  de- 
fend there.     WUson  y.  Guttrte,  3  C.  R.  134. 

269.  Misapprehension  of  the  time  of  the 
return  of  the  writ  was  admitted  as  an  excuse., 
and  the  defouk  set  aside,  on  paynien^  of  cosas^ 
and  pleading  issuably.  Qwrdxnier  v»  Croeksr, 
3  C.  fc  139. 

270.  A  defauk  was  set  aside,  the  defondant 
supposing  that  he  bad  not  been  arrested*  and 
swearing  te  merits.  Beanst  y.  FulUr^  4  J.  R. 
486. 

271.  Wfaere  a  plea  was  sent  to  the  plaiotiiFs 
attorney,  but  miscarried,  and  a  judgment  by 
defkult  was  entered  for  want  of  a  plea,  the 
Court,  on  an  affidavit  of  merits,  allowed  the 
defendant  to  come  in  and  plead*  and  go  to 
trial;  but  ordered  the  judgment  to  stand  ss 
security,  as  the  party  had  lost  a  t{iaL  Ftudon 
y.GarUek,6J.R.^. 

272.  A  default  was  set  aside,  on  peyment  of 
costs,  where  the  d^endant's  attorney  had  far- 
gotten  to  file  the  plea,  and  a  copy  without  sig- 
nature was  served.    Kip  v.  Cohan,  C.  C.  45. 

273.  If  a  regular  judgment  has  been  obtain- 
ed against  an  executor  or  administnitor,  by  de- 
fault, and  more  than  a  term  has  elapac^l  since 
the  defendant  knew  of  the  default,  yet  the 
Court  will  set  aside  the  default,  on  payment  of 
costs,  to  let  in  the  defendant  to  ^^ui,  so  as  to 
prevent  his  being  made  liable,  de  oonis  propnis, 
through  the  ignortmee  or  negligence  of  hb  at- 
torney.   PMk^M  y.  Abteeey,  6  J.  R.  1291 

274.  An  affidavit  of  a  good  and  suhstanM 
defence  in  the  cause,  is  a  sufficient  affidavit  of 
merits.  Briggs  y.  Britmj  3  J.  R.  449.  BU 
see  Jackson  v.  Stiles,  3  C.  R.  9a 

275.  In  the  ordhiaiy  affidavit  of  meriis,  to 
set  aside  a  de&ult,  it  is  reqaisite  that  the  pany 
should  state  as  to  his  being  advised  by  counsel. 
mikes  y.  Hp^cAJfciM,  5  J.  R.  360. 

276.  But  where  he  sets  forth  the  focts  which 
constitute  the  merits  of  his  defonce,  so  that  the 
Court  can  judge  of  the  merits,  it  is  sufficient, 
without  saying  he  is  advised  by  counaeL   /ML 

277.  An  afiidavit  of  tlie  defendant's  attorney, 
statins,  that  '*  he  was  informed,  and  verily  be- 
lievecL  that  the  defendant  bad  a  sufaataniial  de- 
fence,'' on  the  merits,  is  not  sufficioiL  Briggi 
y.  BrigQ,  3  J.  R.  258. 

278.  To  set  a^e  a  default  on  the  ground  of 
having  since  discovered  evidence  sufficient  to 
support  a  plea,  the  names  of  the  wimesses  must 
be  disclosed,  as  well  as  what  is  expected  to  be 
proyed  by  them.  Bichardson  v.  BocHim^  1  J. 
R.59. 
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(d)  Setting  aside  procttdingt  subsequent  to  a 

de/auU. 

279.  Proceedings  subsequent  to  a  default, 
mav  be  set  aside  for  irregularity ;  but  the  de- 
fiiult  itself  will  stlU  remain,  unless  the  defend- 
ant can  excuse  it.  QriswM  v.  StoughJtony  1 
C.  R.  6.    &  P.  Spencer  v.  ffebb,  id.  118. 

280.  Where  the  parties  agreed  that  any  mat- 
ter mi^ht  be  given  m  evideuce  before  the  sher- 
iff^ which  could  be  given  on  a  trial,  or  could 
have  been  pleaded,  an  inquisition  will  not  be 

set  aside,  because  the  'sheriff  ad- 
[  *d74  ]     mitted  improper,  or  rejected  proper 

evidence.  Sharp  v.  DusenbturVj  2 
J.  C.  117.    A  C.  C.  C.  134. 

281.  An  inquest  of  office  is  to  inform  the 
conscience  of  the  Court ;  and  an  inquisition 
will  not  be  set  aside,  on  the  ground  of  the  ad- 
mission of  improper  evidence,  unless  it  appears 
that  injustice  has  been  done.  fFard  v.  Haighi^ 
3J.C.80. 

282.  A  writ  of  inquiry,  never  executed  or 
returned,  and  in  the  possession  of  the  plaintifi^ 
cannot  be  set  aside  ;  but  the  Court  will  permit 
him  to  issue  one,  de  novo.  Meet  v.  fficicoHy  1 
C.  R.25a 

283.  In  an  action  on  a  promissory  note,  the 
plaintiff's  attorney  residea  in  JVew-  York,  and 
bad  no  agent  in  Mbany^  near  which  the  defend- 
ant's attorney  lived ;  the  defendant's  attorney 
non  prosseil  the  plaintiff  for  not  declarinfE,  put- 
ting up  bis  notices  in  the  clerk's  office  m  M- 
bony ;  in  the  mean  time,  the  plaintiff's  attorney, 
at  ATew-YoHty  obtained  judgment  bv  default, 
and  the  damages  assessed  were  endorsed  on 
Che  note  by  the  clerk ;  the  plaintiff's  attorney 
havinff  discovered  the  circumstances,  paid  the 
defendant  the  costs  of  the  nonpros.j  and  vacat- 
ed his  ovrn  judgment ;  having  commenced  a 
second  suit,  he  was  allowed,  on  motion,,  to 
strikeout  the  assessment  endorsed,  ^terbury 
V-  Teller,  1  C.  R.  495. 

284.  Default,  judgment,  and  execution  were 
Bet  aside,  with  costs,  for  irregularis,  where  no 
merits  were  sworn  to,  on  condition  that  the 
defendant  should  not  bring  an  action  for  false 
imprisonment.    Depiyster  v.  }Fame,  2  C.  R.  45. 

285.  An  inquisition  will  be  set  aside  where 
the  defendant's  attorney  is  prevented,  by  indis- 
position, from  attending  on  the  execution  of  the 
writ,  and  tlie  defendant  himself  has  had  no 
notice  of  the  day,  especially  if  the  damages 
are  excessive ;  but  tite  defendant  must  consent 
that  judgment  should  be  entered  as  of  the  same 
term.    Koy  v.  Clough,  2  C.  R.  381. 

286.  If  any  one  mix  with  the  jury,  on  a  Writ 
of  inquiry,  the  inquisition  wilt  be  set  aside, 
each  party  paying  his  own  costs.  Woods  v. 
Hart,  3  C.  R.  96. 

287.  Where,  in  an  action  against  executors, 
there  was  a  special  count  in  the  declaration, 
and  several  money  counts  added,  as  matter  of 
course;,  but  no  distinct  causes  of  action,  and 
after  interlocutiMry  judgment,  damages  were 
separately  assessed  on  each  count,  and  jud(|- 
ment  was  arrested  on  the  first  count,  the  inqui- 
sition on  the  other  countu  was  set  aside,  and  the 
defendant  allowed  to  plead,  upon  terms.  Liv-- 
insrston  v.  Executors  of  Idotngstonj  3  J.  R.254. 
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288.  In  an  action  for  slander  or  a  libel,  an^ 
inquisition  will  not  be  set  aside  on  the  ground 
of  excessiveness  of  damages,  uuless  they  ap- 
pear to  be  very  outrageous  and  enormously 
excessive.     JKuotson  v.  Cheetham,  2  J.  R.  63. 

289.  Where,  after  interlocutoiy  judgment, 
an  attorney  was  retained' by  the  defendant,  who 
gave  notice  of  his  retainer,  and  the  plaintiff 
executed  a  writ  of  inmtiry,  without  giving  no- 
tice to  the  attorney,  the  writ  and  subsequent 
proceedings  were  set  aside.  Van  Ijoon  v. 
Dr^xs,  C.  C.  50. 

^^.  Afler  the  plaintiff  has  perfected  bia 
judgment,  the  defendant  *can  only 
be  relieved,  on  payment  of  costs  and    [  ^fVTB  ] 
filing  a  plea  instanter.     Giles  v. 
Cainesy  3  C.  R.  107. 

291.  Where  a  rule  was  granted  to  set  aside 
a  default  and  subsequent  proceedings  on  pay- 
ment of  costs,  and  the  costs  were  reffulariy 
demanded  of  the  defendant,  but  not  paid,  and 
the  plaintiff  afterwards  issued  an  execution  on 
the  judgment,  the  Court  refused  to  set  aside 
the  execution.  PugsUy  v.  Van  Attn,  8  J.  R.  352 . 

292.  Where  the  plaintifT)  after  obtaining  in 
terlocutory  judgment,  neglected  to  proceedfur 
ther,  for  more  than  two  terms,  a  rule  was  grant 
ed,  on  motion  of  the  defendant,  that  the  plain 
tiff  execute  his  writ  of  inquiry,  in  thirty  days, 
or  be  non  prossed.  Kent  v.  ATDonaldf  15  J 
R.400. 

XVIL  Striking  out  counts,  8fc, 

293.  Where  the  defendant,  in  an  action  for  a 
libel,  in  his  plea,  set  forth,  in  K(ec  verba,  two 
declarations  by  the  plaintiff  iii  two  other 
actions,  the  Court  ordered  theni  to  be  struck 
out,  as  being  an  oppressive  encumbrance  on 
the  record.    Spencer  v.  Tabele,  9  J.  R.  130. 

294.  In  an  action  for  a  libel,  the  defendant 
pleaded  not  guilty,  and  gave  notice  of  certain 
facts  to  be  proved  on  the  trial ;  and  afterwards 
moved  for  leave  to  strike  out  the  notice,  but 
the  Court  refused  to  grant  the  motion,  unless 
tie  would  make  affidavit  of  the  falsehood  of 
the  matters  stated  in  the  notice.  Clinton  v. 
MUchdl,  3  J.  R.  144. 

XVJII.  lYioolous  demurrer, 

295.  To  take  the  effect  of  a  motion  for  judg- 
ment in  case  of  a  frivolous  denmrrer,  notice  of 
bringing  on  the  argument  must  be  given.  Anof^ 
ynumSy  2  C.  R.  5(i. 

296.  If  the  notice  of  motion  specify  that 
it  will  be  grounded  on  the  frivolousncss  of  the 
demurrer,  it  will  give  the  applicant  a  priority 
before  other  enumerated  causes,  and  entitle  him 
to  judgment,  on  reading  the  affidavit  of  service 
and  no:  ice,  if  no  opposition  be  made.  JkfCo&e 
V.  M'Kay,  2  C.  R.  100. 

297.  by  opposition,  is  not  meant  the  mere 
saying  of  counsel  that  they  oppose ;  it  must  Iw 
such  as  has,  at  least,  a  color  or  semblance  of 
reality.    Kane  v.  Sc^fidd,  2  C.  R,  368. 

298.  A  motion  for  judgment  on  a  frivolous 
demurrer  will  not  sain  a  priority,  unless  the 
notice  state  that  the  frivolousncss  of  the  demur- 
rer is  the  ground  of  application.  IGhhe  v. 
Stoddard,  3  C.  R.  129. 

299.  The  Court  will  not  allow  a  frivolous 
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demurrer  to  be  withdrawn,  on  an  affidavit  of 
merits.  GrmoM  v.  Hoikina^  IJ.  C.  135.  & 
a  C.  C.  75. 

XIX.  Ptaiietdars  of  demand  and  iei-qffi 

300.  The  defendant  may  call  on  the  plain- 

tiff for  the  particulars  of  *hi8  de- 
[  *fl7Q  ]    mand,  where  they  are  not  disclosed 

in  the  declaration.  Mercer  v.  Savre, 
3  J.  R.  24a 

301.  So,  the  plaintiff  may  call  on  the  de- 
fendant for  the  particuliirs  of  his  set-otl^ 
where  they  are  not  set  forth  in  his  notice  or 
plea.     Ibid. 

And  see  ante^  XII.  173, 174. 

XX.  ffhen  the  venue  tciU  be  changed, 

302.  After  issue  joined,  the  defendant  may 
apply  to  have  die  venue  changed,  provided  a 
trial  has  not  been  lost,  and  it  will  occasion  no 
delay.    Delavan  v.  Baldwin,  3  C.  R.  104. 

303.  And,  under  these  circumstances,  it  may 
be  done  at  any  time  afler  issue  joined.  Kent 
▼.  Dodge,  3  J.  R.  447. 

304.  The  Court  has  an  equitable  power  over 
venues,  which  they  will  exercise  to  promote 
the  convenience  of  suitors,  and  to  save  expense 
to  the  parties.  Manning  v.  Downing,  2  J.  R.  453. 

305.  On  a  motion  to  change  tlie  venue,  where 
the  party  swears  that  he  has  a  good  defence 
on  the  merits,  he  must  also  add,  as  he  is  advised 
by  counsel,  as  in  other  cases.  Swaritoovt  v. 
Hoage,  16  J.  R.  3.  Contra,  Metcalf  v.  Clark, 
5  J.  R.  361. 

306.  The  defendant's  affidavit  need  not  state 
the  cause  of  action ;  the  plaintiff  must  show 
that  it  is  not  transitory.  Baker  v.  Sleight,  2  C. 
R.46. 

307.  The  defendant's  afHdavit  must  be  posi- 
tive that  the  cause  of  action  arose  in  another 
county ;  if  he  swears  to  his  belief,  it  is  not  suf- 
ficient   Ihmklin  v.  UnderhUl,  2  J.  R.  374. 

308.  It  must  be  stated  positively,  and  not 
argumentatively.  Manning  v.  Downing,  2  J. 
R.453. 

309.  On  a  motion  to  change  the  venue,  no 
costs  are  allowed  on  either  side.  }forthy  t. 
GOfrerf,  4  J.  R.  492. 

310.  The  venue  will  be  changed  in  a  tran* 
aitory  action,  on  an  affidavit  that  the  cause  of 
action,  if  any,  arose  in  the  county  into  which 
it  is  moved  to  change  it ;  and  also  stating  that 
materia]  witnesses  reside  there, .  unless  the 
plaintiff  stipulate  to  give  material  evidence  in 
the  county  m  which  it  is  laid.  Bentley  v.  ffea^ 
ver,  1  JL  C.  240.  fVoods  v.  Fan  Ranken,  1  C. 
R.  122.    Spencer  v.  Hulbert,  2  C.  R.  374.    Dur 

ar  V.  Dronk,  3  C.  R.  95.    Franklin  v.  Under' 
2  J.  R.  374. 

311.  It  is  not  sufficient  to  change  the  venue, 
for  tlie  defendant  to  state  that  material  witnesses 
reside  in  the  county  to  which  be  wishes  to  re- 
move it ;  it  ought  to  be  added,  that  evidence 
will  be  given  of  some  material  fact  happening 
there.  Gowrley  v.  Shoemaker,  1  J.  C.  392.  & 
C.  C.  C.  103. 

312.  An  affidavit  of  the  defendant's  attorney, 
that  the  plaintiff  confessed  that  the  cause  of 
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flictioQ  arose  in  another  county  is  sufficient. 
ScoU  V.  Gii}bs,  2  J.  C.  lid     5.  C.  C.  C.  127. 

313.  In  assumpsit,  on  a  promissory  note,  the 
venue  was  changed  on  an  affidavit  sta^g  fnud 
in  olitaining  the  note,  and  that  the  defeodsm^ 
witnesses  reside  in  the  county  to  which  it  ws 
moved  to  change  the  venue.  Allen  v.  Bruce, 
I C.  R.  107. 

*314.  In  an  action  for  use  and  [*277] 
occupation,  the  venue  will  be 
changed  to  the  county  in  which  the  premises 
are  situated,  and  in  which  all  the  defeodaot^ 
witnesses  reside,  if  the  plaiuiiff  do  not  show 
that  be  has  any  in  tlie  county  in  which  it  is 
laid.    Low  y.  HalleU,  2  C.R.  374. 

315.  In  an  action  for  a  libel,  if  tlie  defend- 
ant swears  that  the  libel  was  puhiished  m 
a  different  county  from  that  in  which  the 
venue  is  bid,  and  th^  he  has  a  Dumboof 
material  witnesses  residing  in  such  county,  the 
Court  will  direct  the  venue  to  be  cban^ 
Mcholson  V.  Loihrop,  3  J.  R«  139. 

316.  In  assun^stt,  where  the  count  is  gen- 
eral, the  venue  will  not  be  changed  on  the 
goneral  affidavit.  fVhealon  v.  iS/omoa,  2  J.C 
111.  S.  C.  C.  C.  121. 

317.  But  the  affidavit  must  state  tfait  the 
defendant  has  reason  to  believe,  that  special 
matter  is  intended  to  be  given  in  erideooe^ 
t^numerate  the  particulars,  and  declare  that  k 
arose  in  the  county  to  which  he  would  remove 
the  cause,  and  not  elsewhere.    Ibid^ 

318.  The  venue  will  not  be  changed  from 
the  city  of  .VevhYork,  because  the  corporedon 
are  plaintiffs.  Corporation  of  Mw-York  v. 
Dawson,  2  J.  C.  335. 

319.  In  an  action  against  a  sheriff,  the  ap- 
posed influence  of  his  office  in  his  countr  ii 
not  a  reason  for  changing  the  venue.  £•* 
ker  V,  height,  2  C.R.  4k   . 

320.  In  an  action  for  a  libel,  the  Couit  wiA 
not,  on  the  comraoa  affidavit,  cliange  tin 
venue  from  a  county  in  wbich  die  libel  M 
been  circulated,  to  that  in  which  it  was  print- 
ed.    ClinUm  v.  Croswefi,  2  C.  R.  245. 

321.  In  an  action  by  a  turnpike  compinTt 
for  ruiming  a  road  parallel  to  theirs,  in  order 
to  draw  off  the  toll,  the  Court  will  not  cbang" 
the  venue  on  an  affidavit,  stating,  tliat  (m 
the  prejudices  of  the  county  against  '""P'*f 
roads,  *an  impartial  trial  could  not  be  bid. 
J^eW'Windsor  Twrnpiks  Companif  v.  IfiBw",* 
C.  R.  127.  . 

322.  The  Court  would  not  change  IM 
venue  fmm  the  county  of  Kiai^  to  tlie  city  of 
JVcto-  York,  as  from  the  proxinuty  of  the  court- 
house in  the  former  to  the  latter  |jlacc,  there 
could  be  no  inconvenience.  Mum^ord  ▼• 
Cammann,  3  C.  R.  139. 

32a  On  a  motion  to  change  the  venue  a 
account  of  material  witnesses  residing  « 
another  county,  the  defendant  ought  to  state 
their  number,  otherwise  the  Court  cannot  in- 
tend that  he  has  more  than  one,  so  that  if  tw 
plaintiff  swear  to  one  witness,  the  prepoiw«^ 
ance  will  be  in  his  fiivor.  Mimrv.  Gflmis«» 
4  J.  R.  481. 

324.  Where  the  cause  of  action  ifl  n?J 
wholly  or  neceamrily  confined  to  a  singj 
county,  the  venue  will  not  be  changed,  tm 
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UDon  special  grounds,  as  where  the  witneaBes 
of  both  parties  reside  in  the  county  to  which 
the  defendant  wishes  to  bring  the  venue. 
nwnftt  V.  OrcfM^  9  J.  R.  24d. 

325.  And  if  the  plaintiff's  witnesses  re- 
side in  the  county  in  which  he  has  laid  the 
venue,  unless  there  is  a  great  and  striking 
preponderance  againt  hini^  the  venue  will  not 
be  changed.     Ibid, 

326.  The  plahitifT  cannot  retain  the  venue 
on  an  affidavit  of  his  belief^  that  be  cannot 

have  a  fair  trial,  by  reason  of  cer- 
[  *5^8  ]    tain  local  prejudices,  *&c.,  without 

also  stating  the  reasons  and  ground 
of  bis  belief.  ScoU  v.  Gt&&«,  2.  J.  C.  1 10.  &  C. 
C.  C.  127. 

327.  In  an  action  of  slander,  the  Court 
would  not  retain  tlie  venue,  on  an  affidavit, 
that  a  violent  party  spirit  prevailed  in  the 
county  to  which  it  was  nioved  to  be  changed. 
Zobitskit  V.  Bauder,  1  C.  R.  487. 

328.  In  actions  perfectly  transitory,  and 
arising  on  contracts,  the  plaintiflT  will  not  be 
permitted  by  stipulation  to  retain  the  venue, 
where  the  defendant  will  satisfy  the  Court 
tbat  he  has  material  witnesses  in  a  distant 
county :  but  if  the  plaintiff  can  swear  that  he 
has  material  wimesses  residing  in  the  county 
in  which  he  has  laid  the  venue,  he  may  retain 
ic  Manning  v.  Doundney  2  J,  R.  453.  S,  P. 
Stouienbergh  v.  Legg,  2  J.  R.  481. 

329.  So,  in  trespass  de  bonis  asportaiia^  the 
plaintiff  to  retain  the  v«niie,.  must  stipulate  to 

give  matenal  evidence  in  the  county  in  which 
e  laid  it.    Rosa  v.  Loumy  8  J.  R.  354. 

330.  So,  in  trover,  the  plain tidT  has  not  an 
option  as  to  the  venue;  the  place  where 
the  cause  of  action  arose,  is,  prima  facie,  the 
place  Avliere  the  venue  ought  to  be ;  and  if 
the  defendant  shows,  by  affidavit,  where  the 
cause  of  action  arose  exclusively,  and  that  he 
has  witnesses  raateriid  to  his  defence  residing 
ia  that  county,  he  has  a  right  to  have  tlie 
venue  thei^    Dunju  v.  Orcoft,  9  J.  R.  248. 

331.  The  plaintiff  cannot  devest  him  of 
this  right,  but  by  stipulating  to  ^ve  evidence 
arising  in  the  county^  where  he  has  laid  the 
venue ;  and  in  addition  to  that  stating  that  he 
has  wimesses  material  to  his  cause  residing  in 
that  county.    Ibid, 

332.  R  sums,  that  if  the  plaintiff  stipulates 
to  bear  all  the  expenses  of  bringing  the  de- 
fendant's witnesses  to  the  county  where  the 
venue  is  laid,  the  Court  will  not  change  it 
WorOiy  V.  GabertyiJ.  R.  492. 

333.  Where  the  venue  in  a  cause  is  chang- 
ed, it  is  not  necessary  to  serve  a  new  declara- 
tion on  the  defendant,  but  only  a  copy  of  the 
rule  for  changing  the  venue ;  and  the  declara- 
tion may  be  altered  at  anv  time,  so  as  to  con- 
form to  the  rule.  Smiih  v.  Sharps  13  J.  R. 
466.    &  P.  Root  V.  7\tylor,  18  J.  R.  335. 

334.  The  want  of  the  alteration  of  the  dec- 
laration on  file  is  no  excuse  for  any  irregu- 
larity on  the  part  of  the  defendant,  who  must 
proceed  as  if  it  had  been  actually  made.    Ibid, 

335.  The  pUdntiff  cannot  move  directly  to 
change  the  venue;  but  he  may  move  to 
amend  the  declaration  for  tbat  purpose.  Swarl- 
woui  V.  Payne,  16  J.  R.  149. 


336.  Where  the  plaintiff  obtains  a  rule  to 
amend  his  declaration,  by  changing  the  venue, 
the  notice  of  trial  has  no  effect,  nor  is  tlie 
defendant  bound  to  take  notice  of  it,  until  he 
has  received  notice  of  the  change  of  venue. 
Clark  V.  Belden,  19  J.  R.  174. 

XXI.  Consolidaiing  actions. 

337.  The  consolidation  rule  of  the  Supreme 
Court  is  the  same  as  the  English  rule.  Ctason 
V.  Cfturcfc,  IJ.  C.  29.    S,C.C.C.6Q. 

338.  Where  several  actions  are  brought  on 
one  policy  of  insurance,  *the  Court 

will  grant  imparlances  in  all  the    [*d70] 
cases  except  one,  until  the  plaintiffi 
consent  to  enter  into  the  consolidation  rule. 
Ibid. 

339.  Actions  upon  different  policies,  though 
on  the  same  risk,  will  not  be  consolidated. 
Common  v.  Mw-York  Insurance  Company^  1 
C.  R.  114. 

340.  Where  separate  suits  are  brought  at 
the  same  time,  and  between  the  same  parties, 
of  different  dates,  for  different  sums,  and  pay-  ' 
able  at  diffi^rent  times,  the  Court  will  not 
order  them  to  be  consolidated.  7%>mpson  v. 
Shepherd,  9  J.  R.  262. 

^1.  But,  it  seems^  that  where  separate 
suits  are  brought  upon  notes  or  contracts 
made  at ^  the  same  time,  which  mig(it  have 
been  unfted  in  one  action,  and  when  the 
defence  is  the  same  in  all,  a  consolidation  will 
be  granted.    Ibid, 

342.  Where  a  comraisaon  has  been  issued 
in  a  consolidated  cause,  in  which  the  oppo- 
site partv  had  joined,  the  evidence  taken  under 
it  may  be  read  on  the  trial  of  the  principal 
suit.     Waterbury  v.  DelqMd.  1  C.  R.  513. 

343.  After  judgment  for  the  plaintiff  in  one 
cause,  the  defendants  in  the  other  causes  have 
eight  days  to  pay  the  money,  afler  judgment 
and  taxation  of  costs.  Earl  v.  Lefferts,  1  J.  C. 
395.    S.  C.  C.  C.  98. 

344.  If  the  judgment  is  rendered  in  JBhany^ 
and  tlie  defendants  live  in  Aev-ForJfc,  they 
have  fourteen  days,  and  so  vice  versa.    Ibid, 

345.  The  plaintiff  may,  for  his  own  security, 
enter  up  jungment  in  the  other  causes  imme- 
diately ;  but  the  costs  are  to  be  deducted,  if 
the  money  is  paid  in  time.    Ibid, 

XXII.  Bringing  money  into  CouH. 

346.  In  an  action  on  a  policy  of  insurance, 
the  defbndant  may,  afler  plea  pleadeil,  bring 
into  Court  what  sum  he  pleases  with  costs  to 
the  time ;  but  not  specifically  as  the  m^raium 
on  the  policy.  Dunlap  v.  CommercCSl  Insvr^ 
once  Comoany,  1  J.  R.  149. 

347.  If,  in  an  action  on  a  policy  of  insur- 
ance, the  defendant  pays  the  premium  into 
Court,  which  the  plaintifTs  attorney  takes  out, 
afler  informing  the  defendant  that  the  plain- 
tiff  meant  to  go  for  a  total  loss,  he  will  not  be 
concluded  from  proceeding  for  a  total  loss.. 
I^M  V.  Rhinekmder^  1  J.  R.  192. 

£l8.  Bringing  money  into  Court  is  an  ad- 
mission of  £e  cause  of  action,  as  stated  in  the 
plaintiff's  declaration.  Johnston  v.  Cdtanbian, 
Insurance  Company^  7  J.  R.  315. 
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XXIIT.  Examining  witnesses  dt  hent  esse, 

349.  The  examination  of  n  witness  who  is 
so  aged  and  in  firm  as  not  to  be  able  to  attend 
Court,  mav  be  taken  de  bent  esse.  Conckiin  v. 
fioH,  IJ.t.  lOa    5.  C.  C.C.fi9. 

350.  So,  the  examination  of  a  witness  who 
U  about  to  depart  the  state.  Mumford  v. 
Church,  1  J.  C.  147. 

351.  Notice  to  attend  the  examination  on 

the  same  day  that  the  *judge's 
[  *5K80  ]     order  is  obtained,  if  it  is  all  the 

time  in  the  party's  power  to  ^ve, 
is  sufficient.    Ibid, 

352.  It  may  be  taken  at  anv  time  after  the 
commencement  of  the  suit,  whether  issue  has 
been  joined  or  not.  Ibid,  S,  P,  Conckiin  v. 
Hart,  1  J.  C.  lOa 

XXIV.  Commission  to  ezamine  mtnesses ;  (a) 
Jfhen  a  commission  teiU  he  granted,  and  how 
His  to  he  obtained  and  executed;  (b)  Effect 
of  a  commission^  as  a  stay  of  procudings, 

(a)  JFhtn  a  commission  wUl  be  granted,  and  how 
a  is  to  he  obtained  and  executed, 

353.  The' granting  a  commission  rests  in  the 
sound  discretion  of  the  Court,  and  is  not 
always  a  matter  of  course,  on  the  general 
affidavit.  Vdndervoort  y.  Colundnan  hsunmce 
CompiBUw,  3  J.  C.  137. 

354.  Where  the  opposite  party  can  show 
sufficient  to  render  the  propriety  of  issuing  th^ 
commission  doubtful,  the  Court  will  require 
the  party  moving  to  show  the  particular  object 
of  tne  commission,  the  evidence  he  wants  to 
obtain,  and  in  what  manner  it  im  material. 
Ibid. 

355.  Where  a  witness,  under  a  commis- 
non,  has  disclosed  some  new  fact^  a  second 
commission  will  be  granted  to  inquire  into  it ; 
but  it  must  be  at  the  peril  of  the  party  apply- 
ing. A/Uhd  V.  ColuTttoian  Insurance  (Jompany, 
1  C.  R.  345. 

356.  If  the  witness,  to  examine  whom  the 
commission  was  issued,  should  die,  the  Court 
will  not  allow  a  new  name  to  be  inserted ;  but 
the  party  amy  issue  a  new  commission,  not, 
however,  to  be  a  stay  of  proceedings. 
M^Vickar  v.  WooUot,  3  C.  R.  321. 

357.  A  commission  will  be  granted,  to  ex- 
amine an  officer  in  the  arniv  of  the  UniUd 
States,  on  an  affidavit  of  his  being  a  material 
witness,  and  expected  to  be  ordered  away. 
Cardaa  v.  ITtZeor,  9  J.  R.  266. 

358.  A  commission  cannot  be  applied  fbr 
without  notice.  fFaison  v.  Ddqfidd,  2  C.  R. 
260. 

350.  Where  the  defendant  intends  to  sue 
out  a  commission,  he  should  give  notice  of  it 
before  he  receives  a  notice  of  trial,  or  within 
reasonable  time  after  issue  is  joined,  according 
to  the  circumstances  of  the  case;  and  such 
notice  will  stay  the  proceedings.  Burr  v. 
iSb'fiiier,  1  J.  C.  391.    S,  C,  C.  C.  97. 

860.  If  the  defendant  does  not  apply  until 
be  receives  notice  of  trial,  he  roust  pay  the 
coats  of  the  notice  for  trial    Ibid, 

861.  It  knot  enough  to  state  itt  tbe  affidavit, 
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that  it  is  supposed  sufficient  evidence  mtgttt 
be  obtained  in  the  place  to  wbkh  the  conv 
mission  is  intended  to  be  issued,  but  it  luim 
show  that  material  evidence  does  exist  thfre. 
Fhmldin^  v.  United  Insurance  Compamf,  2  J.  C. 
68. 

362.  The  affidavit  may  be  made  by  a  pmon 
not  a  party  to  the  suit.  Dtmar  v.  ran  Znuft, 
2  J.  C.  69. 

36a  An  affidavit  of  a  plaintiff  in  a  camp, 
residing  at  Havana,  taken  before  the  oom- 
merrial    and  naval  agent  of  the 
United    States,    ^resident     there,    [*S81] 
may  be  read,  on  a  motion  for  a 
commission.     fVelsh  v.  HiU,  jun.  2  J.  R.  373- 

364.  The  affidavit  roast  state,  that  the  caitfe 
is  at  issue,  or  special  circumstance,  to  induce 
the  Court  to  grant  a  commission  before  isnie 
joined.  HadOeyv,  Patrick,^  J.  JLA7B,  Jsek- 
son,  ex  dem.  Mans,  v»  Bankertifi,  3  J.  R.2^ 

^Onommous,  2  C.  R.  259. 

365.  A  commission  to  examine  witnenes  out 

of  this  state,  may  be  dhnected  to  peraons  rfsd- 
ing  within  it  Jackson,  ex  ciem.  Lewit,  v.  fen 
Loon,  3  C.  R.  105. 

366.  Where  the  comitiiasioners  are  Mined 
in  the  notice  of  motion,  llie  Opposite  psrtj 
should  object  to  them  at  die  time ;  it  is  too  bft 
to  do  so  at  the  time  the  motioii  is  made. 
Townsmd  y,  JfeW'York  btsnaranee  Compos^  ^ 
C.R.4. 

367.  Objections  to  commisBioners  wnieato 
take  the  examination  of  witnesses  abroad,  vili 
not  be  received  upon  mere  suggestioD,  but 
there  must  be  an  affidavit  of  the  grounds  ofob- 
jection.    Bums  v.  Merrihtw,  3  J.  R.  251. 

368.  The  Court  wjll  not  refuse  tbe  coninii^ 
sion,  though  the  opposite  party  makes  affid«"j 
that  the  witnesses  named  are  interested,  but  win 
leave  the  question  of  their  competency  to  be 
determined  at  the  trial  of  the  cause.  Grato  r- 
Ddaplaint,  11  J.  R.  200. 

3©.  In  the  return,  the  commiwioBerssboBW 
certify,  that  they  caused  the  witness  »  be  ex- 
amined on  oath,  upon  the  jnterrogatorics  an- 
nexed, and  that  they  caused  the  examinanon 
to  be  reduced  to  writing ;  if  this  be  ymmh 
the  depositions  cannot  be  read.  BaHis^-  (^^ 
ran,  2  J.  R.  417.  . 

370.  The  return  to  a  coromission  ««ed,  m 
the  caption  to  the  depowtion,  that  the  witnea 
was  sworn  and  examined  by  vurtue  of  the  com- 
mission, and^t  the  bottom  of  tbe  dcpoauon 
the  commissioners  had  signed  their  ^^^.3^ 
commissioners ;  this  is  sufficient,  and  it  vni'  "^ 
intended  that  the  witness  was  sworn  and  ex- 
amined by  the  commissionerB,  and  that  UJ« 
deposition  was  reduced  to  writing  by  tbe/n,  or 
under  their  direction.  BolU  v.  Van  BooUn,  * 
J.  R.  13a 

371.  A  commission  issued  to  take  tbe  cw^ 
inaiion  of  witnesses  residing  abroad,  must  w 
returned  and  delivered  to  a  judge  of  the  Count 
and  adwdlyJOed  in  the  cUti^s  office,  be^re  W9 
depositions  can  be  read  in  evidence,  ^k***"* 
ex  dem.  Parker,  v.  Hobby,  20  J.  R  357.       . 

372.  Where  a  commission  wasrewrnwana 
delivered  by  the  agent  to  a  judge  at  nm  f"j7 
who  took  his  affidavit  as  to  the  n>>D°^'^JI 
ceiving  it,  after  tbe  cause  waa  called,  but  oeiP^ 
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the  trial  was  commeDced;  htH  that  the 
depoeitions  annexed  to  the  commission  eo 
opened  by  the  judge  were  not  legal  evidence. 

373.  Depositions  of  a  witness,  residini^ 
abroad,  taken  under  a  commission,  were  read 
on  the  trisl  of  a  cause,  and  the  jury,  not  being, 
able  to  agree  in  a  verdict,  were  discharged,  and 
tL second commiasion  tore-examine  the  same  wit- 
oess,  was  allowed  to  be  issued.  HMher  v.  Dtdty 
17  J.  R.  d4a 

[*52Sd]    *(d)  Effect  of  a  eommisiton^  as  a 
stay  of  proceedings. 

374.  That  the  commission  may  be  a  stay  of 
|Mt>ceedingsi,  the  affidavit  must  state,  positively, 
that  the  party  has  a  defence  on  the  merits, 
and  that  he  seeks  only  the  requisite  proof; 
JFYnnkUn  v.  Umtsd  Insurance  C&wipany.  2  J.  C. 
285. 

375.  When  a  commission  is  retamed,  al- 
diough  the  return  may  be  irregular,  it  ceases  to 
be  any  longer  a  stay  of  proceedings.  Rush  v. 
Cobbtt,  2  J.  C.  70. 

376L  When  a  rule  for  a  commission  has  been 
obtained,  it  suspends  the  cause  till,  on  applica- 
tion to  the  Court,  a  vacatur  is  ordered,  or  leave 
obtained  to  proceed  to  trial.  Brum  v.  Bode- 
Ucks,  1  C.  R.  7a 

377.  But  if  the  plaintiff,  notwithstanding, 
bring  on  the  cause,  and  the  defendant  appears 
and  examines  witnesses,  it  is  a  waiver  of  the 
coramissiou,  and  the  vacatur  is  unnecessanr. 
JInd 

378.  Where  the  rule  for  a  commission  is 
•»btained  af\er  the  expiration  of  four  days  in 
term  after  issue  joined,  it  docs  not  stay  the 
Ifroceedings,  unlett  the  Court  expressly  direct 
that  it  ia  to  have  that  efTecL  Jadtsofiy  ex  dem. 
ffadmporikf  ▼.  ffoodmrth,  18  J.  R.  135. 

379.  But  if  the  commission  is  obteined  with- 
in the  four  days,  it  stays  the  proceedings  of 
course,  thoagfa  nothing  is  said  in  the  rule  as  to 
its  efllect.    Joid. 

380.  It  IS,  therefore,  unnecessaiy  to  state,  in 
the  rale,  whether  it  is  to  operate  as  a  stay  of 
proceedioga,  or  not,  unless  oy  special  direction 
of  the  Court,  on  application  for  that  purpose. 
lUd. 

381.  Where  both  parties  have  jomed  in  the 
commission,  the  Court  will  not  vacate  it;  but 
the  plaintiff  may  have  a  rule  to  proceed  to  tri« 
al,  notwithstanding  the  commission.  Shuter  v. 
HaOett,  1  C.  R.  lis. 

382.  The  plaintiff  not  having  joined  in  the 
commission,  and  sufficient  time  having  elapsed 
for  the  return  of  it,  the  rule  was  so  fiur  vacated 
as  to  permit  bun  to  proceed  to  trial,  notwith- 
standmg  the  commission.  JBrfry  v.  ffaOdeSf  1 
C.R.503. 

383.  On  a  commission  to  Englandj  after 
eight  months,  without  a  return,  the  Court  will 
permit  the  plaintiff  to  proceed  to  trial ;  but  the 
defendant  may,  at  the  circuit,  show  cause  for 
patting  off  the  trial.    Ihid. 

384.  Three  months  are  sufficient  time  for 
execoUiig  add  retumloff  a  commission  arrived 
wLomdon.    Cbtet  v.  2%onifon,  1  C.  R.  517. 

38^  The  phuDti^  issuing  a  commission, 


must  show  due  diligence,  or  he  must  stipulate, 
or  be  nonsuited,  as  if  no  commission  had  is- 
sued.   Jhid. 

386.  The  plaintiff  will  have  leave  to  no- 
tice his  cause  for  trial,  although  a  commission 
has  not  been  returned,  and  the  time  for  return- 
ing it  not  expired ;  but  the  defendant  will  not 
thereby  be  prevented  from  showing  cause  for 
the  postponement  of  the  trial.    Pell  v.  Bunker.  . 

2  C.  R.  46, 

387.  After  a  second  commission  issued,  with 
leave  to  go  to  trial,  notwithstanding,  on  the  de- 
fendant's showing  that  the  testimony  of  the 
witness  to  be  examined  was  almost  conclusive 
on  the  question,  and  that  the  commission  bad 
been  sent  without  a  knowled^  of 

the  exact  *spot  where  the  witness  [  *5ft88  ] 
was,  the  rule  for  permitting  the 

Klaintiff  to  go  to  trial  was  vacated,  and  time  al- 
>wed  for  the  return  of  the  commission.    /Vr- 
ris  V.  Smith,  2  C.  R.  25a 

388.  Where  a  commission  to  examine  wit- 
nesses in  Drance  bad  been  issued,  on  the  part 
of  the  defendant,  in  Afoy,  1805,  and  not  return- 
ed in  February,  1807,  tne  Court  allowed  the 
plaintiff  to  proceed  to  trial,  no  satisfactory 
cause  being  shown  to  the  Court  for  the  delav 
of  the  return.  Boudtereau  v.  Le  Gueti,  2  J.  K. 
196. 

389.  And  an  affidavit  of  the  defendant's 
counsel,  that  he  believes  that  the  return  is  de- 
layed by  the  acts  of  the  plaintifi;  will  not  be 
sufficient  to  prevent  him  from  proceeding  to 
trial,    llnd, 

390.  A  plaintiff  who  issued  a  commission, 
not  having  proceeded  to  trial,  was  permitted 
to  stipulate  anew,  on  an  affidavit,  stating  the 
commission  to  have  been  mislaid  by  the  de- 
fendant's commissioner,  to  have  been  found, 
and  shortly  expected  to  be  returned.  Coles  v. 
Thompsonj  2  C.  R.  47. 

XXV.  Discontinuance  and  noUeprosequu 

391.  The  plaintiff  may  discontinue  without 
costs,  where  the  defendant  is  sentenced  to 
the  state  prison.  Lackey  v.  M'Donatdj  1  C.  R. 
116. 

392.  If  the  defendant  becomes  insolvent,  the 
I^aintiff  may  discontinue  without  costs.  Hart 
V.  Storeuy  1  J.  R.  14a 

d9a  But  the  defendant  must,  in  such  case, 
have  obtained  his  discharge.  CMns  v.  EvanSf 
6J.R.33a 

394.  If  an  executor  or  administrator  bring  « 
wrong  action,  by  mistake,  he  will  be  permitted 
to  discontinue  without  costs.    Phamx  v.  HUl^ 

3  J.  R.  249. 

395.  Where  the  plaintiff  discontinues,  'the 
defendant  cannot  obtain  his  costs  on  motion,  . 
but  must  proceed  to  non  jfros.  the  plainti^ 
treating  the  discobtlnuance  as  a  nullity.  Leomr 
ard  V.  SUsughier,  10  J.  R.  367. 

396.  Where  the  defendant  has  enlisted  as  a 
soldier  in  the  army  of  the  United  StateSj  the 
Court  will  not  give  leave  to  discontinue  with- 
out costs,  if  it  appear  that  the  sum  to  be  recov- 
ered may  exceed  20  dollars.  ReynoldM  v.  Lat^ 
mond,  3  J.  R.  445. 

397.  After  judgment  for  the  plaintiff  on  d»* 
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murrer  to  the  whole  declaration,  and 
nient  of  damages,  the  plaintiff'  cannot  enter  a 
TioUe  prosequi,  as  to  one  of  tlie  counta  in  the 
declaration,  and  take  judgment  on  the  others, 
but  aliould  obtain  leave  of  the  Court,  before 
awarding  the  writ  of  inquiry ;  eo  that,  if  some 
of  the  counts  of  the  declaration  are  bad,  and 
entire  damages  are  assessed,  the  assessment 
will  be  considered  as  applying  to  all  the  counts. 
Backus  V.  Richardson,  5  J.  R.  476. 

398.  And  whether  a  noiU  prosequi  can,  un- 
der any  circumstances,  be  entered  without 
leave  of  the  Court  ?     Oiuere.    AtdL 

399.  Where  a  defendant  obtains  a  discharge 
under  the  act  for  the  relief  of  debtorgy  urith  rt' 
sptct  to  (he  imprisonment  of  their  penoM^  or 
under  the  act  to  aholi$h  iwiprisonmtnt  for  ddd, 

in  certain  eases,  the  ^plaintiff  may 
[  *5184  ]    discontinue  his  suit,  without  costs. 
Ludhw  V.  Hackat,  16  f.  R.  ^53. 

400.  But,  if  the  plaintiff,  knowing  of  the  de- 
fendant's discharge,  proceeds  in  the  cause,  be 
must,  if  he  afterwanls  discontinues,  pay  the 
costs  accruing  since  the  di8ehar|p.    Und. 

401.  Where  husband  and  wife  were  sued 
jointly  on  a  bond  executed  by  them  jointly,  the 
plaintiff,  before  plea,  was  allowed  to  entk^^^ 
noQejfrosequi  as  to  tlie  wife,  and  amend  his  dec- 
laration accordingly,  as  if  the  suit  was  against 
the  husband  alone,  on  payment  of  the  costs  of 
the  amendment.    PtU  v.  Pett,  20  J.  R.  126. 

Discontinuing  a  mil  iam  action.  See  Action 
OS  Statute  asd  Popular  Actions,  8^—13. 

XXVT.  Judjf^eni  as  tn  ease  of  nonsuiij  (a| 
ffhcn  a  judgmerd  as  in  ease  of  nonsuit  titU 
he  granttd ;  (b)  SHptdalion  to  goto  trial ;  (c) 
Consequence  of  not  gohtfc  to  trial  according  to 
stiptUation,  and  what  wiU  he  an  excuse, 

(a)  ffhen  a  Judgment,  as  in  cast  of  nonsuit,  wiU 

hegranted, 

402.  The  defendant  is  entitled  to  move  for 
judgment,  as  in  case  of  nonsuit,  whenever  there 
is,  after  issue  joined,  time  to  notice  the  cause 
for  trial  at  the  next  circuit  Brooks  v.  Hunt,  3 
C.R.94. 

408.  And  where  the  defendant  has  a  right  to 
move,  if  under  the  circumstances  of  the  case 
the  Court  excuse  a  stipulation,  it  must  be  on 
payment  of  costs.    IhiJL 

404.  Judgment,  as  in  case  of  nonsuit,  is  nev- 
er granted  in  replevin.  Barrett  v.  Forrester,  1 
/.C.247.    &C.C.C.92. 

405.  Sanding  notice  of  the  motion  to  the 
plaintiff^s  attorney,  by  mail,  is  not  sufficient  ser- 
vice.   Hudson  V.  Henry,  1  C.  R.  67. 

406.  Where  the  defendant  wmves  the  default 
by  not  appi jring  in  proper  season,and  afterwards 
nAoves  for  judgment,  the  plaintiff  will  be  enti- 
tled to  the  costs  of  resisting.  Brands,  ex  dem. 
Van  Courilandt,  v.  Buekhaui,  1  C.  R.  lia 

407.  A  younger  issue  being  tried,  is  not  con- 
clusive that  a  cause  might  have  been  brought 
on.     Weed  v.  ElUs,  1  C.  R.  115. 

408.  Motion  for  judcment,  ^l&c.  was  not 
granted  where  the  pkuntilf^s  attorney  and  ooun- 
■•1  were  tdten  aicut  when  too  lata  to  employ 
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others,  but  the  plaintiff  must  pay  the  costi  of 
not  proceeding  to  trial.  Jackson,  ex  dem.  Rod- 
num,  v.  Brown,  1  C.  R.  152. 

409.  Where  the  plaintiff  resists  the  applica- 
tion, on  the  ground  that  the  cause  could  not 
have  been  hem,  be  must  show  that  the  issues 
tried  were  older  than  his.  Jackson,  ex  dcm. 
WHlianu,  V.  ChamUrlin,  1  C.  R.  171. 

410.  The  defendant  cannot  read  supplemen- 
tary affidavits,  to  rebut  the  allegations  contain- 
ed in  the  plaintiff's  counter  affidavits.  Deas  v. 
Smith,  1  C.  R.  171. 

411.  Hie  plaintiff  cannot  excuse  himself  by 
the  want  of  a  witness,  unless  he  shows  due  dil- 
igence to  obtain  his  testimony.    Jbid, 

412.  That  the  cause  was  called  on,  and 
passed  for  the  accommodation  *of 

the  defendant*  is  a  fact  which  ought     [  *2S6  ] 
to  be  sworn  to  by  the  plaintms 
counsel;  the  plaintiff's  oath  alone  is  insuffi- 
cient.   Ibid. 

413.  The  absence,  of  a  witness,  who  has 
been  duly  subpcenaed,  is  an  excuse  for  not 
going  to  trial.  Jackson  v.  Manti,  2  C  R.  92. 
But  the  plaintiff  must  pay  the  costa^  Mar^ 
seles  T.  dapper,  2  J.  R.  48a 

414.  So,  the  want  of  papen  which  the 
plaintiff  had  cause  to  expect ;  but  if  he  had 
noticed  the  cause,  and  not  brought  it  on,  be 
must  pay  the  costs  of  the  circuit.  Jo/ckson^ex 
dem.  Van  Bergen,  v.  Hai^  2  C.  R.  9a 

415.  So,  if  the  judge  at  the  circuit  intimate 
that  be  will  not  trr  the  cause ;  but  the  plain- 
tiff must  pay  fer  the  attendance  of  the  defend- 
ant's witnesses  on  the  first  day  of  the  circuit 
JadboM,  ex  denk  Si^hury,  v.  Weed:,  2  C.  R. 
94. 

416.  If  two  causes  turn  upon  the  same 
point,  and  one  has  been  tried,  and  a  esse 
made,  the  plaintiff  will  not  be  nonsuited,  or 
compelled  to  stipulate,  for  not  proceeding  to 
trial  in  the  other  cause,  but  be  must  pay  oosul 
PcOsier  V.  MuOigtm^  2  C.  R.  95. 

417.  That  a  public  officer,  as  the  BtUMiiey« 
general,  is  concerned  in  a  cause,  is  no  excuse 
for  not  going  to  trial  according  to  notice,  aini 
is  not  a  reason  for  refusing  judgnaent  of  noiK 
suit.  Anofnymums,  2  C.  R,  246.  Conos, 
wV'Ftdbor  v.  Mden,  1  C.  R.  5a 

418.  Wher^  a  new  trial  has  been  granted, 
the  plaintiff  maj  be  nonsuitsd  for  not  going  to 
trial  a  second  tune.  PatniA  t.  BaUdL  2  €• 
R.378. 

419.  The  plaintiff  may  show  in  excuse  that 
the  cause  was  not  on  the  day  docket,  ^os- 
hattan  Company  V.  Btower,  2  C.  R.  381.  But 
it  is  not  necessaiT  for  the  defendant  to  states 
in  bis  affidavit,  that  the  cause  was  on  the  day 
dockeL    Ibid, 

420.  A  cause  was  regularly  brought  to  trial 
pursuant  to  notioe,  and  the  jury  werediscbaig- 
ed,  because  they  could  not  agree  an  their  ver- 
dic^  and  the  judge  aUpwed  the  cause  to  be 
again  put  on  the  calendar,  for  the  purpoae  of 
being  tried  by  another  jury,  but  toe  plaintiff 
refused  to  brmg  the  cause  to  trial  si  that  ait> 
tings ;  hMf  that  the  defendant  waa  not  end- 
tied  to  judgment  aa  in  case  of  nonsuit,  for  not 
brin^g  the  cause  to  trial    FUker  r.  Dtk^  17 
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421.  If  the  iiidge  at  the  circuit  intimate 
that  a  cause  will  not  be  brought  on,  and  the 
plaintiff^  in  consequence,  leaves  the  Court 
with  his  witnesses,  he  will  not  be  in  default, 
anti  is  excused  from  costs  and  stipulation. 
Jackson,  ex  dem.  CobUy,  y.  Faientine,  3  C.  R. 
128. 

422.  The  plaintiff  will  not  even  be  obliged 
to  stipulate,  if  it  appear  that  the  defendant  is 
in  prison,  and  notoriously  a  bankrupt.  Stein^ 
bach  V.  HaUeU,  IJ.  R.  141. 

423.  The  insolvency  of  the  defendant  is  a 
sufficient  excuse  for  not  proceeding  to  trial 
according  to  notice.    Hart  v.  Storey ,  1  J.  R. 

14a 

424.  In  the  city  of  JVkw-  York,  a  defendant 
is  not  entitled  to  judgment  of  nonsuit,  if  it 
appear  thatjthe  cause  could  not  have  been 
tried  in  its  order  on  the  calendar,  had  it  been 
noticed  for  trial.  Currit  v.  Moort,  1  J.  R.  492. 
&  P.  Rots  V.  Vaughan,  3  J.  R.  442.  Russell 
V.  Bamis,  13  J.  R.  156. 

425.  An  agreement  to  put  off  the  trial  of  a 

cause-  made  between  *the  defend- 
[  *i296  ]    ant's  and  plaintiff's  counsel,  mus% 

be  in  writing,  otherwise  the  Court 
will  gram  a  rule  for  juc^^ment,  as  in  case  of 
nonsuit,  for  not  proceeding.  Qriswold  v. 
Zsawrence,  1  J.  R.  507.  But  the  Court  will 
not  grant  it,  if  there  appear  to  have  been  any 
intention  to  impose  upon  or  mislead  the  plain- 
tiff.   Ibid, 

426.  Where  there  is  an  issue  at  law,  and  an 
issue  of  fact,  the  defendant  cannot,  while  the 
issue  in  law  remains  undetermined,  move  for 
judgment  as  in  case  of  nonsuit.  Overseers  of 
PittsUnm  v.  Overseers  of  PlcUtsburgfi,  15  J.  R. 
398. 

427.  Where  there  are  several  defendants, 
some  of  whom  suffer  judgment  to  pass  by  de- 
fault, and  the  others  plead,  those  who  plead 
cannot  obtain  judgment,  as  in  case  of  nonsuit. 
Yates  V.  Lansing,  8  J.  R.  289. 

428.  If  the  pmintiff  will  not  proceed  to  tri- 
al, because  the  judge  has  improperly  overrul-. 
ed  a  challenge,  the  defendant  is  not  entitled  to 
judgment,  as  in  case  of  nonsuit.  Oeardner  v. 
Titmer,  9  J.  R,  260. 

429.  The  certificate  of  the  clerk  of  the  cii^ 
etiit  is  sufficient  evidence  that  the  cause  was 
not  tried  at  the  circuit.  Wright  v.  Murray,  6 
J.  R.  286. 

430.  If,  after  the  defendant  has  settled  the 
flait,  with  the  knowledge  of  his  attorney,  the 
attorney  proceeds,  and  obtains  judgment  as  in 
esuse  of  a  nonsuit,  it  will  be  set  aside  with 
costs,  to  be  paid  by  the  attorney.  Cornell  v. 
JiUen,  C.  C.  70. 

431.  Where  a  new  trial  is  granted  at  the 
instance  of  the  defendant,  he  must  serve  a 
copy  of  tlte  rule  on  the  plaintiff's  attorney, 
before  he  can  move  for  a  nonsuit  for  not  pro- 
ceeding to  trial.  Jackson,  ex  dem.  Banyar, 
r.  mUan,  9  J.  R.  365. 

432.  The  affidavit  must  state  positively 
where  the  venue  was  laid.  Brooks  v.  Hunt, 
3  C.  R.  128.  S,  P.  WaUh  v.  IM,  3  J.  R. 
44a 

433.  The  affidavit  should  be  made  by  the 
defendant's  attorney  himselil  and  should  state 


that  the  cause  was  not  tried.  Jackson,  ex 
dem.  Metcalfe,  v.  Woodtoorth,  3  C.  R.  136. 

434.  Costs  of  opposing  motion  will  be 
granted  to  the  plaintin^  where  the  cause  has 
not  been  brought  on  to  trial  in  consequence  of 
an  agreement  between  the  parties.  Phelps  v. 
JSirfv,  1  C.  R.  252. 

4^5.  Unavoidable  occurrences  may  prevent 
judgment,  but  they  will  not  excuse  from 
payment  of  costs.    Russel  v.  Ball,  1  C.  R. 

436.  If,  afler  the  parties  have  submitted  the 
cause  to  arbitration,  the  defendant  moves  for 
judgment  as  in  case  of  nonsuit,  he  must  pay 
the  plaintiff's  costs  for  opposing.  Bradt  v. 
fFay,  2  C.  R.  96. 

437.  Where  b.  feigned  issue  is  awarded  by 
the  Court,  to  ascertain  the  validity  of  the 
judgment  entered  on  a  bond  and  warrant  of 
attorney,  both  parties  are  actors,  and  a  judg- 
ment as  in  case  of  nonsuit  will  not  be  grant* 
ed,  for  not  bringing  the  issue  to  trial.  Jttjogert 
V.  Tift,  17  J.  R.  267. 

(b)  Stiptdatum  to  go  to  trial. 

438.  On  motion  for  judgment^  as  in  casp  of 
nonsuit,  for  not  proceeding  to  trial,  the  rule 
will  not  be  granted  for  the  first  default,  if  tlie 
plaintiff  stipulates  to  brinff  the  cause  to  trial 
at  the  next  circuit.    *fV%la  v.  Gil- 

let,  1  J.  C.  30.  S.  a  C.  C.  64.  [  •a87] 
Rogers  v.  Garrison,  2  C.  R.  379. 

&9.  Such  motion  must  be  made  the  next 
term  ofler  the  default,  or  the  defendant  need 
not  stipulate.  Ibid*  S,  P.  Brandt,  ex  dem* 
Van  CorOandt,  v.  Buckhovt,  1  C.  R.  113.  .SL 
P.  Mumford  v.  CiAumbian  Insurance  Company^ 
2  C.  R.  251. 

440.  The  plaintiff  will  not  be  required  to 
stipulate,  if  he  can  sufficiently  account  for  the 
default     WUd  v.  GiUet,  1  J.  C.  30. 

441.  If  a  plaintiff  get  relieved  from  bis  own 
stipulation,  be  restores  the  defendant  to  all  his 
rights,  as  he  stood  when  the  stipulation  was 
entered  into.    Malin  v.  Kinney,  1  C.  R.  117. 

442.  The  plaintiff  will  not  be  obliged  to 
stipulate,  where,  having  noticed  the  cause  for 
the  circuit,  he  had  been  nonsuited  by  the 
judge  in  another  cause  eml»iicing  the  same 

3uestions,  and  depending  on  the  same  evi« 
ence,  and  was  waiting  until  the  judgment  of 
the  Court  could  be  had  in  that  cause.  Com^ 
beU  V.  Munger,  1  C.  R.  129. 

443.  The  cause  beinj;  noticed  for  trial,  the 
defendant  served  the  plaintiff  with  notice  to 
produce  certain  papers,  which  were  to  be  pro- 
cured from  a  distance ;  the  Court,  deeming 
the  time  to  have  been  sufficient  to  have  oIik 
tained  the  papers,  ordered  the  plaintiff  to 
stipulate  and  pay  costs.  Jackson,  ex  dem.  Wat' 
son,  V.  Marsh,  1  C.  R.  152. 

444.  And  nine  days'  notice  was  held  siiffi* 
cient  to  produce  them  from  a  distance  of  180 
miles.    Ibid, 

445.  A  mistake  of  a  rule  of  practice  by  the 
plaintifTa  attorney  will  not  excuse  him  fVoin 
stipulating  and  paying  costs,  i^fficld  v.  Ifai* 
jon,  1  C.  R.  23. 

446.  A  BtipuladoD  by  the  counsel  in  thm 
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cause,  ia  good.    WUcox  t.  WwdhaO^  2  C.  R. 
250. 

447.  Where  the  plaintiff  ui  entitled  to  stipu- 
late, the  defendant  does  not,  by  f^iving  notice 
of  an  application  for  a  commission,  waive  a 
previous  notice  for  judgment,  as  in  case  of 
uonsuit.  Brcmdtf  ex  dem.  M^Cltland,  v.  Bur- 
rows, 3  C.  R.  140. 

448.  AAer  a  new  trial  has  been  granted,  the 
plaintiff  may  be  compelled  to  stipulate,  or  l)e 
nonsuited,  as  in  other  coses.  Jackson,  ex  dem. 
Jjudlow,  V,  Meyera,  3  J.  R.  541. 

449.  When  the  plaintiff  is  admitted  to  stip- 
ulate, the  terms  upon  which  the  Court  grant 
their  indulgence  are  the  )mymeut  of  costs  for 
the  default  at  the  preceding  circuit  and  of  the 
motion.  Philips  v.  Pecft,  2  J.  C.  104.  5.  C. 
C.  C.  112.    iSce  ;?oW,  455. 

450.  So,  the  demandant  in  a  real  action 
luust  fiay  costs.    IbitL 

451.  When  the  demand  of  costs,  on  admit- 
ting the  plaintiff  to  stipulate,  is  not  regularly 
made,  the  plaintiff  may  notice  his  cause,  and 
bring  it  on  to  trial ;  and  if  he  has  been  irreg- 
ular on  his  part,  the  ap|>earance  of  the  defend- 
ant at  the  trial  will  be  a  waiver  of  it.  GiUi- 
land  v.  Morrellf  J  C.  R.  154.  See  Reg.  Oen., 
October  term,  1802,  1  C.  R.  109.  ^nd  post, 
455. 

452.  When  a  stipulation  is  offered  before 
notice  of  motion  for  judgment,  as  in  case  of 
nonsuit,  costs  will  be  allowed  up  to  the  time 
of  the  offer.  When  after  notice,  and  before 
actual  application,  up  to  that  time ;  bnt  if  not 
till  the  Court  is  applied  to,  then  all  the  cost 
must  be  paid.    Anonymous,  2  C.  R.  56. 

*453.  Misapprehension  as  to  a 
[  *2SS  ]    point  of  practice,  never  before  set- 
tled, will  excuse  the  party  from 
paying  costs  on  stipulating.    Patriae  v.  HaUetl, 
2  C.  R.  378. 

454.  Where  the  plaintiff  stipulates,  without 
motion,  the  defendant,  to  olnain  coiMs,  must 
file  the  stipulation,  enter  a  rule  nisit  for 
judgment,  serve  a  certified  copy  of  the  rule 
with  a  taxed  bill  of  costs,  and  make  demand 
of  paymenL  Wiimon  v.  Russd,  3  C.  R. 
135. 

455.  Where  the  plaintiff  stipulates,  on  pay- 
ment of  costs,  he  shall  have  20  days  aAer  de- 
mand, accompanied  with  service  of  a  certified 
copy  of  the  rule,  and  of  the  taxed  bill  of  costs, 
to  pay  the  same ;  and  the  defendant,  on  filing 
an  affidavit  of  the  demand  and  non-payment, 


R.  109.  GUliland  v.  MorreU,  1  C.  R.  154. 
Afdt,  451.  Where  a  party  comes  for  a  favor, 
and  it  is  granted,  on  vaymtid  of  costs  by  him, 
the  rule  is  condiHonal,  and  he  must  seek  the 
other  party,  and  pay  or  tender  the  costs  in- 
aianUr.  PugsUy  v.  Van  JUen,  8  J.  R.  352, 
and  Jackson,  ex  dem.  Onderdonk,  v.  JVesUm, 
there  cited.  But  where  a  party  applies  for  a 
right,  and  the  opposite  party  is  ordered  to  pay 
costs,  a  demand  of  them  must  be  made,  and 
a  copy  of  the  rule  served ;  and  the  payment 
may  be  enforced  by  attachmenL  2  J.  C. 
114 
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(c)  Consequences  of  noi  going  U)  tried  aeeord- 

456.  If  the  plaintiff  neglects  to  bring  the  cause 
to  trial,  pursuant  to  his  stipulation,  tlie  defend- 
ant must  move  for  judgment,  at  the  term 
next  afler  the  default ;  or,  if  he  omit  to  do  so, 
it  is  a  waiver  of  the  defiitilt ;  and  if  moved  for 
at  a  subsequent  term,  the  plaintiff  may  stipu- 
late anew.    Haskins  v.  Seior,  2  J.  C.  217. 

457.  After  the  plaintiff  had  stipulated,  the 
prevalence  of  an  epidemic  in  the  place  where 
the  sittings  were  to  be  held,  was  admitted  as 
an  excuse  for  not  proceeding  to  triaL  TVmry 
V.  Morehouse,  1  J.  C.  2^ 

458.  The  unexpected  departure  of  a  mate- 
rial witness,  so  that  his  attendance  could  not 
be  procured  at  the  circuit,  is  an  excu^  for  not 
proceeding  to  trial  according  to  stipulatioo. 
Mxeii  V.  HaUett,  2  J.  C.  218. 

4.59.  The  constant  absence  of  a  witness, 
since  the  commencement  of  the  suit,  was  ad- 
mitted as  an  excuse  for  not  proceeding  to  tri- 
al according  to  stipulation,  and  the  plaintiff 
^allowed  to  stipulate  again.  lAmngsUm  v.  De- 
lajield,  1  C.  R,  a  * 

460.  Judgment,  as  in  case  of  nonsuit,  wiH 
not  be  granted,  where,  after  a  stipulation,  the 
defendant  is  sentenced  to  the  state 
Lackejf  v.  McDonald,  1  C.  R.  116. 

461.  In  the  city  of  JWtr-  YoHt,  if  h  ap|var 
that  the  cause  could  not  have  been  tried,  had 
it  been  noticed,  die  plaintiff  will  be  excused 
from  stipulating.  Ross  v.  Vaughan,  8  J.  R. 
442. 

462.  But  it  is  otherwise  as  to  causes  at  the 
country  circuits.    IbuL 

•XXVII.  Trial ;  (a)  Proceeding  to    [  ^aSO  ] 
trial  or  vaguest :  (b)  Putting  of    ^  ^ 
the  trial;   (c)  Preveniing  ana  setting  aside 
aninqaest. 

(a)  Proceeding  to  trial  or  inquest 

463.  Trial  by  the  reconl  is  a  oon-enum^at- 
ed  motion.  SfKenxie  v.  ffilson,  2  C.  R.  lic^ 
And  must  come  on,  by  motion,  pureuant  to  a 
notice  of  four  day&  Knapp  v.  Mead,  2  J.  C. 
111.  iSr.  C.  C.  C.  122.  ManhaUan  Campatu^  v. 
Herbert,  1  C.  R.  6. 

464.  Where  an  issue  and  demurrer  are  taken 
in  the  same  cause,  it  is  at  tlie  election  of  the 
plaintiff  to  proceed  to  trial,  eitlier  before  or  a^ 
ter  the  demurrer  is  determined.  Munro  v. 
JUaire,  2  C.  R.  320. 

465.  The  defendant  shall  not  try  a  cause  by 
proviso,  without  a  previous  rule  for  that  |>iir- 
pose,  to  be  granted  by  the  Court  on  the  usual 
notice.  Codtcise  v.  Hacker,  2  C.  R«  3t^ 
Reg.  Gen.    Ibid, 

&6.  Where  a  pleading,  tendering  an  issue, 
is  demurred  to  within  20  days  after  service, 
the  party  cannot  go  to  trial  on  the  isFUe,  al- 
though the  opposite  party  has  not  struck  out 
the  similiter,  which  is  unnecf'ssary  to  be  doue^ 
(9th  rule  of  April  term,  1796.)  Baardman  v. 
Brdnson,  C.  <J.  45.  But  the  plaintiff,  who 
adds  a  similiter  in  teudering  au  issue  to  the 
country,  may  notice  the  cause  for  trial,  im- 
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fnediatelr ;  on  the  peril,  however,  of  the  de 
lendant  mma  fiiU  Btriking  it  out  and   demur- 
ring within  twenty  daya.    The  defendant  can- 
not do  it  merely  for  delay.     ShviUys  v.  Owens^ 
14  J.  R.  345. 

467.  No  iflsiie  shall  be  tried  at  the  bar  of 
the  Supreme  Court,  after  the  first  week  in 
term,  unless,  by  special  leave  of  the  Court, 
lor  that  purpose  obtained.  Reg.  Gtn.  XIV., 
4pn^,  179& 

468.  A  counsel,  at  nm  prius^  must,  if  asked, 
answer  whether  his  client  has  a  defence  or 
not.    ScheMk  r.  WooUof,  3  C.  R.  100. 

469.  Causes  in  which  the  public  officers,  as 
the  attorney-general,  A&c,  are  concerned,  have 
no  preference  at  the  circuit.     AnonymauSj  2 

C.  R.  ^4a 

470.  Asubpcena  ticket  in  the  Supreme 
Court,  not  mentioning  where  the  Court  will 
be  held,  is  good.  The  People  v.  Van  Wycky  2 
C.  R.3:«. 

471.  So,  it  win  be  good,  although  the  wit- 
ness was  directed  to  appear  at  the  term,  and 
the  indictment  on  which  he  was  summoned 
to  testify  was  in  the  Oyer  and  Terminer.    Bnd, 

472.  A  notice  of  trial,  at  the  sittings,  for  the 
right  day  of  the  month,  is  sufficient,  although 
the  day  of  the  week  be  incorrectly  stated. 
fFoirfi  V.  HvrbM,  3  C.  R.  86. 

47«i  When  a  trial  is  put  off,  on  payment  of 
C06IS,  the  defendant  is  bound  to  pay  the  costs 
taskadtr^  and  to  seek  tlie  plaintifi^  without  any 
previous  request  for  that  purpose;  and  the 
plaintiff  may  either  wait  the  event  of  the  suit, 
demand  the  costs  immediately,  and  if  not  paid, 
proceed  in  the  cause ;  or  he  may  have  the 
costs  regularly  taxed,  on  due  notice;  and 
if,  after  service  of  the  taxed  bill  and  a  payment 
demanded  of  the    defendant's  attorney,  the 

costs  are  not  paid,  he  may  *take 
[  ^fil90  ]    out  an  attachment   immediately. 

Jcbckaooy  ex  dero.  Lewis,  v.  Larro- 
way,  2  J.  C.  114.  S.  C.  C.  C.  124.  See  anU, 
465 ;  and  Jaduan,  ex  dem.  Ptnikney,  v.  Petf,  19 
J.  R.  270. 

474.  The  plaintiff,  at  the  circiut,raay,  at  the 
opening  of  the  Court  on  each  day,  or  on  such 
day  as  the  presiding  judge  shall  allow, 
and  before  the  Court  shall  proceed  to  try  an^ 
litigated  cause,  take  an  inquest,  provided  his 
intention  shall  be  expressed  in  the  notice  of 
trial.    Beg.  Gen.,  J^ovember,  1808. 3  J.  R.  245. 

475.  And  provided  the  inquest  shall,  after- 
wards, be  set  aside,  the  defendant  shall  be 
liable  to  pay  the  costs  of  the  trial,  together 
with  the  costs  of  the  application,  unless  the 
defendant  shall,  before  the  jury  is  empannelled 
to  take  the  inquest,  file  with  the  clerk  of 
the  sittings  an  afiSdavit,^  satisfactory  to  the 
judge,  that  he  has  a  good  and  substantial  de- 
fence ;  and  serve  a  copy  thereof  on  the  op- 

rsite  party.    Ibid.     See  Cannon  v..  T\tu3,  5 
R.355.    Bakery.JhKUy,J5J.K.SaS. 

476.  If  a  defendant  living  wiXlwaJbrty  miles 
of  the  place  of  trial,  changes  his  residence  per- 
manently, to  a  place  beyond  that  distance,  be- 
fore issue  is  joined  in  the  eause,  he  will  be  en- 
titled to  fourteen  days'  notice  of  trial ;  but  if  he 
changes  his  residence  after  issue  is  joined,  he  is 
eottttod  only  to  eMt  days'  notice.     Jenk$  v. 
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Poytte,  15  J.  R.  399.     (^S^  Act,  seas.  36.  ch.  4. 
s.  a  1  N.  R.  L.  315,  316.) 

{b)PtUHng  off  the  trial. 

477.  If  the  pliuntiff  countermand  his  notice 
of  trial,  he  must  pay  the  defendant's  costs  for 
subpoenaing  witnesses  previous  to  the  coun- 
termand. Jackson  V.  Mann,  1  C.  R.  123.  Or 
such  costs  as  the  defendant  has  incurred  be- 
tween the  time  of  receiving  the  notice  of  trial 
and  the  countermand.  Keys  v,  Beardsley,  18 
J.  R.  135. 

478.  If  the  plaintiff  is- prevented  fi«m  going 
to  trial  by  inevitable  accident,  but  does  not 
countermand  tlie  notice  after  the  impossibility 
is  discovered,  there  being  sufficient  time  for 
that  purpose,  he  must  pi^  the  costs  of  the  cir- 
cuit Jackson,  ex  dem.  Prior,  v.  Brown,  1  C. 
R.  484. 

479.  The  absence  of  a  transient  witness, 
whom  the  party  has  had  an  opportunity  of  ex- 
amining, de  bene  e«ae,.is  no  cause  for  putting 
off  the  trial.  AfKay  v.  Marine  hwwranee  Ofm- 
pony,  2  C.  R.  384. 

480.  Where  the  plaintiff  is  apprized  of  a 
material  witness,  whose  appearance  he  cannot 
procure  in  time,  he  ought  to  apply  to  the  judge 
to  postpone  the  trial ;  and  ir  ne  goes  to  trial 
without  the  testimony  of  the  witness,  and  a 
verdict  is  found  against  him,  it  will  not  be  set 
aside,  and  a  new  trial  granted,  ibr  the  purpose 
of  letting  in  the  testimony  of  such  witness. 
Jackson,  ex  dem.  Malin,  v.  Malvn,  15  J.  R.  293. 

481.  When  a  judge,  on  a  circuit,  has  not 
time  to  try  a  cause,  the  costs  must  abide  the 
event  of  the  suiL  Way  v.  Bradi,  1  C.R.  115. 
S.  P.  Reed  v.Bogardus,  3  C.  R.  126. 

482.  So,  if  the  circuit  is  not  held  at  all. 
R£ed  V.  Bogardus,  3  C.  R.  12a 

483.  Where  a  cause  was  not  brought  to  trial 
pursuant  to  notice,  owing  to  an  objection  made 
by  the  defendant  to  the  jury  pro- 
cess, *  which  was  defective,  the  de-     [  *i291  ] 
fendant  was  allowed  costs.    Dill  ¥. 
roorf»lJ.C.394.    5.C.C.C.lQfi. 

(c)  Preventing  and  setting  aside  an  inqauL 

484.  An  inquest  will  be  set  aside,,  wiiihi  sosts, 
on  an  affidavit  of  merits.  Roosevelt  v.  Kemper, 
2C.  R.30.    Bailey  V.  CaldweU,^  J.  Ji.  451. 

485.  An  inquest,  taken  by  default^  will  not 
be  set  aside,  on  the  ground  that  the  defend- 
ant's attorney,  through  mistake,,  supposed  that 
there  was  no  defence  to  be  made.  Crammond 
v.  RooseveU,.2  J.  C.  282. 

486.  It  will  be  set  aside,  when  taken  after 
tegular  notice  of  an  intended  application  at  the 
next  term  for  a  commission  to  examine  wit- 
nesses. LeConUy.PendUtonylJ.C.iSS.  S. 
C.  C.  C.  74. 

487.  It  will  not  be  set  aside  on  an  affidavit 
of  merits,  the  cause  being  on  the  day  docket, 
and  the  defendant's  counsel  in  Court  when 
called  on,  but  the  defendant  himself^  and  his 
witnesses,  absent,  and  no  excuse  shown  fbr 
their  absence.    Post  v.  HVight,  1  C.  R.  111. 

488.  If,  on  a  feigned  issue  from  the  Court  of 
Chancery,  an  inquest  be  improperly  taken,  re- 
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lief  must  be  gought  in  the  Supreme  Court ; 
and,  if  notice  of  trial  has  not  been  given,  it 
will  be  set  aside,  with  costs,  to  be  paid  by  the 
plaintiff's  attorney.     Deny.  Fen,  1  C.  R.  487. 

489.  An  inquest  will  not  be  set  aside,  on  the 
ground  that  the  defendant  did  not  attend,  be- 
cause the  plaintiff's  attorney  had  expressed  an 
opinion  that  the  cause  would  not  come  on  that 
day.    Sayer  v.  /tnciby  3  C.  R.  39a 

490.  An  inquest,  taken  after  the  parties 
have  appointed  to  meet,  in  order  to  try  to 
compromise,  will  be  set  aside.  BreooH  v. 
Srore,  2  C.  R.  377. 

491.  If  delay  appears  to  have  been  the  ob- 
ject of  the  defendant,  an  inquest  taken  against 
him,  will  not  be  set  aside,  although  he  swear 
that  the  demand  is  for  more  than  is  due ;  he 
ought  to  state  that  he  has  a  defence,  aa  ad- 
vised by  courml,     Braen  v.  MamSy  3  C.  R.  97. 

492.  Where  an  inquest  was  taken,  by  reason 
of  the  defendant's  counsel  not  lieine  able  to 
prodace  his  discharge  under  an  insolvent  |aw, 
It  was  set  aside,  on  pavment  of  costs,  on  its 
being  shown  that  a  discbarce  bad  been  obtain- 
ed, that,  by  accident,  it  could  not  be  produced, 
and  that  the  defendant  lived  at  a  great  dis- 
tance, and,  through  bodily  infirmity,  was  pre- 
rented  fit>m  attending  the  trial ;  for  the  moral 
obligation  which  the  defendant  may  be  under, 
of  payinff  his  debts,  will  not  deprive  him  of 
the  benefit  of  his  legal  defence,  unless  a  new 
liability  has  been  incurred.  Scktnck  v.  WooUty^ 
3  C.  R.  100. 

493.  An  aflGldavit  of  merits  on  the  part  of 
the  defendant,  taken  before  the  return  of  the 
writ  against  him,  or  the  filing  of  the  declara- 
tion, is  not  sufiScient  to  prevent  an  inquest 
from  being  taken  by  default  at  the  stttwgs. 
Oei6v./car<i,llJ.R,82. 

494.  The  aflidavlt  of  merits,  to  prevent  an 
inquest,  should  state  that  the  defendant  was 
advigtd  by  cmuutL  Camion  v.  TU%u,  5  J.  R. 
355. 

*495.  A  copy  of  the  affidavit  of 
[  *Jt9dlt  ]     merits  must  be  served  on  the  oppo- 
site party.     Ibid.    S,  P.  Baker  v. 
^A2»,  15  J.  R.  536. 

'  49u  An  inquest  vrasset  nMeon  an  affidavit 
of  the  attorney  of  the  defendant,  that,  from  the 
representationo  made  to  him  by  the  defendant, 
find  the  papers  he  bad  examined^  he  verily  be- 
lieved that  the  defendant  had  a  legal  defence. 
PkUips  V.  Blagge,  3  J.  R.  14L 

497.  Counter  affidavits  are  inadmissible  to 
oppose  the  motion.    Bnd, 

498.  The  affidavit  must  state,  that  an  in- 

Suest  was  taken  by  default     Fink  v.  Bryden^ 
J.  R.  244, 245. 

499.  And  the  cerfificate  of  the  clerk  of  the 
nttings  cannot  be  produced  to  the  Court,  un- 
less a  copy  of  it  has  been  served  upon  the  op- 
posite attorney.    Ibid 

500.  Where  the  defendant's  affidavit  of  mer- 
its stated,  also,  that  the  verdict  was  taken  for 
more  than  was  due,  and   the  opposite  par- 

g'  offered  to  relinquish  the  surplus,  the 
ourt  refiised  the  motion,  but  gave  the  de- 
fendant un^  a  subsequent  day,  to  produce  a 
fbrther  affidavit  to  explain  whether  the  ex- 
cesB   of  the   rerdict   was  the  sole  ground 
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of  his  affidavit  of  merits.    Ihtk  t.  Bryiai^ 
3J.IL245. 

501.  On  a  motion  to  set  aside  an  inquest,  an 
affidavit,  that  the  defendant  has  a  good  and 
substantial  defence  in  the  cause,  is  a  sufficiem 
affidavit  of  merits.  Brigga  v.  Briggt^  3  J.  R. 
449. 

502.  On  a  motion  to  set  aside  an  inquest,  by 
default,  against  two  defendants,  one  having 
previously  been  discharged  as  an  insalTeot,  the 
Court  refiised  the  rule,  upon  the  plaintiff's  stip- 
ulating to  enter  a  verdict  for  the  defendant, 
who  was  discharged.  Oakky  v.  SUddifimdjZ 
J.  R.  25a 

503b  Where  a  defendant's  attorney  received 
short  notice  of  trial,  and  did  not,  ther^bre,  at- 
tend the  circuit,  and  an  inquest  was  taken 
against  the  defendant,  by  default,  of  which  the 
attorney  was  not  informed,  iintil  it  was  too  la» 
to  apply  at  the  next  term  to  set  aside  the  de&uk ; 
heldt  that  the  notice  of  trial,  tbouch  ix>t  reg- 
ular, was  sufficient  to  put  the  de^ndant's  at- 
torney on  inquify,as  to  the  plaintiff's  proceed- 
ings, and  that  he  ought  to  have  applied  at  ths 
next  term  after  the  inquest  was  taken.  Haidt 
V.  7U&S,  10  J.  R.  48a 

504.  An  inquest  was  set  aside  for  irregular- 
ity, where  the  defendant,  in  the  vacation,  after 
issue  was  joined,  and  before  nodce  of  trial, 
served  the  plaintiff  with  notice  of  a  motion  for 
a  struck  jury.    N^ore  v.  FtankHn^  C.  C.  4& 

XXVIIL  AVnsuO. 

505.  After  an  award  to  answer,  or  a  demor- 
rer  in  law  joined,  the  plaintift'or  demandant,  fbr 
not  appearing,fDay  be  nonsuited.  Swi/lv^Ltv- 
tiigr«fon,2  J.C.I  12. 

506.  A  plaintiff  may  be  compelled  to  be  non- 
suited (or  without  his  consent)  at  the  trial,  when 
the  evidence  o^red  by  him  is  not  sufficient  to 
support  his  action',  there  being  no  question  of 
faet  to  be  decided.    PraU  v.  Hu^  13  J.R. 

^XXJX.  Demitner  h  mndence.     [*303] 

507.  Whatever  conclusion  the  juty  mtglit 
legally  have  drawn  from  the  testimony,  is,  od  a 
demurrer  to  evidence,  tp  be  considered  as  ad- 
mitted. Patrick  V.  Ludlow,  3  J.  C.  1 0.  /br6e» 
V.  Ckurch,  3  J.  C.  159.  &  P.  Per  Spencer,  J. 
Steinbach  v.  Cdumbian  fnsurance  Cott^Kaaiy  2 
C.  R.  133, 134.  S.  P.  SmUh  v.  SUinhci^iC, 
C.  E.  158.  &  P.  Patnekv.  HaUtit^  1  J.  R 
241. 

508.  On  a  demurrer  to  evidence,  no  qoestioa 
can  arise  as  to  the  admissibility  of  the  evidence. 
litwis  v.  Few,  5  J.  R.  1. 

XXX.  Reference ;  (aj  ffhm  a  cmise  may  be  re- 
ferred; (b)  ProceeAngs  ona  rtferenecy  and 
for  u?hai  a  report  unU  oe  set  atide, 

(a)  ffhena  cause  may  be  r^fkrrtd 

509.  A  reference  will  not  be  granted,  where 
it  appears  that  questions  of  bw  will  arise.  Be 
Hartr.Covenhtn>en,UJ,C.A0Sk  &P.M&mi 
V.  Bayles,  2  J.  R.  374. 

510.  If,  in  cross  suite,  oae  Iim  baenrefenH 
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in  which  all  may  be  obtained  that  can  be  gain- 
ed by  a  reference  in  the  other,  the  Court  will 
not  refer  such  other,  eepecially  if  there  be  a 
possibility  that,  by  so  doing,  the  report  may  be 
so  apportioned  as  to  throw  the  coats  of  both 
oa  one  party,  w1k>,  by  a  decision  of  the  Court, 
seems  to  have  a  right  to  a  verdict  in  his  favor 
in  one  of  the  suits.  Codwist  v.  Hacker^  2  C. 
R.251. 

5J1«  A  Circuit  Court  cannot  order  a  cause 
to  be  referred ;  and  an  award,  made  under  a 
rule  granted  at  the  circuit,  will  be  set  aside,  but 
without  costs,     maiama  v.  Green,  3  C.  R.  129. 

512.  To  oppose  a  motion  to  refer,  it  will  not 
be  sufficient  for  the  party  to  state  in  his  affida- 
vit that  questions  of  law  will  arise,  but  he  must 
state  wiiat  the  points  of  law  are,  to  enable  the 
Court  to  judge  of  the  propriety  of  granting  or 
refusing  the  application.  Lusher  v.  WaUoUy  1 
C.  R.  149.  .ST.  />.  Saliabiay  v.  Scott,  6  J.  R. 
329.    Contra,  Xrfiu^  V.  tfo^^,  3  C.  R.  82. 

513.  A  notice  of  motion  to  refer  must  con- 
tain the  names  of  referees.  BeMe  v.  fVUlett,  1 
C.R.7.  S;  P.  Luahtrv.jraUonyidA^.  And 
they  are  to  be  taken  from  the  county  in  which 
the  venue  is  laid.  Sherwood  v.  IVemper,  IIJ. 
R.406. 

(b)  Proceedings  on  a^  reference,  and  for  tehat  a 
report  wiU  be  set  aside, 

514.  Wher6  the  rule  to  refer  requires  the 
report  to  be  made  within  a  limited  timcj  the 
Autiiority  of  the  referees  expires  with  that  time. 
Brawer  v.  KingOey,  1  J.  C.  334. 

515w  It  is  irregular  for  pait  of  the  .referees 
to  meet,  and  make  their  report,  without  notify- 
inf  the  others;  and  such  report  wilt  be  set 
aade.    Ibid, 

51G.  All  the  referees  in  a  cause  must  meet 

and  hear  the  allegations  *and  proofs 

[  *i294  ]    of  the  jparties,  &c. ;  and  a  report  bv 

two  of  them,  in  that  case,  is  valid. 

M^huwf  V.  Benedict,  11  J.  R.  402. 

517.  But  where  all  are  duly  notified,  and  one 
of  them  does  not  attend,  and  the  other  two 
proceed  to  hear  the  parties,  and  make  a  report, 
It  is  erroneous,  and  will  be  set  aside.    Ibid, 

518.  If  one  of  the  parties,  after  being  duly 
notified  of  the  time  and  place  of  the  meeting 
of  the  referees^  does  not  attend,  the  referees 
may  proceed  to  hear  the  proofs,  in  case  of  his 
absence,  ex  parte.    Ibid. 

519.  On  an  affidavit  of  the  defendant,  of 
the  absence  of  a  material  witness,  the  Court 
will  postpone  the  meeting  of  the  referees. 
Bird  V.  Sands,  1  J.  C.  394.    &  C.  C.  C.  105. 

520.  Proceedings  in  a  cause  before  rcfecees 
will  be  stayed,  on  affidavit  of  the  absence  of  a 
material  witness,  who  had  gone  out  of  the 
state,  but  was  expected  to  return  by  a  certain 
day.     Swlamv.Swart,20J.R,476, 

521.  Referees  have  a  reasonable  discretion 
as  to  adjournments.  I\irbes  v.  i^Vary,  2  J.  C. 
224. 

522.  Where  they  unreasonably  refuse  to 
grant  an  adjournment,  requested  by  a  party,  to 
enable  him  to  produce  witnessesi  the  report 
will  be  set  aside.    Pnd. 

533L  A  party  may  have  a  reference  put  ofi*, 


on  the  ground  of  the  absence  of  witnesses,  on 
application  to  the  Court;  or,  if  the  Court  is 
not  sitting,  he  may  apply  to  a  judge,  at  his 
chambers,  for  a  stay  of  proceedings,  until  ap- 
plication can  be  made  to  the  CourL  Combs  v. 
fTyekoff,  1  C.  R.  147. 

iSH.  Where  referees,  instead  of  making  a 
report,  made  a  special  return  of  facts,  the  Court 
granted  a  rule  that  they  report.  Hawkins  v. 
Bradford,  1  C.  R.  160.  « 

5£».  The  referees  may  meet  in  a  county  dif- 
ferent from  the  one  in  which  the  venue  is  laid ; 
the  Court,  however,  will  take  care  that  the 
place  of  their  meeting  be  not  so  chosen  as  to 
oe  oppressive  to  the  opposite  party.  JSTeusland 
V.  West,  2  J.  R.  188. 

526.  The  proper  course  to  eoxrv^X  referees 
to  report,  is  by  attachment  Thompson  v* 
Parker,  3  J.  R.  260. 

527.  Where  a  cause  is  referred  by  the  Court, 
pursuant  to  the  statute,  and  the  plaintiff  wholly 
neglects  to  bring  the  cause  to  a  hearing  before 
the  referees,  the  defendant,  afler  a  term  has  in- 
tervened, is  entided  to  a  rule,  (hat  unless  the 
plaintiff  notice  the  cause  for  a  hearing,  or  elect 
to  discontinue,  within  twenty  days,  the  defend- 
ant shall  have  leave  to  notice  the  cause  for  a 
hearing ;  and  in  case  of  the  neglect  or  defiiult 
of  the  plaintiff,  the  referees  may  proceed  to  a 
hearing  on  the  defendant's  notice ;  and  in  case 
the  plaintiff  does  not  attend  at  the  day  appoint- 
ed, the  referees  must  report  that  nothmg  is  due 
to  the  plainti^  unless  the  defendant  claims  a 
balance  due  to  him ;  and  if  the  pleadings  will 
admit  of  it,  he  may  exhibit  his  proo&,  and  the 
refbrees  may  report  such  a  balance  as  they 
shall  think  due  to  him  from  the  plaintiff.  Bis- 
«e0  V.  Iiee,  16  J.  R.  45. 

528.  A  motion  to  set  aside  the  report  of 
reft^rees  will  be  heard,  though  not  filed,  ow- 
ing to  the  neglect  of  the  party  in  whose  favor 
it  was  made.  Thompson  v.  Tmnpkins,  1  J. 
C  238 

*529.  A  report  of  referees  will    [  *295  ] 
be  set  aside,  where  the  facts  of  the 
case  are  intricate  and  obscure,  in  order  to  let 
in  new  light,  and  to  have  the  merits  re-exam- 
ined.   MLard  v.  Mo/wihon,  1  J.  C.  280. 

530.  A  reference  will  not  be  set  aside  on  the 
ground  of  objection  to  a  referee,  who  was  nom- 
inated by  the  party's  attorney,  and  in  whose 
appointment  the  party  had  acquiesced.  Comhs 
V.  Wyckoff,  1  C.  R.  147. 

531.  It  will  not  be  set  aside  on  an  affidavit, 
that  tlxe  party  **  hoped  to  procure  testimony 
which  would  at  least  diminish  the  damages 
against  him."     Und, 

532.  Where  a  suit  by  A.  against  B.,  and  one 
by  B.  against  A.  and  C,  are  referred,  and  the 
referees  set  off  a  balance  found  for  the  plaintiff 
in  the  one  suit  against  a  balance  found  for  the 
plaintiff  in  the  other,  the  report  will  be  set  aside, 
LyU  V.  Claeon,  1  C.  R.  323. 

533.  Afler  final  judgment  has  been  entered, 
it  is  too  late  to  move  to  set  aside  a  report. 
Comstock  V.  RaMone,  IJ.  R.  138. 

534.  Where  a  cause  has  been  referred,  with- 
out a  ruieof  Court,  pursuant  to  the  statute,  the 
Court  will  not  interfere  in  setting  aside  the  pro 
ceedings,  but  will  regard  it  in  the  same  light, 
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M  a  BubmiflBion  to  arbitration.  MQUr  ▼. 
Vttii^^lum^  1  J.  R.  315.  5.  P.  SUotnmm  ▼. 
Beeeker,  id.  493. 

535.  Where  the  partiea  in  rcpfeotn,  in  a  Coart 
of  Common  Pleas,  agreed  in  writing  to  refer 
the  cause  to  B.,  to  be  determined  by  htm,  upon 
legal  principles;  and,  thereupon,  a  rule  was 
entercnd,  that  the  cause  be  referred  to  B.,  to  be 
heard  and  determined  1^  him,  &C.,  and  K 
made  his  report  to  the  Court  below,  on  which 
the  Court  gnve  judgment ;  heU^  that  this  not 
being  a  case  referable  under  the  statute,  but  a 
mere  voluntary  submission  to  the  arbitnment 
of  B.,  it  was  a  discontinuance  of  the  suit ;  and 
the  Court  below  having  no  jurisdiction  af- 
terwards, the  judgment  on  the  report  and 
award  was  erroneous.  Camp  v.  Root,  18  J. 
R.23. 

536.  Where  the  cause  is  not  referable  under 
the  statute,  the  Court  will  not  interfere,  even 
though  the  parties  have,  by  consent,  entered  a 
rule  for  the  reference  in  the  book  of  common 
rules.    Johruon  v.  Pcarmdy^  17  J.  R.  129. 

537.  And,  in  such  a  case,  ajitdgmerU  cannot 
be  entered  on  the  report  of  the  referees,  but 
the  remedy  is  by  aitiachmerU  on  making  the 
siibmission  a  rule  of  Court.  YaUs  v.  Rusaell^ 
in  error,  17  J.  R.  461. 

538.  But,  if  the  parties  in  a  suit  not  referable 
under  the  suitute,  by  their  written  agreement, 
expressly  consent  and  agree  that  a  rule  of  ref- 
erence be  entered,  and  that  a  judgment  may 
be  entered  on  the  report  of  the  referees,  all 
error  is  cured,  or  taken  away,  by  such  consent, 
and  a  judgment  on  the  report  of  the  referees, 
pursuant  to  such  agreement,  is  as  valid  as  if 
entered  on  a  verdict.    Ibid, 

539.  Where,  by  agreement  of  the  parties,  a 
cause  was  referred  to  three  referees,  who,  or 
any  two  9f  them,  were  to  report,  and  two  only 
of  the  referees  signed  the  report,  which  stated, 
that  the  tubscriberB,  having  heard  the  allega- 
tions and  proofs  of  the  parties,  &c.,  on  a  writ 
of  error  brought  on  a  judgment  entered  on  this 
report ;  heU  that  it  was  to  be  presumed,  that 

all  the  referees  met  and  heard  the 
[  *iro6  ]    parties,  *thoueh  two  only  signed 

the  report,  nothing  to  the  contrary 
appearing  on  the  record.    IbuL 

540.  But,  if  the  fact  were  otherwise,  the  ob- 
jection should  be  raised  in  the  Court  below,  on 
the  coming  in  of  the  report,  not  in  the  Court 
of  Errors,  which  can  look  only  to  the  record. 
Ibid* 

541.  Costs  will  be  allovred,  where  the  report 
of  referees  is  set  amde  fer  irregularity.  Brotoer 
V.  Kingsley,  1  J.  C.  334. 

543.  No  action  lies  upon  a  report  ofrefereea^ 
made  pursuant  to  a  rule  of  a  Court  of  Common 
Pleas,  entered  by  consent  of  parties  in  an  ac- 
tion of  assumpsit^  though  the  case  might  not 
have  required  the  examination  of  long  ac- 
counts ;  for  it  is  not  an  awards  and  the  party 
IS  concluded  by  the  rule  of  reference,  from  al- 
leging that  the  cause  was  not  referable  under 
the  statute :  and  it  beinff  assumpsit  on  contract, 
there  might  have  been  tong  accounts,  and  the 
Court  niiglit  give  judgment  on  the  report. 
Harris  v.  Bradahaw,  18  J.  R.  26. 

543.  If  the  action  in  the  Court  below  had 

484 


been  tort ;  U  #eniw,  that  the  jmiadkdflB  d"  the 
Court  to  order  a  reference,  might  have  been 
objected  to,  on  a  writ  of  error.    AmL 

XXXI.  JVbficer  o/mofwm. 

544.  Where  it  shall  be  iiuended  that  a  de- 
feult,  nonsuit,  verdict,  inquisition,  repoft,judf 
ment,  execution,  or  other  proceedings^  Booold 
be  set  aside,  the  matter  ^aJl  always  be  brought 
before  the  Court  on  a  notice  of  a  motion  fer 
that  purpose.    Reg*  Gen.  IV.,  Jamuay,  1799. 

545.  An  argument  shall  always  be  broofbt 
on  to  be  heard  in  consequence  of  a  notice  for 
that  purpose ;  and  every  notice  of  a  motion  or 
argument  shall  be  for  the  first  day  in  term,  or 
for  as  eariy  a  day  in  term  thereafter  as  the 
ciroumstances  of  the  case  will  reasopaUj  per- 
mit ;  and  whenever  a  motion  or  argument  shiD 
go  off  firom  day  to  day,  it  shall  still  be  entitkd 
to  be  heard  on  the  notice,  without  the  nec^ 
sity  of  a  rule  fer  enlargingthe  time  to  hear  11 
Reg.  Gen.  V.,  January,  1W9. 

546.  All  notices  must  be  for  the  fint  day  of 
term,  u  niess  an  excuse  can  be  oflered.  Lmff 
V.  ffalton,  1  C.  R.  149.  &  P.  MoyU  t.  GH- 
Ungham,  id.  73. 

547.  Misapprehension  of  a  rule  of  piactice 
is  an  excuse.    Lusher  v.  WaUvn,  1  €.  R.  149. 

548.  So,  ignorance  of  a  late  decisioa.  /M 
5.  P.  Schowmaker  v.  Trans,  2  C.  R.  110. 

549.  So,  where  the  attorney,  through  mer 
apprehension  of  the  practice^  is  not  provided 
with  proper  affidavits,  &e.  on  which  to  make 
the  motion,  tbo  Court  will  permit  him  to  give 
new  notice  for  a  subsequent  day  in  tern],aa 
new  affidavits.  ISnk  y.  Bryden,  3  J.  R.  344, 
245. 

55a  If  there  be  sufficient  excuse  for  not 
noticing  a  non-enumerated  motion,  for  the  fir« 
day  of  terra,  nodce  for  any  day  in  term  will  be 
good  ;  but  the  motion  will  be  heard  only  on  a 

non-enumerated  day.    Jadcson,  v. »* 

C.  R.  259.    5.  P.  Pintard  v.  RoSS,  2  J.  R  !*• 

•561.  Where  the  reason  for  not 
noticing  for  the  first  day  of  term  ap-    [  '^^  1 
pears  on  the  face  of  the  record,  no 
affidavit  in  excuse  need  be  znade.    -finK^* 
iSco/te^  2  C.  R,  368. 

552.  Forgettitig  the  commencement  of  the 
term,  if  the  excuse  be  bona  fide,  is  sufficient  w 
not  noticing  on  the  first  day.  Bayard  v.  W- 
com,  3  C.  R.  102. 

553.  If  a  counsel  has  a  known  partner  who 
transacts  the  attorney's-  business,  an  cxcu* 
arising  from  the  personal  conduct  of  the  coun- 
sel, will  be  of  avail,  in  a  suit  in  which  tlrefwirt- 
ner's  name  only  appears  on  the  record.     /&»• 

554.  If  a  notice  of  argument  is  given  for  any 
dav  in  term  subseqtient  to  the  first,  the  party, 
wiio  would  object  to  it  on  that  account,  most 
appear  and  slate  such  objection  at  the  ume 
when  the  motion  is  brought  on ;  and  »f  h«***^ 
not,  he'will  be  deemed  to  have  waived  sticD 
objection.    Bcnjiwwfer  v.  George,  C.  C.  &). 

555.  Counter  affidavits  may  be  rcadt  as  to 
the  sufficiency  of  an  excuse  for  not  givingj'^ 
tice  of  a  motion  for  the  first  day  of  term.  V^ 
V.  J?t/ev,  3  J.  R.  249.  ....    ^ 

556.  A  copy  c^  the  affidavit,  on  tducb  •  ^ 
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cial  modoD  is  (bunded,  mast  be  served  on  the 
opposite  party.    IStmni  v.  Cord^  1  J.  C.  90. 

&  C.C.  c.ea 

557.  The  notice  must  state  ali  the  objects  of 
the  party's  application,  for  he  cannot  extend 
bis  motion  to  any  object  not  specified.  Alex- 
cmder  v.  EOm,  1  C.  K.  152. 

558.  Notice  of  motion  need  not  specify  the 
place  where  the  Court  is  to  be  held.  Bodwdl 
V.  PrUleox,  3  C.  R.  104. 

559.  It  is  unnecessary  to  insert  in  a  notice 
the  words,  ^  or  as  soon  thereafter  as  counsel 
can  be  heard,"  and  the  motion  may  be  brought 
oo,  any  day  in  term,  after  the  one  for  which  it 
is  noticed.    Anonymous^  1  J.  R.  143. 

XXXII.  Jud^e^s  order  to  siav  proceedingBj  and 
eerttficate  of  probamt  cause. 

560.  A  party  intending  to  move  to  set  aside 
any  proceeding,  may  apply  to  a  judge  at  his 
chambers,  or  to  the  recorder  of  JVctr-ForAc,  for 
a  certificate,  (and  which  either  of  them  may,  in 
their  discretion,  grant,)  certifying  that  there  is 
probable  cause  for  staying  further  proceedings 
until  the  order  of  the  Court  on  the  motion  ;  and 
a  service  of  a  copy  of  the  certificate,  at  the  time 
of^  or  after  the  service  o^  the  notice  of  the  mo- 
tion, shall  thenceforth  stay  ali  further  proceed- 
ings accordingly.  Reg.  Gen.  W^  January^ 
1799. 

561.  But  if  such  party  shall  neglect  to  bring 
on  the  motion  to  he  heard  during  the  term,  then 
the  proceedings  shall  not  be  longer  stayed,  and 
lie  shall,  moi^eover,  be  liable  to  pay  costs  to 
the  other  party,  for  not  having  brought  on  the 
motion  according  to  notice.    Bnd. 

562.  Serving  notice  of  a  judge's  order,  is  not 
sufficient  to  stay  proceedings ;  a  co|)y,  at  least, 
of  the  order  should  be  served.  Ckeetham  v. 
Leuns,2J.n.lM. 

563.  An  order  of  a  judge  to  stay  proceed- 

ings, and  a  certificate  of  ^probable 
[  *!299  ]     cause,  are  the  same,  in  effect,  and 

require  the  same  practice,  as  to  the 
service  of  a  notice  of  motion,  and  copies  of  af- 
fidavits, in  order  to  prevent  further  proceed- 
ings.   Bailey  v.  Caldwell,  3  J.  R.  451. 

564.  To  bring  a  party  into  contempt,  for  dis- 
obeying a  judge's  orderj  the  original  order  must 
be  shown  at  the  same  time  that  the  copy  is 
served.    Howland  v.  Ralphs  3  J.  R.  20. 

565.  The  service  of  a  certificate  must  be  ac- 
com])anied  whh  notice  of  motion;  otherwise  it 
will  not  be  a  stay  of  proceedings.  fSrby  v. 
Cosrstodl^  1  C.  R.  505. 

566.  Aflerjudgment  has  been  entered  on  a 
verdict,  the  c5ourt  will  not  set  it  aside,  or  heai*  a 
motion  for  a  new  trial,  unless  the  party  has  ob- 
tai ued  an  order  to  stay  proceedi ngs.  ran  Rens' 
selaer,  v.  Dole^  1  J.  C.  239.  S.  P.  Case  v.  5^- 
kerd,id.2i5.    &  C.  C.  C,  90. 

567.  After  a  verdict,  unless  a  certificate  or 
order  of  a  judge  be  obtained,  the  party  in 
wbooe  favor  the  verdict  is  given,  though  a  case 
be  made,  may  proceed  to  enter  up  judgment. 
Case  V.  Shepherd,  1  J.  C.  245.     S.  C.  C.  C.  90. 

568.  If  the  ju(Ige  refiise  to  grant  the  order, 
the  party  may  apply  to  the  Court    Ihid. 

569.  The  application  for  a  certificate  must, 


in  the  first  instance,  be  made  to  a  judge,  and 
not  to  the  Court     Bach  v.  CoUs,  3  C.  R.  83. 

570.  A  judge  may  grant  an  order  to  stay  pro- 
ceedings, and  annul  it,  as  well  in  term  as  in 
vacation,  notwithstanding  a  rule  for  judgment 
be  entered.  Radcliff  v.  Mcarine  Insurance  Com- 
pany, 3  C.  R.  106. 

571.  If  the  judge  granted  the  order  on  ac- 
count of  an  improper  item  allowed  by  the  ju- 
ry, and  he  declares  this  to  have  been  his  only 
reason,  the  Court  may,  on  such  item  being  re- 
linquished, vacate  the  order.    Jbid. 

572.  Where  a  judge's  order  has  been  obtain- 
ed, the  plaintiff  will,  on  no  ground,  be  permit- 
ted to  enter  up  judgment  before  the  decision  of 
the  Court    Bir4  v.  Pierpoint,  3  C.  R.  106. 

573.  On  an  appeal  from  the  decision  of  a 
judge  refusing  a  certificate^  the  party  appealing 
may  deliver  to  tlie  Court  the  points  and  au- 
thorities on  which  he  relies,  together  with  the 
case,  but  the  Court  will  hear  no  argument. 
Anonymous,  1  J.  R.  275. 

57£  If  a  judge's  order  cannot  be  obtained, 
the  party  may,  notwitlistanding,  before  the 
jud^enjt  is  perfected,  bring  on  the  argument 
.Malison  V.  Columbian  Insurance  Company,  1 
J.  R.  301. 

575.  As  either  party  may  notice  a  case,  &c. 
(or  argument,  a  certificate  will  not  be  discharg- 
ed, because  notice  of  argument  has  not  been 
given  by  the  party  obtaining  it  Kirhy  v.  Cogs- 
well,  1  C.  R.  484. 

576.  If  judgment  be  entered  before  argument 
on  a  case  made  in  the  cause,  a  certificate  to  stay 
proceedings,  through  some  misapprehension  of 
the  judge,  not  having  been  granted,  the  omis- 
sion wilt  not  prejudice  the  parr^,  but  he  may 
avail  himself  of"^  the  decision  oi  the  Court,  if 
given  in  his  favor.  Smith  v.  Cheetham,  3  C.  R.  57. 

577.  Where  each  party  has  a  right  to  noticcj 
a  case  for  argument,  and  neither  brings  it  on, 
they  are  equally  in  default,  and  the  judge's 
certificate  does  not  expire  with  the  term,  nut 
still  continues  a  stay  of  the  proceedings.  Jack" 
son,  ex  dcm.  Colden,  v.  BrowneU,  3  C.  R.  151. 

•578.  To  get  rid  of  the  order, 
the  party  ahould  give  a  counter  no-     [  •^dO  ] 
tice,  and  when  the  cause  is  called 
on,  demand  judgment     Ibid. 

579.  But  it  is  otherwise  as  to  a  certificate 
to  stay  proceedings  upon  a  report  of  referees, 
and  the  Court  will  grant  the  motion  to  vacate 
the  order,  if  the  cause  is  not  brought  on. 
Anonumous,  3  C.  R.  152. 

580.  The  certificate  amounts  to  an  enlarge- 
ment of  the  rule  for  judgment  nisi,  and  a  mo- 
tion in  arrest  of  judgment  may  be  made  at 
any  time  or  term  subsequent,  as  louf  as  the 
certificate  continues  in  force.  Bayarav.  Mai- 
colm,  IJ.  R.  310. 

581 .  If  the  party  obtaining  a  verdict  gives 
notice  of  a  motion  to  set  aside  the  judge's 
certificate,  and  does  not  attend  to  argue,  the 
opposite  party  will  be  allowed  costs.  Brett  y. 
Hood,  1  C.  R.  343. 

582.  R  sums,  that  the  Court  will  in  no  case 
hear  an  argument  on  a  motion  to  set  aside  a 
judge's  certificate  to  stay  proceedings  on  a 
case  made.     Ibid. 

583.  A  judge's  certificate  was  dlschannd. 
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because  the  defendant  had  neglected  to  pre- 
pare his  cose  within  the  two  days  allowed, 
although  the  judge  left  the  place  where  the 
circuit  was  held  so  soon  afler  an  application 
to  him,  that  it  was  not  possible  to  ho.ve  tlte 
case  coninleted.    JVetDkirk  y,  Fox^  C.  C.  133. 

584.  It  the  defendant,  afler  verdict,  tender 
the  amount,  witli  all  the  costs  up  to  the  time, 
the  Court  will  order  further  proceedings  to  be 
stayed.    Hatfield  y.  Baldwiny  I  J.  R.  506. 

XXXIII.  JVim-enumerated  wuftionM. 

585.  The  days  for  non-enumerated  motions 
are  Monday  and  Hmrsday^  in  the  first  week 
of  term,  and  IHday,  in  the  second  week. 
Reg.  Geiu,  JSTovtmbtr,  1803.     1  C.  R.  494* 

§SG.  A  non-enumerated  motion  must  be  on 
the  ground  of  irregularity  only ;  if  merits  are 
united,  it  becomes  enumerated.  Remsen  v. 
haaca,  1  C.  R.  22. 

587.  A  motion  to  set  aside  a  venlict  for  ir- 
regular conduct  in  a  jury,  is  non-enmnerated. 
Smith  V.  Chedham,  2  C.  R.  381. 

588.  Afler  the  lapse  of  20  yeare,  no  judicial 
proceedings  can  l)e  set  aside  for  iiTegularity. 
jDhompson  v.  Skinner,  7  J.  R.  556. 

589.  A  motion  to  overrule  a  frivolous  plea, 
and  enter  a  default,  has  the  same  preference, 
as  a  motion  on  a  frivolous  demurrer.  Anony- 
mot«,  2  C.  R.  377. 

590.  A  motion  to  set  aside  proceedings  for 
irregularity,  must  be  made  at  the  next  term 
afler  the  irregularity  happens.  M^Evera  v. 
Markler,  1  J.  C,  248.    S,  C.  C.  C.  93. 

591.  An  affidavit,  not  served,  cannot  be  read 
m  support  of  a  motion,  though  the  fUcts  were 
not  known  until  the  day  of  bringing  it  on ;  in 
such  case,  copies  should  be  served,  and  the 
motion  made  the  next  day.  Bergen  y.  Boerum, 
2  C.  R.  256. 

592.  If  the  party  do  not  move  for  all  the 
costs  which  he  is  then  entided  to  on  his  mo- 
tion, he  cannot  move  for  them  at  a  subsequent 
term.    Palmer  v.  MuUiean,  2  C.  R.  380. 

*593.  If  tiiere  be  a  late  decision, 
[  *900  ]  of  which  the  counsel  Is  not  ap- 
prized, the  Court  wiH,  in  some 
cases,  allow  its  bein^  urged  as  an  excuse  for 
not  making  an  earlier  application.  Schoon- 
maker  v.  Trana,  2  C.  R.  110. 

594  The  distance  of  the  residence  of  the 
attorney  receiving  a  notice,  from  the  place 
where  the  Court  is  to  be  held,  is  an  excuse  for 
not  opposing  it  on  the  first  day  of  the  term. 
jWjy  V.  Morehouat,  1  J.  C.  242. 

59d.  Entering  on  the  argument  of  a  motion, 
is  a  waiver  of  every  objection  of  irregularity 
jn  bringing  it  on.  RooaeveU  v.  Dean,  SCR. 
105. 

596.  When  an  affidavit  does  not  state  what 
ought  to  be  alleged  in  favor  of  a  motion,  the 

?ire8umption  is  that  it  could  not  be  asserted. 
hid, 

597.  Affidavits  may  be  adduced  to  establish 
the  genera]  reputation  of  a  person  whose  char- 
acter has  been  impeached ;  but  nothing  supple- 
mentary can  be  read  to  substantiate  the  ground 
of  motion,  unless  copies  have  been  served. 
Clark  v.  Froai,  3  C,  R.  125. 
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596.  When  a  third  penoo  noakesaa  affida* 
vit,  a  sufficient  reason  should  be  shown  why  it 
was  not  made  by  the  party  himself.    Aid, 

599.  The  Court  wiU  not  poatpone  hearing  a 
motion  until  the  next  non-enumerated  day, 
unless  the  party  asking  Uie  indulgence  can 
show  some  excuse  for  not  being  prepared. 
JackaoHf  ex  dem.  IVsfter,  ▼.  Fergiuan^  3  C  K. 
127. 

600.  If  a  party  shall  not  appear  to  show 
cause,  or  oppose  a  motion,  or  argae  on  bia 
part,  he  shall  be  deemed  to  have  reaounced  his 
right  against  the  rule»  motion,  or  judgment; 
and  the  party  having  served  the  rule,*  or  given 
the  notice^  shall  tliereupon  be  entitled  to  his 
rule,  motion,  or  judgment,  equally  as  if  the 
other  party  had  appeared  and  consented  ther^ 
to.    Reg,  Gen,  VII.,  Jantutnfy  1799. 

601.  where  no  opposition  is  made  to  a  mo- 
tion, it  is  sufficient  to  read  the  notice  and  affi- 
davit of  service.  Cgdd  y,  Hariaon^  2  C^  K,  &, 
S,  P,  Hoyt  V.  CwnpheH,  C.  C.  12a  Pidmer  v. 
Sahin,id,VSL 

602.  But  if  they  appear  insufficient,  the 
Couit  will  deny  the  application,  although  un- 
opposed. Jackson,  ex  dem.  CQunier^  v.  QHm, 
3  C.  R.  88. 

When  counter  and  supplementary  affidavits 
are  admissible  on  a  motion.  See  ante,  VL 
98—102. 

XXXIV.  Caaeafor  argumcnL 

603.  Whenever  it  shall  be  intended  to  move 
to  set  aside  a  nonsuit  or  verdict,  there  shall  be 
a  case,  to  be  prepared  by  the  party  intending 
the  motion,  and  a  copy  thereof  to  be  scared 
on  the  opposite  party,  within  two  days  af> 
ter  the  trial;  and  whicb opposite  party  may, 
within  four  days  thereafter,  propose  amend- 
ments  thereto,  and  serve  a  copy  on  the  party 
who  prepared  the  case,  and  who  may  then, 
witliin  four  days  thereafler,  serve  the  opposite 
party  with  a  notice  to  appear  within  conve- 
nient time,  not  less  than  four  days, 

nor  beyond  *the  first  day  of  the  [  *901  ] 
thea  next  ensuing  term,  before  the 
judge  who  tried  the  cause,  to  Imve  the  case 
and  amendments  corrected;  and  the  judge 
shall,  thereupon,  correct  the  some  as  he  shall 
deem  to  consist  with  tlie  truth  of  the  facts. 
Reg,  Gen,  VI.,  January,  1799. 

604.  But  if  the  parties  shall  omit,  within  the 
several  times  above  limited,  untess  the  same 
shall  be  enlarged  by  a  judge,  or  the  recorder  of 
Niew-Yorkf  the  one  party  to  oppose  amend- 
ments, and  the  other  to  notify  an  appearance 
before  the  judge,  they  shall  respectively  be 
deemed,  the  former  to  have  agreed  to  the  case 
as  prepared,  and  the  latter  to  have  agreed  to 
the  amendments  as  proposed.    Ibid. 

605.  Where  a  verdict  is  taken  hy  consenf, 
subject  to  the  opinionof  the  Court  on  a  case  to 
be  made,  the  party  is  not  limited  bv  the  sixih 
nile  of  January  tenn,  1799,  as  to  the  time  for 
preparing  the  case.  Btardde^a  Hucutora  v. 
Root,  11  J.  R.  406. 

606.  Where  a  Terdict  is  taken  for  the  plain- 
tifiT,  subject  to  the  opinion  of  the  Court  on  a 
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to  be  made,  and  tbe  plaintifT  does  not 
make  up  the  case  according  to  the  rules  and 
practice  of  tbe  Court,  the  defendant  may  give 
notice  of  a  motioDf  at  the  next  term,  for  judg- 
ment; and  if  no  sufficient  excuse  is  then 
shown,  by  the  plaintiff,  for  not  making  up  tbe 
case,  the  Court  will  order  judgment  to  be  en- 
tered for  the  defendant.  Jaauon  v.  Coat,  12 
J.  R.  431. 

607.  When  a  verdict  is  taken  subject  to  the 
opinion  of  the  Court,  no  order  for  a  stay  of 
proceedings  is  necessary,  and  it  does  not  come 
within  the  rule  allowing  either  party  to  notice 
the  case  for  argument,  which  presupposes  that 
a  case  is  already  settled ;  but  the  defendant 
may  rooye  the  dourt  for  leave  to  enter  judg- 
ment   IhiiL 

608.  The  nxlh  rule  of  January  term,  1799, 
as  to  preparing,  amending  and  settling  etuts^ 
extends  to  atsts  made  sMtei  to  the  opinion  of 
the  CourL  Reg.  Gen.,  Januaru  12,  181&  13 
J.  IL  IGO. 

609.  The  rules  of  practice  relative  to  eases 
for  argument,  do  not  apply  to  bills  of  excep- 
tions ;  and  an  order  to  stay  proceedings  is  not 
necessary  in  such  case,  or  it  may  he  granted 
of  course.   Hasbrouek  v.  Tappen,  15  J.  R.  182. 

610.  i2  seems  J  that  the  rule  as  to  the  service 
of  a  copy  of  the  ease,  at  or  befbre  the  time 
of  giving  notice  of  the  argument,  does  not 
apply  to  demurrer  books.  Van  Buskirk  y.Burr, 
20J.R.275. 

611.  Where,  after  a  verdict,  a  case  is  made 
and  settled,  the  party  whose  right  it  is  to  make 
up  tbe  case,  most  serve  a  copy  of  it,  as  settled, 
on  tbe  opposite  party,  as  early,  at  least,  as  the 
time  allowed  for  noticing  the  cause  for  argu- 
ment ;  and  if  the  opposite  party  also  notices  the 
cause  for  argument,  and  has  not  been  served 
with  a  copy  of  the  case,  as  settled,  he  may  take 
judgment.  Peck  v.  The  Executrix  of  Peck,  14 
J.  R.  219. 

612.  On  a  case  subject  to  the  opinion  of  the 
Court,  the  same  conclusion  will  be  drawn  from 
the  evidence,  as  the  jury  would  have  been  au- 
thorized to  make*  frJtitney  v.  Sterling,  14  J.  R. 
215.    &P.Wdldenv.SheHmme,15J.K.409. 

613.  A  point  reserved  by  the  judge  at  nisi 
priuSy  is  in  the  nature  of  a  special  verdict,  and 

the  plaintiff  must  prepare  the  case, 
[  *302]  have  it  settled,  *and  open  the  argu- 
ment, and  cannot  move  for  judg- 
ment, because  no  case  is  made.  Eagle  v.  M- 
ner,  1  J«  C.  332.  Pereival  v.  ^mes,  id.  393. 
&  C  C.  C.  104.  Jackson,  ex  dem.  Gansevoort, 
T.  Mumw,  2  J.  C.  219. 

614.  Where,  afler  a  verdict,  and  within  the 
two  days  allowed  for  making  a  case,  the  de- 
fendanrs  atHHmey  applied  to  the  plaintiff's  at- 
torney for  certain  papers  which  had  been  read 
in  evidence,  and  which  were  necessary  to  be 
put  in  the  case,  which  were  refiised  by  the 
plaintiff  ^1  attorney,  and  the  de^dant's  attor- 
ney could  not,  for  that  reason,  make  up  the 
case;  tbe  Court  ordered,  that  the  plaintiff's 
attorney  furnish  the  papers  to  the  defendant's 
attorney,  or  permit  him  to  take  extracts,  and 
that  the  proceedings  should  in  the  mean  time 
be  stayed,  Jackson,  ex  dem.  Martin,  v.  Piatt, 
2J.C.7h 


I  615.  Where  there  were  cross  causes,  the 
'  plaintiff  in  each  of  which  had  obtained  a  ver- 
dict, subject  to  the  opinion  of  the.  Court,  on  a 
case  to  be  made,  and,  in  the  cases,  material 
fiicts  were  omitted,  the  Court  would  not  per- 
mit the  plaintiff  to  enter  up  judgment,  but  or- 
dered the  case  to  be  corrected.  Codwise  v. 
Hacker,  1  C.  R.  74. 

616.  A  case  made  with  liberty  to  turn  it  into 
a  special  verdict,  stays  execution  till  the  next 
term  afler  the  decision  is  given.  Van  Dyck  v 
Van  Beuren,  1  C.  R.  la 

617.  On  the  making  of  a  case,  the  defend- 
ant will  not  be  compelled  to  pay  into  Court  tho 
amount  of  the  verdict  against  him.  Shuier  v. 
Hallet,  1  C.  R.  518. 

618.  The  suit,  in  which  the  case  is  made, 
must  be  pending  in  the  Supreme  Court ;  and 
that  Court  will  not  give  an  opinion  on  a  case 
submitted  to  it  by  consent,  the  cause  still  re 
maining  in  a  Court  of  Common  Pleas.  Strouh 
ell  V.  Vrooman,  2  C.  R.  107. 

619.  An  admission  in  a  case  concludes  tho. 
party  making  it.  Vandervoort  v.  Smith,  2  C. 
R.155. 

620.  A  case  concludes  the  parties  making  ir, 
but  is  not  conclusive  as  to  third  persons.   JSTeil 
son  y, Columbian  InsuranceCompany,  1  J.  R.  301. 

621.  A  jud^,  in  vacation,  may  enlarge  the 
time  for  makmg  a  case.  Black  v.  Broum,  9 
J.  R.  264.  Contra,  Jackson,  ex  dem.  Low,  v. 
Hombeck,  2  J.  C.  115.    5.  C.  C.  C.  127. 

622.  The  right  of  amending  will  not  au- 
thorize the  opposite  party  to  substitute  a  new 
case.  EagUv.Mner,lJ.C.3a2.  S.P.MH- 
ward  V.  HaUeU,  1  C.  R.  344. 

623.  Every  amendment  must  be  on  the  case 
made,  or  refer  to  the  line  or  pa^  in  which  it 
is  proposed  to  be  inserted.  MUward  v.  Hat- 
Zeff,  1 C.  R.  344. 

624.  A  judge,  in  vacation,  may  enlarge  the 
time  for  proposing  aipendments,  and  for  giv- 
ing notice  of  an  appearance  before  tbe  judffe. 
Jackson,  ex  dem.  Low,  v.  Hombeck,  2  J.  C.  115. 
S.  a  C.  C.  127. 

625.  On  an  affidavit,  stating,  tliat  the  party^ 
amendments  to  a  case  were  prevented,  by  ac- 
cident, from  coming  to  the  counsel's  hands, 
who  was  employed  to  attend  to  settling  the 
case,  in  due  time,  and  that  the  case  made  by 
the  opposite  party  did  not  set  forth  the  merits 
of  the  cause  as  they  appeared  on  the  trial,  the 
Court  granted  permission  to  amend.  Hun  v. 
Botmht,  1  C.  R.  23. 

*626.  A  case  was  allowed  to  be     [  *d03  ] 
amended,  on  affidavit  of  the  omis- 
sion of  a  fact,  through  mistake  of  counsel. 
FM  V.  CoMn,  2  J.  R.  481. 

627.  AAer  argument,  and  before  judgment, 
at  the  instance  of  the  defendant,  the  case  was 
allowed  to  be  amended,  on  paying  the  costs 
of  argunoent,  and  giving  to  the  plaintiff  the 
election,  aflerwards,  to  oe  nonsuited,  or  to 
have  a  new  trial.  Jackson,  ex  dem.  CMen,  v. 
Brownel,  3  J.  R.  140. 

XXXV.  Enumeraied  mMms ;  noticing  for  ar- 
gument, points  and  argumeni. 

628.  A  motion  for  a  new  trial  on  tbe  ground 
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of  newly  discovered  evidence,  it  enumerated. 
Chandler  v.  Trayoard,  2  C.  R.94. 

629.  An  application  for  judgment  on  a  friv- 
olous demurrer,  is  an  enumerated  motion. 
M'Cabt  V.  ATAoy,  2  C.  R.  100. 

G30.  A  motion  to  set  aside  a  verdict  for 
irregularity,  and  also  on  tlie  merits,  is  an  enu- 
merated motion.    Fodtn  v.  Sharp^  4  J.  R.  183. 

631.  A  motion  to  set  aside  the  report  of  ref- 
erees on  the  merits,  is  enumerated.  ClinUrn  v. 
Elmendorf,  3  J.  R.  14a 

632.  A  motion  in  arrest  of  judgment  is  an 
enumerated  motion.  Reg,  Uen^  Fehruary^ 
1809,  4  J.  R.  192.  By  the  previous  practice, 
such  motion  was  non-enumerated.  Jiough  v. 
Stova,  2  C.R,  221. 

633.  All  motions  to  bring  on  to  be  argued  a 
question  arising  on  special  verdict,  case  re- 
served at  the  trial,  case  agreed  between  the 
parties  without  trial,  demurrer  to  evidence  or 
pleadings,  writ  of  error,  or  writ  in  the  nature 
of  a  writ  of  error,  comprehending  the  writ  of 
mandeunus,  and  all  motions  to  set  aside  non- 
suit, verdict,  inquisition,  or  report,  other- 
wise than  for  irregularity  onW,  shall  be  heard 
according  to  the  priority  of  the  time  when 
the  question  arose.  Reg,  Gen,  I.,  January, 
1799. 

634.  In  cases  of  special  verdict,  demurrer 
to  evidence,  case  reserved  at  the  trial,  and  mo- 
tion to  set  aside  nonsuit  or  verdict,  the  ques- 
tion shall  be  deemed  to  have  arisen  on  the  day 
when  the  verdict  in  the  cause  was  taken,  or 
the  nonsuit  was  granted.  In  cases  of  demur- 
rer to  pleadings  or  writ  of  error,  or  writ  in  the 
nature  of  a  writ  of  error,  the  day  when  the 
joinder  in  demurrer  or  joinder  in  error  was 
received  by  the  party  demurring  or  having  a»- 
aigued  the  errors;  and,  in  case  of  return  to  any 
such  writ,  and  no  joinder  in  error  on  the 
record,  or  motion  to  set  aside  inquisition  or 
report,  the  day  when  the  writ,  with  the  return, 
or  when  the  inquisition,  or  report,  was  filed. 
Reg.  Gen,  III.,  January,  1799. 

635.  Cases  intended  for  argument  must  be 
duly  noticed  before  terra  to  the  clerk,  so  that 
he  may  enter  them  on  the  calendar.  If  not  so 
noticed,  they  must  go  to  the  foot  of  the  calen- 
dar, without  regard  to  the  date  of  their  issues. 
Ammymous,  1  C.  R.  24.  Reg,  Cren.,  January , 
1803^  1  C.  R.  110.    See  vast,  639. 

636.  Each  cause  shall  be  argued  according 
to  its  standing  on  the  calendar,  if  the  party  en- 
titled to  briiu^  it  on  be  ready,  otherwise  it  shall 
lose  its  preference,  and  not  be  called  again 
until  all  the  others  are  disposed  o£    Ibid, 

*637.  The  attorney  of  either  par- 
[  *804  ]    ty  may  give  notice    of  the  argu- 
ment.   Aid, 

638.  If  any  cause  be  inserted  on  the  calen- 
dar, during  the  term,  it  shall  not  take  place, 
whatever  be  its  date,  of  any  that  are  on  it  at 
the  opening  of  the  Court.    Rid, 

639.  No  cause  can  be  entered  on  the  calen- 
dar of  enumeraied  motions,  unless  a  note  of  the 
issue  be  filed  in  the  clerk's  office  of  the  Court, 
in  the  place  where  the  Court  is  to  be  held,  be- 
fore the  Friday  next  preceding^  the  term. 
Reg.  Gen,,  May  10th,  1816, 13  J.  R.  303. 

640.  After  a  certificate  of  probable  cause, 
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both  parties  mny  notice  the  caae  for  aigument 
£tr6y  V.  Cogswell,  1  C.  R.  484. 

641.  The  not  entering  and  noticiog  a  cause 
for  argument  by  the  party  obtaining  the  cer- 
tificate, is  no  ground  for  a  motion  to  diachaife 
the  order.    iSid, 

642.  Causes  noticed  for  argument,  and  not 
brought  on,  must  be  re^noticed  to  the  clerk,  as 
they  will  not  be,  of  course,  carried  over  to  the 
calendar  of  the  next  tenn.  JLdvingMien  t. 
Rogers,  1  C.  R.  487. 

.  ^3.  Where  bqth  a  case  and  aspecial  verdict 
have  been  made,  the  party  must  elect  on  which 
he  will  proceed.  Sleghi  t.  Rhmeimuier,  1 
J.R.192. 

644.  Either  party  may  give  notice  of  bring- 
ing on  the  argument  of  a  cause,  without  wmit- 
ing  for  a  demult  on  the  other  aide.  Hoyt  t. 
Campbell,  C.  C,  l^  Palmer  y.  Sabin^  id,  12». 
Benard  v.  Malcolm,  IJ.  R.  316. 

&I5.  If  a  public  officer  inform  the  Coon, 
that  the  situation  of  a  county  is  such  as  to  re- 
quire, for  the  sake  of  the  peace  of  the  people^ 
a  decision  in  a  cause,  it  will  takejpreforeDee 
of  all  others  on  the  calendar.  BrmuH,  a 
dem.  WalUm,  v.  O^den,  2  C.  R.  377. 

646,  Where  a  bill  of  exceptions  has  befit 
taken,  and  also  a  demurrer  to  evidence,  tbe 
Court  will  not  compel  the  party  to  elect  whiek 
he  will  bring  on  to  argument  Leuns  v.  Foe. 
5  J.  R.  1. 

647.  On  moving  to  set  aside  a  report  of  die 
referees  on  the  merits,  or  for  a  new  trial  oo 
newly  discovered  evidence,  copies  of  tbe  affi- 
davits shall  be  furnished  to  eacn  of  the  judges. 
Reg,  Gen,,  January,  1813, 10  J.  R.  128. 

6iS,  On  moving  in  arrest  of  judgroeDt, 
copies  of  the  pleadmga,  or  of  so  mnch  therroT 
as  may  be  necessary,  shall  be  delivered  to  each 
of  the  judges.    IbuL 

649.  The  party  denmrring  shall  make  up 
the  paper  books,  and  bring  on  the  canae.  L^ 
%Ei^  V.  Storey,  3  J.  R.  425.  Contia,  &iUe  v. 
JSieheock,  C.  C.  103. 

650.  To  every  case  there  shall  be  added  a 
note  of  the  questions  to  be  made,  and  to  ibem 
the  argument  shall  be  confined.  R^.  Goi^ 
January,  180a  1  C.  R.  110.  Mam  v.  A'nc- 
ton,  3J.IL  542. 

651.  If,  however,  any  facts  in  the  case  gare 
rise  to  other  questions,  those  also  noav  be  ar- 
gued, unless  the  adverse  party  object  mat  they 
are  facts  not  appearing  material  to  a  discus- 
sion of  such  new  questions,  in  which  case  they 
shall  be  abandoned,  or  the  case  referred  for 
amendment,  if  the  Coun  ahall  think  it  necea- 
sary.    Ibid, 

652.  The  points  must  be  delivered  to  judges 
and  to  the  oppjosite  *partv,  at  tbe 

time    of  bringing   on    the  argu-'    [  *905] 
ment    Henshaw  v.  Marine  Insur- 
ance Company,  2  C.  R.  274. 

653.  And  the  ailment  cannot  be  brought 
on,  unless  the  points  are  reduced  to  writ- 
ing, and  served.  Sleinback  v.  Ogden,  2  C.  R. 
378. 

654.  When  the  argument  of  a  case  is  open- 
ed, the  counsel  must  furnish  the  opposite  siiie 
and  the  Court  with  the  points  relied  upon. 
Schmidt  V.  United  huvnmee  Company,  1  J.R- 
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6a    &  C.  U  249.    51  P.  Main  v.  JVetoton,  3 
J.  R.  542. 

655.  Where  a  verdict  is  taken,  subject  to  the 
opinioD  of  the  Court  on  a  case  suited,  the 
counsel  for  the  plain tiif  opens  the  argument  of 
the  cause.  Jackson,  ex  dem.  Gansevoorij  v. 
Miaray,  2  J.  C.  219. 

656.  Where  a  defendant,  afler  a  verdict, 
makes  a  case,  and  notices  it  for  argument,  if  he 
does  not  appear  at  the  time  when  called,  judg- 
ment shall  go  against  him  ;  but  when  the  plain- 
tifi"  notices  a  case  made  on  the  part  of  the  de- 
fendant, and  the  plaintiff  is  not  ready,  it  shall 
go  down  to  the  bottom  of  tlie  calendar.  Cod- 
wise  V.  Hacker^  1  C.  R.  74. 

657.  If  the -Court  be  equally  divided,  judg- 
ment must  go  according  to  the  verdict.  Van 
Dyck  V.  Van  Beuren,  2  C.  R.  lOa 

658.  If  the  cases  arc  not  ready  to  be  deliv- 
ered to  the  judges,  by  the  party  whose  right  it 
is  to  make  them  upi  when  the  cause  is  moved 
by  the  op|x>site  party,  the  latter  shall  have 
judgment  by  default.  Malcolm  v.  Bayard^  1 
J.  R.  316. 

659.  Affidavit  of  service  of  notice  of  argu- 
ment, is  sufficient  to  entitle  the  party  to  judg- 
ment, if  the  opposite  party  do  not  attend,  with- 
out setting  forth  or  producing  the  notice  itself. 
Overseers  of  Aca^  Windsor  v.  Belknapy  3  C.  R. 

660.  An  objection  not  taken  at  the  trial,  can- 
not be  raised  on  the  argument  of  the  case  at 
bar.    Suekley  v.  Furse,  15  J.  R.  338. 

661.  Where  a  case,  demurrer,  or  6])ecial  ver- 
dict, is  noticed  for  argument,  and  the  opposite 
party  intends  to  object  to  the  argument  coming 
on,  at  the  day,  on  any  jpound  of  irregularity, 
he  must  give  notice  of  an  application  to  the 
Court  for  that  purpose,  as  in  non-enumerated 
motions,  to  strike  the  case  off  the  calendar  of 
emimerated  motions,  otherwise  the  objection 
%vill  not  l)e  heard,,  when  the  cause  is  called  on 
to  aiigumenL     DeUanater  v.  Smiiky  16  J.  R.  2. 

662.  The  decision  of  the  Court,  upon  a  sum- 
mary application,  is  not  final  and  conclusive ; 
but  a  further  discussion  of  the  same  subject  will 
be  admitted  upon  a  more  enlarged  statement 
of  facts.  Per  Spencer,  J.  Simaon  v.  Hart,  in 
error,  14  J.  R.  G3— 76. 

66;i  Where  there  is  an  issue  at  law  and  an 
issue  of  &ct,  it  is  most  proper  tliat  the  issue  at 
law  should  be  first  determined;  though  the 
|>laintiff  has  his  election  which  sliaU  bs  6rst 
tried ;  but  he  cannot  nonsuit  tlie  plaintif!^  for 
not  proceedinj^  to  trial  of  the  issue  in  fact, 
wh  lie  the  other  issue  at  law  is  undecided.  Over- 
seers of  Pitistown  v.  Overseers  qf  Plattsburgh, 
15  J.  R.  398. 

XXXVI.  Special  rvks  and  orders. 

664.  Misprision  of  the  clerk,  in  drawing 

up  a  rule,  will  be  amended  *on 
[  *306  ]     application  to  the  Court.     Chitreh 

V.  United  Insurance  Company,  1 
C.R.7. 

665.  After  an  order  of  the  Court  in  a  cause, 
a  further  order  of  a  judge,  at  his  chambers,  is 
irregular.  Stansbwry  v.  Durell,  1  J.  C.  396. 
S»  C  O.  C  99. 
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666.  A  rule,  regularly  obtained,  will  not  bo 
vacated  at  a  subsequent  term,  on  the  ground 
of  the  absence  of  the  counsel  for  the  other 
party  at  the  time  the  motion  was  made.  Hil- 
drith  V.  Harvey,  2  J.  C.  221. 

667.  A  rule  to  show  cause  will  not  be  en- 
larged, merely  to  five  counsel  an  opportunity 
to  consider  of  the  propriety  of  expunging 
parts  of  an  affidavit.  Tke  People  v.  Fteer,  1 
C.  R.  485. 

668.  When  tlie  Court  is  not  full,  very  slight 
reasons  will  induce  them  to  refuse  to  vacate  a 
rule  granted,  on  argument,  in  full  Court.  Dm 
V.  miber,  2  C.  R,  251. 

669.  Where  a  rule  is  granted  on  paynfent 
of  eosts,  it  is  conditional,  and  is  of  no  force, 
unless  the  costs  be  paid  instanter ;  and  the 
party  who  is  to  pav  costs,  must  seek  and  ten- 
der them  to  the  other  party.  PugsUy  v.  Van 
^/en,  8  J.  R.  352.    See  onfe,  455,  473. 

670.  And  if  the  defendant  neelect  to  pay 
the  costs  on  their  bein^  regular^  demandeil 
of  him,  and  tlie  plaintiff  issue  an  execution 
on  the  judgment  which  he  has  obtained,  it 
will  not  be  set  aside.    Ibid, 

As  to  the  distinction  between  common  and 
special  rules,  see  ante,  VII. 

XXXVII.  Ftigned  issue. 

671.  On  affidavit,  that  the  bond  and  war- 
rant of  attorney,  on  which  a  judgment  was 
entered  u(),  were  forged,  the  Supreme  Court 
will  award  a  feigned  issue  to  try  the  fact  of 
forgery.    Kir^  v.  Shaw,  3  J.  R.  142. 

672.  To  try  an  allegation  of  usury,  a^inst 
a  judgment  entered  by  confes8i(*n,  a  feigned 
issue  will  be  awarded,  but  the  judgment  will 
be  in  the  mean  time  retained,  ffarddl  v. 
Eden,  2  J.  C.  258.     GilbeH  v.  Eden,  id,  280. 

673.  Where  the  consideration  of  a  bond,  on 
which  judgment  has  been  entered  by  warrant 
of  attorney,  is  alleged  to  be  usurious,  the 
Court  will  award  a  feigned  issue  to  try  the 
fact,  and  stay  execution  until  afler  the  trial. 
:^arr  v.  Schuyler,  3  J.  R.  139.  <SL  P.  ifardeU 
V.  Eden,  I  J.  R.  531.  note. 

674.  It  will  not  be  awarded,  unless  the  iisu- 
ry  be  denied,  or  the  fact  is  put  in  doubt. 
HetoUt  V.  FUch,  3  J.  R.  250. 

675.  A  feigned  issue,  to  try  the  truth  and 
validity  of  payments  made  on  a  judgment,  de- 
pends on  the  sound  discretion  of  the  Court, 
and  is  only  granted  for  the  information  of  the 
Court,  or  where  the  party  is  otherwise  with- 
out relief.     WardeU  v.  Eden,  2  J.  C.  258. 

C76.  In  ejectment,  on  a  suggestion  that  the 
plaintiff  *s  lessor  hacl  taken  on  the  execution 
more  land  than  he  was  entitled  to  by  the  ver- 
dict, which  the  other  fmrty  denied,  a  feigned 
issue  was  awarded  to  ti7  that  fact.  Jackson, 
ex  dem.  Ostrander,  v.  Hashrouck,  5  J.  R.  366. 

677.  If  any  difficulty  arises  in  making  up 
a  feigned   issue  ordered  *bv  the 
Court,  it  must  be  settled  before  a    [  *d07  | 
judge,  at  his  cliamliers.    Richards 
V.  Brown^  7  J.  R.  320. 

Su  anUy  XXVI.  437. 
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XXXVIII.  ffhen  taking  a  subsequent  step  in  a 
cause  cures  a  previous  irregularity  of  the  op- 
posite party, 

678.  Appearance  ia  a  waiver  of  any  irregu- 
larity in  giving  the  defendant  notico  of  the 
action.    Rowley  v.  Stoddard,  7  J.  R.  207. 

679.  If  the  defendant  pleaded  in  chief,  it  is 
ao  admittion  of  the  due  appearance  of  the 
plaintiff.     Schenierhom  v.  Jenkins,  7  J.  E.  373. 

680.  Pleading  in  bar,  is  a  waiver  of  any 
objection  to  the  jurisdiction.  Smith  v.  Elder, 
8  J.  R.  105. 

681.  Where  there  was  an  irregularity  in  the 
proceedings  against  the  bail,  and  they  suffered 
two  terms  to  elapse  without  taking  notice  of  it, 
tbey  were  not  allowed,  aAerwards,  to  avail 
themselves  of  the  objection.  Jones  v.  Dun" 
mng,  2  J.  C.  74. 

w2.  Proceeding  in  the  cause  is  no  waiver 
of  a  previous  irregularity  in  the  of)|x>8ite  par- 
ty, if  that  irregularity  were,  at  the  time,  un- 
known.    Giles  v.  Caines,  3  C.  R.  107. 

XXXIX.  Rule  for  judgmenjt,  and  entering,  J&- 
ing,  and  docketing  judgment. 

683.  An  interlocutory,  or  final  judgment, 
cannot  be  entered  in  vacation,  unlens  on  a  cog- 
novit aetionenu  Hogeboom  v.  Genet,  6  J.  K. 
325. 

684.  The  rule  nisi,  for  judgment,  after  ver- 
dict, mav  be  entered  on  any  day  in  term. 
Rose  ▼.  koek,  6  J.  R.  330. 

685.  Where  a  judge's  order  has  been  ob- 
tained to  stay  proceedings  on  a  verdict,  the 
party  in  whooe  favor  the  verdict  was  given, 
may,  nevertheless,  enter  a  rule  nisi,  for  judg- 
ment, on  the  fourth  day  of  the  next  term. 
Hockley  v.  Hasiie,  3  J.  R.  252. 

686.  The  plaintiff  cannot  move  for  judg- 
ment on  a  verdict  in  bis  favor,  where  a  case 
is  reserved,  until  the  case  be  disposed  of. 
J5^  V.  ^Iner,  IJ.  C.  332. 

w7.  Where  the  plaintiff  died,  afler  verdict. 
And  subsequent  to  the  time  that  judgment 
might  have  been  entered  on  the  return  €^  the 
poSea,  had  it  not  been  suspended  by  a  case 
made :  on  a  motion  for  a  new  trial,  the  Court 
ordered  judgment  to  be  entered  for  the  plain- 
tiff, nunc  pro  tunc,  as  of  the  term  subsequent 
to  the  verdict.  Mackay  v.  Rhxndander,  1  J. 
C.408. 

688.  It  appearing  that  the  original  nisiprius 
record  and  issue  roll  could  not  be  founo,  the 
plaintiff  was,  after  a  lafise  of  6  years  from  the 
time  of  pronouncing  judgment,  permitted  to 
file  a  new  nisi  prius  reconi  and  flostea,  to  en- 
ter judgment,  and  issue  execution.  Jackson, 
ex  dem.  Smith,  v.  Hammond,  1  C.  R.  496. 

•689.  Where  the  appearance  of 
[  *808  ]    the  defendant,  on  process  not  bail- 
able, has  never  been  entered,  the 
judgment  will,  notwithstanding,  be  good.  Ross 
y.  Hubble,  1  C.  R.  512. 

690.  If  the  plaintiff,  having  obtained  a  ver- 
dict, does  not  mahe  up  the  record,  the  Court 
will,  on  motion  of  the  defendant,  order  him 
to  do  it  in  a  given  time,  or  that  the  defendant 
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have  leave  to  do  it  for  bim.    Jackson,  ex  dem. 
Kemp,  V.  Parker,  2  C.  R,  385. 

691.  But  where  he  has  not,  before  notice 
of  the  application,  requested  the  plianiiff  to 
make  it  up,  no  costs  will  be  allowed  oo  eiiher 
side.    IbitL 

692.  On  a  verdict  for  one  ndU  damages,  do 
judgment  can  be  entered,  either  for  the  6sm 
ages  and  costs,  or  for  costs  alone.  Brown  r 
Smiih,  3  C.  R.  81. 

.  693.  Where  an  action  of  trespass,  in  whieb 
the  title  to  land  did  not  come  in  question,  was 
brought  in  the  Common  Pleas,  and  referred 
by  consent,  and  on  the  report  of  the  refereff 
being  confirmed  by  the  Court,  the  phiiotifll 
without  saying  any  thing  to  the  Court  as  n 
the  question  of  costs,  entered  a  role  for  ju<lg 
ment  for  one  dollar  damages,  and  his  costs  of 
suit,  and  had  his  costs  reeularly  taxed,  and  i 
record  made  up  and  filea  ;  on  which  eieco- 
tion  was  issned,  and  the  damages  and  coaB 
collected  and  paid  over  to  tbe  plaintiff;  and, 
on  the  return  of  the  execution,  atasubsequeot 
term,  the  Court,  on  application  of  tbe  defend- 
ant, acHudged  costs  m  his  favor  against  the 
plaintiff,  on  which  a  new  record  ^'bs  made 
up,  in  which  the  judgment  for  costs  was  en- 
tered as  of  Sqttember  term,  1810,  when  tbe 
report  was  confirmed,  when,  in  fact,  the 
judgment  in  favor  of  the  defendant  for  co0B 
was  given  in  May,  1811 ;  held,  that  the  entiy 
of  the  judgment  by  tbe  plaintiff  for  tbe  com, 
without  the  fcnow^ledge  or  assent  of  the  Court, 
being  irregular,  tbe  Court  of  Common  Pletf 
had  power  to  set  it  aside ;  and  that  the  cntij 
of  the  judgment  for  costs  in  favor  of  the  de* 
fendant,  ns  of  September  term,  1810,  conid  not 
be  alleged  as  error,  as  the  judgment  for  com 
related  back  to  the  term  in  which  judgnieiit 
was  given  on  the  report  of  the  reforee&  SMg 
V.  ^nnrn,  10  J.  R.  302. 

694.  The  judgment  roll  or  record  must  nol 
only  be  signed,  but  actually  fied  with  ib« 
clerk,  Ijefore  the  plaintiff  can  take  out  execu- 
tion.   Barrie  v.  Dana,  20  J.  R.  307. 

See  Actions  (Real.)  Ame»dite5t.  Ar- 
rest. Attachment,  IT.  ATtoRJcBT  t^ 
Counsel.  Audita  Querela.  Bail.  B»i^ 
OF  Exceptions.  Certiorari.  Comwis- 
810NER.  Costs.  Ejectment,  VI.,  &c  Ex- 
ecution. Joint  Debtors.  Judgment.  J^ 
RT.  Mandamus.  New  Trial.  PARTmo5, 
II.  Plead iNe.  Scire  Facias.  SET-Orr* 
Sheriff.    Trial.    Writ. 

Practice  in  Chancery.  Su  CBAVctMi 
LIV. 

on  appeal  from  Chancefy.   Sti 

Chance  RT,  V. 

in  eiTor.  Su  CoiniT  or  Er- 
rors.   Error. 


•PRESCRIPTION.    [•809] 

Preacription  will  not,  in  any  case,  givssn^ 
to  erect  a  building  on  anotherVi  land.  CorwJ/^f^ 
V.  Van  Brundt,  2J.R.  357, 
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PRINCIPAL  AND   AGENT. 

L  Dubf  of  agents,  generally. 

If.  Auihani^  of  agents;  (a)  How  far  the 
authonttf  of  an  agent,  general  or  special, 
express  or  implied,  extetuls  to  ajject  or 
bind  his  principal ;  (b)  ff'hen  an  authority 
is  tccU  exeeutea  or  not 

IIL  Rights  of  agents  in  regard  to  their  prin- 
cipals» 

IV.  Liability  of  agents;  (a)  Conduct  qf  an 
a^tnt,  hoto  regarded,  and.  his  general  Ua- 
bility  ^  (b)  Laability  of  the  a^ent  to  his 
principal,  and  when  HuA  liability  is  dis- 
chcurged  by  the  assent  or  acquiescence  i^f 
his  principal  ,*  (c)  Liability  to  third  per- 
sons, either  on  his  specicd  undertaking,  or 
where  he  exceeds  hu  authority,  or  where 
he  has  received  money  to  which  his  prind-' 
pal  ums  not  entitled, 

V.  Agents  (f  govemmeni ;  when  personally 
liable, 

VL  Mercantile  a^ents^  factors^  or  consignees ; 
(a\  Attthoniy  of  a  factor  ;  (b)  LiahUity 
Of  a  factor ;  (c)  Liability  qfthe  principal 
to  his  factor ;  (d)  Hire  and  commissum 
if  a  factor, 

L  Duty  of  agents f  generally. 

1.  An  agent,  acting  with  good  faith,  is  bound 
to  exercise  ordinary  attention  and  diligence 
ouljr*  .  Lauder  v.Keaquickf  1  J.  C.  174. 

II.  Authority  qf  Agents ;  (a)  How  far  the  author- 
iiy  of  an  agent,  genercd  or  sveeial,  express  or 
implied,  extends  to  afect  or  hind  his  pnneipal ; 
[b)  fVhtn  an  authority  is  well  executed  or  not. 

(a)  How  far  the  authority  <tfon  agent,  general 
or  speaal^  express  or  impKedj  extends  to  t^ect 
or  mm/  the  principaL 


52.  The  principal  is  liable  for  tlie  acts  of  a 
general  agent  while  acting  within  the  scope  of 
bia  authority.  Munn  v.  Commission  Company, 
15  J.  R.  44. 

dL  The  principal  is  not  bound  by  the  acts  of 
a  special  agent  beyond  his  authority.  Ibid,  S. 
P.  BeaU  V.  Allen,  Id  J.  R.  363. 

4.  A  company  incorporated  for  the  purpoee 
of  selling  goods  on  commisBion,  is  bound  by 

the  acceptance  of  its  Eeneral  agent 
[  *810  ]    of  a  bill  *drawn  on  tne  company 

on  account  of  ^oods  deposited  with 
thero  for  sale  on  commissions.    Ibid, 

5.  C,  a  clerk  of  L.,  a  merchant,  employed  in 
his  store  at  G.,  to  keep  his  books  and  accounts, 
and  to  sell  goods  by  retail,  in  the  absence  of 
L^  gave  an  order  on  D.,  another  clerk  of  L.  at 
P.,  to  delirer  goods  to  B.,  a  creditor  of  L^  who 
receiTcd  the  goods,  to  the  amount  of  his  debt, 
not  then  due.  The  sherifl^  who  bad  an  exe- 
cudon  against  L.,  seized  the  goods  in  the  hands 
of  B.  and  sold  them,  and  applied  the  proceeds 
to  satisfy  the  execution.  In  an  action  of  tres- 
pass by  B.  against  the  sheriff;  heU  that  C,  the 
ckark  of  L.,  bad  no  authority  to  deliver  the 


goods  to  B. ;  and  though  it  did  not  appear  that 
L.  had  ever  disaffirmed  the  act  of  Cf.,  and  a 
stranger  could  not  object  to  the  want  of  author- 
ity, yet  the  sheriff,  acting  in  behalf  of  a  judg- 
ment creditor,  was  not  to  be  considered  as  a 
stranger,  and  might  insist  that  the  property  in 
the  goods  was  not  changed  by  the  delivery  of 
tliein  to  B.,  for  want  of  authority  in  C.  Jaeals 
V.  AUen^  18  J.  R.  363. 

6.  A  power  to  sell  does  not,  of  itself^  convey 
a  power  to  warrant  the  title.  Mxon  v.  Hyse- 
roU,5J.R.58.  S.  P.  Gibson  v.  Colt,  7  f.  R. 
300, 

7.  Where  the  owners  of  a  ship  authorized 
the  master  to  sell  the  ship  in  the  same  manner 
as  they  themselves  might  or  could  do,  and  the 
master  sold  the  ship,  and  at  the  time  of  aale, 
represented  to  the  vendee  that  she  was  a  re- 
gistered ship,  when,,  in  fiict,  she  only  sailed 
under  a  coasting  license ;  hdd,  that  the  master 
being  a  special  agent  for  the  purpose  of  the 
sale,  the  owners  were  not  answerable  for  the 
false  representation  of  the  master,  who  ex- 
ceeded his  authority.  Gibson  v.  ColL  7  J.  R. 
390. 

8.  11  seems,  that  a  general  power  to  act  rela- 
tive to  the  management  of  an  estate,  does  not 
autliorize  an  attorney  to  put  ip  an  answer  for 
his  principal  to  a  bill  in  chancerv.  Rogers  and 
wife  V.  Cruger  and  otherSf  7  J.  R.  557. 

9.  Acting  as  clerk  to  a  merchant,  does  not 
authorize  the  signing  of  notes  by  the  cleric,  in 
the  name  of  his  master.  Terry  v.  Ihrgo,  10 
J.  R.  114. 

10.  The  authority  of  an  agent,  to  discharge 
a  person  from  execution  without  satisfaction 
of  the  debt,  must  be  clearly  proved  and  stricUy 
pursued.     Crary  v.  Turner,  6  J.  R.  51. 

11.  An  agreement  by  an  sgent  having  dis- 
cretionary powers,  to  give  part  of  the  profits 
arising  from  the  sale  of  merchandise  intrusted 
to  him,  to  a  third  person,  as  a  compensation 
for  his  selling  the  merchandise,  is  <*hliffatorv 
on  his  prinetpal.    Lyle  v.  Clason^  1  C.  R.  3S& 

12.  An  act  done  by  or  to  an  agent  of  a  mat- 
ter resting  tn  ^u,  is  equivalent  to  its  being 
done  by  tno  principal.  Anderson  v.  HighUuM 
Turnpike  Company,  16  J.  R.  66. 

13.  An  agent  who  makes  a  contract  in  be- 
half of  his  principal,  whose  name  he  discloses 
at  the  time  to  the  person  with  whom  he  con- 
tracts, is  not  personally  liable.  Raihbon^  r. 
Budlong,  15  J.  R.  1. 

14.  A  third  person  cannot  be  afiected  by  anj 
private  instnictkms  from  the  principal  to  hu 
agent ;  and  if  the  agent  acts  within  the  gene- 
tSl  scope  of  hb  authority,  the  principal  isTiabie 
for  his  acts.  Munn  v.  The  Commnssion  Com' 
pony,  15  J.  R.  44. 

*']5.  If  a  person  deals  with  an  [  *811  ] . 
agent,  and  gives  him  a  receipt  for 
a  sum  of  money,  which  the  agent  had  author- 
ity to  pay ;  and  on  the  faith  of  that  receipt, 
the  principal  settles  with  his  agent,  and  pays 
him  a  balance,  the  party  givioff  the  receipt  is 
concluded  from  looking  to  the  principal,  in 
case  of  a  mistake,  unless  he  gave  notice  to 
him  of  the  mistake,  in  the  first  instance,  and 
before  the  settlement  between  the  principal 
and  ageuc    Cheever  v.  Smith,  15  J.  R.  976. 
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(b)  )Vficn  an  auOtority  is  tcell  executed  or  not. 

16.  An  ftiithority  must  be  strictly  pursued  ; 
ftiici  an  act  siibtiitautially  varying  from  it,  is  void. 
Mxon  V.  Hyserottf  5  J.  R.  58.  Batty  v.  Cora- 
tvelt,  2  J.  R.  48. 

17.  A  |x>wer  to  sell,  and  on  such  sale  ''to 
execute,  seal,  and  deliver,  in  the  name  of  the 
princiiml,  sucli  conveyances  and  assurances  in 
(he  law  of  the  premises  to  the  purchaser,  in 
fde^  as  should  be  needful  or  neceesar^  accord- 
ing to  the  judgment  of  the  attorney,'*  does  not 
authorize  the  latter  to  execute  a  deed  with 
covenants  so  as  to  bind  the  principal.  Auron 
V.  HifseroU,  5  J.  R.  5a 

18.  Where  an  authority  is  confided  to  seve- 
ral persons,  for  a  private  purpose,  all  must  join 
in  the  act.     Green  v.  Mtder,  <j  J.  R.  39. 

19.  Miier,  in  matters  of  public  concern.  Rid, 

20.  If  A.  authorize  B.  to  sign  his  name  to  a 
note  for  a  certain  sum,  payable  in  six  months, 
and  B.  puts  A.*s  name  to  a  note  for  that  sum 
payable  in  sixty  days,  A.  wUi  not  be  liable. 
Batty  V.  CaraweU^  2  J.  R.  48. 

21.  An  agreement  made  by  an  attorney  in 
his  own  name,  but  as  attorney  for  anotlier,  is 
void,  and  no  action  can  be  maintained  oo  if 
Bogwrt  V.  Dt  Bfuay,  6  J.  R.  94. 

&.  A  stranger  cannot  disaffirm  an  agreement 
made  with  an  agent,  on  the  ground  that  he  bad 
exceeded  his  authority.  Jaeksonj  ex  dem. 
AfCar^,  V.  Van  Dalfnen,  5  J.  R.  4a 

23.  Where  A .  gave  to  B.  a  power  of  attorney, 
to  survey  and  lay  out  into  lots  a  certain  tract 
of  land,  and  to  sell  the  same  for  the  best  price, 
so  that  no  lot  should  sell  for  a  less  price  than 
a  proportionate  share  of  1,200  pounds  for  the 
whole  tract,  reserving  a  right  to  revoke  the 
same,  &c. :  and  B.  h^  the  tract  surve  ved  and 
laid  out  into  lots,  and  then  sold  the  tirhole  for 
the  consideration  of  1,200  pounds  to  C,  who 
afterwords  reoonveyed  it  to  B. ;  if  Menu,  that 
this  is  a  sood  execution  of  the  power ;  or  if  not, 
yet  as  ue  principal  may  have  been  satisfied 
with  the  sale,  and  since  ratified  it,  a  stranger 
will  not  be  permitted  to  invalidate  it    Jbid, 

24.  Where  a  principal  is  infoivned  by  his 
agent  of  what  he  has  done,  the  fKincipal  must 
express  his  dissatisfaction,  in  a  reasonable  time, 
ocnerwise  his  assent  will  be  presumed.  CaxmeM 
V.  BUecker,  12  J.  R.  300. 

25.  As,  where  an  agent  who  was  authorized 
to  deliver  goo^s  to  a  tbiiti  person,  on  receiving 
safiicient  security  for  the  amount,  informed  his 
principal,  by  letter,  on  the  18th  of  Jidfy,  of 
what  he  had  done,  and  of  the  nature  and 
amount  of  the  security  he  had  taken  on  deliv- 
ery of  the  goods ;  and  the  principal  did  not 

answer  the  letter  until  the  20th  *of 
[  *Sli^  ]     October  following,  though  one  party 

lived  in  Mxmy,  and  tne  other  in 
JVhr-yorft,  it  was  hM  to  amount  to  an  acqui- 
escence in,  or  approbation  of  the  conduct  of 
the  agent    ifridL 

26.  An  agreement  relatmg  to  the  pardtion 
of  land,  made  in  1764,  executed  by  a  third  per- 
son in  the  name  of  one  of  the  parties,  who,  it 
did  not  appear,  had  any  authority  for  that  pur- 
P<>W9  was  AeM  to  be  ratified  by  the  party  by  his 
■ufawquent  acts  under  the  agreement  bo  exe- 

498 


cuted.    Jackion^  ex  dem.  JHocfc,  t.  Biektmyerj 
13  J.  R.  307. 

iSSee  Power.    Chancert,  IJIL 

III.  Bights  qfagentsj  in  regard  to  their  prin- 

cipals^ 

27.  A.  applied  to  B.  for  advice  bow  to  draw 
a  sum  of  money  from  Scottand^  and  according 
to  B.*s  advice,  drew  a  bill  of  exchange  on  S. 
in  favor  of  B.,  who  endorsed  and  oegotiated 
it  for  A.,  and  the  bill  having  been  returned 
protested  for  non-payment,  B.  was  compelled 
to  pay  the  amount,  with  damages^  charge*^  &&.; 
hdd^  that  B.,  having  acted  merely  as  me  agent 
of  A.,  was  entitled  to  recover  against  htm  the 
amount  of  damages  and  expenses,  as  so  much 
paid  to  his  use.  Ramsay  v.  Gardner^  11  J.  E. 
439. 

28.  Where  an  acent,  acting  h<ma  Jtde,  and 
without  fault,  in  the  proper  service  of  the 
principal,  is  subjected  to  expense,  or  sued  oo 
any  contract  made  by  him,  or  for  an  act  dooe 
purauant  to  his  authority,  the  law  implies  that 
the  principal  will  indemnify  and  reimbiirse 
him  for  the  expense ;  and  assumpsit  lies  against 
th^  principal  on  such  implied  promise.  Powell 
V.  Trustees  of  J^etcburgh,  19  J.  R.  284. 

29.  As  where  the  trustees  of  an  incorportt- 
ed  villa^,  who  were  sued  for  an  act  done  by 
them,  vtrtute  ojfcii^  in  the  faithful  discharge  of 
their  duty  as  trustees  and  agents  of  the  corpo- 
ration, incurred  necessary  costs  and  charges  io 
their  defence  of  the  suit ;  hdd,  that  they  might 
maiotain  assumpsit  against  the  corporation  or 
their  successors  in  office,  for  the  costs  and  ex- 
penses so  paid  by  them.    Ibid. 

See  post,  \l.{d) 

IV.  Liability  of  agents ;  (a)  Condt^  of  an  agad, 
how  ref^ardedf  and  his  feneral  UabUi^;  (b) 
lAofyilihf/^anagwt  to  hts  prindpaL,  anduhen 
that  UabUtiy  is  discharged  by  the  assenf  or  or- 
quiescence  of  his  princifol ;  (c)  UUUniity  to  a 
third  person,  either  on  hus  special  vmdertakint, 
or  tshert  he  exceeds  his  authority,  or  uhertke 
has  received  money  to  which  hisprine^Hd  wu 
not  entitled, 

(a)  Conduetofanagentyhow  regarded^  and  his 
general  Uabilihf. 

30.  The  conduct  of  an  agent,  on  whom  do 
fraud  is  chargeable,  ought  to  receive  a  liberal 
and  favorable  construction.  l>iianaioji^  %*. 
Wood,  2  C.  R.  310. 

31.  An  affent  is  liable  for  fraud  or  gross  neg- 
lect ;  but  while  acting  with  good  &ith,  lie  m 
bound  to  exercise  ordinanr  attention  and  dili- 
gence only.    Lawler  v.  lieaquick,  1  J.  C.  174. 

•(h)lAalnlituqfanagenitohispnH-     [•813] 
cipal,  ana  when  tnat  UtASiUy  is 
duehwrged  by  the  assent  or  aefmeseenee  of  bis 
prtnttpcdm 

32.  Where  an  ajpent  of  the  insured  is  direct- 
ed by  his  principal  to  settle  with  the  insurers 
for  a  total  loss,  and  be,  through  mistake,  mis- 
apprehension, or  negligence,  adjusts  the  loss 
as  an  average  loss,  and  cancels  the  policy,  be 
substitutes  iumself  in  the  place  of  the  insurer 
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^nd  IS  liable  to  his  principal  for  the  whole 
amount  of  the  loss.  RundU  v.  Moore,  3  J.  C.  96. 

33.  If  Am  not  having  any  interest  in  the  land, 
permits  B.  to  use  his  name  as  a  lessor  of  the 
plaintiff  in  ejectment,  on  condition  that  he 
should  not  be  at  any  further  expense,  and  B. 
employs  an  attorney  to  bring  the  suit  in  the 
name  of  A.,  without  informing  him  of  the  con- 
dition annexed  to  the  authority,  and  A.  is  com- 
|>elled  to  pay  costs,  he  has  a  remedy  not  only 
against  B.,  but  against  the  attorney,  although 
the  latter  was  ignorant  of  the  condition.  Bradt 
V.  fVaUoriy  8  J.  K.  298. 

34.  Where  an  agent  has,  by  his  misconduct, 
reodered  himself  liable  to  his  principal,  the 
acquiescence  of  his  principal  in  his  acts  will 
exonernte  him.     Totde  v.  Stevensoriy  1  J.  C.  1 10. 

35.  An  agent  received  a  bill  of  exchange  to 
collect  for  his  principal ;  and  In  order  to  en- 
able the  endorser  to  secure  himself,  surrender- 
ed it  up  to  him,  without  receiving  the  money. 
The  principal,  with  a  knowledge  of  these  cir- 
cumstances, took  upon  himself  to  obtain  pay- 
ment from  the  endorser ;  heldj  that  the  agent 
%va9  thereby  exonerated.    Ibid. 

35.  If  an  agent  compromise  a  debt  due  his 
principal,  ^ith  the  knowledge  of  his  principal, 
who  nfiakes  no  objection,  the  agent  will  be 
responsible  for  no  more  tl^an  the  sum  hft  re- 
ceiTes  ;  the  silence  of  the  principal  amounting 
to  assent,  and  a  ratification  of  the  act  of  his 
fgent.    .Armstrong  v.  GUehriH,  2  J.  C.  424. 

37»  A  master  of  a  vessel  having  been  guilty 
of  a  breach  of  orders,  in  pursuing  voyages 
contrary  to  his  instructions,  was  held  to  be  ex- 
onerated from  his  liability,  by  his  principal, 
making  insurance,  and  taking  to  his  own  use 
the  proceeds  of  freight  earned  during  these 
voyages,  without  disavowing  or  disapproving 
the  conduct  of  the  agent.  VodtcUe  v.  Haeker, 
1  C.  R.  52& 

(c)  JMbiHty  to  a  (hird person,  either  on  his  spe- 
cial undertakings  or  where  he  exceeds  his  aU' 
thority,  or  where  he  has  received  money  to 
tehidt  his  principal  was  not  entitled. 

38.  An  agent  acting  beyond  the  authority 
which  he  bml  only  received  fVom  his  principal, 
will  be  responsible  to  a  third  person.  Dusen* 
bury  r.  Mis,  3  J.  C.  70. 

^.  So,  where  an  agent,  having  an  authority 
to  collect  debts,  draws  a  note  id  the  name  of 
his  principal,  he  will  be  liable  to  the  payee 
who  received  it,  supposing  that  he  had  full  au- 
thority to  draw  it.    Ibid. 
40.  Where  an  agent  received  goods^  upon  con- 
dition to  pay  B.  a  'certain  sum  out 
[  *314  ]    of  the  first  proceeds  thereof,  which 
aeoeptance,  so  made,  was  afterwards 
approved  by  the  principal,  the  agent  was  held, 
bound  to  pay  B.  the  sum  stipulated,  notwith- 
standing the  goods  had  been  previously  as- 
signed By  the  principal  to  C,  but  without  the 
knowledge  of  the  agenL    JSTeHson  v.  Blight  1 
J.C.205. 

41.  An  action  may  )>e  maintained  against  an 
agent  who  has  received  money  to  which  his 
principal 'has  no  right,  if  the  agent  has  had 
notice  not  to  pay  the  monejr  over ;  and,  in 
without  such  notice^  if  the  money 


has  not  been  actually  paid  over.    Hearsey  v. 
Pnmn,  7  J.  R.  179. 

4^.  C.  and  D.  claimed  money  in  the  hands 
of  O. ;  C.  brought  a  suit  against  O.,  who,  at  the 
request  of  D.,  defended  it.  The  attorney  of 
C.  entered  into  a  compromise  with  the  attorney 
of  D.  and  O.,  and  the  suit  was  discontinued ; 
afler  which  O.  paid  over  the  money  in  his 
hands  to  D. ;  C.  afler wanis,  finding  a  defect 
in  the  securities  delivered  to  him,  as  part  of 
the  conditions  of  the  compromise,  brought  an 
action  against  O.  for  a  breach  of  his  promise 
that  the  securities  were  valid.  Held,  that  O. 
was  a  mere  stake-holder,  and  the  agreement 
about  the  compromise  must  be  considered  as 
made'  lietwecn  C.  and  D. ;  and  that,  having 
paid  over  the  money  to  his  principal,  O.  was 
no  longer  liable.     Carew  v.  Otis,  1  J.  R.  418. 

43.  Notice  to  the  agent,  not  to  pay  over  the 
money  to  his  principal,  is  not  necessary,  where 
the  payment  is  compulsory,  and  it  is  not  made 
expressly  for  the  use  of  the  principal.  Ripley 
V.  GeUton,  9  J.  R.  201. 

.  44.  A  party  who  would  excuse  himself  from 
personal  responsibility,  on  the  ground  that  he 
acted  as  the  agent  of  another,  must  show  that 
he  communicated  to  the  other  party  his  situation 
as  agent,  and  that  he  acted  in  that  capacity,  so 
as  to  give  a  remedy  against  his  principal.  Mavr 
ri  V.  Meffeman,  13  J.  R.  58. 

45.  A  person  who  seals  a  bond,  as  attorney 
for  another,  without  authority,  is  personally 
liable,  as  if  he  had  covenanted  in  his  own 
name.     fVhiU  v.  Skifmer,  13  J.  R.  307. 

46.  And  where  one  seals  a  deed,  or  exe- 
cutes a  covenant,  in  behalf  of  others,  and  re- 
lies on  the  fact  of  his  being  an  agent,  he  must 
aver  or  set  forth  and  prove  the  authority  un- 
der which  he  acted  ;  it  is  not  enough  to  crave 
oyer  of,  and  set  foith  the  instrument  executed 
by  him.    Ibid. 

47.  In  an  action  against  an  agent  for  money 
alleged  to  be  due  to  the  plaintiff,  the  defencl- 
ant  may  give  in  evidence  a  parol  order  of  his 
principal  not  to  pay  the  money.  Thome  v. 
Peck,  13  J.  R.  315. 

y.  Agenls   ^f  government;   when  personcHy 

liable. 

48.  An  agent  of  government,  known  as  such, 
is  personally  liable  on  a  contract  made  by  him 
on  account  of  government,  unless  it  appears 
that  he  contracted  in  his  official  capacity,  and 
on  account  of  government,  and  that  the  other 
party  gave  the  credit,  and  intended  to  look  to 
government  for  compensation.  Sheffield  v. 
JVaison,  3  C.  R,  69.  [This  case  is  doubted 
by  Spencer,  J.,  in  Walker  v.  Swartwout,  12  J.  R. 
444.  and  seems  contrary  to  the 

opinion  of  the  Court  in  that  ^case,    [  *815  ] 
as  well  as  to  that  of  the  Supreme 
Court  of  the    United  States,  in  Hodgson  r. 
Dexter,  1  Cnmch,  345.] 

49.  There  is  no  difference  between  the  agent 
of  an  individual  and  of  the  government,  as  to 
dieir  liability.  The  question  in  all  cases  is,  to 
whom  the  credit  is  given.  Per  Spencer^  J. 
Rathbone  v.  Budlong,  15  J.  R.  1. 

50.  Therefore,  if  the  agent,  at  the  time  of 
entering  into  the  contract,  makes  known  the 
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name  of  his  principal  to  the  party  viitii  whom 
he  contraciB,  he  is  not  personally  liable.    IbicL 

51.  A  public  officer  is  liable  on  hia  express 
promise  to  pay  forscrvices  rendered  to  govern- 
ment.    GiU  V.  Broum,  12  J.  BL  385. 

52.  Wliere  a  qvarter-mtuier  of  the  United 
States,  having  obtained  possession  of  a  boat, 
which  had  been  seized  by  a  eoUedor  of  tlie 
revenue,  and  made  use  of  in  the  public  service, 
agreed  with  the  owner  of  the  boat,  that  if  he 
recovered  possession  of  it  from  the  marshal,  he 
would  purchase  the  boat,  and  pay  for  the  pre- 
vious use  of  it,  and  the  owner  accordingly  ob- 
Uined  ixissession  of  the  boat,  on  paying  400 
dollars ;  and  the  quarter-master  purchased  and 
mid  for  the  boat;  held,  that  he  was  personally 
liable  on  his  promise  to  pay,  also,  for  the  pre- 
vious use  of  the  boaL    (bid* 

53.  A  public  agent,  in  his  known  official  ca- 
pacity, employing  a  person  to  work  on  account 
of  the  goveniment,  is  not  personally  lial)le  for 
the  wages.     WaOur  v.  Swartwaut,  12  J.  R.  444 

54.  Where  it  does  not  appear  that  the  agent, 
in  making  the  contract,  acted  ostensibly,  or  ex- 
pressly, as  a  public  a^ent,  it  will  be  deemed  a 
private  contract    Sun/I  v.  Hopkins,  13  J.  R.  313. 

55.  Where  the  plamtifTs  vessel  was  employ- 
ed by  tlie  defendant,  a  captain  in  the  navy  of 
the  United  States,  in  transporting  ordnance  and 
military  stores,  during  the  war ;  and  by  direc- 
tion of  the  defendant,  was  sunk  in  the  harbor 
of  O.,  to  prevent  the  ordnance,  &c.  from  fall- 
ing into  the  hands  of  the  enemy,  who  captured 
the  place,  raised  the  vessel,  and  carried  her 
off;  held,  that  the  defendant  was  not  liable  to 
the  owner  for  the  value  of  the  vessel  so  sunk 
and  lost.    Branson  v.  H^ootsey^  17  J.  R.  46. 

VI.  Mercantile  agents,  factors,  and  consignees ; 
(a)  Authority  of  a  JacUnr;  (b)  Liability  of  a 
factor  ;  (c)  LAaibility  of  the  jnincipal  to  his 
factor;  (d)  Hire  or  commission  (f  a  factor, 

(a)  Jtuthority  of  a  factor. 

56.  Although  a  factor  cannot  pledge  the 
ffoods  of  his  principal  as  his  own,  yet  he  may 
deliver  them  to  a  third  person  as  security, 
with  notice  of  his  lien,  and  as  his  agent  to 
keep  the  possession  for  him,  in  order  to  pre- 
serve that  lien.     Urauhart  v.  M*her,  4  J.  R.  103. 

57.  Where  a  brolcer,  who  has  an  insurance 
effected,  knows  that  his  employer  was  acting 
as  agent  for  a  third  person  in  obtaining  the 
insurance,  and  not  on  his  own  account,  he 
cannot  retain  money  received  from  the  in- 
surer for  a  loss,  for  a  debt  due  from  such  agent 
to  himself.    f>>tfter  v.  Hoy^  2  J.  C.  327. 

*58.  Where  A.,  for  his  own 
[  *816  ]  account  and  risk,  carries  on  trade 
in  the  luune  of  B.,  and  R.,  in  the 
course  of  such  trade,  sells  goods,  the  prom- 
ise to  pay  will  be  presumed  to  be  made  to 
*•    -^op  and  oQwrs  v.  Caincs,  10  J.  R.  396. 

59.  And  an  action  for  goods  sold  was  prop- 
«fly  brought  in  the  name  of  B.    Jtnd. 

60.  And  B.  may  receive  payment,  and  dish 
charge  the  buyer.    Ibid. 

n  V  ^  ^^^^^  without  special  instructions  *to 
sell  tor  caah  alone,  and  not  on  credit,  may  sell 
4Ki credit  for  the  period  usual  in  the  market; 
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and  in  case  be  sells  on  credit  in  the  usual 
manner,  and  uses  due  diligence  to  ascertaia 
tlie  solvency  of  the  purchaser,  he  will  not  be  re- 
sponsible, Niould  the  vendee  aflerwards  move 
insolvent.     Van  Aten  v.  Vanderpaol,  6  J.K.  69. 

62.  So,  where  a  person  receives  goods  to 
sell  as  a  commission  merchant,  and,  accord- 
ing to  the  usual  course  of  trade,  sells  them  on 
credit,  to  a  person  of  credit,  and  takes  his 
note,  if  the  vendee  becomes  insolvent  before 
the  note  fiiUs  duew  and  nothing  can  be  recov- 
ered from  him,  the  factor  wOl  not  be  liable. 
M*Kinstry  v.  Pearsall,  3  J.  R.  319. 

63.  A  fiictor,  or  consignee,  apprizing  his 
principal  of  the  sale  of  goods  consigned  to 
him,  mav  wait  to  receive  directions  as  to  the 
mode  of  remitting  the  net  proceeds,  and  is 
not  liable  to  aA  action,  until  a  default  on  his 
part,  in  remitting  or  paying  the  proceeds,  ac- 
cording to  the  orders  of  his  principsL  Ferns 
V.  Pans,  10  J.  R.  285. 

64.  The  underwriter,  and  not  a  broker  who 
effects  insurance,  is  debtor  to  the  insured  for 
a  loss,  and  he  will  not  foe  a^cted  by  any 
agreement  between  the  insurer  and  broker,  as 
to  the  mode  of  payment,  without  his  asseoL 
Belhune  v.  JVeiison,  2  C.  R.  139. 

(b)  LiabiUly  of  a  factor. 

65»  A  factor,  or  consignee,  is  liable  only  ibr 
fraud  or  gross  neglect ;  and  while  acting  with 
good  &ith,  he  is  bound  to  exercise  ordinaiy 
diligence  and  attention  only.  LdtmUr  t.  £u- 
qaick,  1  J.  C.  174. 

i3/^.  So,  if  goods  are  consigiied  to  the  mas- 
ter of  the  vessel  on  board  of  which  they  ara 
laden,  and  on  arriving  at  the  poit  of  destina- 
tion, not  being  able  to  find  a  purchaser,  he 
leaves  the  gocKls  there  and  retanis^  be  is  not 
liable.    Bnd. 

67.  A  factor  who  is  not  particulaHy  intrust- 
ed, but  in  whom  a  discretion  is  vested,  is  enti- 
d^  to  protection  so  long  as  he  acts  according 
to  the  best  of  his  judgment,  and  is  fonocest 
of  fhnid  and  gtoss  negfecC.  Liotard  v.  Graves, 
3  C.  R.  226. 

.68.  A.,  of  Aho-Forlk,  consigned  a  vessd  to 
B.^  at  Amsterdam,  with  orden  for  her  to  touch 
at  Hamburgh^  there  to  receive  directioDS  from 
B. :  at  the  time  of  the  arrival  of  the  vtasel  at 
Htmbwrfh,  Amsterdam  was  blockaded,  which 
was  a  circumstanee  not  fwovidcMi  for  in  A.^ 
instructions  to  B. :  B.  save  ordea  for  the  ves- 
sel to  proceed  from  Hmnbmrf^  to  .^si^erdsa^ 
and  on  her  way  thither  she  was  oaplured  and 
c<»ndemned  for  a  breach  of  blockade.  Held, 
that  aa  the  consignee  was  vested  with  discre- 
tionary powers  as  to  the  disposal 
of  the  ^vesael  and  cti^ego^  and  bad  [  *317  ] 
good  reason  to  auppose  that  this 
vessel,  as  had  been  done  by  otfaen^  micbt  get  in 
without  molestation,  and  as  the  Tessd  in  this 
instance  could  not  have  been  lacally  con- 
demned, but  at  most,  ouaht  only  tobave  been 
turned  away  by  the  blocxading  force,  tbe  coft* 
signee  was  not  liable.    Ibid, 

69.  A  consignee,  tp  whom  the  disposal  of 
goods  is  intrusted  on  particular  terms,  will  not 
be  liable,  if,  in  case  a  com|diaaee  witb  those 
terms  should  be  found  impncticable^  be,  hmm 
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Jide^  dispose  of  the  goods  in  some  other  man- 
ner.   Drummond  v.  fVood,  2  C  R.  310. 

70.  A  factor,  by  neglecting  to  comply^  with 
the  directions  of  his  principal,  renders*  him- 
self liable.  Le  Chun  v.  Gouvemetir  and  Kem- 
ble,  1  J.  C.  437.  n. 

71.  Where  A.,  the  fiictorof  B.,8o}d  goods  of 
B.  to  C,  to  receive  payment  here  or  in  a  port 
of  France,  at  the  option  of  A. ;  and  B.  direct- 
ed A.  to  elect  to  have  payment  made  in 
FYance ;  and  to  give  him,  B.,  an  authority  to 
receive  the  money  there,  from  C. :  on  A.'s  re- 
fusal he  became  liable  to  B.,  to  the  same  ex- 
tent that  C.  was  liable  by  the  orighial  agree- 
ment, in  whose  place  he  had  substituted  lilm- 
self.     Ihid. 

72.  A  factor  who  is  sued  by  his  princijml 
for  a  breach  of  trust,  or  orders  whereby  he 
has  substituted  himself  in  the  place  of  a  ven- 
dee, may  set  up  fraud  or  any  other  matter  of 
defence,  which  the  vendee  could  have  done, 
if  the  suit  had  been  a^piiist  him.  Le  Guen  v. 
Gowerneur  and  Kemble,  1  J.  C.  436. 

73.  if  the  consignor  inform  his  consignee 
or  factor  that  be  had  made  a  consignment  to 
him,  and  should  anticipate  the  avails  by  draw- 
ing certain  bills  of  exchange  on  him,  the  Vic- 
tor, by  accepting  the  consignment,  becomes 
bound  to  pay  the  bills ;  and,  in  case  of  non- 
payment, is  bound  to  refund  to  the  drawer  (he 
damages  and  costs  which  he  ma^  have  been 
compelled  to  pay,  by  reason  of  his  bills  being 
protested,     ifrqmart  v.  APher,  4  J.  R.  103. 

74.  Where  a  consignee  sells  the  goods  of 
his  principal,  under  an  agreement,  made  with- 
out the  consent  of  the  principal,  that  tJie 
amount  of  the  sale  should  be  set  off  against 
a  debt  due  from  the  princiiial  td  the  vendee, 
the  consignee,  acting  beyond  tlie  scope  of  his 
authority,  is  liable  to  the  principal  for  the  val- 
ue of  the  goods;  and  if  he  had  directions 
from  the  consignor  to  sell  them  only  at  a  cer- 
tain price,  which  price  he  obtained  by  mak- 
ing such  agreement,  and  which  was  more 
than  the  ordinary  market  price,  he  will  be  lia- 
ble according  to  the  rates  at  which  the  goods 
were  sold.     Guy  v.  Oakley,  13  J.  R.  332. 

75.  If  e  fiictor  pledge  the  goods  of  the 
principal  for  his  own  debt,  it  is  a  conversioD. 
Kennedy  v.  Strong,  14  J.  R.  128. 

76l  The  plainufi^  a  merchant  in  JVew-York, 
consigned  goods  to  the  master  of  a  vessel, 
bound  to  Hawxna,  for  sale.  The  master,  on 
his  arrival  at  H^  delivered  the  goods  to  the 
defeudttuts,  who  were  commission  merchants 
there,  for  sale ;  held,  that  the  ma^r  having 
DO  authority  to  pledge  the  goods  for  bis  own 
account,  the  defendants,  by  receivinff  them, 
with  the  knowledge  that  they  belonged  to  the 
plaintiff,  became  substituted,  as  factore  or 
agents,  in  place  of  the  master,  and  were  ac- 
countable for  the  proceeds  of  the  goods  to  the 
plaiutifT;  and  could  not  retain  thera  for  any 
advances  made  by  them  to  the 
[  *3]8  ]  roaster,  *or  for  the  balance  of  ac- 
count arising  iiroro  transactions  be- 
tween them  and  the  master.  Buckley  v.  Pack- 
ard, 20  J.  R.  421. 

Where  M.,  d  merchant  abroad,  consigned 
goods  to  T-y  for  sole,  on  their  joint  account,  and 


T.  sent  the  goods  to  the  defendants  for  sale ; 
field,  that  the  defendants  were  bound  to  ac- 
count to  T.  as  their  principal,  and  could  not 
i-etain  them,  to  satisfy  a  demand  of  their  own 
against  M. ;  and  that  T.  might  maintain  the 
action  in  his  own  name.  ToUmd  v.  Murray, 
18  J.  R.  24. 

See  Cha^tcert,  LV.  Principal  and  Afccnt^ 
1948.  vol.  1. 371.    PiEAOiNG,  1.  vol.  II.  187. 

(c)  lAohUity  of  the  principal  to  his  factor. 

77.  If  the  princifMil  direct  his  factor  to  load 
a  vessel  with  goods  of  a  certain  kind,  and  he 
loads  her  with  goods  of  another  description, 
the  former  is  not  bound  to  accept  them,  nor 
liable  for  any  charges  attending  them,  l/r- 
quhart  v.  Mlver,  4J.IL  103. 

78.  A.  consigns  a  vessel  to  B.,  in  Liverpool, 
and  sends  him  a  power  of  attorney  to  sell  her, 
with  directions  to  sell  her  in  England,  but  if 
that  could  not  be  done,  to  send  her  to  Aei^ 
York  ;  to  secure  himself  for  his  advances  up- 
on x\\e  vessel,  B.  executed,  under  the  power 
from  A.,  a  bill  of  sale  to  C,  in  JSTew-York^  and 
sent  the  vessel  to  him,  with  directions  to  re- 
convey  and  deliver  her  to  A.,  on  his  paying 
the  balance  due  to  B.,  otherwise  to  sell,  appro- 
priating the  proceeds  to  the  satisfaction  of 
that  balance,  and  paying  the  balance,  if  any, 
to  A. :  held,  that  by  the  sale  to  C,  B.  had  not 
rendered  the  vessel  his  own,  as  she  was  in- 
tended as  a  security  to  B.,  who  had  a  lien  up- 
on her  for  his  advances,  and  that  the  assign- 
ment to  C.  being  merely  for  the  purpose  of 
preserving  that  lien,  and  not  an  absolute  sale, 
A.  was  bound  to  accept  the  ship,  and  pay  the 
premium  of  insurance,  and  all  the  advances 
made  by  B.  for  repairs,  &c.    Ibid. 

(d)  Hire  or  commisnon  of  a  factor. 

79.  Where  a  master  is  to  receive  a  commis- 
sion on  the  sale  of  goods  laden  on  board  his 
ship,  on  the  investment  of  the  proceeds,  as 
factor  for  the  owner,  he  will  not  be  entitled  to 
the  commission  for  merely  carrying  and  de- 
livering goods,  in  pursuance  of  a  previous 
agreement  made  for  the  sale  of  them,  and  the 
piyment  for  which  he  does  not  receive.  JUiit- 
ler  V.  Livingston,  1  C.  R.  349. 

80.  A  supercargo  was  to  receive,  as  his 
compensation,  a  gross  sum  out  of  the  pro- 
ceeds of  the  return  cargo,  or  a  part  of^  the 
cargo,  to  that  amount,  on  arrival  at  the  place 
where  the  cargo  was  to  terminate ;  on  the 
vessePs  return  voyage,  she  was  compelled  to 
put  into  a  port  of  necessity,  where  the  voy- 
age was  broken  up,  and  the  vessel  and  cargo 
sold  ;  the  supercargo  cannot  demand  his  com- 
pensation of  his  employers ;  but  it  is  an  insur- 
able interest,  and  if  a  policy  has  been  eject- 
ed, there  being  a  total  loss,  he  may  recover 
the  whole  from  the  underwriter.  Robinson  v. 
^etff-York  Insurance  Company,  2  C.  R.  357. 

See  tiL  CfiAiccEitT,  LV. 

When  an  action  shall  be  brought  in  tha 
name  of  the  principal  or  of  the  agent  See 
P1.EADIHS. 

Law  agents.    See  Practicb. 

Public  agents.    See  Orpicx  Axro  Orricsm. 
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I  •819] 

•PRINCIPAL  AND  SURETY. 

I.  lAohUihf  of  a  surety ;  (a)  Extent  of  the 
liabiltty  of  a  surely;  (b)  What  wiU  dis- 
charge his  liability. 

II.  fVhtn  a  surety  may  call  on  his  principal^ 

•  or  co-surety, 

I.  lAobilitif  of  a  surety ;  (a]  Extent  of  the  lia- 
bilHy  of  a  surety ;  (b)  krhai  wiU  discharge 
his  liaoiliiy. 

(a]  Extent  of  the  liability  of  a  surety. 

1.  A  surety  cannot  be  held  beyond  the 
precise  term  of  his  agreement.  Walsh  v. 
BaUie,  10  J.  R.  180. 

2.  And  a  Court  of  equity  will  not  extend 
Aiis  liability  beyond  what  he  would  be  bound 
to  at  law.     Ludlow  v.  Simondy  2  C.  C.  E.  1. 

3.  A.  and  B.,  being  jointly  interested  in  a 
tra^isaction,  execute  a  bond,  with  C.  as  surety. 
E.,  at  the  request  of  A.,  and  on  his  promise  to 
re|>ay  liim,  fHiys  the  amount  of  the  liond  to  the 
obligee;  although  assumpsit  may  lie  against 
A.  and  B.  jointly,  for  the  money,  yet  no  action 
will  lie  agahist  the  surety ;  for  tlie  request  will 
not  enure  as  his  request.  ElmendorpK  v.  Tap- 
peny  5  J.  R.  17a 

4.  If  a  person  engages  to  be  responsible  to 
A.,  for  goods  delivered  to  B.,  and  A.,  instead 
of  delivering  the  goods  himself,  gives  B.  a  let- 
ter to  C,  requesting  him  to  deliver  them,  who 
delivers  them  accordingly ;  the  surety  will  not 
be  liable  for  goods  delivered  by  C.  Walsh  v. 
BaUit,  10  J.  R.  180. 

5.  Where  one  person  has  guarantied  the 
debt  of  another,  and  the  ]>rincipal  refuses  pay- 
ment, it  will  be  sufficient  for  the  creditor,  m 
order  to  entitle  himself  to  an  action  against 
the  surety,  to  ffive  him  notice  of  the  demand, 
and  refusal  of  the  princi|)al,  without  having 
previously  brought  an  action  against  the  prin- 
ci|)al.  Bank  of  JSTew-  York  v.  Livingston^  2  J. 
C.  409. 

6.  A  letter  of  credit  addressed  by  A.  to  B. 
10  deliver  goods  to  C,  is  not  an  assignable 
interest ;  and  if  B.  deliver  part  of  the  goods 
himself,  and  procure  other  ix^rsons  to  deliver 
the  residue,  A.  is  resfionsible  only  for  the 
goods  delivered  by  B.,  and  not  for  tliose  which 
were  delivered  by  the  other  persons.  Bobbins 
y.  Bingham,  4  J.  R.  47G. 

7.  A.  and  B.  addressed  a  letter  of  credit  to 
C,  saying,  ^  If  D.  wishes  to  take  goods  of  you, 
on  credit,  we  are  willing  to  leno  our  names, 
as  security,  for  any  amount  he  -may  wish;" 
tliis  letter  of  credit  does  not  extend  beyond  the 
first  parcel  of  goods  delivered  by  U.  to  D. ; 
and  if  D.,  having  obtained  and  paid  for  sev- 
eral parcels  of  goods,  afterwards  takes  another 
parcel,  and  fails  in  the  payment,  A.  and  B.  will 
not  be  liable.    Rogers  v.  Warner,  6  J.  R.  119. 

8.  Where  a  person  gives  a  letter  of  credit  to 
A.,  addressed  to  P.  &  Co.,  by  which  he  au- 
thorizes A.  to  draw  bills,  to  a  certain  amount, 
OB  P,  Ac^  C0L9  and  they  having  dissolved  their 
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peitnership,  A.  draws  a  bill  on  P^  who  aoeeplB 

It,  the  guarantor  is  not  liable  to  P. 

on  the  letter  *of  credit ;  and  P.  is     [  *320  ] 

pot  (Precluded  by  it  from  oiaintatn- 

ing  a  suit  against  A.,  for  the  amount  of  the 

bill,  which  he  had  accepted  and  paid.    Penamtr 

V.  WaUon,  \^  J.  R.  lOa 

9.  The  defendant,  being  president  of  a 
manufacturing  company,  on  being  presented 
by  the  plain tifis  with,  their  accounts  agminst 
tlie  company,  wrote  to  the  plaintifia,  and 
referred  ttiem  for  payment  to  the  superintend- 
ent of  the  company,  and  stated  tluit  the 
superintendent  would  be  furnished  with  am- 
ple means  for  punctual  payment,  and  urged 
the  plaintifisto  rumiah  the  articles  vvbicb  they 
had  engaged  to  make.  He  then  added,  **  if,  in 
addition  to  the  foregoing  explanation,  vou 
shall  require  an  individual  guaranty,  I  shall 
have  no  objection  to  give  you  that  pledgp." 
The  plain  tifis,  afler  wards,  fumislied  the 
company  witli  goods,  and  more  tlian  two 
years  from  the  date  of  the  defendant's  letter, 
when  the  company  had  become  iueolvent, 
called  on  the  defendant  for  his  guaranty  ;  hili^ 
that  the  defendant's  letter  did  not  amount  to  a 
guaranty  ;  but  was  merely  an  engagement  to 
give  a  guaranty,  in  case  the  plaintilis  should 
be  dissatisfied  with  the  security  of  the  c^ompa- 
ny:  and  the  plaintiffs  not  having  expressed 
their  dissatisfaction,  until  after  the  lapse  of 
more  than  two  years,  it  was  to  be  if ifen^  that 
they  were  satisfied,  and  did  not  mean  to  avail 
themselves  of  the  defendant's  offer.  Stafford 
V.  Low^  16  J.  R.  67. 

10.  The  defendant,  on  the  Sd  of  October, 
1815,  wrote  to  the  plaintiff,  to  whom  J.  H.  and 
L.  his  i>artncr  were  indebted,  as  follows: 
*^  you  will  get  judgment  against  J.  U.,  and  it  is 
hard  for  him  to  pay  it  from  his  own  pocket ; 
I  wish  you  to  show  him  some  lenity,  as  much 
as  you  may  thiuk  proper,  for  the  collectioo  of 
it  from  L.,  and  I  will,  if  you  pi^ue,  stunl 
responsible  for  the  payment  of  it,  at  the  time 
you  and  J.  H.  may  agree  on.**  The  plamiiff 
afterwards  recovered  judgment  against  J.  H^ 
and  issued  execution  thereon^  which  was  re- 
turned nuUa  bona.  It  did  not  ap(>ear  diat  any 
notice  was  given  to  the  defendant,  that  he  vkms 
considered  as  a  guarantor,  nor  of  the  nonpay- 
ment of  the  debt  bv  J.  U.,«intil  Jemuary,  I^IS ; 
held,  that  the  den^ndant's  letter  was  not  an 
absolute  guaranty,  but  a  proposition  only  to 
become  guarantor,  if  the  plaintiff  would  lbr> 
bear  and  give  J.  H.  time  for  payment ;  and 
that  the  defendant,  therefore,  ought  to  have 
had  notice  from  the  plaintifl^  that  he  accepted 
the  guaranty  so  ofiered;  and  that  no  such 
notice  being  shown  until  two  years  after  the 
defendant's  letter  was  written,  and  when  J.  IL 
and  his  partner  had  liecome  insolvent,  die 
defendant  was  not  liable.  Betkman  v.  Hale, 
17  J.  R.  134. 

11.  A.,  on  the  purchase  of  goods  of  the 
plaintiff,  on  a  credit,  agreed  to  give  him  a  note 
with  a  good  endorser,  or  satislactory  security, 
and  brought  to  ihe  plaintiff  a  note  made  by  A^ 
payable  to  the  plaintiff  or  order,  endorsed  by 
the  defendant  in  blank,  and  the  plaintiff  took 
the  note,  and  delivered  tlie  goods  to  A«    In  an 


320 


PRINCIPAL  AND  SUItETY, 


321 


Action  against  the  defendant,  as  a  guarantor  of 
tlie  note,  hdd^  that  as  the  blank  endorsement 
irvas  never  filled  up  with  an  express  guaranty, 
the  defendant  was  not  liable;  and,  there  being 
lie  proof  to  the  contrary,  it  was  intended, 
that  the  defendant  meant  only  to  become  a 
second  tndorsef^  with  all  the  rights  incident  to 
that  character.  TiUman  v.  WKttUr^  17  J.  R. 
320. 

[  *321  ]    *(b)  Whai  vnU  diaeharge  hia  liabOiiy. 

12.  If  an  obligee  does  an  Act  to  the  injury 
of  th^  surety,  or  varies  the  terms  of  the  obli- 
gation, or  enlarges  the  time  of  the  perform- 
ance, without  his  consent,  the  surety  will  be 
discfharged.    Baikbone  v.  H^arrm,  10  J.  R.  587. 

13.  A.,  by  an  agreement  with  B.,  was  to' 
ship  goods  t)elonging  to  B.,  and  on  his  account, 
to  C.,  at  Hamburgh ;  for  the  amount  of  which 
shipment,  A.  was  to  give  his  notes  to  B.,  which 
were  to  be  reimbursed  out  of  the  proceeds; 
and,  in  case  they  fell  short  of  the  amount  of 
A.'s  advance,  B.'s  note,  endoi^ed  Iw  D.,  was  to 
be  given  for  the  balance.  Part  of*^  the  goods, 
on  their  arrival  at  Hambutgh^  were  sent  by  C, 
the  consignee,  to  Rotierdam,  where  they  were 
sold ;  heldy  that  as  A.  had  affirmed  the  act  of 
the  consignee,  in  sending  the  goods  to  RatUr- 
dam^  and  thereby  extending  the  time  which, 
from  the  terms  of  the  agreement,  must  have 
been  intended  by  the  parties  for  the  comple- 
tion of  the  agreement,  and  as  a  place,  difier- 
ent  from  the  one  mentioned  in  the  agreement 
for  the  sale,  had  been  substituted  by  the  con- 
signee, D.,  who  was  to  be  deemed  a  surety, 
was  disofaarged  from  his  liability.  Ludlow  v. 
Simond,  2  C.  C.  E.  1. 

14.  But  if  A.  bad  immediately  on  notice  of 
the  disposition  made  by  C,  his  agent,  of  the 
goods,  disaffirmed  it,  and  called  upon  B.  for 
the  deficiency,  it  tjeems,  that  the  surety  would 
be  held  to-  endorse  a  note,  according  to  his 
stipulation.    Ibid, 

15.  Where  the  nature  of  legal  proceedings 
affords  an  opportunity  of  presenting  the  ques- 
tion, the  same  rule,  as  to  wh^t  will  discharge 
tlie  liability  of  a  surety,  prevails,  as  well  in  law 
as  in  equity.  The  PeopU  v.  Janata^  7  J.  R. 
332. 

16.  Mere  delay  in  calling  on  the  principal, 
will  not  discbarge  the  surety,  but  the  lueh^  of 
the  plaintiff  may, be  relied  upon  by  the  surety 
as  a  defence.  Bnd,  S.  P.  Pain  v.  Paekcard, 
13  J.  R.  174.  Pem^Je  V.  JBemer,  18  i.  R.  d8a 
Pot^a  v.-  WcAwa,  17  J.  R.  176. 

17.  The  negligence  of  the  creditor  in  calling 
upon  the  principal  for  payment,  does  not  ex- 
onerate the  surety,  unless  he  is  damnified  by 
such  negiigeoce.  People  v.  Bemer^  13  J.  R. 
38a 

18.  Aawhfere  the  defeedants  were  suaeties 
for  the  commissionere  for  loaning  money  of 
the  county  of  S^  who  neglected  to  pay  over 
the  money  received  by  them  with  interest ;  hddj 
that  tba  saretiea  were  not  discharged,  by  the 
neglect  of  the  coroptroUer  in  not  calling  on 
the  principaky  ailer  numerous  defaults,  unless 
injury  bad  resulted  to  the  defendants  from  bis 
negligence.    Ibid. 
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19.  In  an  action  brought  against  a  surety, 
on  a  bond  given  for  the  faithfiil  discharge  of 
the  duty  of  a  loan  officer,  under  the  act ; 
(Seas.  9.  c.  40.)  held  that  the  surety  might  set 
up  in  his  defence  the  laches  of  the  supervisors, 
in  not  removing  him  from  his  office,  and  pros- 
ecuting the  loan  officer  for  his  first  default, 
but  suffering  him  to  continue,  afler  repeated 
defaults,  for  upwards  of  ten  years,  when  the 
loan  officer  became  insolvent,  and  without 
prosecuting  him  as  required  by  the  act ;  and 
where  no  notice  was  taken  of'^  the  default  of 
the  principal,  until  after  the  death  of  the  surety, 
this  laehta  of  the  su))ervi8ora  was 

held  to  be  a  *good  defence,  es{>e-     [  ^SflSl  ] 

cially  in  a  suit  against  the  heirs  of 

the  surety.    People  v.  Janaerij  7  J.  R.  333. 

20.  If  an  obligee,  or  holder  of  a  note,  who 
is  requested  by  the  surety  to  proceed,  without 
delay,  to  collect  the  money  of  the  principal, 
who  is  then  solvent,  refiisea  or  neslects  to 
proceed  against  the  principal,  who  afterwards 
becomes  insolvent,  the  surety  will  be  exoner- 
ated. Pain  V.  Packard^  13  J.  R.  174.  rThis 
was  considered  by  Ch.  Kttd,  in  JRng  v.  ^oM- 
mti,  2  J.  C.  R.  554.  aS  a  new  principle ;  bat 
the  decree  in  the  latter  ctise  was  reversed  in 
the  Court  of  Errors,  by  the  easting  voice  of 
the  president  (17  J.  R.  384.)  Ch.  J.  Spencer 
admitted  the  rule  that  the  surety  might  come 
into  the  Court  of  Chanceiy  to  compel  the 
creditor  to  collect  his  debt  of  the  prmcipal, 
but  he  thought  a  Court  of  law  might  take 
notice  of  the  same  equitable  obliipition  of  the 
creditor,  and  enforce  it  by  an  act  tn  pais.  See 
HI.  Chancert,  LVI.] 

21.  A  surety^  is  not  discharged  by  the  plaio- 
tifF*s  giving  Dme  to  the  principal  debtor,  or 
even  by  his  discontinuing  a  suit  commenced 
against  the  principal,  without  the  privity  or 
consent  of  the  surety,  unless  the  surety  has 
explieitlv  required  him  to  proceed  against  th(» 
principal,  or  the  plaintiff  has^  hj  some  agi'ee 
ment  with  the  principal,  precluded  htmself 
firom  suing  faira.  fSdton  r.  MaUhews^  15  J.  R 
433. 

22.  Though  a  debt  due  to  the  United  Sfatea^ 
on  a  bond  gVven  fbr  duties,  is  not  barred  by 
the  discharge  of  the  principal  obligor  und(^ 
the  insolvent  act  of  the  state ;  yet  the  vrtftr- 
eiice  riven  to  the  surety  on  such  bond  ny  the 
act  of  Congress  (5  Con^.  c.  128.  s.  65.)  to  regu- 
late the  collection  of  dnties,  d&c,  in  case  the 
principal  obligor  is  insolvent,  and  the  surety 
pays  the  bond,  is  only  a  right  to  be  first  satis- 
fied out  of  the  estate  and  efifects  of  the  insol- 
vent in  the  bands  of  bis  assignees^  and  not  a 
right  to  maintain  an  action  against  the  insol- 
vent himself^  notwithstanding  lus  discharge. 
Man  v.  Dufdap,  16 1. 1L77. 

23.  Thereftrre,  where  the  surety  brings  an 
action  against  the  principal,  fbr  money  paid  to 
the  Vndtd  Skdes^  on  a  bond  for  duties,  the 
latter  may  plead  his  diacharge  under  the  insol- 
vent larw  of  the  state.    Aid 

24.  Where  a  surely  fbr  a  commissioner  of 
loans  is  sued  on  a  bond  given  to  the  people, 
pursuant  to  the  act  passed  ^^pril  11,  1806. 
(Seas.  31.  c  2ia)  for  the  faKfaliil  discharge  of 
the  duties  of  his  office,  it  is  no  defence,  that 
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the  commiesioDer,  after  a  default,  resigned  hia 
office,  which  was  immediately  accepted  by 
the  council  of  ajmoirUment^  who  appointed  a 
Buccessor,  wbereoy  the  defendaDt  was  lulled 
into  security,  &r.,  for  the  13th  section  of  the 
act,  in  regard  to  its  direction  to  the  council  of 
appointment,  in  this  respect,  is  unconstitution- 
al and  void,  ne  PeojAe  v.  FM^  19  J.  R.  58. 
^  25.  Where,  in  consideration  that  the  plain- 
tiff would  sell  and  deliver  goods  to  H.,  and 
take  the  proraiasory  note  or  H.,  endorsed  by 
D.  and  K.,  payable  m  six  months,  aa  collateral 
aecurity,  the  defendant  undertook  and  prom- 
ised, **  that  the  note  was  good  and  collectable 
after  due  couxae  of  law  r  hM,  that  the  plain- 
tiff was  bound  to  prosecute  the  maker  of  the 
note,  as  well  as  the  endoisers^with  due  legal 
diligence,  before  he  could  resort  to  the  defend' 

ant  on  bis  guaranty;  *aiid  the 
[*828]    plaintiff  having  neglected  to  aue 

the  maker  of  the  note,  €6r  ^evenUtn 
months  after  it  became  due,  when  the  maker 
had  been  discbaived  under  the  insolvent  act ; 
hM^  that  the  defendant  was  discharged  from 
hisguaranty.     Moakky  ▼•  JH^gg^t  19  J.nR«  69. 

26.  Where  two  guardians  of  an  infant's 
estate  are  apnointed  by  tbe  Court  of  Chancery, 
and  one  of  tnem  dies,  their  surety  will  still  be 
responsible  for  the  acts  of  the  aurviving  guar- 
dian.    The  PeopU  v.  JSyrim,  3  J.  C.  53. 

27.  Where  a  surety  became  bound,  auppos- 
ing  himself  reaponsible  for  tlie  debt  of  a  part- 
nership, and  it  afterwards  appeared,  that  not 
the  partnership,  but  Qie  individual  paauier  only, 
was  liable,  the  surety  was  held  to  be  discharg- 
ed.   lAtinggton  v.  HcLsHt.  2  C.  R.  246. 

28.  A  veasel  was  conaq^ied  by  A,  to.  B.,  to 
be  loaded,  on  A.'s  accouM,  with  a  cargo,  to  be 
purchased  bv  B.,  for  tbe  priee  of  which  he 
was  to  draw  bills  of  exchange  on  A.  or  C^  and 
C.  undertook  to  honor  bilh  drawn  on  him  on 
account  of  such  shipment ;  htH  that  C.  was 
responsible  only  for  bills,  drawn  directly  on 
himself^  and  not  for  the  payment  of  bills 
drawn  on  A.  And  B.  having  drawn  several 
bills  on  C,  which  v^ere  all  paid,  afterwards, 
without  consulting  or  advising  C.,  drew  two 
bilb  on  A.,  which  were  pcoteatod  Ibr  Bon«>pay- 
ment ;  siid,  nearly  two  years  after  tbe  protest 
of  those  billsi  drew  biUs  on  C.  for  die  balance 
due  on  the  tnuaaaotion,  indudtng  tbe  two  pro- 
tested trills,  damages  and  interest;  htid^  that 
the  bills  drawn  <m  C,  afWr  auch  a  la|iae  of 
time,  were  without  authori^,  the  delay  being 
a  waiver  of  all  right  in  B<  to  draw  on  0. 
Lsnvm  v.  Bori^r,  10  J.  R.  312.  [^Tolit,  The 
judgment  ia  this  case  was  affirmed  in  tbe 
Court  of  Errora;  but  the  causer  waa,  after- 
warda^  carried  to  tbo  Supreme  Covwt  of  the 
United  StfOes,  where  the  judgment  was  re- 
versed,   fi^  3  ^FftratonV  iZie^  101.1 

29.  Where  the  plaimiff  obtained  judgniont 
against  the  piineipal,  asd  isaned  execution, 
wbk^  was  returned  wuUa,  hmm^  bnt  under  cir- 
cumstances which  were  supposed  to  make  tbe 
officer  liable  for  the  debt;  and,  afterwards, 
brought  an  action  againat  the  BuretY>  on  bis 
agreement  to  become  responsible ;  mM,  that 
the  proceedings  of  tbe  officer,  whereby  he-ren- 
der^ himself  liable,  were  no  defence ;  and 
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that  the  plaindff  having  proceeded  against  tbe 
principal  to  judgment  and  execution,  without 
efl^t,  was  not  bound  to  go  further,  and  proae- 
cute  the  officer .  for  his  supposed  Uabiliiy. 
Lttmard  v.  G%dding9^  9  J.  R.  355. 

II.  When  a  tmthf  nunf  eaU  wi  his  pnt^^nd^  or 

contureiy. 

30.  A  surety,  qua  surety,  cannot  caD  on  bis 
principal,  at  law,  until  he  has  actually  paid  the 
money.    Powdl  v.  Smith,  8  J.  R.  24d. 

31.  If  judgment  be  obtained  againat  tbe 
surety,  who  is  taken .  in  axecution^  and  after- 
wards discfaar^^  under  an  insolvent  act,  he 
cannot  maintain  an  action  against  bis  prind- 
pal,  without  ahowing  paymMit,  or  a  promise 
to  indeurmify  lam  *fi^m  ail  damages  and  costa 
MouL 

82.  'When  the  surety  has  paid  the  money, 
the  law  implies  an  assumpnt,  and  tbe  proper 
form  of  action  ia  wMfUaUu  osma^iaii  Ibr 
money  paid.    Ibid, 

*3tl  Charging  tbe  surety  in  exe-     [  *9St4  ] 
cution,  is  not  a  satisfaction  of  the 
debt,  so  as  to  discharge  the  principal  dehter. 
Ibid, 

94.  Where  A.  gave  a  note  to  B^  for  stock 
deliverable  on  the  1st  of  ^ory,  1792,  and  C^ 
having  guarantied  the  performance  of  the  eoa- 
tract,  compounded  with  B.,  in  Jlfoixft,  and  took 
np  the  note,  and,  afterwards,  brou|fht  bis  ac- 
tion against  A.  for  the  amount ;  keidy  tbu  C. 
bad  a  right  to  aettle  with  B.,  and  tadie'  up  tbe 
note  before  it  was  due ;  and  Uiat  A.  was  boood 
to  pay  him  tbe  amount  of  the  sharcsi,  accord- 
ing to  their  value,  on  the  ist  of  Jtfcni,  17^ 
Jirmgtrone  v.  GUchiHy  2  J.  C.  424. 

35.  Where  a  person  executed  a  note  jobtly 
mth.  anotber,  as  his  surety,  on  which  note  a 
judgment  was  recovered,  and  afterwards  gave 
totne  plaintiir-his  negodaUe  note  expra^y 
as  a-saii^etion  of  the  judgment,  and  which 
operated  as  an  extioguishment  of  the  ju^onent 
debt,  he  may  mwntain  an  action  against  his 
principal,  aJihotigh- there  had  been  no  aatis&c- 
tion  entered  of  record,  and  the  note  strll  re- 
mained unpaid.     ffiUiidrby  v.  Mcam^  11  J.  R. 

5ia 

36.  Where  a  contract  has  been  brokeo,  the 
Borety  may  pi^  the  money  without  «iit,  and 
recover  the  amount  6f  hia  princi|Nd.  Maari 
V.  Hitman,  13  J.  R.  Sa 

37.  If  the  surety  pays  tbe  debt,  be  can 
maintain  his  action  orl\j  against  tbe  peraoo 
whose  legal  liability  is  discharged,  for  ^e  law 
doea  not  imply  a  promise  to  other  persons  who 
trmy  be  bencffitad  by  the  payment.  TVmrt. 
Goodrid^  2  J.  R.  319. 

36.  As,  If  the  surety  of  A.  <m  a  bond  girea 
for  the  benefit  of  A.  apd  his  piyrtners,  pay  tbe 
amount,  be  cm  bring  no  action  against  tbe 
partners,  but  must  look  to  A.  alone.    HAL 

89.  A  Bpretyi  who  pays  a  ddft  for  bisjiria- 
cipal,  is  entitled  to  be  pnt  in  tha  place  of  the 
creditor,  and  to  ai)  the  mtana  which  the  oedi- 
tor  poeBOwed,  to  enforce  paymCfBt  against  the 
piineipal  debtor.     Ckutn  r.  Jtfwm,  10  J.  B* 

40.  So,  where  C.  and  D.  affdorsed  die  now 
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or  S.,  as  seetirity,  to  L*,  who  sued  S.  on  the 

note/  and  recovered  judgment  against  him, 

and  afierworc^s  sued  C.  and  D^  as  endorsers, 

and  recovered  judgment  against  them,  and 

llioy  paid  L.  the  amount  of  the  debt,  and  took 

xin   assignment  of  the  judgment  against  S. ; 

held,  that  C.  and  D.  stood  m  the  place  of  L., 

and  might  avail  themselves  of  the  judgment  to 

recover  {torn  S.  the  money  paid  hy  them.  IbiiL 

41«  And  it  «eemff,  that  Chancery  would  com- 

pol  the  creditor  to  assign  to  the  surety  the 

jiidirment  against  the  principal  creditor.    Jhid. 

42.  Where  an  attachment  had  been  obtained 
by  the  endorsee  of  a  biil  of  exchange,  against 
the  drawers,  as  absent  debtors,  and  the  cndor- 
8<rr  afterwards  paid  the  amount,  the  Supreme 
Oourt  reversed  the  order  of  a  judge  for  a  #u- 
jytTsedeas,  and  allowed  the  attachment  to  pro- 
o<*.ed  for  the  benefit  of  the  endorser,  or  surety, 
'^vho  paid  the  money.  Jfn  the  Matter  of  M^ Kin-' 
ley  and  others,  1  J.  C.  137.    S.  C.  C.  C»  78. 

43.  A.  and  fi.,  partners  in  trade,  having  dis- 
solved their  partnership,  B.  loc^  the  property, 
aiid  engaged  to  pay  on  all  the  debts  owing  by 
the  partnerehip,  among  which  was  a  judgment 
Rgaiust  A.  and  B.,  at  the  suit  of  C. ;  o,  having 
l>ecsom.e  insolvent,  C.  threatened  to  take  out 
execution  against  A.,  who  paid  the  amount 

of  the  judgment,  and  C.  ^agreed 
£  *d25  ]    that    A.    might  hav«   the  benefit 

of  the  judgment,  to  recover  the 
amount  out  of  the  property,  in  the  name  of  C. ; 
A.  sued  out  execution  against  the  land  of  B., 
which  was  bound  by  the  judgment ;  B.  assign- 
ed all  his  property  to  D.  and  others,  for  the 
benefit  x)f  his  creditors ;  lidd^  tbat  A,  was  to 
be  considered  merely  as  a  surety  of  B.,  and 
entitled  to  an  equitable  lien  on  the  property  of 
B.,  and  that  D.  and  others^  to  whom  it  was 
assigned,  took  it  subject  to  such  equitable  lien« 
WfxddingUm  V.  Vredenbergk,  2  J.  C.  227. 

44.  ChM  surety  on  aif  administration  bond 
cannot  bring  an  action  against  his  co-surety, 
for  an  alleged  default  in  the  adroinistrator,  be- 
fore he  has  been  damnified  in  his  character  of 
surety.     Tht  People  ▼.  Duncan,  1  J.  R.  311. 

45..  If  a  person  becomes  surety  for  another, 
as  importer  of  goods,  in  a  bond  to  the  United 
Sttdei,  for  duties,  but  a  third  person  is  the  real 
owner  of  the  goods,  and  the  surety  pays  the 
bond,  he  tnay  maintain  cMvmpgU  a^inst  his 
co-obligor.     Sluby  r,  Champlin,  4  J.  K.  461. 

46.  And  in  such  case,  possession  of  the 
bond  and  the  collector's  receipt  is  suflicient 
evidence  of  payment  by  the  surety.    Ihid, 

Set  tit.  Cbarcert,  LVI. 


PRIVILEGE. 

1.  A  member  of  assembly  is  not  privileged 
from  arrest,  after  he  has  reached  home,  al- 
though the  14  days  may  not  have  expired. 
Od'Wit  V.  M&rran^  1  J.  C.  415. 

2.  The  afiSdavit  on  which  he  mores  to  be 
discharged,  moat  state  the  place  where  he  was 
arrested.    IbidL 

3.  A  member  of  Congress  is  only  privileged 
while  at  Coogreasi  or  actually  gouig  or  return- 


ing fix)m  Congress.      Leuns  v.  ELmtndcfift  2  J. 
C.  222. 

4.  A  person  arrested  while  attending  a 
reference  was  not  discharged  on  motion,  with- 
out notice  to  the  plaintifiT,  but  the  Court  grant- 
ed a  rule  to  show  cause,  and  a  stay  of  pro- 
ceedings in  the  mean  time.     Grover  v.  Green^ 

1  C.  R.  115. 

5.  A  witness  from  another  state,  whp  attend- 
ed the  Court  to  prove  a  will,  was  arrested  on 
his  return  home,  by  process  out  of  the  Mayor's 
Court,  and  the  Supreme  Court,  on  motion,  dis- 
charged him  from  the  arrest.  AbrriM  v.  Bea^ 

2  J.  R.  294. 

6.  A  person,  undei*  reeognheaBce  to  appear 
at  a  Court  of  Gteneral  Sessions  of  the  Peace, 
while  attending  on  that  Court,  was  arrested  on 
a  eapiaa  out  of  the  Supreme  Court,  and  held 
to  bail,  and  that  Court  ordered  him  to  be  dis- 
charged, on  filing  common  bail,  unless  the 
plaintiff  elected  to  waive  the  arrest  and  take 
out  new  process.  Bours  v.  Tuekemum^  7  J.  R. 

7.  A  judge  is  not  liable  to  arrest  by  process 
issuing  out  of  his  own  ^Court,  but- 
must  be  proceeded  against  by  bill.     [  *3ii6  ] 
In  the  MaUer  of  fV.  lAvingiton^  8  J. 

R.351. 

8.  Whether  after  bail  is  put  in,  the  arrest 
and  proceedings  may  be  set  aside,  on  motion, 
for  irregularity,  ^ust  depend  on  the  practice 
of  the  Court ;  and  the  Supreme  Court  will 
not  interfere  with  the  ]>roceedmg8  of  an  infe-> 
rior  Court  in  this  respect.     Ibid. 

9.  Though  the  common  law  privileges  of 
the  ofticers  of  Courts  of  justice  cannot  be 
taken  away  by  the  general  words,  yet  they 
may,  by  the  manifest  intent  of  the  statute,  m 
(he  Motto-  of  Bliss,  9  J.  R.  347. 

10.  The  privilege  of  ofticers  of  inferior 
Courts,  from  arrest,  by  process  from  the  Su- 
preme Court,  does  not  extend  beyond  the  time 
of  their  necessary  attendance  on  those  Courts. 
Cibbs  V.  Loomis,  10  J.  R.  463. 

11.  An  officer  is  not  bound  to  take  notice 
of  the  privilege  of  a  defondailt;  yet  if  he 
does  take  notice  of  it,  and  neglects  to  ar- 
rest him,  or  suffers  him  to  go  at  forge  after  he 
has  been  taken,  the  defendant's  privilege  is  a 
good  defence  In  an  action  against  the  ofiSber 
for  an  escape.   Raif  v.  Hogelnwm,  11  J.  R.  433. 

12.  A  privilege  of  being  sued  by  bill^  and 
not  by  writ,  is  personal  mcu-ely,  and  a  party 
may  waive  it  by  a  subsequent  agreement  not 
to  take  advantage,  in  a  suit  against  him,  of  its 
having-  been  commenced  by  writ  Letd  r. 
mgram^  12  J.  R.  68. 

Privilege  of  attorneys,  &c.    Set  tiL  Attor* 

NET  ANn   CotnSEL. 


PRISONERS. 

[See  act,  Sees.  24.  c.  66.  and  36  Sees.  c.  8L 
1.  N.  R.  L.  348.] 

I.  Prisoners  in  exteviumj  how  relieved. 
IL  Supenedeao. 
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PRISONEBS. 


L  Pruonertinexecuiionfhowrtiitved, 

1.  A  debtor  iroprifloned  on  execution  is  en- 
titled to  relief^  if  the  amount  with  which  he 
stands  charged  be  under  that  limited  by  the 
act,  though  it  would  be  above  the  sum  specified, 
if  the  interest  were  added.  Hz  parte  Ca^utdanj 
1  C.  R.  346. 

2.  A  person  taken  by  an  attachment,  for  the 
noiHpayment  of  cofit%  before  he  has  been  com- 
nutted  for  the  contempt,  cannot  be  discharged 
under  the  act,  for  the  attachment  is  merely 
process  to  bring  him  into  Court.  Jackmm  v. 
Smithy  5  J.  R.  115. 

3.  It  is  no  obfectkm  to  the  petition  that  the 
mm  for  which  the  priapner  is  charged  in 
execution  is  not  mentioned..  In  the  MaUar 
^  fViUiami,  1  J.C.  416.    S.  C.  C.  C.  lia 

M.  Nor  that  the  inrentoiy  pur- 
[  ^9S17  }    poitB  to  be  an  inventory  of  his  real 
and  personal  estate,  when,  in  fact, 
no  real  estate  is  mentioned.    Ibid. 

5.  A  person  residing  out  of  the  state,  as  to 
tbe  service  of  a  notice  under  the  act,  is  to  be 
considered  as  not  to  be  found.    JbuL 

6.  Where  the  plaintiff,  the  creditor,  resides 
out  of  the  8tate>  service  of  a  notice  of  the 

SstJiion  on  the  attorney  in  the  suit  is  sufficient. 
aU»  V.  WUluuM,  1  J.  C.  30.    S.  C.  C.  C.  64. 

7.  The  omission,  by  a  prisoner,  to  insert  in 
the  account  of  his  estate  set  forth  in  his  petidon 
certaiu  debts  due  to  him,  will  not  prevent  his 
discharge,  if  the  omission  appears  to  have 
arisen  from  his  misapprehension,  and  not  from 
any  fraudulent  intent,  but  the  Court  will  per- 
mit the  debts  to  be  inserted  in  the  account, 
when  the  debtor  is  brought  up  foi'his  dia- 
charge.    Brodiey.  Sta^ten8,2).R.^i8Q. 

8.  It  is  no  ground  of  opposition  to  a  defend- 
ant's obtaining  his  discharge,  that  in  a  sched- 
ule annexed  to  his  inventory,  his  arms  were 
not  speci^ed ;  or,  that  the  inventory  did  not 
specify  when  the  prisoner  owned  the  articles 
mentioned  in  it ;  or  that  he  was  in  custody  in 
a  suit  for  a  breach  of  a  promise  of  marriage, 
which  is  a  tort  Bunu  v.  Bakar^  1  J.  C.  134. 
S»  C.  C.  C  73.  » 

9.  Where  the  priiwner  was  not  brought  up, 
for  his  discharge,  until  the  last  day  in  term, 
and  then  the  plaintiff  swore  that  he  expected 
to  obtain  a  witness  to  prove  the  falsity  of  his 
inventoty,  the  Court  remanded  him  until  the 
first  day  of  the  next  term.  Marscnift  v.  BuUer, 
3C.R.99. 

10.  The  defendant  may  be  brought  up  from 
a  different  county  from  that  in  which  the 
Supreme  Court  sits,  in  order  to  be  discharged. 
Mchola  V.  Gregmrv,  5  J.  R.  359. 

11.  After  the  defendant's  discharge,  the  plain- 
tiff may  issue  a /L  fa,  against  his  goods,  &c., 
afler  a  year  and  a  day,  without  reviving  the 
judgmenL     Gmmigai  v.  Sndtky  6  J»  R.  106. 

12.  A  debtor  in  prison  on  execution,  who 
has  obtained  his  discham  under  the  ^'act  for 
the  relief  of  debtors,  with  respect  to  the  im- 
prisonment of  their  jiersons^"  (Bess.  34.  c  66.) 
passed  the  24th  ofMarchy  1801,  may,  bv  virtue 
of  the  7th  section  of  th««  act  ''to  ameml  the  act 
for  giving  relief  in  cases  of  inaolveney,"  passed 
the  8tb  of  ^priL  1806,  (Sesa.  3L  c.  163.)  b« 
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Croceeded  acainst  hf  acftion  of  debt,  though 
e  was  discharged  m  1802,  previous  to  the 
passing  of  tbe  last  act,  which  providea.th«t  be 
shall  not  be  held  to  bail,  or  hia  body  vaken  in 
execution,  on  any  judgment  obtaiDed  in  such 
action ;  and  such  action  is  no  infringeoaent  of 
the  immunity  vested  in  him,  by  virtue  of  hni 
disobai^ge  under  the  first  act  Spmctr  r.  Rick- 
drdtmn,  7  J.  R.  116.  Set  PeMu  v.  KkiU,  2 
J.  R.  363l  which  was  before  the  paaaing^  ^f  the 
last-mentioned  act. 

la  Under  the  act  (Seas.  36.  c  81.)  a  perma 
in  prison  on  execution  for  eottt  only,  not  being 
a  freeholder,  was  held  entitled  u>  hsr discharge, 
at  the  expiration  of  thuiu  dat/s ;  but  by  the  arc 
(Seas.  d&  c  20a  s.  49,)  that  conatruetion  of  the 
act  IS  expressly  done  away.  Cmder  v.  i2iisL 
12  J.  R.  372. 

14.  Where  an  acti<»i  has  been  brought  against 
a  sheriff  for  the  escape  of  a  prisoner  in  execu- 
tion, the  plaintiff  has  thereby  deter- 
mined his  ^election,  and  cannot    [*8l2S] 
afterwards  oppose  the  dischaiige  of 

the  prisoner  under  the  act,  (Sess.  9&  ch.  81.) 
M*Ebrov  V.  Jfoitctitf,  13  J.  R.  121. 

15.  n  seems,  that  the  Mmfor's  Court  of 
Mntny  has  no  jurisdiction  uuder  tbe  act,  in 
case  of  debtors  imprisoned  in  the  county  of 
AJhanjf^  under  an  execution  out  of  the  Supreme 
Court;  but  ihe  Court  of  Common  Pleas  of  the 
county  das  jurisdiction.    Bnd. 

16.  Where  a  defendant  taken  in  execution  is 
discharged,  under  the  act,  (Seas.  36.  cb.  81.) 
and  is  afterwards  aued.upon  the  original  ju^- 
ment,  he  must,  if  he  intends  to  avail  himself 
of  his  exemption  from  imprisonment,  plead  it; 
and  his  omission  to  plead  it,  is  a  waiver  of  his 
privile|;e;  and  if  a^^ain  imprisoned  on  another 
execuuon,  in  a  suit  founded  on  the  original 
judgment;  his  diacharge  ia  no  joatifieation,  in 
an  action  against  the  aheriff  for  an  escape; 
and  even  if  such  subaequeht  execution  was 
voidable,  that  cannot  avail  the  sheriff.  CakU  v. 
Cooser,  15  J.  R.  152. 

17.  h  seems,  that  the  habeas  cargms  act  does 
not  cq^ply  to  caaee  of  imprisonment  .on  cM 
process,    '^nd. 

18.  Where  the  defendant  in  execution  is 
discharged  from  imprisoiunettt  under  the  art, 
(Sees.  ^.  ch.  81.)  and  is  again  imprisoncNd  by 
virtue  of  an  execution  founded  on  the  original 
judgment,  a  itidge  or  cortimiesioncr  has  no 
authority  to  discbarge  him  under  the  habeas 
corpus  act ;  and  a  discharge  under  such  cireum- 
stauces  is  no  woteetion  to  the  sheriff    Hfid 

19.  If  the  defendant  be  convicted  of  perjury 
in  procuring  his  discharge,  he  is  liable  to  Le 
again  imprisoned,  either  on  the  old  judgment, 
or  under  a  new  judgment  recovered,  in  an 
action  of  debt  on  the  former :  and  if  the  dis- 
charge be  pleaded,  the  plaindfi  mav  reply  «Jch 
conviction  for  perjury,  which  will  be  a  con- 
d  usi  ve  berlo  his  exemption.  Per  Fan  Mss,  J. 
&C.    IWrf.        . 

20.  The  second  judgment,  in  such  ease, 
being  regular,  both  in  form  and  substance, 
authorised  the  exeeutioo  isaued  upon  it ;  and 
ia  a  complete  justification  to  the  sheriff!  in  an 
action  for  false  impriaoBmeciL    Per  FtmXess^ 

IJ.    Ibid. 
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II.  Supersedeas. 

21.  To  an  application  for  a  supersedeas^  for 
not  haviag  been  charged  in  execution  within 
three  months  after  juttgnient,  it  is  a  good  an- 
swer, that  the  defendant  haa  been  charged 
61  nee  the  granting  of. the  rule.  MankaUan 
Compamf  ▼.  SmUh^  1  C.  R.  67.  8.  P.  Braxd- 
ingkaxtCs  case,  C.  O,  42. 

22.  So,  where  the  defendant  has  been  sur- 
rendered by  his  bail,  and  having  lain  in  prison 
three  months,  obtains  a  rule  to  show  cause 
why  a  supersedeas  should  not  be  awarded ;  if 
the  plaintiff,  afler  service  of  the  rule,  and  be- 
fore the  time  assigned  to  show  cause,  charees 
the  defendant  in  execution,  be  jnay  show  that 
for  cause,  and  it  will  be  sufficient  td  prevent  a 
supersedeas.    Minham  v.  Phelps,  3  J.  R.  446. 

23.  A  defendant,  once  superseded  for  not 

.having  been  charged  in  *execu- 
[  ^85t9  ]    tion,  cannot-  be  imprisoned  again 
on  the  same  judgmenL    MasUrs  v. 
Edwards,  1  C.  R.  516. 

24.  A  CO.  M.  against  a  defendant  who  has 
been  superseded  in  execution,  is  voidable  only. 
RMnoldsv.Corp,3C.R.2G7.  S.  P.Reynolds 
V.  Vkun^  J  C.  R.  274. 

25.  Where  a  prisoner  has  been  superseded, 
no  formal  discharge  from  the  sheriff  is  neces- 
sary, and  he  niay  depart  without  the  permis- 
sion of  the  shefifi^  who  cannot  legally  detain 
bini.     fFame  v.  OmslarUj  4  J.  R.  32. 

When  prisoners  may  be  admitted  to  the 
liberties  of  the  gaol.    See  SHERtFi^. 


PRIZE. 


1.  The  Prize  Courts  of  a  belligerent  cannot 
exercise  jurisdiction,  nor  can  such  Courts  be 
erected  by  the  belligerent,  in  a  neutral  coun- 
trv.  fflieelttnright  v.  Depeyster,  1  J.  R.  471. 
£ful  see  15  J;  R.  172. 

2.  A  Prize  Court  proceeds  in  rem,  and  can- 
not exercise  jurisdiction,  unless  it  have  posses- 
sion of  the  subject    Rid. 

3.  It  cannot  adjudicate  on  a  prize  lying  in  a 
foreign 'port,  or  out  of  the  jurisdiction  of  the 
captor  or  his  ally.    Ibid.  * 

4.  Although  the  decision  of  a  Prize  Court 
of  competent  jurisdiction  i^  conclusive  as  to 
the  ownership  of  the  property,  and  a  Court  of 
common  law  has  no  jurisdiction  of  prize,  yet, 
if  the  plaintiff  claim  goods  as  his  property^ 
which  the  defendant  denies,  on  the  ground  oi 
their  having  been  condemned  for  prize,  a  Court 
of  comnoon  law  may  inquire  whether  the  con- 
demnation was  pronounced  by  a  Court  of 
competent  anthority.    Pnd. 

5.  Jimeriean  goods  were  oaptuied  by  the 
Briiishj  and  carrwd  into  Fukt,  a  SwedM  island, 
but  then  in  possession  of  the  BrduA)  and  com- 
pletely under  their  control;  Sufeden,  at  that 
time,  being  at  war  with  O.  B.t  the  goods, 
while  at  F.,  were  proceeded  against  as  pri/e^ 
in  the  Court  of  Admiralty  in  Enp^and,  and 
pending  the  proceedings,  [leace  was  concluded 


between  "Qreai  Britain  and  Sweden;  and  the 
goods  were  afterwards  condemned,  without 
ever  having  been  in  Great  Britain ;  held,  that 
the  condemnation  was  legal,  and  devested  the 
property  of  the  owners.  Page  v.  Lenox,  15 
J.  R.  172. 

6.  Whether  a  Court  of  Admiralty  sitting  in 
one  country  can  adjudicate  upon  proj^erty 
captured  as  prize  of  war,  and  carried  into  a 
neutral  territory,  and  never  coming  within  the 
jurisdiction  of  the  Court?     (^luere.    Ibid, 

7.  But  it  may  adjudicate  ujion  a  prize  carried 
into  the  port  of  an  ally.    IhuL 


♦PUBLIC  LANDS.    [•SaO] 

1.  The  commissioners  of  the  land  office  had 
a  right  to  frant  certain  lots  of  lands  reserved  by 
the  act  of^the  8th  February,  1789,  to  make  up 
certain  deficiencies  therein  mentioned,  where 
application  for  a  compensation  for  such  defi- 
ciencies was  not  made  on  or  before  the  Ist  of 
January,  1798;  the  lots  so  reserved,  and  not 
appropriated  to  make  up  such  deficiencies  be- 
fore that  time,  being  held  to  be  unappropriated 
lands,,  and  to  be  disposed  of  as  such,  pursuant 
to  the  acts  of  the  legislature.  Jackson,  ex  dem. 
Hombeck,  v.  Seaman,  3  J.  R.  495. 

2.  A  person  in  possession  of  such  a  lot, 
against  whom  an  action  of  ejectment  was 
brought  by  a  patentee,  was  held  not  entitled 
to  any  compensation  for  his  improvements  on 
the  land.     Ibid. 

3.  Where  a  trespass  is  committed  on  lands 
reserved  by  the  state  for  the  support  of  the 
gospel  and  schools,  or  on  lands  belonging  to 
the  state,  tha  suit  must  be  brought  in  the  name 
of  the  overseers  of  the  poor  of  the  town  in 
which  the  trespass  was  committed,  in  order  to 
entide  the  plaintiff  to  recover  treble  damages, 
u nder  the  act  of  the  25th  of  ^pril^  1 805.  ( Seas. 
28.  c.  94.)    J>reioeomb  v.  Butterfield,  8  J.  R.  342. 

4.  If  tne  suit  is  brought  by  the  supervisors, 
under  the  act  of  February^  1810,  (Sees.  33.  c. 
5.)  or  the  act  passed  the  11th  of  April,  1808, 
(Sess.  31.  c.  18.)  the  plaintiff  is  not  entitled  to 
treble  damages.     Ibid. 

5.  In  order  to  recover  treble  damages,  in 
cases  in  which  the  ftf^rty  is  entitlt*d  to  them, 
the  declaration  should  refer  to  the  act,  that  the 
defendant  may  be  apprized  of  the  extent  of  his 
demand,  and  the  jury  must  find  him  guilty  of 
the  trespass  alleged,  and  assess  the  single  value 
of  the  timber  or  trees  cut;  and  this  finding  of 
the  jury  must  be  endorsed  on  the  posiea,  on 
the  return  of  which  the  Court  will,  on  motion, 
treble  the  damages.    Ibid, 


QUO  WARRANTO. 

• 
1.  Where  an  office  is  already  filled  by  a 
person  who  is  in  by  color  of  riebt,  a  mandaSmm 
IS  never  issued  to  admit  anomer  person :  tb^ 
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proper  remedy  is  by  an  inforaiation  in  the 
nature  of  a  quo  warranio.  The  People  v.  Cor- 
poraH4mo/MuhYork,3J.  C.  79. 

2.  Tiie  Supreme  Court  baa  a  discretipn  to 
|nrant  motiona  of  this  kind,  or  to  refuse  tbem, 
if  no  sufficient  reasons  appear  for  allowing 
them.     The  Peoj^  v.  Sweeling,  2  J.  R.  184. 

3.  The  Court  will  not  allow  the  attorney^ 
general  to  file  an  information,  in  the  nature  of 
a  qw)  toarrmUo,  agaioat  an  officer,  when  it  ap- 
pears that  the  time  for  which  he  was  elected 
mrill  expire  before  the  inquiry  can  have  any 
effect :  but  will  leave  the  party  to  hie  remedy. 
Ibid. 

*4.  If  a  turnpike  company  open 
[  *331  ]  a  road  through  the  land  of  a-person, 
without  muking  him  a  compensa- 
tion pursuant  to  the  direction  of  the  act,  the 
Court  will  not,  at  the  relation  of  the  party  com- 
plaining, grant  an  information  in  the  nature  of 
a  qiio  warranio ;  hut  will  leave  the  party  injiir- 
ed  to  his  action  of  tres|iaM.  The  People  v. 
HUUdale  and  Chatham  Turnpike  ConwanVj  2 
J,  R.  19a 

5.  An  Information,  in  the  nature  of  a  quo 
warranto^  lies  against  an  incorporated  company, 
for  carrying  on  banking  operations,  without 
authority  from  the  legiiiiature.  The  People 
V.  The  Utica  Ineurmice  Compww^  15  J.  R. 
358. 

6.  Since  the  act  to  restrain  unineorporaied 
hamkinfr  aseociaiions^  (Sess.  27.  c.  117.)  {lassed 
^ril,  1804,  and  re-enacted  jfpraO,  1813,  (Sess. 
3b.  c.  71.)  the  right  or  privilege  of  carrying  oji 
banking  operations  by  an  aasociated  company, 
is  a  franchise  which  can  only  be  executed 
under  a  legislative  grant    Ibid. 

7.  An  information,  in  nature  of  a  quo  tror- 
rarUoy  fur  usurping  a  franehiety  need  not  show 
a  title  in  the  |>eopte  to  the  franchise ;  but  it  lies 
on  the  defendant  to  show  his  warrant  for  ex- 
ercising it.    Ibid. 

8.  The  act  to  incorporate  the  Ulica  Inaurcmae 
Company,2ath  March,  181G,(8es8.3a  c.52.)doe8 
not  authorize  the  company  to  institute  a  nankf 
issue  bills,  discount  notes,  and  receive  deposits, 
such  (towers  not  being  expressly  granted  by 
the  legislature,  and  not  beiug  within  their  in- 
t^tion  as  collected  from  the  act  of  incorpora- 
tion :  and  the  company  having  assumed  and 
exercised  those  powers;  heldj  that  they  bad 
usurped  Afranchistf  an4  on  an  inlbrnuition 
in  the  nature  of  a  qtu>  wamado^  being  iiled  by 
the  attorney-general,  judgment  of  ouster  vnA 
given  against  them.    tbid. 

Set  CaANcsKT,  LVIIL 


RECOGNIZANCE  ON  A  PLEA  OFTI- 

TLE  IN  A  JUSTICE'S  COURT. 
# 

1.  In  an  action  of  debt  on  a  recognizance 
taken  in  a  Justice's  Court,-  on  a  plea  of  title,  it 
is  incumbent  on  the  plain tiflf  to  prove  the  re- 
cognizance^ and  commencement  of  a  suit  before 
the  next  term  of  the  Common  Pleas^  Broum 
T.  Van  Duzen,  11  J.  R.  472. 

2.  And  the  defendant-  may  enter  into  any 
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evidence  to  show  that  the  writ  was  doc  Msoed 
with  a  bona  fide  intent  to  have  it  served,  and 
that  the  commencement  of  the  suit  was  ecUu- 
sive.    Ib^ 

3.  Whether  a  mere  delivery  of  a  writ  to  the 
sheriff  is  a  comtnencement  of  tlie  suit  ?  and 
whether  the  recognizance  ought  to  be  taken  in 
the  name  of  the  people  ?     Qimbub.    AmC 
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The  daamM  of  M.  (one  of  tbe  eecksiaatksd 
tribunals  of  the  Reformed  Duiek  OtoxA)  de- 
posed W;,  a  ministef  of  that  ehurcli  at  C,  for 
m) moral  conduct ;  hot  on  appeal  to  the  #ynsrf 
(the  highest  tribunal  of  the  cburcii)  the  deris- 
ion of  the  c^oMtt  was  reversed.  The  clanis, 
aftermirda^  passed  varioua  resulutionf^  at  one 
time,  declaring  thai  W.  should  be  consider^ 
as  restored,  and,  at  another  time,  that  be  was 
deposed ;  but  W.,  in  the  mean  time,  continued 
to  exercise  ministeriai  funefiona,  as  uauai ;  heU 
that  the  decision  of  the  synod  on  the  appml 
was  conclusive,  and  that  the  subsequent  pro- 
ceeding of  the  oleuM  beip^.irnegiilar^  could 
have  no  effect  on  that  decision  by  which  W. 
was  restored  to  the  ministry;  and  that  the 
relation  of  miniscer  and  congregation  not  be- 
ing dit^isolved,  Di,  who  has  subscribed  a  eenain 
sura  £(>r  the  support  oC  the  luinister  of  the 
church  at  C,  **  as  ionff  as  W.  remained  the  reg- 
gular  mini9ter,''  was  liable  to  pay  the  amount 
of  his  subscription.  Diefftndorfy.  The  7Vu»- 
tees  of  the  Dutch  Reformed  Churchy  20  J. 
R.I2. 


RELATION. 

1.  A  deed,  executed  in  pursaance  of  is 
agreement  for  $.  conveyance,  relates  back  to 
the  time  of  the  making  of.  the  contsact,  so  is 
to  render  valid  intermediate  sales  ordispo«tioiiS 
of  the  land  by  the  grantee.  Jackoon^  ex  dcin> 
JVeuf  Loan  Qghers  of  Rensselaer^  v.  BuU^  1  J. 
C.81.  iS. C. 2 C. C. E. aoi.  Jokmonr.Slagg^ 
2  J.  R  510. 

2.  And  the  grant  will  not  be  afiected  by  sn  ad- 
verse possession,  between  the  time  of  making 
the  contract  and  of  execuiiag  the  conveyance. 
Jaekson^  ex  dem.  June^  v.  Reapnandf  1  J.  C. 
85.  note. 

'  3.  A  lease  ibr  19  years  and  9  tnontha,  exe- 
cuted OB  the  1st  ^ugtuty  1795^  pursuant  to  a 
prior  parol  agreement  for  a  lease  lor  20  years, 
was  considered  as  relating  back  to  the  lAMeof^ 
1795,  so  as  to  noake  valid  a  deifiisay  by  way  ot 
mortgage,  made  by  the  lessee,  on  the  6th  Jmg^ 
1795.    Johnsonv.  Stagg^%  J.R. 510. 

4.  But  a  deed  will  not  take  e^ct  by  relation, 
except  between  the  same  tmrtie^  fiir  the  ad- 
vancement of  justiea;  it  wiU  not  be  exianded 
BO  as  to  do  wrong  to  strangers^  by  defeating 
i  ntermed  iate  encumbrances.  Jhdtspa>  ex  dcto 
Griswold,  \,  Bard,  4  J.  R.  23a 
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5.  A  stranger  cannot  be  made  a  trespasser 
by  relation.     Case  v.  De  Com,  3  C.  R.  361. 

6.  A  patent  for  land,  although  it  pa88ea  the 
great  seal  after  its  date, lakes  e^ect  by  relation, 
m>m  the  time  of  the  date,  and  the  patentee  is 
entitled  to  an  action  for  injuries  committed  by 
strangers  subsequent  to  the  date.  HtaUi  v.  Moss, 
12  J.  R.  140. 

7<  But  the  doctrine  of  relation,  being  a  fiction 

of  law,  is  not  admitted  *to  the  pre- 

[  *333  ]    jiidice  of  third  persons,  not  parties 

or  privies,  having  any  right    IhitL 

8.  The  land  of  A.  was  sold  under  an  execu- 
tion at  the  suit  of  B.  against  A.,  on  the  1st  of 
March;  on  the  10th  of  MarcKy  a  mortgagee  of 
the  same  land  filed  a  bill  for  foreclosure  in 
Chancery  asainst  A.  and  B.,  and  on  the  19th 
JHarck,  the  sheriff  executed  a  deed  for  the  land, 
Co  the  purchaser  under  the  execution ;  held, 
that  the  sheriff's  deed  related  back  to  the  day 
of  sale,  and  the  purchaser  was  not  precluded 
from  contesting  the  validity  of  the  mortgage, 
in  an  action  of  ejectment,  he  not  being* a  party 
to  the  bill  of  foreclosure,  and  his  title  having 
been  acquired  previous  to  notice  of  a  lis  pen- 
dens in  Chancery,  though  not  consummated 
until  afler wards.  Jackson,  ex  dem.  J^ocA,  v. 
Dickenson,  15  :S.R,  309. 


'  RELEASE. 

•  1.  A  release/technicallv,  operates  only  upon 
a  present  interest ;  but  when  there  is  a  present 
right  to  take  effect  in  Jvturo,  such  a  ri^t  may 
be  present^  released.  H%ods  v.  WiUiams,  '9 
J.R.123. 

2.  A  release  to  a  person  as  a  joint  trespass^, 
who  is  not,  in  fact,  liable  to  tfaie  releasor,  will 
not  destroy  his  right  of  action  as  against  those 
whQ  are  liable.    .Wilson  v.  Iteed,  3  J.  R.  175. 

3.  Where  a  creditor,  by  will,  leaves  a  legacy  to 
bis  debtor,  it'  is  not  a  release  or  extinguishment 
of  the  debt.  "  Eickets  v.  Livingston^  2  J.  C  97. 

4.  If  a  holder  of  a  note  release  one  of 
several  joint  makers,  excepting  from  such  lia- 
bility as  he  may  be  ufider  to  the  endorsers,  (hose 
endoraers  cannot,  in  an  action  against  them  by 
such  bolder,  set  up  such  release  in  diqcharge. 
Stewart  ▼.  Eden,  2  C.  R.  121. 

5.  Where  the  inhabitants  of  a  place  claim  a 
right  of  fishery t  as  annexed  to  their  Inhabitan- 
cy, a  release  by  on^  of  them  is  inoperative,  and 
will  not  prevent  him  from  exercising  the  right 
Jacolwm  vl  Fountain,  2  J.  R.  170. 

6.  A  bond,  conditioned  not  to  sue,  unless 
on  a  ftiture  contract,  is  a  perpetual  covenant, 
amounting  to  an  absolute  release  of  all  exist- 
ing causes  of  joction.     Cuvttf  ▼.  Cvylet,  2  J. 

R-i8a 

7.  And  if  the  obligor  be  the  endorser  of  a 
note,  of  which  the  obligee  is  maker,  payable 
afler  the  execution  of  such  bond,  the  amount 
of  which  note  is  paid  by  the  obligor  to  the  en- 
doraee,  be  cannot  maintain  an  action  on  such 
note  acainst  the  maker.    Jhid. 

8.  jBut  he  may  bring  an  action  (or  money 
paid  as  aurcfty,  for  that  cauae  of  action  will  have 


arisen  subsequemly  to  the  execution  of  the 
bond.     Ibid. 

9.  Where  A.  and  B.  gave  a  sealed  note  to 
C,  and  A.,  afterwards,  gave  a  bond  and  mort- 
gage to  C.  for  the  amount  due  on  the  note,  and 
C.  covenanted  to  procure  and  cancel  the  note ; 
held,  that  though  the  bond  and  mortgage  were 
not  an  extinguishment  of  the  note, 

yet  the  •covenant  with  A.  was  for     [  *334  ] 
the  benefit  of  A.  and  B.,  and  a 
covenant  not  to  sue,  which  amounted  to  a  re- 
lease of  the  note.    Phelps  v.  Johnson,  8  J.  R.  #54." 

10.  A  release  of  land  to  a  person  out  of  pos- 
session, is  inoperative.  Benneii  v.  hwin,  3  J. 
R.3G3. 

11.  A.  conveyed  land  to  B.,  in  fee,  and  cove- 
nanted that  he  was  well  seised,  &c.,  when,  in 
fact,  he  was  not  well  seised,  and  the  covenant 
was  broken;  B.  afterwards  released  the  land 
to  A.  for  a  valuable  consideration.  In  an  ac- 
tion brought  by  B.  against  A.,  for  the  breach 
of  the  covenant  of  seisin  ;  hdd,  that  the  release 
of  the  land  by  B.  to  A.  was  not  a  bar  to  the 
action  ;  for  a  release  of  an  estate  is  not  an  ex- 
tinguishment of  a  covenant  of  seisin  previously 
broken.    Ibid. 

12.  And  whether,  if  B.  had  granted  back 
the  land  to  A.,  he  might  have  pleaded  it  in  bar? 
Qu«re.    Rid, 

13.  A  release,  under  seal,  by  one  partner,  in 
the  name  Of  the  firm,  of  a  debt  due  to  the  part- 
nership, is  binding  on  all  the  partners.  Pter- 
son  V.  Hooker,  3  J.  R.  68.  51  P.  Bulkley  v. 
Deivton,  14  J.  R.  387. 

i4.  Where  several  plaintiffs  must  join  in 
bringing  a  personal  action,  a  release  by  one 
joint  plamtin  is  a  bar  to  the  action.  Austin  v. 
HaU,  13  J.  R.  286. 

15.  So,  in  an  action  bv  tenants  in  common 
for  a  trespass  on  land,  of  which  they  are  the 
co-heirs,  a  release  by  one  of  the  plaiutifis  is  a 
bar  to  the 'action,    ibid. 

16.  A  release  by  one  of  two  joint  covenan- 
tees, is  binding  on  the  other,    loid. 

17.'  A  release  to  one  of  several  obligors, 
whether  they  are  bound  jointly,  or  joijitly  and 
severally,  discharges  the  others,  and  may  be 
pleaded  in  bar.  Roioley  v.  Stoddard,  7  J.  R. 
207.    {^nd  su  Harrison  v.  Close,  2  J.  R.  448.) 

18.  But  if  the  obligee  covenant  with  one  of 
the  obligors  not  to  sue  him,  it  does  not  amount 
to  a  release,  but  is  a  covenant  only.  IbifL  & 
P.  Chandlery.  Herrick,  19 i. R.  129. 

19.  In  onler  that  tlie  other  obligors  may 
avail  themselves  of  it,  it  must  be  a  technical 
release  under  seal.    Jfnd. 

20.  So,  a  receipt  in  full  to  one  joint  obligor, 
on  hb  paying  his  proportion  of  the  debt,  is  not 
a  discbarge  of  the  others.    Ibid. 

21.  A  release  given  by  a  defendant  in  a  causo^ 
unconditionally,  for  tlie  purpose  of  enabling 
the  releasee  to  be  a  wimess  on  the  trial  of  a 
cause,  if  fairly  obtaine'd,  is  a  diaditfge  of  the 
liability  of  the  witness  to  the  defendant,  though 
he  was  not  swoni  at  the  trial,  nor  the  release 
produced.    PraH  v.  Crock/ar,  16  J.  R.  270. 

22.  A  release  by  jMrotof  therparties  of  one 
part  of  a  contract  under  seal  to  perform  eer- 
tain  work,  from  a  further  performance  of  their 
agreement,  made  by  one  of  the  parties  of  the 
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other  part,  is  valid*.  LaUimort  v.  Hantn,  14 
J.R.m 

23.  In  debt  fbr  rent  by  tenants  in  common,  a 

release  by  one  is  a  bar  to  the  action ;  but  in  a 

distress  and  avowry  fbr  rent,  a  release  by  one 

Js  not  a  discharge  as  to  tlie  others.    IMur  v. 

lAvingstont  15  J.  R.  479. 

2L  Where  A.  covenants  with  B.  and  C,  to 
do  a  certain  act,  by  a  ^certain  day, 
[  *3d5  ]  and  B.,  afterwards^  by  writing  un- 
der seal  endorsed  upon  the  original 
agreement,  releases  A.  from  the  performance 
within  the  time  mentioned,  or  extends  the  time 
of  performance,  such  release  is  a  bar  to  an  ac^ 
tion  of  covenant,  assigning  as  a  breach  the  nott> 
performance  of  the  act,  by  the  day  mentioned 
in  the  agreement  FU<^  v.  I\»rmmif  14  J.  R. 
172. 

25.  It  Is  no  objection  to  such  a  release,,  that 
it  was  endorsed  on  the  agreement,  and  re- 
mained after  the  ezectition,  with  the  plainttflb ; 
for  if  a  formal  deliverv  were  necessarv,  it  will 
be  presumed  to  have  been  oiade,  and  that  it 
remained  with  the  plaintifis,  with  the  conaent 
of  the  other  party.    IMtL 

96.  A  release,  not  by  deed,  ^nd  without 
consideration,  after  a  breach  of  a  promise,  is 
void.    CrawforSt  v.  MHUpaug^  13  J.  R«  87. 

27.  As,  if  the  holder  of  a  note,  after  it  is 
due,  and  after  a  suit  has  been  conunenced 
against  the  endorser,  release  the  maken^  by 
writing  not  under  seal,  and  without  consider* 
ation,  It  is  void,  and  no  detoce  in  the  action 
against  the  endorser.    Bn/iL 

28.  A.  conveys  land  to  B.  with  covenants, 
and  B.  conveys  it  to  C^  and  takes  a  mortgage 
to  secure  the  consideration  money ;  the  mort- 
ffage  being  unsatisfied,  C.  cannot  release  A. 
m>m  the  covenants  hi  the  deed ;  for,  by  the 
mortgage,  the  seisin  was  revested  in  B.  Katiit 
v.  Smietr,  14  J.  R.  89. 

29.  Where  a  person  supplied  mate^  to  a 
ship,  of  which  there  were  several  owners,  on 
the  order  of  one  of  them,  who  acted  as  shipVi 
husband,  and  took  his  note  in  payment,  and 
gave  a  receipt  in  full,  it  Is  no  disehai^ge  of  the  oth- 
er owners.    SchtmerhiTn  v.  Xiouie#,  7  J.  R.  31 1 . 

30.  Where  A.  surrendered  to  B.  the  posses- 
sion and  right  to  certain  premises,  to  have  and 
to  hold  to  him  and  his  heirs  and  aamgns  for- 
ever, prsvided  such  release  should  be  accept- 
ed by  B.,  as  a  full  discharge  fbr  all  lands 
clainiied  (^  A.  by  B.;  hdd^  that  admitting  that 
the  full  dischai^  of  the  claim  mebtioned  in 
the  proviso,  amounted  to  a  sufficient  consid- 
eration, and  that  the  deed  contained  words 
sufficient  to  pass  a  fee,  and  yet  it.  was  void, 
and  no  bar  to  A.^  title  unless  B.  showed  a  valid 
dischtfge,  which  ooukl  not  be  by  pwnL  or  by 
mere .  implication,  arising  froin  the  ftict  of 
possession  of  the  deed.  /tuAsort,  ex  dem. 
Bain,  V.  Pulver,  8  J.  R.  370.  * 

Su  Ckaugxey,  LX.  ' 


REMAINDER  AND  REVERSION. 

1.  Where  a  precedent  limitation,  by  any 
means  whatever,  fails,  the  subsequent  umita- 
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tion  takes  effect.    Jaekson,  ex  dem.  Beaek^  v. 
Dutitmd,  2  J.  C.  314. 

2.  A«  devised  lands  to  the  use  of  his  wife 
for  life,  and  to  B.  in  fee,  and  if  he  died  before 
arriving  at  full  age,  then  to  the  sorviving 
brothers  of  B.  in  succession,  if  of  full  age, 
then  to  the  fi^rst  son  of  his  niece  M.,  and  ins 
heirs  and  assigns  forever ;  and  in  deiault  of 
such  issue,  remainder  *over  to  his  • 

«>wn  right  heirs ;  and  directed  thmt  [  *896  ] 
in  case  his  mS6  should  die  befbre 
B.  or  his  surviving  brother  shoukl  be  of  agt^ 
then  his  niece  M.  -should  take  poesesaion  of 
the  lands  until  his^  heirs  should  be  of  age. 
The  wife  and  niece  of  the  testator  boitfa  dnd 
before  B.  came  of  age ;  the  devise  to  the 
niece  having  failed,  by  reason  of  her  husband 
being  witness. to  the  will;  held,  that  die  re- 
mainder to  B.  vested  in  possession,  on  the 
^eathof  the  widow.    iUdL 

3.  A.,  being  seised  of  lands,-  by  iadentnit^ 
in  consideration  of  natural  love  and  affectiQii, 
and  ibr  the  better  maintenance  of  the  gran- 
tees, conveyed  the  prenSises  by  the  words, 
'gwe,  grant,  aUen^  etjJeoff,  and  eonfrmi^  to  his 
daughter  H.,  and  B«  her  husband,  to  the  use 
of  n.  fbr  life,  with- a  power  to  her  to  sell  the 
same  in  fbe ;  and  in  oaae  H«  should  not  sell 
the  premises,  then,  afler  her  death,  he  conrey- 
ed  the  same  to  B.  for  life,  and  afler  bis  death 
to  the  heirs  of  the  body  of  H.,  and  fais,  her, 
and  their  heirs  and  assigns  forever,  eqoaUy 
to  he  divided  between  them,  share  aind  share 
alike.  Hdd,  that  H.  took  an  estMe  for  life, 
with  A  vested  remainder  in  tail,  «iid  that  the 
words  heir$  q/*  tht  &oii^,  were  words  of  limits* 
tion^  and  net  of  purchttse,  notwithstaxidiiy 
the  wortis  added,  and  to  k%Bi  her,  or  (htir  ktin 
and  anign$,  ifc  which  were  to  be  r^jectej 
aa  repugnant  to  the  estate  created  by  tbe  pre- 
ceding Words.  Brant,  ex  dem..  PravoMt,  t. 
GeMon,  2.  J.  0. 384. 

4.  Whore  the  father  tBJces  an  estate  of  five- 
hold,  under  a  devise,'  with  remainder  to  his 
eldest  son  in  tail  male,  and  diea  leaving  bis 
wife  ens^tn/,  arid  a  poetbumona  son  Is  honi, 
tlie  son  shall  tidte  the  remainder  as  purchaser, 
as  if  bom  in  the  lifetime  of  Ins  iather.^  SUd- 
fast,  ex  dem.  NkoH,  v.JVScolZ,  3  X  C.  1& 

5l  a.  devised  Qcrtain  lands  to  bis  wifo  for 
life,  and,  afler  her  death,  to  bis  .son  B,  ^ 
beiiB  and  assigns,  .forever ;  B.  took  a  ve^ed 
cstat0  in  remainder  on  the  deaih  of  AW  which, 
in  case  of  his  dyhig  before  his  mother,  would 
go  tojhis  beir^  if  he  bad  not  otherwise  dis- 
posed   of  it.    .Jfimph   V.  Fonda,  2  J.  R- 

6.  P.  devis^  landstoliisdaui^terC.,'' dur- 
ing the  term  of  her  life,  and  immedialdy  af^ 
ter  her  death  upto  and  among  all  and  eveiT 
such  child  and  children  as  the  said  C  shall 
hav^  lawfully  begotten,,  at  Uie  time  of  her 
death,  in  foe  mmple,  equally  to  be  divided  be- 
tween them,  share  and  riiare  alSce j*^  by  this 
devise,  all  die  children  of  C,,  iivmg  at  the 
time  of  the  death  of  the  devison  take  a  vnt- 
ed  remainder  in  fee,  and  if  C  has  mm  chil- 
dren afterwards  bord,  the  estate  Opens  for  their 
benefit,  and  the  remaiiid^  vesM  16  then  and 
their  beirsy  in  common  ^rh  the  ebSdicn  Wd$ 
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at  the  devisor's  death.    Doe,  ex  dem.  BameSf 
V.  Provoosi,  4  J.  R.  61. 

7.  Neither  a  descent  cast,  nor  the  statute  of 
limitations,  will  affect  the  right  of  a  remain- 
derman or  reversioner,  if  a  particular  estate 
existed  at  the  time  of  the  disseisin,  or  when 
the  adverse  poesession  liegan,  because  the 
right  of  entry  does  not  then  exist,  and  the 
laches  of  a  tenant  for  life  will  not  afiect  the 
fMirty  entitled  in  remainder.  Jacksmij  ex 
dem.  Hardenbergh,  v.  Schoonmakcr,  4  J.  R, 
390. 

8.  The  statute,  (Sess.  Sd  c.  56.  s.  33. 1  N.  R. 
L.  527.)  giving  the  reversioner  or  i-emainder- 
man  an  action  of  waste  or  trespass^  notwith- 
standing any  intervening    estate  for  life  or 

years,  does  not  authorize  *the 
[  *337  ]    bringing  either  waste  or  trespass, 

at  the  discretion  of  the  plaintiff, 
but  gives  the  one  action  or  the  other,  accord- 
ing as  it  is  the  appropriate  remedy,  that  is, 
i^-aste  against  a  tenant,  and  trespass  against  a 
stranger.     Livingston  v.  Hayii;oo%  11  J.  R. 

See  Devise,  I. 


RENT. 

1.  Where  the  goods  of  a  tenant,  who  had 
hired  a  house  for  a  year,  for  a  sum  payable 
quarterly,  are  taken  in  execution,  the  landlord 
19  not  entitled  to  rent  for  the  current  quarter, 
but  only  to  the  rent  due  on  the  last  quarter 
day.     Hazard  v.  Raymondy  2  J.  R.  478. 

2.  A  plaintiff  who  levies  tijieri/acias  ia  not 
bound  to  leave  goods  oa  the  premises  suffi- 
cient for  the  payment  of  the  rent  in  arrear, 
without  notice  for  that  purpose  from  the  land- 
lord.   Alexander  v.  McJum,  11  J.  R.  185. 

3.  If  the  sheri^  without  such  notice,  has 
]evied  upon  the  goods  of  the  tenant,  the  land- 
lord cannot  take  them  as  a  distress.    Ihid, 

4.  In  an  action  by  the  sheriff  against  the 
landlord^  for  distraining  goods  wlii<:h  had 
been  levied  upon,  ii  seemst  that  the  landlord 
cannot  show,  in  mitigation  of  damages,  tliat 
the  rent  was  actually  due.     Ibid. 

5.  Though  a  landlord  has  a  lien  on  the 
goods  of  bid  tenant  taken  in  execution  for 
rent  due  previous  to  the  levy  ;  yet  he  caimot 
claim  it  for  rent  subsequently  accrued,  while 
the  goods  remained  on  the  premises,  in  the 
possession  of  the  sherifi*.  Trappan  v.  Morie. 
18  J.  R.  1. 

6u  Where  there  is  an  express  covenant  for 
the  payment  of  rent,  the  destruction  of  the 
premises  by  fire  wi\\  not  excuse  the  lessee. 
HaUett  V.  Jfylie,  3  J.  R.  44. 

7.  The  remedy  by  diatress  is  for  the  rent 
alone,  and  not  for  damages  for  the  delay  ;  and 
the  lessor  can  distrain  only  for  the  amount  of 
rent  in  arrear,  and  not  for  interest.  Lansing 
V.  RaUoone,  6  J.  R.  4a 

8.  In  a  surrender  by  a  less^  for  one  year,  it 
was  agreed  that  he  should  remain  liable  for 
the  year's  rent,  and  that  the  lessor  might  take 
ail  lawful  means  for  tlie  recovery  thereof,  ac- 

Voi,.  II.  64 


I  cording  to  the  lease :  by  the  surrender,  the  re- 
lationship of  landlord  and  tenant  ceased ;  and 
the  lessor  cannot  distrain  for  the  rent,  hut  his 
remedy  is  on  the  special  agreement.  Bain  v. 
Clark,  10  J.  R.  424. 

9.  The  acceptance  of  a  bond  for  rent,  is  not 
an  extinguishment  of  it.  and  it  makes  no  dif- 
ference whether  it  is  reserved  by  jdeed  or  by 
parol ;  for  rent,  issuing  out  of  the  realty,  is 
of  a  higher  nature  than  a  simple  contract. 
ComeU  V.  Lamb,  20  J.  R.  407. 

10.  A  landlord,  therefore,  who  has  received 

a  scaled  note  for  rent  due  on  a  parol  demise,  * 
may  maintain  an  action  of  assumpsit  for  use 
ana  occupation,  on  delivering  up  tlie  note,  at 
the  trial,  to  be  cancelled.    iRd. 

11.  Distress  is  a  concurrent   remedy    for 
rent,  and  where  the  landlord  *has 
distrained  and  sold  the  goods  of     [  *338  ] 
the  tenant,  for  part  of  the  rent,  he 

may  maintain  assumpsit  to  recover  the  resi- 
due.   Ibid, 

12.  A  breach  of  a  covenant  on  tiie  part  of  a 
lessor  does  not  excuse  from  the  payment  of 
rent.     Walts  v.  Coffin,  11  J.  R.  495. 

13.  But  to  produce  a  suspension  or  appor* 
tionment  of  the  rent,  there  should  be  an  evic- 
tion of  the  whoIe»  or  a  part  of  the  thing  de- 
mised.   Ibid, 

14.  Land  was  leased  in  fee ;  the  grantee 
covenanted  to  pay  rent,  and  the  grantor  cove- 
nanted that  the  grantee  should  have  common 
of  estovers  and  pasture  out  of  the  other  lands 
of  the  grantor ;  the  grantor  approved  those 
lands,  whereby  the  grantee  was  prevented 
from  enjoying  the  common.  In  an  action  by 
the  assignee  of  the  grantor  to  recover  thn 
rent;  hdd,  that  the  covenant  that  the  grantee 
should  have  common  did  not  operate  as  a  grant, 
but  as  a  covenant,  and  that  the  common  made 
no  |iart  of  the  premises  granted,  and  on  which 
rent  was  reserved  ;  consequently,  that  the  gran- 
tor's approving  did  not  furnish  a  defence  in  an 
action  fx)r  the  rent,  and  that  the  grantee's  reme- 
dy was  by  action  on  the  covenant.    Ibid, 

15.  If,  in  any  case,  the  rent  becomes  sus- 
pended by  the  gnmtor's  approving?  Qiuere. 
IbitL 

16.  A  recovery  on  a  covenant  for  the  pay- 
ment of  i*cnt  is  not,  without  actual  satisfac- 
tion, an  extinguishment  of  the  rent ;  and  the 
lessor  may,  notwithstanding  such  recovery 
distrain  for  tlie  rent  in  arrear.  Chipuum  v. 
Martin,  13  J.  R.  240. 

17.  And  the  lessee  cannot  maintain  an  action 
against  him  for  double  damages,  fur  taking  a 
distress  when  no  rent  is  due.     Ibid. 

18.  In  debt  for  rent,  tenants  in  common 
must  ail  join  (is  plaintifis;  but  in  distress  and 
avowry  for  rent,  which  savor  of  the  realty^ 
the  tenants  must  not  join.  Decker  v.  lAvingS' 
ton,  15  J.  R.  479. 

19.  Therefore,  a  release  by  one  tenant  in 
common,  in  an  action  of  debt  for  rent,  is  a 
b;ir  as  to  all ;  but  u  release  of  one  plaintiff  in 
avowry  docs  not  release  the  others.     Ibid. 

20.  But  one  tenant  in  common,  before  dis- 
trns*  and  avowry,  may  receive  the  whole  rent 
and  discharge  the  leasee ;  for  before  avowry, 
tlie  rent  b  only  in  personalty..  Ibid, 
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21.  A  receipt  for  rent  arising  at  a  sub- 
sequent period,  is  presumptive  evidence  that 
all  rent  previously  accruing  has  been  paid. 
Aid, 

22.  Where  there  is  a  lease  at  a  certain  an- 
nual rent,  and  the  tenant  holds  over,  aAer  the 
expiration  of  the  lease,  without  any  new 
agreement  as  to  the  rent,  the  law  implies  that 
he  holds  from  year  to  year  at  the- original  renL 
Mtd  V.  Raddiff,  15  J.  R.  505. 

23.  But  if  the  rent  reserved  in  the  lease 
was  merely  a  ground  rent,  or  for  the  land  ex- 
clumve  of  the  buildings,  and  the  landlord  at 
the  expiration  of  the  term  becomes  entitled  to 
the  buildings  erected  by  the  tenant,  as  well  as 
the  land,  then  a  different  rule  will  be  adopted, 
and  the  annual  value  of  both  the  land  and 
buildings  is  to  be  deemed  the  rent,  or  measure 
of  damages.     Ibid. 

24.  Where  a  i)erson  having  hired  a  house 
for  a  year,  lets  out  part  of  it  to  another  person 
for  the  whole  year,  he  cannot,  there  being  no 
agreement  to  that  effect,  distrain  upon  his 
lessee  for  rent  in  arrear,  although  before  the 

expiration  of  the  year,  and  before 
[  *889]    making  *the  distress,  he  hired  the 

house  for  another  year,  and  though 
there  was  a  custom  for  lessors  having  no  re- 
versionary interest  to  distrain.  PrtscoU  v.  Dt 
Ibresty  16  J.  R.  159. 

25.  The  remedy,  in  such  case,  is  by  an  action 
on  the  contract  for  the  rent    Ibid, 

26.  If  a  lessor,  having  no  reversionary  in- 
terest, distrain  upon  his  tenant,  and  sell  his 
goods,  the  purchaser  acquires  no  property  in 
them,  and  the  tenant  may  maintain  trover  for 
them.    Ibid, 

27.  An  action  for  rent  reserved  by  inden- 
ture of  lease,  is  not  within  the  statute  of  limita- 
tions; but  where  more  than  twenty  years  have 
elapsed  since  the  last  quarter's  rent  became 
due,  payment  of  the  rent  will  be  presumed. 
BaUty  V.  Jackson,  16  J.  R.  210. 

28.  But  this  presumption  may  be  rebutted 
by  circumstances.    Ibid, 

29.  Where  rent  is  payable  either  in  money 
or  kind,  and  the  lease  is  silent  as  to  the  place 
of  payment,  a  tender  of  the  rent  by  the  lessee 
on  the  land  is  not  good ;  he  is  bound  to  make 
a  tender  to  the  lessor  in  person.  Walter  v* 
Detoty,  16  J.  R.  222. 

30.  Though  a  mortgagee,  Q  items,  may  dis- 
train for  rent  due  from  a  tenant  of  the  mort- 
gagor, on  a  demise  made  anterior  to  the  mort- 
gage; yet  where  a  mortgagor  in  possession, 
subsequently  to  the  mortgage,  leases  the  land, 
the  mortgagee  cannot  distrain  upon  or  bring 
an  action  against  the  tenant  for  the  rent,  there 
being  no  privity  of  contract  between  them; 
and  without  such  privity,  there  can  be  neither 
a  distress  nor  an  action  for  the  rent.  APKircher 
V.  Haxdey,  16  J.  R.  269. 

31.  So,  where  land  has  been  purchased  un- 
der ander  an  execution  agaiust  the  mortgagor, 
and  the  purchaser  brings  an  action  against  the 
tenant  of  the  mortgagor,  for  rent  accruing  sub- 
sequently to  the  purchase,  the  tenant  cannot 
plead,  that  afler  the  demise  to  him,  his  lessor 
mortgaged  the  land,  that  the  mortgage  be- 
came forfeited^  and  the  mongagee  dutmined 
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upon  bim  for  the  rent  so  claimed  by  the  pur- 
chaser.   Ibid, 

Su  Distress.    Lease. 


REPLEVIN. 

1.  Replevin  Kes  for  any  unlawful  taking  of 
a  chattel,  whether  taken  under  pretence  of  a 
distress  or  not.  Pangbvayt  v.  Patridge,  7  J. 
R.  140.    S.  P,  Cresson  v.  Stmd,  17  J.  R.  116. 

2.  Possession  by  the  plaintiff,  and  an  actual 
wrongful  taking  by  the  defendant,  are  suf^ 
ficient  to  support  the  action.    Ibid^ 

3.  The  action  of  replevin  is  grounded  on  a 
tortious  taking,  and  sounds  in  damages,  like 
an  action  of  trespass,  to  which  it  is  extremely 
analogous,  if  the  sheriff  has  already  made  a 
return,  and  the  plaintHT  goes  only  for  damagei 
for  the  caption.  Per  Kent,  Ch.  J.  HoMns  v. 
Hopkins,  m  J.R,9d9. 

4.  Replevin  lies  for  property  takep  by  x'lttoe 
of  a  warrant  issued  by  a  Court  Martial  of  the 
United  States,  to  the  marshal  of  the  district,  to 
collect  a  fine  imposed  by  the  sen- 
tence of  the  Court  on  the  *plain-  [*340] 
tiff,  as  a  private  in  the  militia  of  tlie 

state  of  ATew-Yorkifor  refusing  to  rendezvous 
and  enter  the  service  of  the  UnHed  Slaies,  in 
obedience  to  the  orders  of  the  commander-in- 
chief,  &c.    ^HUs  v.  Martin,  19  J.  R.  7. 

5.  Replevin  lies  at  the  suit  of  the  owner  of 
a  chattel  against  the  sheriff,  constable,  or  other 
officer,  who  has  taken  it  firotn  the  servant  or 
a^nt  of  the  owner,  while  in  his  employ,  by 
virtue  of  an  execution  against  such  servant  or 
agent ;  the  actual  possession,  in  such  case,  be- 
ing consiflered  as  remaining  in  the  owner. 
Clark  V.  Skinner,  20  J.  R.  465. 

6.  Replevin  docs  not  lie  for  goods  depoated 
with  the  plaintiff  by  a  stranger,  who  has  no 
interest  in  them.  Harrison  v.  JII'/nfoM,  I  J, 
R,380. 

7.  A  plea  of  property  in  a  stranger  is  good 
in  bar  or  in  abatement,  and  entitles  the  iwrif 
to  return  without  an  avowry.     Ibid. 

8.  Goods  taken  by  a  sheriff^  on  execution, 
from  the  possession  of  the  defendant  in  the  ex- 
ecution, beinff.in  the  custody  of  the  law,  can- 
not be  replevied  ;  but  if  the  officer,  having  an 
execution  against  A.,  undertakes  to  execute  it 
on  goods  in  the  possession  of  B.,  the  laner 
may  bring  replevin  for  them,  llunnpson  v. 
Button,  14  J.  R.  64. 

9.  Rcfilevin  will  not  lie  against  an  officer, 
who,  having  levied  upon  and  taken  iroods  in 
execution,  receives  from  the  defendant  the 
amount  due  on  the  execution,  and  then  i^ 
fuses  to  return  him  the  goods.  Gardner  v. 
CampbeU,  15  J.  R.  401. 

10.  Replevin  does  not  lie  for  things  ^/Erof  to 
the  freehold.    Cresson  v.  Stout,  17  J.  R.  116. 

11.  But  if^  stder  the  sheriff  has  levied  on 
them,  they  are  severed,  they  tlien  become 
personal  property,  and  may  be  replevied. 
Ibid, 

12.  Where  the  de^ndant  justinea  the  taking 
of  the  beasts  as  a  distresB  damage  feasant,  the 
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plaintiff  may  reply  that  the  avowant,  after 
making  the  distress,  abused  it,  bo  as  to  render 
liitn  a  trespasser  ab  inUio,  Hopkins  v.  Hopkins, 
10  J.  R,  3tJ9. 

13.  As,  if  he  impounded  the  cattle  after 
making  the  distress,  without  having  the  dam- 
age previously  assessed  by  the  fence- viewers. 
ihid. 

14.  And  the  plaintift*  shall  recover  damages, 
as  in  trespass,  for  the  unlawful  taking.    Ifnd. 

15.  In  replevin,  where  the  defendant  makes 
avowry,  justiftcation,  or  cognizance,  if  the 
same  be  ibund  for  him,  or  the  plaintift*  be  non- 
suited, or  otherwise  barred,  the  defendant  is 
entitled  to  damages  under  the  act ;  (Sess.  36. 
c.  96.  6. 4.)  and  the  decrease  in  the  value  of 
the  goods  from  the  time  of  the  replevin,  and 
interest  on  their  entire  value,  are  a  proper 
measure  of  damages.     Rowley  v.   Gibhs^   14 

J.  R.  ;^. 

16.  Where  the  husband  distrains  and  avows 
for  rent  arising  from  the  land  of  his  wife, 
ivithout  joining  her  in  the  proceedings,  he 
must  show  aftirmatively  that  the  rent  accrued 
after  the  marriage,  for  that  cannot  be  intend- 
ed ;  and  if  the  ftict  be  not  shown,  the  objec- 
tion may  be  taken  at  the  trial.  Decker  v.  Liih 
ingtion,  15  J.  R.  479, 

17.  On  the  return  of  dongata  to  a  writ  of 
rtiomo  habendo,  it  is  not  necessary  to  sue  out 
a  scirt  facias  against  the  pledges,  but  if  insuf- 
ficient pledges  are  taken,  or  no  pledges  at  all, 
the  plaintiff  may  have  an  action  on  the  case 
against  the  shcriif.    Gibhs\,  Bull,  18  J.  R.  435. 

*18.  Where  the  declaration 
[  *841  ]  against  the  sherift'  under  the  eigfUh 
section  of  the  statute,  (Sess.  11.  c. 
5.)  which  applies  only  to  distresses  for  rent, 
the  plaintift*  cannot  claim  damages  beyond  the 
value  of  the  goods  eloigned;  ibr  the  security 
required  byttie  section  to  t)e  taken  by  tlie 
sheriff,  is  only  for  the  prosecution  of  the  suit, 
and  for  the  return  of  the  goods,  d?c.    Jbid. 

19.  The  declaration  must  allege,  that  a  writ 
of  retomo  kabendo  has  been  issued,  and  elon- 
gala  returned,  or  it  is  bad  on  demurrer.    Ibid, 

20.  The  declaration  should  pursue  the 
words  of  the  statute,  and  allege  that  the  sher- 
iff made  deliverance,  &c.,  without  taking  se- 
curity, &C.,  **  to  prosecute  the  suit  and  to  return 
the  same  goods,  &c.,  if  the  return  thereof 
shall  be  adjudged."    Ibid, 

2L  Under  the  fourth  section  of  the  statute, 
the  sheriff  may  take  such  security  as  he 
pleases,  in  bis  own  name,  and  at  his  own  peril. 
Ibid. 

22.  Though  the^bwi^  section  does  not  pro- 
vide that  the  shenft*  shall  assign  the  bond  to 
the  defendant  in  replevin,  U  seems,  that  the 
Court  will  compel  the  assignment  of  it  for  his 
benefit.    Ibid, 

23.  No  venae  is  necessary  to  a  plea,  or  to  a 
demise  in  an  avotm,ibr  a  distress,  &c.  in  re- 
plevin.   Davis  V.  Tjjfer^  18  J.  R.  490. 

24.  Judgment  as  in  case  of  nonsuit  is  never 

rinted  in  replevin.    Barrett  v.  Forrester,  1 
C.247. 
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I.  What  constitutes  a  sale,  and  what  title  vests 

in  the  vendee. 
II.  Delivery  of  goods  sold, 

III.  Stoppage  in  transitu, 

IV.  Fraud   and  warranty;  (a)  Express  war- 

ranty iu  to  the  soundness  of  the  goods, 
and  fraud;  (b)  Implied  warranty  ^ 
title, 

I.  What  constitutes  a  sale,  and  what  title  vests 

in  the  vendee, 

1.  Independently  of  the  statute  of  frauds, 
any  words  importing  a  bargain,  whereby  the 
owner  of  a  chattel  signifies  his  willingness 
and  consent  to  sell,  and  whereby  another  per- 
son shall  signify  his  willingness  and  consent 
to  buy  it,  in  pnBsenti,  for  a  specified  price, 
would  be  a  sale  and  transfer  of  the  right  to 
the  chattel.  De  Fonclear  v.  Shottenkirk,  3  J. 
R.  170. 

2.  A.  delivered  to  B.,  the  master  of  a  vessel, 
and  joint  owner  with  C,  a  quantity  of  wheat, 
to  be  carried  to  JVew-York^  and  sold  there; 
and  it  was  agreed  between  A.  and  C,  that  B. 
should  appropriate  the  proceeds  of  the  wheat 
to  the  use  of  C,  in  JV^ti^Foi*,  and  that  C. 
should  moke  the  same  payment  to  A.  as  B. 
received;   that  is,  if  the  *wheat 

was  sold  on  credit,  and  notes  taken,  [  *3<i2  ] 
C.  should  give  his  notes,  of  the 
same  tenor,  to  A. ;  and  if  it  sold  for  cash,  thea 
he  was  to  pay  the  amount  in  casl)  to  A.  B.- 
sold  the  wheat  on  a  credit,  in  the  usual  course; 
of  trade,  and  took  D.'s  notes,  payable  in  90> 
days,  in  payment ;  and  C«  gave  bis  noia  to  A. 
for  the  amount,  payable  in  90  days;  but,.be« 
fore  the  expiratioa  of  90  days,  D.  failed,  and 
became  insolvent;  and  A., afterwards,  brought 
an  action  against  C.  on  his  note ;  held,  that  the 
exchange  of  notes  was  for  the  aceommodatioQ 
of  A.,  and  that  the  property  in  the  wheat  was 
not  vested  in  C,  who  was  not  legally  dch*  just* 
ly  responsible  for  the  amount*  herring  v. 
Marvin,  5  J.  R  393L 

3.  A  person  assigns  aff  his  interest  in  a  crop 
growing  on  the  land  ofC. ;  this  is  a  cotnplete 
sale  or  transfer  of  the  property,  and  any  action 
brought  by  the  assignee  must  be  in  his  own 
name.     Carter  v.  Jarois,  9  J.  R  143. 

4.  A  purchase  for  a  valuable  consideration, 
and  wittiout  notice,  vests  no  higher  title  in  the 
vendee  than  was  possessed  by  the  vendor,  and 
does  not  protect  th^  former  from  eviction  by 
the  rightful  owner.  Wheelwright  v.  Depeyster^ 
1  J.  R47I. 

5.  And  if  the  purchase  was  made  in  a  for- 
eign country,  unless  some  local  law  be  shown 
which  would  affect  the  property,  the  general 
principle  of  law  will  apply  to  the  case.    Ibid, 

6.  The  eftect  of  a  sale  in  market  overt  is 
not  recognized  by  the  law  of  this  state.     Ibid, 

7.  A  sale  of  goofls  captured,  by  order  of  a 
Prize  Court,  e<itablished  by  a  belligerent  in  a 
neutral  coimtry,  docs  not  change  the  property 
Ibid. 

tsar 


343 


SALE  OF  CHATTELS. 


d43 


8.  A  sale  by  a  captor,  even  of  property  be- 
longiijtj^  to  an  enemy,  does  not  devest  the  title 
of  tile  orij^iniil  owner,  unless  it  tios  bc(*n  con- 
demned by  a  Court  of  competent  jurisdiction 
of  the  sovereign  of  the  captor.     Ibid. 

9.  A  purchase  of  vessels  cV  goo<]s,  wrecked 
or  nbandoned,  at  a  fiale  made  in  conformity 
to  the  municipal  regulations,  in  such  ca«ss,  of 
the  country  where  fotmd,  devests  all  previous 
titles,  and  changes  the  property.  Crant  v. 
JWLacA/in,  4  J.  K.  34. 

10.  And  it  will  make  no  dtfiference  if  the 
goods  were,  ]»reviously  to  the  abandonment,  in 
tlie  possession  of  pirates,  or  of  captors,  before 
adjudication.     Ibid, 

J 1.  The  presumption  is  in  favor  of  the  regu- 
larity and  competency  of  such  sales.     Ibid, 

12.  The  defendants,  having  received  a  quan- 
tity of  leather  from  the  plaintiff,  gave  him  a 
receipt  in  these  words:  "Received  the  follow- 
ing leather,  viz.,  &c.,  which  we  agree  to  pay 
for  at  the  following  rale;  one  shilling  deduc- 
tion to  be  made  on  each  side  of  upper  leather 
from  the  price  above,  and  two  shillings  per 
pound  from  the  sole  leather,  with  the  privilege 
of  returning  any  quantity  of  the  said  leather 
which  may  remain  on  hand  when  a  settlement 
18  made  ;"  held,  that  this  was  a  sale  to  the  de- 
fendants, and  not  a  delivery  to  them  to  sell  on 
commission ;  that  parol  evidence  was  inad- 
missible to  explain  the  transaction,  and  that 
being  a  purchase,  a  destruction  by  fire  was  the 
loss  of  the  defendants  alone.  Marsh  v.  Wick- 
ham,  14  J.  R.  167. 

•J3.  Where  a  debtor  confesses 
[  *343  ]  a  judgment,  and,  afterwards,  fraud- 
ulently purchases  and  procures 
iroods  to  he  delivered  to  him,  without  paying 
for  them,  with  intention  to  subject  them  to 
the  execution  of  his  judgment  creditor,  the 
title  to  the  goods  does  not  become  vested  in 
such  purchaser,  and  they,  therefore,  cannot, 
be  taken  on  execution  against  him.  Van  Chef 
V.  fleet,  15  J.  R.  147. 

14.  Where,  afler  a  sale  of  goods,  some  act 
remains  to  be  done  by  the  vendor  before  de- 
livery, the  property  does  not  vest  in  the  ven- 
dee, but  continues  at  the  risk  of  the  vendor. 
MPthwdd  V.  Hewdl,  15  J.  R.  349. 

15.  Where  a  carriage  was  put  into  the  hands 
of  the  defendant  by  a  thirdperson,  to  pay  debts 
due  to  him  and  the  plaintiff,  and  the  defendant 
kept  possession  of  the  carriage  for  inore  than 
a  year,  and  used  it  as  his  own,  and  never  sold 
it;  hdd,  that  the  defendant  having  had  a 
reasonable  time  to  sell  the  carriage,  which  he 
ought  to  have  done,  at  public  auction,  if  it 
could  not  be  sold  at  private  sale,  he  nright  be 
reji^arded  as  the  purchaser,  and  l>e  chargeable 
with  the  amount  of  the  debt  due  to  the  i)lain- 
tiflf;  the  carriage  being  of  sufficient  value  to 

both  debts.    J^orUm  v.  Squire,  16  J.  R. 


16.  Whether  a  contract  for  the  sale  of  chat- 
tels has  been  completed,  is  a  question  of  fact 
for  the  jury,  and  the  plaintin  ought  not  to 
be  nonsuited,  on  the  ground  that  the  contract 
was  not  fully  proved.  Dt  Bidder  v.  M*Knight, 
13  J.  R.  294. 
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II.  Ddtvery  of  goods  sold, 

[See  Statute  of  Frauds,  Seas.  10.  c.  44. 8. 15. 1 

N.  R.  L.  75.] 

17.  When,  on  the  sale  of  a  specific  chattel, 
the  pnrchase  money  is  paid,  the  property  vests 
in  the  vendee,  who,  if  he  permit  it  to  remain 
in  the  custody  of  the  vendor,  cannot  call  upon 
the  latter  for  any  subsequent  loss  or  deteriora- 
tion, not  arising  fi^om  negligence.  Ltarmng  v. 
Turner,  2  J.  R.  la 

18.  An  actual  delivery  of  goods,  or  of  a  pert 
of  them,  is  not  always  required  by  tlie  statute 
of  frauds,  but  a  virtual  or  constructive  deliverf 
may  be  sufficient  BaQey  v.  O^den,  3  J.  R. 
399. 

19.  Those  circumstances,  however,  which 
ought  to  lie  held  tantamount  to  an  actual  de- 
livery, ought  to  be  so  strong  and  unequivocal, 
as  to  leave  no  doubt  of  the  intent  of  the  partiesi 
Ibid. 

20.  An  agreement  with  the  vendor  alwin 
the  storage  of  the  goods,  and  the  delivery,  by 
him,  of  the  export  entry  to  the  agent  o^  the 
vendee,  were  nldd  not  to  be  sufficiently  certain 
to  amount  to  a  constructive  delivery,  or  to 
afford  an  indidtun  of  ownership.    SneL 

21.  Where  goods  are  sold,  and  a  promissory 
note  given  in  payment,  and  the  gocKla  are  suf- 
fered to  remain  in  the  possession  of  the  vendor, 
who  recognizes  the  property  of  the  vendee,  by 
showing  them  as  his  goods;  this  is  tantamount 
to  an  actual  dclivcfry.  Hunn  v.  Bowne^  2  C. 
R.38. 

*22.  If  the  vendor  give  to  the  [  *344  ] 
vendee  an  order  on  a  third  per- 
son, in  whose  possession  the  goods  are,  for 
their  delivery,  it  is  sufficient  to  take  tlie  case 
out  of  the  statute  of  frauds.  HoUingsworik  v. 
JVapier,  3  C.  R.  182. 

23,  A  de]jvery  of  the  key  of  the  warehoo?e, 
in  which  goods  sold  are  deposited,  is  a  suffi- 
cient delivery  of  the  goods  to  transfer  ilie 
property.     HHkes  v.  Ferris,  5  J.  R,  335. 

5M.  A  delivery  of  the  receipt  of  the  stoi^ 
keeper,  for  the  ^oods,  being  the  documentary 
evidence  of  the  title,  is  tantamount  to  a  delivery 
of  the  goods.    IbieL 

25.  After  the  property  has  become  vested 
in  the  vendee,  by  the  contract  and  part  dclivcnr, 
if  he  refuses  to  receive  the  residue,  on  a  tender, 
and  notice  that  the  vendor  will  sell  it,  in  case 
of  his  default,  and  hold  him  responsible  fbrthe 
deficiency,  the  vendor  may  abandon,  or  dis- 
pose of  It  bona  Jide,  as  agent  of  the  vendee,  to 
the  l>c8t  advantage,  by  a  sale  at  auction,  ood 
hold  the  vendee  liable  for  any  deficiency  be- 
tween the  amount  actually  received,  and  what 
he  had  agreed  to  pay  for  it.  Sands  v.  Ta^t^^ 
5  J.  R.  395. 

26.  The  property  in  a  vessel  passes  by  de- 
livery only,  without  a  bill  of  sale;  fFendcwr 
V.  Hogeboom,  7  J.  R.  308. 

27.  Where,  on  a  sale  of  cattle,  no  earnest 
money  was  paid,  nor  any  memorandum  in 
writing  made,  and  the  cattle  were  to  remain 
in  the  possession  of  the  vendor,  at  the  nsk  of  the 
vendee,  until  he  called  for  them ;  and  the  vendee 
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afterwards  came  and  took  away  the  cattle,  with- 
out saying  any  thing  to  the  vendor ;  heldy  that  this 
was  a  sufficient  delivery  within  the  statute  of 
frauds.     Vincent  v.  Gerinond,  IIJ.  R.  283. 

2S.  Where  goods  sold  are  to  be  delivered  at 
ODC  of  two  places,  at  the  option  of  the  vendor, 
he  is  Ijound  to  give  the  vendee  notice  of  the 
place  where  he  intends  to  deliver  them.  Itog&ra 
V.  Fan  Hoesen,  12  J.  R.  221. 

29.  And  if  he  leave  them  at  one  of  the 
places,  without  giving  the  vendee  such  notice, 
and  tlie  floods  are  lost,  he  is  bound  to  bear  tlie 
loss.     fncL 

30.  AAer  a  delivery  of  goods  sold,  the  ven- 
dor cannot,  on  account  of  any  fraud  in  the 
contract,  forbid  the  goods  to  be  taken  away, 
and  bring  an  action  of  trespass  against  a  person 
taking  them  away.  AfVarty  v.  VidUru,  12 
J.  R.  348. 

31.  Where,  on  the  sale  of  land,  the  vendee 
a1$H>  agrees  to  purchase  certain  ponderoos  arti- 
cles on  the  premises,  and  then  enters  mto 
possession  of  the  land,  the  articles  sold  still  re- 
maining on  the  land,  this  is  a  sufficient  delivery 
of  ihem.    Dt  Riddtr  v.  M'KnigUy  13  J.  R.  294. 

32.  Where  goods  are  to  be  paid  for  or  de- 
livery, if  on  delivery  the  vendee  refuses  to  pay 
for  them,  the  vendor  has  a  lien  for  the  price, 
and  may  resume  the  possession  of  the  goods. 
Paltner  v.  Hand,  13  J.  R.  434. 

33.  And  if,  during  the  course  of  delivery, 
and  before  it  is  completed,  the  vendee  sells  or 
pledges  the  goods  to  a  third  person  for  a 
valuable  consideration,  without  notice  to  the 

original  vendor,  the  lien  of  *the 
[  *345  ]     latter  will  not  be  affected,  and  he 

may  recover  the  goods  from  the 
subsequent  purchaser.    Ibid* 

34.  W.,  having  married  a  daughter  of  the 
plaintiff,  a  widow,  went  to  reside  with  her  in 
her  house,  and  took  upon  himself  the  manage- 
ment of  the  family  as  its  head.  Having  be- 
come insolvent,  W.  broke  up  his  establishment, 
sold  bis  carriage,  discharged  his  servants,  &C., 
and  resigned  the  management  of  the  family  to 
the  plaintiff,  who,  aflerwards,  had  the  sole  and 
exclusive  direction  of  the  household,  and  paid 
all  the  expenses.  The  furniture  of  W.  con- 
tinued to  be  used  in  the  family  except  the 
PUeU^  which  was  packed  up  in  boxes.  The 
plaintiff  lent  W.  her  notes,  to  a  large  amount, 
payable  at  different  periods,  to  a  creditor  of 
W.,  and  W.  covenanted  to  pay  the  notes, 
when  they  became  due ;  and  in  consideration 
of  the  notes  of  the  plaintiff  so  given,  executed 
a  bill  of  sale  to  her,  of  the  furniture  and  plate 
in  the  hotise,  the  value  of  which  was  much 
less  than  the  amount  of  the  notes.  There  was 
DO  other  delivery  of  the  furniture  and  plate. 
HeU  that  the  possession  of  the  furniture  and 
plate  was  transferred  to  the  plaintiff,  and  that 
the  transaction  was  not  frauaulent  as  against 
creditora    Ladhwy.  Hwrdyl^i.VL^l^. 

What  is  a  sufficient  memorandum  to  take  a 
case  out  of  the  statute  of  frauds.  Su  Frauds,  V. 

III.  Stoppage  in  transUu. 

35.  If  the  vendor  give  the  vendee  an  order 
on  a  storekeeper,  in  whose  possession  the  goods 


are,  for  their  delivery,  his  right  of  stoppage, 
in  trarmhJLf  is  determined.  HoUingstoorih  v. 
Mipier,  3  C.  R.  182. 

3G.  Where  a  vendee  sells  the  goods  to  a 
bona  JUU  purchaser,  for  a  valuable  considera- 
tion, the  right  of  the  vendor  to  stop  them,  in 
transitu,  is  determined.  Hunn  v.  Bownt^  2 
C  R.  38. 

37.  So,  where  A.  sold  goods  to  B.,  on  a 
credit  of  (K)  days,  and  took  B.'s  note,  fwyable 
in  that  time ;  B.  aflerwards  sold  them  to  C, 
and  gave  him  an  order  on  A.  for  their  delivery^ 
which  was  not  immediately  presented,  nor  was 
A.  informed  of  the  sale.  B.  became  bankrupt, 
and  A.  placed  his  note,  together  with  the  goods 
in  the  hands  of  D.,  as  security  for  a  debt  due 
him  from  A.  C,  aflerwards,  demanded  the 
goods  from  A.,  who  refused  to  deliver  them, 
alleging  as  a  reason  the  bankruptcy  of  B.,  and 
the  non-payment  of  his  note;  neUL,  that  C. 
might  maintain  trover  against  D.  for  the  goods ; 
the  lien  of  A.  not  being  sufficient  to  protect 
his  assignee  against  a  b&najide  purchaser  from 
the  original  vendee.    Ibid, 

And  see  ante,  II. 

*IV.  IVaud  and  warranJhf ;  (a)  Ez-     [  •346  ] 
press  warranty  as  to  the  sound- 
ness of  the  goods,  and  fraud;   (b)  Implied 
warranty  of  title. 

(a)  Express  warranty  as  to  the  soundness  of 
the  goods,  andjraud. 

38.  In  a  sale  of  goods,  if  there  be  neither 
warranty  nor  fraud,  the  purchaser  buys  at  his 
peril ;  and  no  action  will  lie  against  the  vendor, 
if  the  article  aflerwards  turns  out  defective. 
Seiras  v.  floods,  2  C.  R.  48.  S.  P.  Snell  v. 
Mosts,  1  J.  R.  96.  S.  P.  Perry  v.  Jiaron,  id. 
129.  5.  P.  Defreeze  v.  Trumper,  id.  274.  S. 
P.  Holdm  V.  Dakin,  4  J.  R.  421.  &  P.  Swett 
V.  Colgate,  20  J.  R.  196. 

S0.  A  fair  price  paid  for  the  article  does  not 
imply  a  warranty  of  soundness.  Seixas  v. 
Woods,  2  C.  R.  48.  5.  P.  Holden  v.  Dakin,  4 
J.  R.  421. 

40.  A  mere  description  of  the  articles  in  a 
bill  of  parcels,  but  not  intended  as  a  warranty, 
does  not  amount  to  one.    Ibid. 

41.  A  warranty  does  not  extend  to  things 
which,  from  the  senses,  mav  be  discerned  to 
be  otherwise.    Sekuyler  v.  Huss,  2  C.  R.  202. 

42i  Where  the  vendee  purchases  a  chaUel, 
on  sight,  which  the  vendor  affirms  to  be  worth 
much  more  than  its  real  value,  no  action  lies, 
there  being  neither  fraud  nor  warranty.  Davis 
V.  Meeker,  5  J.  R.  354. 

43.  A.  sold  to  B.,  who  was  a  maltster  and 
brewer,  a  cargo  of  Virginia  wheat;  and  it  was 
known  to  B.  to  he  southern  wheat,  which  is 
always  «more  or  less  heated,  but  not  so  as  to 
injure  it  when  manufactured  into  flour,  though 
it  renders  it  unfit  for  malting.  A  sample  of 
the  wheat,  taken  in  the  usual  manner  from  tho 
cargo,  was  exhibited  to  B.  before  the  purchase, 
which,  on  experiment,  he  found  to  malt.  He 
received  a  part  of  the  cargo,  but  finding  some 
of  it  heated,  and  unfit  for  malting,  be  refused 
to  receive  the  remainder,  though  it  was  good 
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merthantnhle  wheat,  ami  equal  to  any  aoiithern 
wheat  Held^  that  the  sample  exhibited  to  the 
venilce  was  a*  fair  specimen  of  the  article,  and 
there  being  no  deception  or  warranty  on  the 
part  of  the  vendor,  the  vendee  could  not,  after 
the  contract  had  become  consummated  by  part 
delivery,  rescind  the  sale,  and  refuse  to  receive 
tlie  residue.     SamU  v.  Taylor,  5  J.  R.  395. 

44.  Where,  by  a  bill  of  sale,  B.  granted, 
bargfuned,  and  sold  a  negro  woman  slave, 
liametl,  &c.,  *^  l>eing  of  sound  wind  and  limb, 
and  free  from  all  disease  ;**  hdd,  that  these  were 
not  words  of  description,  but  an  averment  of 
a  fact,  and  amounted  to  an  express  covenant 
or  warranty  as  to  the  soundness  of  the  slave. 
Cramer  v.  Bradshaw,  10  J.  R.  484. 

45.  Where  the  vendor  is  guilty  of  a  fraudu- 
lent concealment  of  material  facts  in  relation 
to  the  sale,  to  the  injury  of  the  vendee,  an 
action  at  law  is  maintainable  fbr  the  damages ; 
but  the  fraud  must  be  proved,  and  cannot  be 
presumed.     Fleming  v.  Slocunt,  18  J.  R.  403. 

46.  Therelbre,  where,  in  the  sale  of  a  slave, 
without  warranty  as  to  his  good  qualities,  &c., 
there  was  no  other  proof  of  a  fraudulent  repre- 
sentation, or  a  fraudulent  conceal- 

[  *347  ]  raent  of  facts,  but  what  might  *be 
inferred  from  the  circumstance  that 
the  vendee  paid  a  sound  and  JuU  price  for  a 
ffood  and  honest  slave,  but  who  proved  to  be 
bad  and  dishonest,  and  the  vendor  knetp  at  the 
time  that  he  was  so ;  hMf  that  this  was  not 
sufficient  evidence  to  support  an  action  aeainst 
the  vendor  to  recover  damages  for  a  fraudulent 
concealment.    Ibid, 

47.  To  constitute  an  express  warranty,  it  is 
essential  that  the  affirmation,  at  the  time, 
should  be  intended  as  a  warranty  ;  otherwise, 
the  affirmation  is  merely  the  judgment  or 
opinion  of  the  vendor.  Swett  v.  Colgate.  20  J. 
R.  19a 

48.  As  where  the  article  sold,  was  consid- 
ered and  descrilied  by  the  vendor  as  barilla^ 
and  was  examined  by  the  vendee  before  the 
sale  of  it  at  public  auction,  and  a  sample 
exhibited  at  the  sale,  and  the  article  was  sup- 
posed to  be  barilUiy  and  was  purchased  as 
such ;  but  afterwards,  the  vendee,  on  using 
some  of  it^  in  the  manufacture  of  soap,  discov- 
ered that  it  was  not  barilla,  hut  kdp,  which 
greatly  resembles  it,  but  is  of  very  little  or 
DO  value;  heldj  that,  there  being  no  express 
warranty,  nor  fVaud,  on  the  part  of  the  vendor, 
no  acdon  would  lie  against  him  at  the  suit  of 
the  vendee,  who  bad  offered  to  pay  for  what 
he  had  used  and  return  the  residue ;  and  that 
the  bad  quality  of  the  article,  therefore,  was 
no  defence  to  a  suit  brought  by  the  vendor  to 
recover  the  price  fbr  which  it  was  sold.    Ibid, 

49.  In  the  sale  of  provisions  fbr  domestic 
use,  there  is  an  implied  warranty  as  to  their 
soundness.  The  vendor  is  bound  to  know 
whether  they  are  sound  and  wholesome ;  and 
if  thev  are  not,  he  is  liable  in  an  action  on  the 
case  for  deceit.  Van  Braddin  v.  Fonda.  12  J. 
R.4(>8. 

50.  Assumpsit  »  the  proper  fi>rm  of  action 
on  a  warranty  express  or  implied.  Executors 
^ifEvertson  v.  MiUs,  6  J.  R.  13& 

51.  But  where  the  plaintiff'  grounds  his 

&10 


action  on  deceit  or  fraud  in  the  sale,  and  not 
on  a  breach  of  contract,  the  deceit  or  fraud 
must  be  substantively  alleged  in  the  declara- 
tion, otherwise  no  proof  of  fraud  is  admiasibie. 
Ibid, 

52.  Where,  after  the  sale  of  a  chattel,  it  is 
agreed  that  the  vendor  may,  within  a  reasooa- 
ble  time,  return  it,  and  receive  back  the  price, 
if  returned  in  as  good  condition  as  at  the  time 
of  delivery,  and  the  vendee  afterwards  re- 
scinds the  contract  and  returns  the  chattel  to 
the  vendor,  who  receives  it  without  objectioo, 
and  gives  hack  the  price,  the  latter  is  cooclud- 
ed  by  his  own  act  from  maiotaining  an  ac- 
tion against  the  vendee  for  any  deterioratioB 
of  the  chattel  while  in  his  hands,  Krmn^  frm 
a  secret  injury.    Lord  v.  Kenney,  13  J.  iL  219. 

53.  In  an  action  on  the  case  for  fiilsely 
affirming  that  a  chattel  belonged  to  the  defeott 
ant,  whereby  the  plaintiff  was  induced  to  buy 
it,  and  was  afterwards  dispossessed  by  the 
rightful  owner,  it  is  unnecessaiy  to  set  foitfa 
the  contract  between  the  partie^  or  any  con- 
sideration moving  betweea  them,  or  the  price 
paid,  as  that  is  only  matter  relatiog  to  the 
measure  of  damages.  Barney  v.  Dewey f  13  J. 
R.224. 

54.  A  recovery  b^  the  rightful  owner 
against  the  vendee,  is  conclusive  erldeoce 
against  the  vendor.    Jbid, 

55.  If  the  declaration  states  that  the  reodor 
gave  evidence,  at  the  trial,  of  the  suit  in  wbicb 
the  recovery  was  had  against  the 
vendee,  *that  is  taptamount  to  an    [  *348  ] 
averment  of  notice  to  the  vendor 

of  the  pendency  of  the  suit.    Ibid 

56.  In  an  action  for  the  price  of  a  cliattel, 
the  defendant  may  prove  a  deceit  in  the  sale, 
and  that  the  chattel  was  of  no  value,  and  thus 
defeat  the  plaintiff's  recovery ;  or  if  the  oo- 
soundness  produced  only  a  partial  diminutioo 
of  the  value,  he  may  show  that  in  ruitigaiioD 
of  the  damages  claimed  by  the  plaintiff*.  Backtr 
V.  Frooman,  13  J.  R.  302. 

57.  So,  if  a  promissoiy  i»ote  is  gireo  for  the 
price,  and  a  suit  is  brought  on  the  oote,  the 
defendant,  under  the  general  issue,  may  show 
deceit  in  the  sale.    SiU  v.  Rood,  15  J.  R.  29(1 

58.  And  a  fraudulent  representatioo  of  the 
vendor  renden  such  note  void.    Ibid 

59.  The  plaintiff*  sold  to  the  defeadaot  a 
quantity  of  Leghorn  hats,  of  certain  qualities, 
for  a  certain  price,  and  engaged  to  deliver 
extra  crowns,  to  match  thoee  delivered,  fite 
of  charge,  but  the  crowns  sent  did  not  match 
the  hats  4elivered,  whereby  the  defcudant 
sustained  a  loss;  hM,  that  thoufh  the  defeud- 
ant  had  not  returned  or  offered  to  remm  the 
hats,  she  might,  in  an  action  brought  for  the 
price,  nevertheless,  insist  on  a  deduction  from 
the  sum  originally  agreed  to  be  paid,  io  pro- 
portion to  the  diminished  value  of  the  good& 
King  v.  Paddock,  18  J.  R.  141. 

60.  Where  A.  transferred  to  B.  stock  m  • 
turnpike  companv,  which,  at  the  time  of  ib« 
transfer,  appeared,  by  the  books  of  the  com 
pany,  to  have  been  fully  paid  up  by  a  credit 
of  interest  on  the  amount  before  paid  io,  pui^ 
suant  to  a  resolution  of  the  directors,  and  tb« 
resolution,  after  the  transfer  by  A.  was  repealed 
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«Tid  the  stockholdera  called  upon  to  pay  in  the 
amount  before  allowed  for  interest,  in  conse- 
quence of  which  B.  paid  in  the  amount  to  the 
company,  on  the  shares  so  transferred  to  him ; 
held,  that  B.  could  not  maintain  an  action  to 
recover  the  amount  so  paid  by  him  from  A. ; 
there  being  neither  fhiud,  nor  warranty.  Chm- 
ningham  v.  Spxer^  13  J.  R.  392. 

61.  No  custom  or  usage  is  admis»ble,  to 
allow  tha^a  sale  of  any  particular  article 
implies  a  warranty  of  the  goodness  of  thai 
article.    71ump9on  v.  AshUmy  14  J.  R.  316. 

62.  To  recover  for  a  breach  of  a  warranty 
in  the  sale,  the  action  must  be  expressly  found- 
ed on  the  warranty.    IbiiL 

63.  Though,  in  an  action  founded  on  a 
tearraniy  of  the  soundness  of  a  chattel  sold,  it 
is  necessary  to  prove  the  warranty ;  yet  it  is 
not  necessary  to  show  that  it  was  made  in 
express  woitts ;  but  any  representation  of  the 
state  of  the  thing  sold  by  the  defendant,  or  a 
direct  and  express  affirmation  by  him  of  its 
quality  and  condition,  showing  his  intention 
to  warrant,  is  sufficient.  Chapman  v.  Murch^ 
19  J.  R.  290. 

64.  The  allegations  of  fraud,  or  the  war- 
ranty, must  be  proved  precisely  as  laid.  Snell 
V.  Moses,  1  J.  R.  96.  S.  P,  Perry  v.  Aaron, 
id.  129. 

65.  WKere  there  is  a  bill  of  sale,  or  agree- 
ment in  writing  respecting  the  sale,  no  action 
will  lie  on  a  parol  warranty.  Mumford  v. 
ATPherson,  1  J.  R.  414.  51  P.  WUson  v. 
Marsh,  id.  50a 

^^1^  Where  a  bond  is  given  for 

[  *349  ]     the  consideration  of  a  purchase,  a 

false    representation   or  warranty 

cannot  be  pleaded  in  discharge.     Vrooman  v. 

Phdps,  2  J.  R.  177. 

(b)  Implied  warranty  of  tiUt, 

67.  In  the  sale  of  a  chattel,  a  warranty  of 
title  is  implied.  Defreeze  v.  l}rumper,  1  J.  R. 
274.  iSL  P.  Heermance  r.  Vemoy^  6  J.  R.  5. 
S.  P.  SweU  V.  ColgaU,  20  J.  R.  196. 

68.  If  a  man  sells  a  different  interest  fVom 
that  which  he  pretends,  and  especiallv  if  the 
contract  is  founded  in  ignorance  and  fraud, 
the  purchaser  of  the  chattel  may  return  it  to 
the  vendor,  if  he  does  so  immediately  after  the 
discovery  of  the  imposition,  and  thereby  re- 
scind the  contract.  KetUetas  v.  Fleet,  7  J.  R. 
324. 

69.  So,  if  the  ovnier  of  a  slave,  afler  having 
given  him  a  written  promise  to  manumit  him 
at  a  certain  period,  sell  him,  absolutely,  with- 
out giving  the  vendee  notice  of  the  written 
agreement,  the  concealment  is  fraudulent,  and 
the  vendee,  on  becoming  acquainted  with  the 
circumstances,  mav  return  the  slave  to  the 
vendor,  and  rescind  the  contract    Ibid, 

70.  If  the  vendee  has  been  evicted,  he  may, 
in  an  action  by  him  against  the  vendor,  on  the 
implied  warranty,  give  in  evidence  the  record 
of  the  judgment  obtained  against  him  by  the 
lawful  owner  of  the  thins  sold,  and  which  is 
conclusive  to  show  a  legal  eviction*  Blasdale 
V.  Babcock,  1  J.  R.  517. 

7L  If  the  vendee  has  once  given  notice  to 


the  vendor  that  an  action  has  been  brought 
against  him,  it  will  be  sufficient,  and  the  ven- 
dor is  lx)uiid  to  take  notice  of  all  the  subse- 
quent proceedings.    Ibid. 

72.  A  purchaser,  with  knowledge  that  the 
goods  purchased  are  claimed  by  a  third  person, 
if  he  voluntarily  pays  the  price  of  the  goods  to 
such  person,  cannot  afterwards,  in  a  suit 
brought  by  the  vendor  against  him  for  the 
price,  set  up  a  want  of  title  in  the  vendor,  and 
that  he  had  paid  the  price  to  the  true  owner, 
as  a  defence.  Vibbitrd  v.  Johnson,  19  J.  R. 
77. 

73.  AlUer,  if  the  purchaser  was  compelled  to 
pay  the  price  to  another  person,  who  claimed 
the  property,  and  brought  an  action  against 
him,  and  recovered.    Ibid. 

When  a  sale  is  fraudulent  by  reason  of  the 
possession  continuing  in  the  vendor.  See 
Frauds,  II.  27 — 41. 


SALVAGE. 

No  salvage  is  allowable  for  recapturing  a 
vessel  which  had  been  taken  by  a  friendly 
power.    Peck  v.  RandaU,  1  J.  R.  165. 


•SCIRE  FACIAS.     [•350] 

1.  A  sci.  fa.  is  a  new  action,  and  requires  a 
new  warrant  of  attorney ;  so  that  if  a  different 
attorney  from  the  one  in  the  original  suit  issues 
it,  a  rule  and  notice  to  change  the  attorney^ 
are  not  necassaiy.  Gormigal  v.  Smith,  6  J.  R. 
106. 

2.  A  Jl.f€L  may  be  issued  against  the  goods, 
&c.  of  a  defendant,  discharged  under  the  act 
for  the  relief  of  debtors,  with  respect  to  the 
imprisonment  of  their  persons,  at  any  time, 
afterwards,  without  reviving  the  judgment* 
Ibid. 

3.  If  a  JL  fa.  has  been  issued  within  the 
year,  the  plaintiff  may,  by  continuing  it  on  the 
roll,  take  out  another  execution,  though  of  a 
different  kind,  without  a  scLfa.    Ibid. 

4.  Where  a  habere  facias  possessionem  has 
been  issued,  and  executed,  but  never  returned, 
and  a  vear  and  day  intervened,  the  plaintiff* 
priay  (the  tenant  having  in  the  mean  time 
retaken  possession  of  the  premises)  issue  a 
second  execution,  without  sl  scire  facias,  as  the 
first  execution  might  have  been  continued 
down  on  the  roll  to  the  time  of  issuing  the 
second,  which,  being  merely  matter  of  form, 
will  be  presumed  to  have  been  done.  Jack' 
son,  ex  dem.  Thompson,  v.  Stiles,  9  J.  R.  391. 

5.  If  an  execution  issue  afler  a  year  and 
day,  without  revival  of  the  judgment,  it  is  only 
voidable  at  the  instance  of  the  party  against 
whom  it  issued.  Jackson,  ex  dem.  Ja*Crea,  v. 
Bartlett,  8  J.  R.  361. 

6.  A  scire  facias  cannot  he  issued  to  revive 
a  judgment  of  more  than  ten  vears' standing, 
without  a  previous  affidavit  of  the  judgment 
being  unsatisfied.  Lan9ingy.Lyon8,9I.K.^ 
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7.  And  after  a  aeire  facias  wan  issued,  and 
returued  scire  feciy  without  such  affidavit,  the 
Court  refused  to  aliow  it  to  be  filed,  nunc  pro 
tunc ;  but  quashed  the  scire  facias.    JBnd, 

8.  Id  a  scire  facias  to  revive  a  judgment,  the 
venue  must  be  laid  io  the  same  county  in 
whicti  it  was  laid  in  the  original  action. 
MGUl  V.  Pengo,  9  J.  R.  259. 

9.  There  must  be  fifteen  days  between  the 
teste  of  the  first,  and  return  of  the  second  scu 
fa,f  whether  the  suit  were  commenced  by  bill 
or  original.    Little  v.  Woodman^  C.  C.  54. 

10.  The  rule  to  plead,  in  scire  facias,  is  a 
rule  of  twenty  dnys  from  the  time  that  the 
same  is  entered,  and  the  rule  to  appear  is  a 
rule  of  four  days,    Reg,  Gen,  IV.,  J^tnL,  1796. 

11.  On  a  return  of  a  scire  feci^  the  plaintiff 
may  enter  a  rule  for  the  defendant  to  ap[>car 
in  four  days,  without  giving  him  notice  of  the 
rule ;  but  con  not  enter  his  default  till  the  four 
days  have  expired.  Spencer  v.  H'ebb,  1  C.  R. 
118. 

12.  To  a  scire  facias  on  a  judgment,  the 
defendant  cannot  plead  any  matter  which  he 
might  have  pleaded  to  the  original  action,  or 
which  existed  prior  to  the  judgment  M'Far- 
land  V.  7runn,  8  J.  R.  77. 

13.  And  it  is  the  same,  whether  the  judg- 
ment was  entered  up  by  confession  on  a 
warrant  of  attorney,  or  by  default,  or  on  a 
plea.    Ibid, 

*14.  And  where  the  judgment 
[  *851  ]     is  by  confession,  the  proper  reme- 
dy is    by    an  application  to   the 
Court  for  relief  on  motion,    ifrtd 

15.  Where  a  judgment  is  revived  by  scire 
facias  against  the  original  defendant,  it  is  not 
necessary  to  make  the  terre-tenants  paniesi 
Jackson^  ex  dera.  Stemhtrg,  v.  Shaffer^  11  J.  R. 

5ia 

16.  It  is  only  necessary  to  join  the  terre-ten- 
ants where  the  original  defendants  are  dead. 
Ibid, 

17.  Where  a  judgment  creditor  proceeds  to 
enforce  his  lien  on  real  estate,  and  it  becomes 
necessary,  for  that  purpose,  to  revive  the  judg- 
ment,-he  must  make  all  the  terre-tenants  par- 
ties to  the  scire  facias,  in  order  that  they  may 
be  com|)elled  to  contribute  ointly  to  the  (lay- 
men t  and  satisfaction  of  the  debt.  Morton^ s 
Executors  v.  Terre-tenants  of  Croghan,  20  J.  R. 

loa 

18.  If,  in  such  case,  some  of  the  terre-ten- 
ants appear  and  plead,  and  others  make  de- 
fault, and  the  plaintiff*  enters  a  noUe  prosequi 
as  to  those  who  apficared  and  pleaded,  and 
takes  judgment  by  default  against  the  others, 
it  is  a  discontinuance  as  to  ou  the  defendants ; 
and  he  must  pay  costs^  as  in  case  of  discon- 
tinuance.   Ibid. 

19.  ^/{fer,  in  actions  of  fort,  where  the  plain- 
tiff has  his  election  to  sue  jointly  or  severally ; 
or  in  assumpsit,  or  in  debt,  where  one  of  the 
defendants  pleads  matter  of  personal  dis- 
charge, which  does  kiot  go  to  the  action  of  the 
writ ;  as  bankruptcy  or  infancy.    Ibid, 

30.  A  scire  facias,  issued  on  a  judgment  ob- 
tained against  C,  against  A.  and  B.  as  terre- 
tenants  of  C,  deceased,  which  was  returned 
by  the  sheriflT,  that  he  had  given  notice  to  the 
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tenants  of  the  land  of  which  C.  was  seised, 
&C.,  to  appear,  6lc,  On  the  5th  of  Mmf^  a 
rule  was  entered  for  the  terre-tenants  to  ap> 
pear.  On  the  9th  of  May^  their  defaults  were 
entered,  and  on  the  15th,  the  plaintiff  entered 
final  judgment;  held,  that  the  pr«>ceetiings 
were  regular,  and  the  terre-tenants  duly  warn- 
ed.    Whitney  v.  Camp,  3  J.  R.  86. 

21.  After  judgment  by  default,  the  terre-ten- 
ants are  too  late  to  move  to  set  aside  tbe  scire 
facias  on  the  ground,  that  the  hem  and  per- 
sonal representatives  of  tlie  deceased  had  not 
been  previously  warned,  or  because  tbey  mtre 
not  such  terre-tenants  as  ought  to  have  been 
previously  summoned,  especially  when  tbcj 
disclosed  no  merits  in  behalf  of  themselvea, 
or  the  representatives  of  the  deceased.     Ibid, 

22.  If  the  plaintiff,  who  sues  out  a  sdrtfa- 
cuxs  to  revive  a  judgment,  does  not  proceed 
upon  it  within  a  vear  and  a  day,  it  is  a  discon- 
tinuance. Vandcrheyden  v.  Gardenier,  9  J. 
R.  79. 

23.  So,  if  he  does  not  sue  out  execution  od 
a  judgment  on  scire  facias^  within  a  year  ami 
a  day,  he  must  revive  it  again.     /6ufL 

24.  And  if,  afler  entering  the  defendant's  de- 
fault, he  suffers  more  thau  a  year  and  a  day  to 
elapse  without  entering  judgment,  it  is  a  dis- 
continuance, and  a  sub^quent  entry  of  judg- 
ment is  irregular.    Ibid,  * 

25.  A  scire  facias  to  revive  a  judgment,  ir- 
regularly issued,  or  an  execution  issued  sfter 
a  year  and  a  day,  without  a  scirt  faciaSj  is 
voidable  only,  and  cannot  be  called  in  ques- 
tion, in  a  collateral  action,  so  as  to  defeat  tbe 
title  of  a  purchaser,  under  the  execution ;  and 
it  seems,  that  after  twenty  yeais,  it  cannot  be 
avoided  on  a  direct  application  for  that  pur- 
pose. Jackson,  ex  dem.  lAvingston^  v.  J)e  Idm- 
cy,  in  error,  13  J.  R.  537.  &  C.  15  J.  R.  \<Q, 
S.  C,  16  J.  R.  537.  in  error. 

*26.  Where  A.  devised  lands  in  [  •352r  ] 
the  county  of  Ulster,  to  C.  for  life, 
remainder  to  the  heirs  of  A.,  and  there  being 
no  actual  occupant  of  tlie  lands,  a  #arr  facias 
was  issued  on  a  judgment  recovered  acainst 
A.,  to  the  sheriff  of  the  city  and  county  of 
ATew-  York,  on  which  the  heirs,  but  not  the  de- 
visees of  A.  were  warned  to  appear,  and  judg- 
ment was  obtained  upon  tlie  return  of  the 
scire  facias,  by  default ;  hM,  that  the  hcire, 
not  having  ap|)eared  and  pleaded  to  the  scire 
facias,  could  not,  afterwards,  object  that  tlie 
tenant  for  life  ought  to  have  been  summoned. 
Ibid, 

27.  Where  a  judgment  is  above  ten,  and  un- 
der twenty  years'  standing,  the  pUuutifT  may 
apply  to  the  Court  for  leave  to  issue  a  sdre  fa- 
cias, supfiorted  by  an  affidavit  of  its  being  un- 
paid and  unsatisfietl.  Bank  of  JVew-York  v. 
Eden,  17  J.  R.  105. 

28.  If  the  judgment  is  more  than  twenty 
years'  standing,  there  must  be  a  Fcrvice  of  a 
notice  of  the  motion,  &c.,  or  a  rule  to  show 
cause.     Ibid, 

29.  Where  a  judgment  is  above  fiomiy  years* 
standing,  the  Court  have  a  discretion  to  grant 
or  refuse  a  scire  facias.     Ibid* 

30.  Wherever  there  is  a  change  of  partial 
by  marriage^  bankruptcy^  or  deatk^  whereby 
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other  persons  become  interested  in  tbe  execu- 
tion of  tbe  judj^ment,  a  scirt  Jacias  m  neces- 
sary to  ffimke  such  new  person  a  party  to  the 
judgment.    Johnmmy.P(frmtiy,\7i.JSL771. 

91.  As  where  a,/bM  fo2e  plaiotifi;  after  a  re* 
port  ef  refbrees  ia  her  iaror,  married,  and  a 
jtfldgment  wu  afterwards  eniersd  up  on  the 
report,  and  exec«k>n  iaaued,  wfthout  ^  aeire 
/Mas  having  been  imted  to  inake  the  hus- 
bnd  a  parfjy  the  ezeeutioa  ivas  sec  aside  ibr 
if>cg*ilarity.    Mid, 

'4t  Where  an  esceeutiott  is  delayed  fbr 
mort  than  a  year  and  a  day,  at  the  request,  or 
with  the  consent  of  the  defewdam^  or  by  an 
itijunctioii  iboM  Chancy  obtained  by  him, 
the  fMtttlflr  ma^  take  out  earecution  without  a 
pvefwkma  mire  Jkeiaii.  C7f»M  iSlofet  t.  iSm- 
/hrd,  19  J.  R.lfX 
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1.  A  search  wacnsM  mdkr  the  hmA  aad 
wemX  of  %  jimh!6»  i^rttfa^  IsftiiMiiyifc  on  oath, 
tUitt  cwtsm  gaods,  desefibiitg  ihem^  htdt  bewi 
?•**■  H^'^^  ^  «i  were  eooesakNl  in  the 
h<Hise  of  C^aad  eensoMdi^r  th*  offleer,  «o 
wfaMi  Jt  waaditasiMl^  t«>eiilfer  dM  said  hMse 
iu  ^  dar  tima^  ami  asMh  Ibr  t»  artielis 
ttolen,  and  to  farinig  theiiit  wMi  C^  or  the  Mfw 
eon  in  wboae  custody  the  goods  shouli  he 
ftynnd,  before  *e  juaiioe^  is  i  Isnl  aad  vafid 

2.  Andaulea  ef  jnstWsatfiw  wsder aoch > 
'wsmuK  ttead  sot  4teto<(^^aift  wmi  lik  ^^i*  .^w^l- 
cUtedin^edayiime.    IKdL 

&  The  effieer^  m.  the  encotieo  ef  snob  a 


wama^ifihef 
•iterjideinaad 


lt»  hrsaii  men  the  outer,  or  o£nr 
dodrofihehowa^    AmL 


8BT4)PP. 


I.  At 


If.  ITM 
111.  Pte 


wOl  hi  oAiimkCc 


1.  I>eAngs  between  the  toartks  to  thensc 
I'c/Sa**"  "^^^     WprT./«nc»t»l 

2.  AjsesM^  that  a  sei^ir  is  not  restHcted  to 
the  parttei  on  «ie  record ;  but  that  if  tbe  plain- 

""  *L!?      ^ J°  y**'  •*  trustee,  the  de(bnd« 
ant  osar  aet  oflT  h  M>t  dite  from  the  principal 

ror,  13/.  ILa  f««?*' 

^  .^*««^  *«  tf  the  agent  had  a  Ben 
m  cfao  deimnd  of  h»  nrihcipal,  prior  to  the 
tune  when  the  defendanAi  right  of  set-off  ac« 
CTjjed,  the  latter  is  pieijMded  fitmi  bis  se^^ 

Voi.IL 


4.  The  words  mufiiul  d^&Cs,  in  the  lim^iak 
statute  of  set-off  and  dealing  togdhtrand  being 
indehUd  to  each  tdher^  in  our  net,  are  expres- 
sions of  the  same  import,  and  the  decisions 
on  the  former  win  ^equally  appty  to  the  latter. 
Per  jKfnf,  Ch.  J.  "Gsrdbn  v.  Bowne.  2  J.  R. 
150^155. 

5.  Sti^ffs  ofjndgmtnii  are  not  within  the 
letter  of  Ae  statute ;  but  Courts  of  law,  in  al- 
iowmg  them,  proceed  on  the  equity  of  the 
statute.  Per  Spenoer^  J.  Simton  v.  Hart,  hi 
i»rh>r,  14  J.  R.  ga 

6.  In  an  action  ibr  a  tort,  tlie  defendant  can- 
not set  ofR    Keder  t.  Mams,  3  C.  R.  84. 

7.  To  allow  a  set-off,  ^  plaintiff's  caaSf» 
of  action  must  be  specfne  and  certain,  and  of 
such  a  natniie,  that  It  couM  be  set  off  by  a  de- 
(bodant,  if  k  roosted  in  him.  Per  JTent,  Ch.  J. 
Gturdim  r.  Bswns,  9  J.  R.  150.  SL  P.  SvrgeSs 
r.  Taeker^  5  i.  R.  )0S. 

8.  No  set-off  is  admisBibls  Sn  an  action  on 
an  open  policy  of  insurance,  although  the  de- 
mand be  ft>r  a  lotal  foas,  as  the  damages  are 
uncertain  and  unliquidated.  Gordom  r.Smimej 
3  J.  R.  150. 

9.  But,  where  one  of  diree  joint-owners  of 
a  vessel  effected  insurance  on  the  freight  in 
hh  own  name,  fbr  account  of  the  owners,  liy 
a  valued  policy,  on  which  there  was  a*touil 
loss,  and  notice  of  abandonment  duly  gi%'eo, 
but  no  adjustment  made ;  kdd^  that  he  might 
set  off  this  lofls»  in  an  action  brought  against 
him  by  the  insurers  for  prtnwums 

^e  to  ^them  on  other  policies  of    [  *354  ] 
insurance.      ColutMan  hmurmce 
CamMoiy  T.Bfadfc,  18  J.  R.  149. 

10.  In  Bp  action  on  a*  policy  of  insurance, 
brought  by  an  agent,  who  bad  the  insurance 
eflbcted  in  his  own  name,  but  for  the  benefit 
of  a  third  person,  which  circumstance  was 
known  to  th»rihsurer,  he  cannot  set  off  a  debt 
due  Urn  ihMUitlie  plaintiff.  Gordm  v.  ChurcL 
2e..R,.20^. 

tl.  DT  a.  penon  purchase  goocls  of  a  &cto^, 
knowing  hm  to  ha?e  made  the  sale  in  that 
capacity,  in  aa  action  hv  the  factor  fbr  tlio 
ppce  oT  the  gpoids,  the  defendaut  cannot  set 
off  a  demand  whjteb  he  may  have  against  the 
plamtiff    Bn>unie  V.  jRoMnMn,  3  C.  C.  E.  341. 

12,  Wttera  a  suit  by  A.  against  B.,  and  one 

S^  &  agaiQsl  A.  and  C,  are  rsferred,  and 
e^  referees  set  off  a  balance  fouml  for  the 
Slauitiff  in  the  one  suit  against  the  balancp 
>und  Ibr  tbe  plaintifls  in  the  other,  the  report 
Win  he  set  aside.  ^  £«fe  r.  Oflfon,  1  C.  R.  m 

13.  In  oMiumpnt  fbr  goods  sold  and  deliver- 
^  I7  A.  and  a  against  C,  C.  pleaanl.  timt  at 
the  ttrpe  of  the  9^}%  ^c,  oqe  R.  <>arried  on 
trade  by  the  pMtniifA,  and  io  their  name,  for 
his  own  account  and  risk ;  and  ihiu  It,  by  Uie 
plainiiffii,  under  their  name,  &c.,  sold  tiie 
^oods,  &C,  and  that  B.,as  agent  for  the  p!nin- 
Ufls,  assigned  the  debt  or  demand  against  C,to 
one  F„  to  be  collected  and  applied  by  hhn  t«» 
pay  a  debt  dqe  to  htm  from  R„  and  that,  be- 
foro  the  assignment,  and  l^fopo  the  suit  by 
A.  and  B.  against  C„  JL  was  indebted  to  C.  to 
a  greater  amount,  &c  and  was  the  pereon 
realty,  uhimatety  and  beneficially  interested  in 
the  suit    H^  that  the  action  was  properly 
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brought  bj  A.  axul  B.  in  their  own  names ;  and 
adu)itting  R.  wasitlie  cestui  qwt  trust,  for  wboae 
benefit  the  gooda  were  sold,  the  nlea  alleging 
also  that  F^  as  a  cestui  que  trusty  Iiad  brought 
the  suit  in  the  name  of  the  plain ti 61%  a  Court 
of  law  could  not  recognize  and  settle  surb  in* 
terfersng  and  comfilicated  trusts ;  and  that  the 
statute  allowing  set-ofis  did  not  ai>|>ly  to  the 
case ;  besides,  the  defendant,  instead  of  plead- 
ing in  bar,  ought  to  have  pleaded  the  general 
issue,  and  given  notice  of  the  set^fif^  accord- 
ing to  the  directions  of  tiie  act*  w£2fqp  v. 
Cbtfief,  10  J.  R.  39G. 

14.  Where  A.  assigns  securities  to  B^  to  re- 
ceive the  amount,  and  applv  the  same,  lor  cer- 
tain specified  purposes^  and  hold  the  balance 
subject  to  his  order,  and  A.  aAerwards  directs 
B.  to  pay  the  balance  to  C,  in  an  action  of 
money  iiad  and  received  by  C.  against  B.,  to 
recover  such  balance,  B.  cannot  set  ofiT  a  de- 
mand which  be  may  have  against  A.  ffesUrn 
T.  Barker,  12  J.  R.  27a 

15.  The  defendant  having  made  a  promis- 
sory note,  afterwards  promised  the  assignee  of 
the  note  to  pay  it ;  had,  that  he  could  not,  in 
an  action  brought  against  bim  by  the  assignee, 
in  the  name  of  the  payee,  set  oflf  demands 
against  the  nominal  plaintiff,  prior  to  the  mak- 
ing of  the  note,  merely  upon  proof  of  sudh  de- 
mands, without  ftjrther  explanation ;  as  it  was 
to  be  presumed  from  the  fact  of  his  giving  the 
note,  coupled  witli  his  promise  to  the  assignee 
to  pay  it,  that  the  subject  of  the  set-oflT  had  been 
previously  satisfied.  OouM  v.  C%a«e,  16  J.  R.  23a 

16.  The  stauite  of  set-off  is  not  to  be  re- 
stricted to  bonds  for  the  payment  of  money 
alone.    Burgess  v.  TSicker,  5  J.  R,  105. 

17.  A  set-off  may  be  good  as  to  one  part  of  the 
condition  of  a  bond,  and  not  as  to  another.  IbitL 
r  •ojcs  1  *J8.  In  an  action  on  an  award, 
i   »da  J    ^  ^^^^ff  jg  allowed.    JRnd. 

19.  So,  where  the  action  is  brought  <m  the 
submission  bond,  (or  the  sum  awarded.    Ibid, 

20.  In  an  action  on  a  bond,  the  defendant's 
set-off  is  not  against  the  penalty,  but  the  sum 
actuallv  due.    Ilnd, 

21.  Notwidifltanding  a  set-off  allowed  in  an 
action  on  an  arbitration  bond,  tlie  |)enalnr  of 
the  bond  remains  a  security  for  all  future 
breaches  of  the  condition,    ibid, 

II.  Wkai  demands  maif  be  sd  tffl 

22.  A  demand,  to  be  setoff,  must  have  exist- 
ed at  the  time  of  the  commencement  of  the 
suit  Carft^nitry.BxdUrfi^  S.P, 
Jefferson  CmmhfBofikv.  Chapman,  19  J.R.^)32. 

23.  So,  if  the  defendant,  after  process  was 
issued,  but  before  the  arrest,  knowing  that 
process  had  been  issued,  takes  an  endorse- 
ment of  a  promissory  note  made  by  the  plain- 
tiff, he  cannot  set  it  off.    Ibid, 

24.  But  where  the  capias  was  served  after 
the  term  in  which  it  was  returnable,  and  the 
defendant  endorsed  his  appearance^  the  plain- 
tiff in  whose  name  the  suit  was  brought,  but 
for  the  benefit  of  an  assignee,  and  without 
notice  to  the  defendant  of  the  assignment, 
was  not  permitted,  on  an  afi^davit  stating  a 
parol  agreement  that  the  proceedings  shoukl 
relate  tMu:k  to  the  previous  term,  to  enter  the 
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defendant's  appeacance  as  of  that  tenn,  there- 
by to  preclude  him  from  making  a  set-off  that 
he  otherwise  would  have  been  entitled  to. 
Gordon  v,  Boumc,  1  C.  R.  5ia 

25.  Where,  ou  receiving  notice  from  the 
assignee  of  a  bond  of  its  assignuMut  lo  bioi, 
the  obligor  paid  to  the  assignee  100  dollaf% 
and  prumiaed  to  pay  the  rBBftdue,  withoyt 
mentioning  any  demand  oraec-off  that  be  had 
against  the  assignor,  in  an  action  afterwards 
brought  on  the  bond ;  hsU  that  the  ^eSmi- 
ant  could  not  set  off  any  demand  ayiinst  die 
assignor,  existing;  prior  to  the  execution  of  tks 
bond ;  and  that  it  was  to  be  presumed,  froai 
the  premise  made  to  the  aasignec^  and  lbs  si- 
lence of  the  defendant,  as  to  any  aec-ofi^  thtf 
hia  demand  against  the  assignor  bad  been  sat- 
isfied.   Henry  v.  Brown^  19  J.  IL  49. 

26.  Unliquidated  danoages  are  not  •  subject 
of  aet-off.    Bretsn  v.  €\ming,  ^  C.  R.  83. 

27.  In  an  action  by  aasigneea  of  a  baak- 
rupt,  for  money  due  the  bankrupt  aus  anper* 
cargo  of  a  ship,  the  defendant  eannot  set  off 
a  demand  against  the  bankrupt  for  not  k«p- 
ing  hia  vessel  fully  insured,  the  aaioe  bcas^ 
then  a«lk)ttMlaisd.    Ibid, 

28.  A  bood  exeeuied  by  ibe  filawtifl;  sad 
aasigaed  lo  tbe  defendant  by  the  obligee,  be- 
Ibra  the  coaiaieoeenieat  of  tbe  aciion.  may  la 
aetoff.    7\iltfe  T.  JMcs,  8  J.  H.  153.  ' 

29L  As  award  ^  tbe  pirsnieat  «f  msam 
maybeset<^.    Buvgestv.  AKfar,5J.S.105. 


aOL  Tbe  peaahy  of  a  bood  caanat  beeetc£ 
Bnd, 

31.  8.  sign^  a  writing,  b^  whteh,  ^r  vaios 
received,  be  prottilsad  to  paint  tbe  hottsa  cpf  L. 
in  a  particular  manner,  apeetlied  in  the  writ- 
ings and  B.  endmaed  on  the  paficr  a  fstumae 
that  the  agreement  should  ba  *ex-  ^ 

ecuiad  in  a  woikman-llke  manner.    {  *8M  ] 
In  an  aotieB  of  aaiaayatf  br  8»  in 

'a  Court,  aganat  L,,  he  plcnded  tbe 


agreement  hj  way  ef  aai-ofi;  and  claimed 
damages  for  its  non-perfbrmaoce :  it  waa  beU 
to  be  a  valid  contract  between  S.  and  L^  wfairh 
mij^t  be  aet  off.    ZmIsv.  JSniM,  10  J.R.25a 

32l  a  note  made  by  an  insolvent,  and  perw 
chaaed  by  the  defimdant  after  it  became  dae, 
cannot  be  aet  off  in  an  action  brought  by  the 
assigneaa  of  the  maker.  Mkmsam  ▼.  Blmd- 
^oo3, 1  J. C. 51.    iS.C2C.C.£.dOS. 

93.  In  an  action  by  an  eadarser  of  a  ]irofn- 
iasory  note  againai  tbe  maker,  the  kner  wifl 
not  be  allowed  to  prove  a  aet-off  against  tbe 
original  payee,  mdaas  he  arsvisusly  show, 
that  the  note  was  transArred  after  it  becaoje 
due,  or  for  tbe  pur|xise  of  defiaoding  tbe  maker 
of  hU  set-off.    iiefidHdbT.iM^aJk,lJ.K3ia 

34.  So,  a  note  endorsed  after  it  hat  become 
dne  cannot  be  sat  off,  in  an  actkMi  brought 
against  the  endorsee  by  the  assignee  of  tbe 
maker,    wfn^soa  v.  Faa  4Ccm,  12  J.  R.  34a 

35.  In  an  action  brought  by  tbe  afvigoecs 
of  a  bankrunc,  the  defendant  cannot  aei  off  a 
check  iasued  by  the  bankrupt,  payable  «»  beai^ 
er,  and  dated  before  tbe  bankruptcy,  ualess  be 
prove  further,  that  the  check  came  to  hia  bands 

Srior  to  the  bankruptcy.     OgdsM  v.  CWIqp,  2 
.R.274. 

36.  Whether  a  previoua  demand  of  pay- 
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meet  of  a  bank  note  al  the  bank,  is  requisite, 
to  eufible  the  bolder  to  set  off  such  note  in  a 
suit  brought  against  him  ?  QufBre.  Jefferson 
Coitniy  Bank  v.  ChajomaUy  19  J.  R.  322. 

37.  The  refusal  or  a  harik  to  pay  in  *pfcie, 
and  the  consequent  stoppage  or  the  payment 
of  its  bills,  will  not  prevent  a  bona  hde  pur- 
chaser or  holder  of  its  biUp,  after  that  time, 
ii-om  setting  off  such  hills,  jh  a  suit  brought 
against  him  by  the  (nmk.    UtitL 

38.  Where  the  defendant  purchased  a  jttdg- 
metit  acnlnst  O.,  who  th^n  held,  as  payee,  the 
note  of  tlie  defendant ;  and  after  the  note  be- 
ciitrw  due,  O.  transferred  the  note  to  the  plain- 
tiff; kdd^  that  io  a  auit  brought  against  thede- 
ieiMiaot  on  the  note,  he  might  set  oflf  the  judg- 
tneot.    Fhrd  v.  STuaK,  19  J.  It  342. 

39.  lu  an  action  by  an  administrator  for  a 
debt  due  to  the  intestate,  the  defendant  can- 
not set  off  a  delit  due  from  the  intestate,  pur- 
chased by  (he  defendant  after  the  death  of 
the  intestate.    Root  v.  7\zy2or,  20  J.  R.  137. 

40.  In  several  suits  between  the  same  pat- 
ties, if  t)ic  defendant  has  judgment  in  some, 
aod  the  plaintiff  recovers  damages  in  others, 
the  costs  on  the  judgments  for  the  defendant 
fnay  be  set  off  against  the  damages  recovered 
by  the  plaintiff,  but  not  against  the  costs.  Cole 
T.  Grant,  2  C.  R.  105.  &  P.  Devov  y,  Bayer, 
8  J.  R.  247. 

41.  Where  tlie  plaintiff^  in  the  Supreme 
Court,  recovers  leas  than  50  dollars,  the  de- 
fendant may  aet  off  his  coata  apinat  the 
amount  recovered*  Spenos  v.  WhU,  1  J.  C. 
102.     5.  P.  Porter  v.  Lane,  8  J.  R.  357. 

42.  A  judgment  recovered  in  the  Common 
Pleas,  may  be  set  off  against  a  judgment  in 
tho  Supreme  Court  &hermerhom  v.  S^er- 
taerkomy  3  C.  R.  190. 

•43.  Where  a  judgment  of  rc- 
[  *357  ]  •  versal  baa  been  obtained  in  the 
Supreme  Court  of  a  judgment  in  the 
l^oflnmon  Pleas,  aod  a  restitution  awarded,  and 
afterwards  a  second  judgment  obtained  by  the 
same  plaintiff  aeainat  the  same  defendant,  in 
the  Common  Pleas,  that  Court  may  set  off 
the  jud|(m£iit  of  reversal  against  the  second 
judgment,  but  the  Suprieme  Court  will  not  do 
It     BrtwerUm  v.  Horns,  1  /.  R.  144« 

III.  Plea  and.nciiiee  of  set-offi 

44.  In  an  action  on  a  promiesoiry  note,  by 
the  endorsee  against  the  maker,  the  defendant 
pleaded  non-assumpsit,  and  payment,  as  to  all 
except  40  cents,  and  payment  of  the  40  cents 
to  the  payee  of  the  note  liefore  it  was  endore- 
ed ;  and  gave  notice  of  a  set-off  of  large  sums 
of  money  paid  to  the  payee,  and  other  sums 
due  to  bim  from  the  payee  for  goods  sold  and 
deliveced;  held,  that  the  defendant  cannot  set 
off  more  than  the  sum  pleaded.  Prior  v.  Ja- 
cocks,  1  J.  C.  109. 

45.  If  the  action  had  been  debt,  the  plaintiff 
iniglit  bave  entered  a  nolle  prosequi  as  to  the 
40  cents,  and  pn^*ed  final  judgment  fbr  the 
residue;  and  m  this  actioo  he  might  have 
made  the  like  entry,  and  prayed  interlocutory 
judgment,  and  he  would  have  been  equally 
eocitkd  to  the  residue,  on  an  assessoient  of 
damages    thid. 


46.  A  seems,  that  a  set-off  cannot  be  plead- 
ed, but  that  notice  of  it  must  be  given  in  evi- 
dence under  the  general  issue.  Couies  r. 
Brishaii,  in  error,  13  J.  R.  9. 

47.  Where  the  defendant  ofteis  to  set  off  a 
demand  against  the  plaintiff  which  accrued 
more  than  six  years  before  the  suit,  it  is  not 
necessary  that  the  defendant,  in  bis  notice  an- 
nexed to  bis  plea,  should  state  a  promise  to 
pay  within  six  years.  Martin  v.  frUUami,  17 
J.R.330. 

48.  Nor  is  it  an  objection,  that  the  demand 
offered  to  be  set  off  was  not  originally  due  to 
the  defendant,  but  bad  been  assigned  to  him; 
the  assiflfnment  being  before  the  eoounence- 
aient  of  the  suit    Joid. 

8u  CHAttcmKi,  LXIL 


•SHERIFF.         [  •BSS  ] 

I.  Ihty  and  autkoribf  of  m  sheriff. 
II.  Privily  t^  a  ska^,  asidho»ke  i$to  be 

ttnprisonedt 
III.  lAaoiHty  qf  a  sheriff;  attaekmeat  against 
him ;  emd  action  on  the  bond  given  by 
him  under  the  statute. 
IV.  Deputy  sheriff  and  gaoler. 
V.  Sheriffs  fecM. 
VI.  Bona,  tfe,for  eaoe  and  faoor,  and  colors 


VIL  Gaol  liberties ;  (a)  ffhen  the  liberties  qf 
Hut  gaol  are  to  oe  granted,  and  on  what 
eeeurity ;  (b)  Hlust  is  an  escape  from 
the  gaol  Merties  for  tohich  Ifte  sher^ 
ie  UMe;  (c)  Action  for  the  escape, 
andooidenee  and  defence  therein}  (d) 
Sherds  remedy  ootr, 
VIII.  Change  of  the  sheriff,  and  its  conse- 
queneee, 

L  Duly  and  aMorUy  of  a  sheriff, 

1.  The  sheriff  is,  ex  officio,  a  conservator  of 
the  peace ;  and  it  is  not  only  his  rr^lit,  but  his 
duty,  to  arrest  all  persona,  with  their  abettors, 
who  oprK>se  the  execution  of  process.  CoyUs 
V.  Hurtin,  10  J.  R.  85. 

8.  The  sheriff  may  take  the  power  of  the 
county,  if  necessary,  af\er  resistance,  to  exe- 
cute process ;  and  every  man  is  bound  to  be 
aiding  and  assisting,  u{K>n  order  or  sitmtnons,  in 
preserving  the  ))eace,  and  apprehending  offend- 
ers, and  it  is  punishable  if  he  refuses.    Ibid. 

3.  Where  the  sheriff  is  endeavoring  to  make 
an  arrest,  or  preserve  the  peace,  and  nas  com- 
manded others  to  assist  bim,  he  is,  although 
absent  in  some  other  place,  if  such  absence 
be  fbr  the  purpose  of  furthering  the  design, 
to  be  deemed  constructively  present,  so  as  to 
justify  his  assistants.    IhifL 

4.  A  sheriff  cannot,  with  his  own  money, 
pay  the  plaintiff  on  an  execution,  and  after- 
wards levy  the  execution  out  of  the  property 
of  the  defendant    Reed  v.  Pruyn,  7  J.  R.  426. 

5.  Nor  can  he  take  a  bond  or  other  security, 
and  detain  the  execution  in  his  hands,  and 
use  it,  afterwards,  to  enforce  the  payment  of 
the  money  advanced  by  him.    IbuL 
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6.  By  the  lUtttte, <Sfi8i. 36.  cb. €7.  8.5.)on 
the  death  of  a  sherifi^  tlie  iiowen  of  tJie  uiv* 
der  Bheriff  to  act  in  the  naune  of  the  sbeii^ 
survive  for  the  benefit  of  the  parties  Joteresl- 
ed  in  the  execution  of  the  process  delivered 
to  the  sheriflT  iNsfore  his  death ;  and  though 
the  under  shesiff  himself  be  appointed  sluir- 
iff,  he  iMsjr  proceed*  under  the  proviaion  of 
the  statute,  as  under  sheriff,    tfard  v.  StoroL 

18  J.  JL  lao. 

7.  And  where  there  were  several  judgmem^ 
docketed  at  diflbmnt  timeSi  on  soioe  of  which 
executions  were  delivered  to  tiie  old  sheriff 
before  his  death,  and  other  executions  on  oth- 
er judgmema  prior  in  time,  were  aubsequeotJy 

issued  and  delivered  to  the  new 
[*359]    sheriff,  who  took  ^and  aokl  the 

propeity  of  the  defendanc,  noder  all 
the  executious  in  bis  hands,  the  Supreme 
Court  ordered  tbst  the  aavefal  phuntiffe  ahoukl 
be  paid  out  of  the  moneys  in  the  hands  of  the 
sheriff)  according  to  the  priority  of  their  aeve- 
raJjudgments.    IbitL 

&  Aaheriff,  inordertoanpsatadebtororto 
levy  an  exeeutkio,  may  break  open  a  ware- 
bouse,  or  store,  or  bam,  not  annexed  toe  dwell- 
ing-house, or  forming  any  part  of  the  emiUagt^ 
as  well  as  the  miisr  doofs  of  a  dwelling-house, 
trunks,  chests,  Alc  Ht^ggffiji  v.  ffilbtr^  16  J. 
R.287. 

9.  The  sheriff,  before  the  return  day  of  the 
execution,  ouj^  lo  mak*  an  actual  levy  on  the 
goods,  by  tskuig  an  inventory  of  them.    UntU 

10.  Though  an  infentory  may  not  be  neooa- 
sary  in  all  cases;  yet  to  make  a  valid  levy,  the 
aheriff  must  have  the  |pp^  within  his  view, 
and  under  his  power.    AuL 

11.  Merely  aeizing  a  few  articles  outside  of 
a  wamhovae  or  store,  and  proclauning  a  levy 
on  the  goods  k>eked  up  in  the  atore,  and  not 
within  view,  is  not  a  good  and  valid  levy ;  but 
the  sheriff  ought,  if  necessary,  to  break  open 
the  store,  and  actually  seize  the  goods  and 
take  an  mventory  of  tbam.    Md. 

12.  A  sheriff  cannot  take  notice  of  the  privi- 
lege of  an  attorney,  nor  discharge  him  from 
arreat,  even  thoush  he  produces  9,  writ  of  privi- 
lege ;  mid  if  he  doea  discbarge,  be  is  liable,  as 
for  an  escape,  for  the  amount  of  the  debt, 
intere8^&c    SSecor  v.  BeO,  18  J.  R.  52. 

13.  It  is  the  duty  of  the  sheriff  to  psy  over 
to  tlie  pbintiff,  without  demand  or  request  for 
that  purpose,  the  money  collected  on  execu- 
tion ;  and  if  he  neglects  to  do  so,  he  will  be 
liable  to  an  attachmenu  Brewater  v.  Van  AVm, 
18J.R.133. 

14.  It  is  not  sufiBcient  that  the  sheriff  returns 
to  the  execution,  that  he  has  the  money  in  his 
hands,  sul^ct  to  the  plaintiff^s  order.    Bnd, 

15.  A  deputy  sheriiQ;  having  a  jL  fa.  in  his 
hande^  agreea  with  the  defendant  in  the  execu- 
tion to  delay  the  sale,  and  to  join  with  the  de- 
fendant in  making  a  note  on  which  to  raise  the 
money  asid  satisly  the  execution,  provided  he 
should  retain  the  execution  in  his  hands,  for 
his  own  indemnity,  in  case  he  was  called  on 
to  pay  the  note.  The  monev  was  accordingly 
raised  on  the  note  and  paia  over  to  t|ie  agent 
of.  the  execution  creditor,  who  was  informed 
by  the  deputy,  that  the  executiou  waa  still  to 


be  kept  alive  for  his  own  indemnity.  TIte 
deputy  being,  afterwards,  called  on  to  pay  the 
note,  sold  the  defendant's  property  under  the 
execution ;  bdd^  that  the  payment  to  the  judg- 
ment creditor  not  being  a  conditional  payment, 
waa  a  satisfaction  of  the  judgment ;  and,  tliere- 
fore,  the  execution  was  spent,  and  could  not 
be  used  by  the  deputy  sheriff  to  enforce  bis 
agreement  witli  thotlebcoTB;  besides,  such  an 
agreement  is  illegal  as  tending  to  ogpression 
and  abuae;  aod  the  defondant  in  the  eiwcutkin 
may  maintain  an  acdon  of  freroaas  against  the 
officer:  for  taking  the  goods.  £%enMm  v.  Bme, 

15  J.  L  mT^  ^ 

^Jt  PrwOegt  if  a  ^ikmjf;  mid  hm9    [*a80] 


,  16.  Tlie  sheriff  Is  not  privSeced  ftora  anvst 
and  imprisonment  for  debt.    Ikof  ▼.  BtcU^  6 

17.  And  when  arrested,  the  coroner  is  bound 
to  find  aonie  other  place  within  the  eotmty  than 
the  county  gaol,  for  hia  impriaonment ;  this 
befng  a  casus  oaitMut  in  the  statute  book,  and 
the  coroner  is  left  to  die  rule  of  the  commoo 
kw,  by  which  a  sheriff  might  make  hts  own 
house,  or  any  other  place,  a  priaon.    l&tdL 

18.  If  the  coroner  place  nim  in  the  coonfy 

Siol,  it  is  an  escape  ;  for  it  is  absurd  to  aupnue 
at  the  sheriff  can  be  committed  to  a  gaoj  of 
which  he  h^  the-  custodv,  and  of  wtdch  he 
^points  the  keeper.    Ata. 

III.  lAMKtfffa  sAsrjf;  altmkmt^  i^mad 
him ;  am  adUm  mi  Ae  bami  gtwem  hf  km 
under  Ae  Hahde, 

19.  If  a  sheriff  levy  an  execntioii  after  the 
return  day,  he  Is  liable  to  an  action  of  tres- 
pasa.     rod  ▼.  Letm,  4  J.  It  45a 

do.  If  the  sheriff  deliver  gooda  aeteed,  and 
•old  under  an  execution,  without  receiving  the 
money,  he  is  liable  for  the  amoonL  HoiAMt  r. 
UvingtUn^  9  J.  R.  96* 

21.  Ji$tumpi%i  lies  aaainst  die  sheriff  for  tbe 
amount  of  goods  sold  by  htm,  though  the  pur^ 
chaser,  to  whom  they  ere  delivered,  rdfoses  to 
payfor them.    Rid. 

vL  A  aheriff  is  not  liable  to  an  attadifnent 
for  not  acting  on  an  execution  which  never 
eame  to  his  personal  knowledge,  nor  wis 
lodced  in  bis  affice,  but  was  maiciy  delivered 
to  me  deputy.  TU  Peopk t.  Wafers, IJ. CL 
137.    &C.C.C.76. 

2dL  A  rule  for  an  attachment  against  asberi^ 
for  not  returning  an  execution  delivered  to  his 
deputy,  was  granted,  though  twelve  Tears  had 
eUpeed  since  the  execution  was  iasued.  Bfodt- 
wag  V.  WiXber,  5  J.  R.  356. 

24.  But  the  sheriff  when  brongfat  up  on 
this  attachment^  was  discharged,  it  apnearing 
that  the  execution  had  been  delivered  to  bis 
deputy  14  years  ago,  aod  that  tbe  deputy  was 
dead,    ne  Peo^rfe  V.  IHBelai^  7  J.  k  555. 

25.  An  action  on  the  case  nee  against  tlie 
sheriff  for  not  retumhiff  an  executmn,  or  tbe 
plaintiff,  may  proceed  by  attaehmem  at  bis 
election.    Bwk  v.  CamfMi,  15  J.  R.  456L 

26.  In  an  action  against  tbe  sheriff  for  not 
levying  and  returning  a  writ  aiJLfi*^  t  pin 

that  the  sheriff  hod  never  beeo  rum  to  rttvm 
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Ae  writ,  is  Imd ;  for  the  sheriff  is  hoand  to 
return  a  writ,  without  bein^  ruled  for  that 
purpose,  and  he  cannot  livaii  himself  of  his 
owD  neglect  of  duty  to  defeat  the  plaintiff's 
action.    Ibid, 

27.  According  to  the  true  constructiou  of 
the  act  coneemmg  Bherijfkj  (Sees.  36.  ch.  67.  s. 
6.)  if  the  sheriff  negiects  to  return  an  execu- 
tion, the  plaintifi^  or  party  aggrieved  by  such 
defiuiJt,  in  order  to  entitle  himself  to  have  the 

bond  given  by  the  sherifi;  according 
[  *a01  ]  to  *tbe  statute,  for  the  faithful  per- 
formance of  the  office,  put  in  suit 
against  tlie  sheriff  and  his  sureties,  must  have 
previously  recovered  a  judgment  against  the 
sheriff  in  an  adUm  against  him  grounded  di- 
rectly on  such  default.    The  PtopU  v.  ^artiktr^ 

isj.itaoo. 

28.  Itis  not  enough  that  the  plaintiff  has  pn>- 
eeeded  by  dUuchmad  against  the  sheriff  ibr  his 
deiiiult,  and  that  a  judgment  baa  been  recov- 
ered in  the  name  of  the  people,  agwnsi  the 
■berifi)  on  his  reeogmzonce  to  appear  on  the 
return  of  the  attachment    Snd, 

29.  The  statute  is  lo  be  strict^  construed 
in  favor  of  narditty  who  ara  not  to  be  held 
responsible  beyoiMl  the  terms  and  sc<^  of 
their  undertaking.    iKcC, 

90.  Where  a  sheriff's  bond  is  sued  nl  the 
Instance  of  a  party  who  has  obtained  a  judg- 
ment against  the  sherifi^  for  his  default,  in  an 
action  on  his  bond,  another  party  who  has 
also  obtained  a  judgment  against  him  for  his 
defiiult,  on  application  to  the  Court,  is  not  en- 
titled to  bare  the  amount  of  such  judgment 
levied  on  the  execution  to  be  issued  on  the 
judgnaent  recovered  aoainst  the  sheriff  and  his 
sureties  on  their  bono,  without  having  given 
previous  notice  to  them  of  his  motion  to  the 
Coart  Ibr  that  purpose.  Tkt  PtopU  v.  Bird' 
soil,  20  J.  R.  997. 

31.  Jhleresf  on  the  iud^ent  recovered  by 
cbe  party  against  the  sheriff  may  be  levied,  to- 
gether with  the  debt,  and  damages  and  costs, 
if  the  judgment  be  such  as  carries  interest 
tmdcr  tJie  eiatiito.    Bid, 

SL  The  party,  at  whose  instance  a  sheriff's 
bond  is  sued,  may,  after  judgment  against  the 
aheriff  and  his  sureties  on  their  bond,  move 
the  Court  to  have  the  amount  of  the  original 
judgment,  with  interest  and  costa,  levied  on 
the  execution  egainst  the  sheriff  and  his  sure- 
ties, without  any  previous  notice  of  the  m<ition 
for  that  purpose,  Tke  PwpU  v.  Afstt&etMon, 
20J.R.m 

Liability  fer  the  acts  of  his  deputy.  See  poit, 
IV. 

IV.  Depuiy  ^^i^fiF  ^fffdgaaiUr. 

33.  Dfpufy  ift«r|^  and  ua^jE/^eri^  ara  used 
as  flrnonymous  terms;  and  while  the  sheriff  is 
in  the  execution  of  his  office,  the  under  sheriff 
has  BO  more  power  than  any  other  general 
deputy.  Per  Aeal,  Ch.  J.  TWotiw  v.  C%<el- 
ham,  2  J.  R.  63. 

34.  All  writs  of  inquiry  may  be  executed 
bv  a  deputy  of  the  s!ieriff,  except  where  the 
sheriff  is  directed  by  statute,  or  the  writ  itself, 
to  execute  it  io  penom   JMA 


35.  So,  he  may  execute  a  deed,  in  the  name 
of  the  sheri^  to  a  purchaser  under  a  /!.  fa, 
Jacksmij  ex  dem.  MasUn,  v.  Bush^  10  J.  R.  223. 

36w  It  is  not  necessary  to  show  a  special 
authority  from  the  sheriff  for  that  purpose. 
Jackson^  ex  dem.  Randall,  v.  Davis^  18  J.  R.  7. 

37.    No    deputy   can   transfer    his  general 

Kwers,  but  he  may  constitute  a  servant  or 
il iff  to  do  a  particular  act ;  hence,  an  under 
sheriff  may  depute  a  person  to  serve  a  wriL 
Hunt  V.  Buml,  5  J.  R.  137. 

^38.  The  embezzlement  of  [*362] 
moneys  received  by  the  under 
sherin^  is  a  breach  of  the  condition  of  the 
bond,  for  his  executing  bis  office  according  to 
law,  and  without  fniud.  Hughes  v.  SnM,  5 
J.R.16a 

39.  On  the  renewal  of  the  sheriff's  com- 
mission, or  his  re-appoitttmenc,  there  being  no 
intermediate  time  during  which  he  was  not 
sheriff,  no  new  appointment  of  the  under 
sheriff  is  necessary,  neither  need  his  bond  be 
renewed,  but  he  continues  under  sheriff,  and 
the  bond  stands  as  security  against  subsequent 
breaches.    Ibid* 

40.  An  action  lies  against  the  sheriff  for  the 
act  of  his  deputy,  in  tiULing  more  fees,  on  levy- 
ing an  execution,  than  are  allowed  by  law ;  and 
whether  the  sheriff  recognized  the  act  of  his 
deputy  or  not,  need  not  be  shown.  JIThUyrt  v. 
JVumMl,  7  J.  R.  35. 

41.  Where  the  deputy  gives  the  sheriff  a 
bond  to  indemnify  him  for,  touching,  and  con- . 
ceming,  the  execution  and  return  of  all  pro- 
cesses, writs,  &c.  which  might  be  executea  by 
the  deputv ;  and  the  deputy  having  taken  in- 
sufficient noil,  the  sheriff  had,  in  consequence^ 
been  attached  for  not  bringing  in  the  body ;  in 
an  action  by  the  sheriff  on  the  bond,  it  is  no 
defence  that  the  bail  taken  by  the  deputv 
were,  at  the  time  of  executing  the  bail  bond, 
good  and  sufficient;  for  the  liability  of  the 
defendant  is  not  to  be  confined  to  cases  where 
the  deputy  has  failed  in  good  fiiitb  and  due  dis-> 
cretion,  but  to  all  risks  which  the  law  attaches 
to  the  execution  of  the  process,  one  of  which  is 
the  permanent  responsibility  of  the  bail  to  the 
arrest    Stevens  v.  Boyce,  9  J.  R.  292. 

42.  Although  an  action  will  not  lie  against 
an  under  sheriff,  for  a  breach  of  duty,  yet  his 

Eromise,  upon  request,  to  pa^  mone^  which 
e  had  collected  for  the  plaintiff^  will  maka 
him  personally  refifjonsible ;  but  it  must  be  a 
clear  and  absolute  promise.  T\dUt  v.  Love,  7 
J.  R.  470. 

43.  The  declaration  and  confessions  of  a 
de|>ut^  sheriff)  made  to  the  attorney  of  the  , 
plaintiff,  in  answer  to  inquiries  relative  to  an 
execution  delivered  to  such  deputy  to  be  exe- 
cuted, and  while  the  execution  was  in  force, 
are  admissible  evidence  to  charge  the  sherifi. 
M<M  V.  IRp,  10  J.  R.  478. 

44.  R  seems,  that  a  special  action  on  the  case 
will  not  lie  against  a  gaoler,  at  the  suit  of  the 
sheri^  (or  a  negligent  cacape ;  but  that,  if  the 
sheriff  has  omitted  to  take  a  bond  of  indem- 
nity, the  gaoler  Is  answerable 'to  him  only  if) 
otstiififitfd,  on  his  Implied  undertaking  to  serve 
the  sheriff  with  diligence  and  fidelity.  Mak^ 
V.  Ostnmdu.  8  J.  R.  207. 
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45.  Where  a  Bheriff  levies  under  a  JL  fa^ 
anil,  before  the  sale,  the  paitiea  conipromiae, 
he  ivill,  notwithstandiDff,  tw  entitled  to  |Kmnd- 
age  on  the  sam  directed  to  be  levied.  HUdreA 
V.  mice,  1  C.  R.  193. 

46.  The  sheriff  is  entitled  to  his  potrndsre 
on  n  CO.  sa^  immediately  on  taking  th«  defend- 
ant's  bodv.    Adams  v.  iiopldni,  5  J.  R.  252. 

47.  Where  a  defendant  has  been  taken 
under   a    ea,  aa^  and    discharged   firom  the 

custody  of  the  sheriff,  on  the  ground 
[  *863  ]    that  no  previous  Ji  /o.  •had  been 

Issued  on  the  judgment,  (there  be- 
ing no  special  bail  hi  the  action,]  the  sheriff  Is^ 
notwithatanding,  entitled  to  |H>undage,  as  h^ 
has  incurred  the  risk  of  being  made  liable  for 
the  escafie,  in  an  action  for  which,  be  could 
not  have  availed  himself  of  such  irre^iiaritj 
as  a  defence.  *  Scoil  v.  ShaWy  13  J.  R.  378. 

48.  And  it  makes  no  difference  that  the  de- 
fendant, after  being  so  discharged,  confessed  a 
new  judgment  to  the  plaintiff  for  the  amount 
of  the  former  judgment  on  which  satisfaction 
had  been  entered,  and  that  on  ea.  to.  regularly 
issued  on  the  second  judgment,  the  sheriff  had 
been  paid  his  poundage.     Ibid^ 

49.  And  he  is  not  obliged  to  resort  to  the 
plaiotif}^  but  may  demand  his  poundage  of 
the  attorney.    Adam»  v.  Hopkins,  5  J.  R.  252. 

50.  And  in  all  cases,  the  attorney  is  liable 
•to  the  sheriff  for  his  fees.  OusUrhfnd  v.  Day, 
9  J.  R.  114.    Adams  v.  HppkinSj  5  J.  R.  S52. 

51.  Admitting  that  the  sheriff  may  look  to 
the  client,  in  tne  fii-st  instance,  for  his  fees, 
jret,  if  he  sues  the  attorney,  without  demand- 
ing them  of  the  client,  he  thereby  determines 
his  election,  and  cannot  afterwards  resort  to 
the  client.     Ousterhout  v.  Day,  9  J.  R.  1 14. 

52.  The  sheriff^  on  levying  a  fine,  cannot 
demand  his  fees  of  the  party ;  mit  the  practice 
is  for  him  to  charge  them  in  bis  account  GiZ- 
bert  V.  BrazUr,  1  C.  R.  la 

53.  If|  after  a  iui^  has  been  summoned  for 
the  circuit,  but  befoi^  the  return  day  of  the 
venire,  the  sheriff  eoes  out  of  office,  he  is  en- 
titled to  the  fees  (or  summoniiig  the  jury,  but 
not  for  returning  the  ventre,  froods  v.  G^ton, 
6  J.  R.  125. 

54.  A  sheriff  is  entitled  to  his  reasonable 
fees  and  expenses  for  bringing  up  a  former 
sberifT^  on  an  attachment  tor  a  contempt  in 
not  returning  process.  Smitk  v.  BirdsalL  9  J. 
R.328. 

55.  If  the  sheriff  arrest  a  penon  vtrhile  priv- 
ileged from  arrest,  such  service  being  irregu- 
lar and  void,  he  is  not  entitled  to  any  f^es. 
Wragg  V.  Swart,  10  J.  R.  93. 

56.  A  sheriff  is  entitled  to  three  doOars  per 
diem,  for  going  to,  and  returning  from  the  Su- 
preme Court,  when  compelled  to  attend. 
Bryan  v.  Stely,  13  J.  R.  123. 

VT.  Bond,  ffe^f  for  ease  and  faver^  and  colore 

offidL 

[Sess^  3&  e.  07.  a.  la  1  N.  R.  L.  4fla] 

57.  A  bond  at  common  law,  to  the  sheriff^ 
COoditioQed  that  the  party  will  remain  a  true 


and  ftithful  prisoner,  is  good.    Dots  v.  Batt,  2 
J.  €.  239. 

58.  A  bond  taken  by  the  sheriff  to  induce  a 
less  rigorous  confinement,  (as  a  bond  to  per- 
mit the  prisoner  to  go  at  large  within  the  walla 
of  the  prison,)  if  tm  indulgenee  be  such  as  be 
may  grant  consistently  with  bis  duty,  is  not  a 
bond  fbr  ease  and  fkvor.    ibid. 

59.  A  bond  to  Indemnify  the  ali«iiff  aguntt 
an  escape  already  sufiered,  is  good.  Gtven  v. 
DHggs,  I  C.  R.  4S0. 

*dO.  But  a  bond  to  Indeftmify  a  [  ^9M] 
sheriff  fbr  not  caking  to  prison  a 

Krson  against  whom  he  held  a  ea,  sm^  is  void, 
tng  a  bond  lo  Indemnify  agatnar  an  eacape 
then  in  eontentdatlon.  L5)e  t.  Palmer,  7 
J.R.lSgL 

61.  The  Supreme  Court  said,  that  they  wera 
inclined  to  tfiink  that  a  bon<f  jriveti  by  a  firia- 
oner  in  exeeutkm  to  the  slieriff  or  gaoler,  fbr 
the  amcrant  of  the  debt  and  additional  charges, 
(In  order  to  procure  his  release,)  wm  a  hood 
mr  ease  ana  ftvor,  and  by  color  of  office 
Riehmmd  v.  Htheris,  7  J.  R.  31ft 

62.  If  a  sheriff,  on  arresting  a  defendant 
take  fh)m  hhn  the  promiffory  note  of^  A^ea- 
dorsed  by  die  defendant  in  Mank,  mm  aecority, 
the  assignment  or  transfer  ia  illegal  and  vto^ 
being  contraiy  to  the  stattne  concerning  dier- 
iffs.    Strong  v.  Tomfkms,  8  J.  R.  Sa 

63.  And  m  an  action  against  tho  maker,  by 
the  sheriff  aa  endorsee,  the  defendant  may 
avail  himself  of  tkat  fbec  to  deleai  the  aetioa. 
Jbid. 

64.  Any  eontract,  or  ercfi  a  promiae  to  care 
harmless.  Is  wkbin  the  statute,. and  void, al- 
though tbe  act  flpeaka  only  of  an  obKgatjoa. 
ibidm 

VII.  Gmol  lAsffiet ;  (a)  WbsmOe  UhtrUes  ^As 
raol  are  to  be  granted,  imd  on  toM  stambf ; 
(b)  Uliai  %s  an  tseme/rom  Urn  goal  HberHes, 
/or*Md».tk€th€rff%siiabUi  (e)  JkHmfir 
the  escape^  and  mvuienee  and  dafema  Ikerem; 
{d)  Shsrifs  remedg  oaer^      ^ 

[Sesa.  36.  c  69. 1  N.  R.  L.499.] 

(a)  ir&m  Urn  libaiiss  of  tho  gaoi   art  to  is 
granted^  and  om  mkai  se€Uri^ 

65.  The  act  ia  Imperative  on  tiie  slieriff  to 
ffrmnt  the  liberties,  on  tender  of  a  aufBcieot 
bond.    Holmes  v.  Longing,  3  J.  C.  7SL 

66.  The  sheriff  is^  not  bound  to  take  a  bond 
until  the  liberties  are  defined  aeeordinff  to  law. 
BxsseU  V.  Kip,  5  J.  R.  69. 

67.  A  priaoner  in  exeoutioB  under  aa  at- 
tachment fbr  costs,  is  entitled  to  the  liberties, 
/sdbon,  ex  dem.  Green,  v.  JB^bOuwa,  1 C.  R.  252. 

68.  A  dafendaQt  wbo  baa  been  aurreo- 
dered  by  his  bail,  is  in  custody  on  civii 
process,  and  l0  entitled  to  the  liberttcfi,  and  his 
bond  is  assignable  whhin  the  act,  8m.  32.  c 
148.    JTetto^  V.  Monro,  9  J.  R.  300. 

69.  The  bond  under  the  atatnte  may  be 
taken  in  double  the  amoinit  of  the  execotiea, 
together  widi  the  sheriff\i  fees  fbr  pmind- 
age.  IMe  v.  Mov»on,  %  J.  C.  205.  &  P. 
Smith  V.  Jansen,  8  J.  R.  111. 

70.  A  warrant  of  attorney  given  to  tbe  sher- 
iff, to  confess  judgment  on  a  bond  for  the  lib- 
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erdes  of  the  priaoDi  is  Toid.    DniU  t.  JIfotitton, 
1  J.  C.  1S». 

71.  The  bond  »  merely  for  the  sheriff's 
iiulemiiity,  which  be  may  waiv^  and  grant 
the  Kbertiee  without  taking  eeeurity.  Ihlmts 
T.  Lanttngt  3  J*  0.  7a  PeUn  v.  Henry^  6 
J.  R.  \2U 

7Sl  In  the  ooodition  of  a  bond  taken  by  the 
■iierffi^  on  suffering  *a  priaonor  in 
[  *365  ]  exeeution  to  go  at  wrge  within  the 
gaol  liberties,  the  sheriff  added  to 
the  conditioa  authorized  by  the  statute,  the 
following  words :  **  that  the  prisoner  ahoitld, 
9M  the  teqnesc  of  the  sberi^  egsin  surrender 
bimaelf  to  tlie  prison,"  Sec ;  keH  that  the 
iioiul  was  void,  as  taken  estsre  o^Bm,  and  in 
terms  not  aothorized  by  the  suitttteb  SuUivan 
r.JiUxandtr^  10  J.  SL  233, 

(b)  ff'hai  is  an  t9caj>efh>m  ike  ^tu)l  liberties  Jbr 
vshidLihe  sheriff'  is  itablt, 

73.  For  a  mere  inToluntery  escape  oo  the 
pert  ef  the  prisoner,  as  by  eecideotally  or  in- 
advertently going  beyond  the  liberties  which 
were  bounded  by  an  hnagioary  line,  and  re- 
tureing  imnasdiatel^  heme  actioe  farongbt, 
tbe  sheriff  is  not  iiablew  DUe  v.  AMUim^  2 
X  a  905.  &  P.  Balhu  r.  Kip,  7  J.  R.  175. 
Kip^.BaksQck,id.n^ 

74.  If  tbe  prisoner  go  beyond  the  liberties, 
knowingly, end  voluntiuily,  on  the  pretence  of 
avoiding  a  bank  of  snow,  which  obstructed 
bie  usual  walk,  it  is  an  eaeape,  tbe  cause  as- 
aigned  being  insufficient*     bisseU  v.  JKju>,  5 

7^  Where  the  liliercies  were  not  defined  by 
visible  marks  or  boundaries,  end  the  prisoner 
erent  beyand  tbem  into  a  building  which  was 
supiiosed  to  be  within  the  limits,  and  staid 
one  hour,  and  then  returned,  it  is  an  eseape 
for  wbioh  the  sheriff  is  liahh).    »id. 

76b  But  if  the  defendant  had  averred  that 
tlie  prisoner  returned  befoce  suit  brought^  it 
vf  oald  be  a  good  defence ;  end  without  such 
au  averment,  the  plee  is  bad  in  admitting  the 
escape  without  a  justification,  and  it  wi&  be 
intended  that  ike  plaintiff  oommeneed  his 
autt  pending  the  escape,  and  belbre  the  return. 

77.  If  a  prisoner,  admitted  to  the  lihertiea, 
without  giving  seourity,  go  beyond  the  limits, 
bttt  cetiim  brnre  suit  brought,  the  sheriff  is 
not  liable  for  an  escape.  PeUrs  v.  Hessnu  6 
J«  R.  131. 

78.  The  act  regulating  tbe  libenies  of  gaols 
is  to  be  coiundered  as  enlarging  the  prison  to 
the  ean|QBed  limits,  and  as  long  as  tfa!e  prison- 
er IB  Within  those  linaits,  he  is  to  be  oonsid- 
ered  in  prison.  Hotmes  v.  Latmng^  3  J.  C. 
7a  &  A  Ptkn  V.  Amy,  5  J.R.  121.  See 
jws<,89. 

791.  Tbe  prisoner  is  bound,  at  his  peril,  and 
at  tbe  risk  of  his  sureties,  to  keep  within  the 
liberties:  and  if  the  lines  are  in  stof  part  va^pie 
aiad  indefinite,  be  should  confine  himself  with* 
in  pkices  where  they  are  apt  so.  ISp  v«  Brig^ 
ibons  7  J.  IL  168. 

8a  The  liberties  baving  been  appointed,  it 
je  the  dtuy  of  the  sherin  to  take  tlie  bond ; 


but  it  is  not  his  duty,  but  that  of  the  prisoner, 
to  ascertain  the  lines,  and  to  observe  them. 
Ibid. 

81.  Where  the  limits  of  the  liberties,  as  de- 
scribed in  the  map  and  survey  ou  record,  are 
uncertain  and  contradictory,  U  seems  that  the 
reputed  limits  are  the  best  evidence  of  the 
actual  liberties  of  the  gaoL  BaUou  v.  JUto,  7 
J.  R.  175. 

(c)  AeUonfor  the  escape^  and  evidence  mid  db- 

Jence  wh/erexn. 

62l  In  an  action  on  a  bond  for  the  liberties, 
tbe  suggestion  of  the  *breach  gen- 
erally, in  the  words  of  the  condi-     [  *306  ] 
tion,  is  sufficient,  without  alle^ng 
tbe  particular  damages.    SsKdh  v.  Jansen^  8 
J.  R.  111. 

83.  Tbe  plaintifi^  in  a  suit  on  tbe  bond,  is, 
pnmafaciej  endtled  to  recover  the  whole  debt 
due  in  the  original  suit,  and,  ar  least,  as  much 
as  he  hss  actually  lost  by  the  escape.  Kellogg 
V.  .Msnro,  9  J.  R.  300. 

84.  In  order  to  charge  the  aberiff  with  the 
escape,  it  is  sufficient  evidence,  ^wisia/aoie,  on 
the  pert  of  the  plaintifi^  that  the  prisoner  was 
seen  at  large,  walking  in.  the  street.  iSKefsord 
V.  Kip,  7  J.  R.  165. 

85.  Where  a  bond,  taken  by  a  new  sheriff 
for  hie  security  in  granting  the  liberties  of  tlie 
gaol  to  a  prisoner  in  execution,  stated  the 
amount  of  the  execution  for  which  he  was  in 
custody,  it  wes  held  conclusive  as  to  the  ftct, 
so  that  the  sheriff,  in  an  action  aAerwards 
sgainst  bim  fiir  as  escape,  cbnld  not  allege  that 
it  was  not  the  true  sum,  or  that  he  had  not  no- 
tice of  the  true  sum  before  the  eseape.  2Vi- 
madge  v.  Ekkm^nd,  9  i.  R.  85. 

8&  The  bond  given  to  the  sheriff  is  hitend- 
ed  as  an  indemninr  for  his  liability  to  the  plain- 
tiff, but,  technically,  it  is  not  a  bond  of  indem- 
nity, and  fien  dammfieedus  is  not  a  good  plea. 
mteds  V.  lIoiMn,  5  J.  R.  42. 

87.  It  does  not  iuetifyan  eaeape,  that  the 
liberties  were  imdenned  by  visible  boundaries 
or  monuments.    Bissdi  v.  Kip,  5  J.  R.  89. 

88»  The  sherifiE;  in  en  action  against  him, 
cannot  take  advantage  of  error  in  tlie  execu- 
tion.   Ibid. 

89.  By  the  act  relative  to  geoils,  (Bess.  24.  c. 
91.)  passed  dOth  Marth,  180J,  the  liberties  are 
meieiy  an  extenaion  of  the  walls  of  the 
nrieott ;  and  if  the  prisoner,  who  has  given  a 
bend  to  the  sheriff  for  tlie  liberties^  voluntarily 
goes  beyond  the  limits,  his  bond  is  forfeited, 
and  tbe  sheriff  may  retake  him  on  fresh  pur- 
suit, and  recommit  him  to  close  custody,  or 
bring  an  action  on  the  bond.  Jansen  v.  SmUm^ 
In  error,  10  J.  R.  548.  &  P.  Barry  y.  MmdeU^ 
10  J.  R.  563. 

90.  And  where  such  prisoner  goes  beyond 
the  liberties,  without  the  privky  or  consent  of 
the  sherifi^  and  an  action  is  brought  against  tho 
sheriff  for  an  escape,  he  may  plead  (as  st 
common  law)  a  recaption  on  fresii  puieuit,  or 
voluntary  return  before  suit  brought,  in  bar 
of  the  actiout  in  die  same  manner  as  if  there 
had  been  no  liberties  establiahed,  and  the  ea- 
eape bad  bcMifhim  the  walls  of  tlie  prison.  iUeC 
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91.  And  tlie  duty  of  sberifft,  m  to  eaeapea^ 
and  their  defence  of  recaptioo  and  volantary 
return  before  suit  brought,  remain  the  mtme 
as  before  the  atntute  relatiTie  to  gnal  ribeitiea, 
and  before  the  act  of  tlw  Sck  t/tertf,  1810. 
(Sen.  33.  c  187.)    IM. 

99.  The  boDdapkento  aherifla  lor  tba  ii^ 
ertiea  are  for  their  iBderanityMiy ;  and  aaither 
the  aheriff  nor  hia  aaMgnee  (in  caaa  of  an  aa- 
aignmeDL  by  virtue  (x  tbe  act  of  tbe  98th 
Mar€K  1800,  aa«.  33.  c  1484  mb  raoover  an 
Buch  bond,  without  abowiog  that  be  ia  injured 
or  damnified.    Bony  t.  Mtmddl,  10  J.  R.  563. 

9a  And  to  an  aotna  an  aueb  band  by  tbe 
aheriff  or  hk  awigmw>,U  ia  a  good  plenki  bar, 
that  tbe  priaoaer  voluatafilf  fetmad  ' 
auit  brought    JUd. 

•94.  BiitevMi  ifdilica 
[  *867  ]  tton  of  tbe  act  of  tbe  S8tk  Jiardk, 
1809,  m  not  wiaU  fbiwded,  yet 
the  act  of  tbe  5th  j^inl,  1819,  ia  ao  6r  a  tuw 
tual  repeal  of  iIm  ftufiunm  «f  fonaer  aeia; 
for  the  reeaptian  on  9«flh  amaidi,  er  vaiuBtaqr 
return  before  action  brougnt,  beiftga  |aod  diK 
fence  to  the  aberilf,  IB  wm  aetiea  MvkMt  bim 
for  the  eaoapa,  it  ii  equally  a  fBod  dafe—a  for 
the  priaonar  and  hia  nt aiiaa,  in  i 
them  by  tha  abariff  or  hit  anDgneew  on  the 

95.  Butaaetbaoaieaof  SrWannT. 
4J.1L45^  An*  y.  Fnn  Jaeedk,  7  d.  R. 
^oaditf  T.  Mmmh  9  J.  R.  994.  in  the  8n|Mmna 
Court  In  Timtm  w.  Lammmg^  it  waa  AaK 
that  neither  recaption  nar  vohiiMy  rebinnba^ 
fore  auit  brought,  pnrgad  an  aaaapa  by  a  pn^ 
oner  who  had  |;mn  n  band  for  tba  liinrtiaa, 
Buch  eaeape  bauig  neitbar  a  ▼olunlaiy  nar  a 
negligent  aaeapa,  and  the  ahefHT  bavbv  no 
power  to  reukew  Bv  iia  aet  nf  the  5lb  JtmU^ 
1810,  (Bant  aa  c.  1^7.  n  &)  pmnd  after  the 
deciaion  in  TSBmmm  ▼.  JE^niny,  ihariflb  vara 
permitted  to  plead  leeBptien  ar  vobinlaiy  n^ 
tun,  aa  at  aonnnan  law :  but  in  l^iaafc  v.  Vmm 
JQeecA,  it  waa  Md,  Ibat  the  aal  had  not  am- 
troapective  operation,  aa  that  a  aheriir  oould 
not  avail  himaalf  of  tbaae  pifnat  In  actiona  oom^ 
menced  before  that  atacuta  waa  pawnd ;  and  in 
MamtUU  ▼•  Bmmk  (raveiaed,  «l  •Hpiv*  in  the 
Court  of  Efran,)  it  waa  htUf  by  tha  Suprama 
Court,  that  the  act  waa  intended  only  forllM 
relief  of  tiie  abaiif;  and  ww  no  proiectiaB  in 
an  action  by  tha  andcDev  of  ti»  aMriff^  bond 
againat  tbe  original  dabttw  and  Ida 

96.  Where  a  priaonar,  on  asaeutian, 
ted  to  the  Hbertiea  of  tha  mI,  want 
the  limits  on  iShmday,  and  the  pbdnti^  on  ibe 
MMie  day,  before  the  pi'iauuei^  rotnm,  filled  np 
a  capimB  againat  the  iibaHff  for  tba  eaeape  nnd 
delivered  it  to  the  ueiemi  ?  Md;  that  iba  pf» 
ceai  being  ianed  an  iSbmlqf^  wna  voM^  nnd^ 
therefore,  not  auch  a  oommencemeiK  of  a  auk 
aa  would  prevant  dM  ibariff  from  pleading  a 
Toluntaiy  return  before  auit  brov^M;  Fm 
Fedk<en  T.  PorfAKik,  19  J.  R.  17& 

97.  A  debtor  in  execution  leftdiegnoSlilM-l^ 
tiea  on  Smdag,  and  Want  to  tba  pbdnddni 
houses  and  obfidned  hia  written  parndation  to 
go  at  large  until  nine  o^elock  the  next  maniiogt 
fteld,  that  tbe  pemritancm  wan  no  defence  in  an 
action  for  tbe  eaeape  aieatnat  the  abarii;  eepa^ 


cially  aa  die  debtor  oturined  the  fieanae  fraud- 
ulently, auppoeing  that  the  judgment  would  be 
therafay  dtacbarged.  JSumi  r.  PoiaMr,  16  J. 
R.181. 

9a  An  notion  aguMttbaaberiffforaneBa^i 
ia  naC  well  eannnanead  by  handing  a  writ  to  a 
peraon,  with  directiona  to  go  and  aea  tbe  priB- 
oner  atf  ibolinhinfiba  jaoi  lifael<fB^  and 
ibantndalitertbaWBitlnlfiBawoner.  rita- 
dkrw.  CfannaaiBf,  18  i.  R.  49a 

9a  ^nia  writ  mnat  ha  aeiua%  dofivered  ta 
tfaeeaBoner^ar  left  ^  Jmb  afieui ar  ba  iaaned 
atti  aani  ta  Mn»  wtahtba  abaafaBMiypowllveand 
unnqnifcal  inteadon  tn  oonunanee  tba  aait 
while  the  prlBonarJi  off  tba  linulB.    JUdL 

lOa  To  auppoffi  iba  notion,  iba  fool  of  the 
ntwannr  banig  baynnd  tba  Hnriianf  ibn  gaal 
libertiea,  muat  be  flOanBtivefty  and  antiifti 
torily  Bhown,  by  direct  and   pontivo   proof 
Nothiog  wiU  U  intasded  ««  infonnd.    ML 

MOl.  Where* ca^pMtfu^rMpond. 
againat  a  aherifT  for  an  eaeape,  was  f  *3681 
dalinwnd  cotbo  wMbof  ttaaearMwiv 
at  hie  dwnNlng'bauBa,  |ahe  eoBBoar  bningibtn 
abaavt,)  while  tha  prlBoner  wna  ncBunUy  bayeod 
the  lindm  of  tbe  gaol  Ibat^ePi  diHU|ft  be  im- 
mediaialy  nAer  renwned,  it  io  a  anAaieBt  ewn 
manaauBBnt  of  an  netien  i^gaiuBt  dbe  aheriff  ^ 
fomtbe  return  ef  tba  prtener,witlHn  tbe  Iih> 
ertiea,  BO  aatomahetbe  ahariff  Hable  for  the 
aaeapa.    Jftunainy^lhni,  17  J>  IL€aL 

ral  if  die  joiy,  bi  an  netian  for  nn'«BCM 
§md  that  the  priaoner  rotuntariir  nmiiaiil  be- 
fove  Bttn  bMmgbt,  bnt^bat  uM  denndnDt  had  not 
died,  with  hia  plM,  ab  aMnvil  tbni  the  aaeapa 
waa  without  the  knowledge  or  cooaent  of  the 
daftndani,  die  foidlBg  ae  to  the  want  oTan  affi- 
devil,  maybe  Njeoiaaaaaarpltnngai,  babig  nm* 
wr  nev  ni  neuaii  one  oaiengwig  ewc^Biveiy  w 
lbe\Joni^  JMWueand^  ^^Innncf^;,  In  oner 
Id  J.  R.  907. 

103L  Whether  under  di»  bibwiIb  ceneefniBg 
BbBiHK  (fleaiu  m,  o.  4l8.)n  plan  of  a  vnioatafy 
mtnra  hefore  anit  bmght^  need  be  ^nrifled  liy 
afldavit}  the  trerdanrAe  ai'.t nppt/hig  onlf 
l»  «  plea  ef  rulnbiiig  en  n  iruBb  panaii> 


101.  If  the  pleaef  n»Biunnuy  Ktem  of  the 
prlaanuiv  beibmaub  bmngbt,  ianot  rertdiidly 
affidavit,  the  plaintifr  may  treat  the  plea  m  a 
nnliky,  or-mnm  idw  Oeanie  net  H  midb»  er  if 
tbe  geneeai  tHBee  be  plended  wwh  neiiee  w 
aneb  defonee,ne  imq^  tneee  ibnCleuiCiBetnhe 
ou&ibeiMlioa.    Hii 

lOSw  Bdt  if  he  aeeepw  the  plea,  without 
awdBVn^nnfl  geee  te  inM|  lie  ommei  make  the 
olQMfcmnttoitW.   IWd. 

1<XW  A  pieinliu  to  indemnliy  dm  BberHr  fe» 
a  vabrnmry  eeene  liwadj  nmde^  ia  falid. 
Ubb^K  WSmm.  I4X  R«  Ml ' 

1€7»  Thengb  a  pmilunB  uuneamof  a<»edb-> 
or,  that  hta  debtor  In  aseeution,  may  lea^  tha 
libaideBofibe  jgeoH  wHi  esonm  tbe  eaeape  and 
diacbmgatheimigttiem|yetanamenimy»<^ 
mem  subBM|ueni  mifoe  eacBfia  dmtibedilNor 
tttttf  renmin  our  of  the  nmnB^  iann«RHbBige| 
for  a  rigfaier  aoden  fortbemwape^  bavl^eece 
accrued,  can  only  he  defoatad  by  n  ibUaaemi 
der  eeal)  or  iir  ngreemefit  forn  wsftblB  eoodd 
ermion.    8md  ^.Pdmt^  W  t^  IL  ttl. 
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(d)  Sheriff^s  remedy  over. 


108.  Where  an  action  is  brouglit  against  the 
sheriff  for  an  escape,  the  Court  will  stny  execu- 
tion on  the  judgment,  to  allow  the  sheriff  time 
to  bring  his  action  on  the  bond.  (Sess.  31.  c. 
148.  8.  a.)   M'htyre  v.  Woods,  5  J.  R.  357. 

109.  llie  sheriff  is  not  liable  to  pay  interest 
during  the  time  the  proceedings  are  so  staid. 
Ibid. 

110.  Afler  a  recovery  against  the  sheriff,  in 
an  action  by  him,  on  the  bond  agt^inst  the  sure- 
ties, he  is  entitled  to  recover  the  costs  of  de- 
fending the  suit  against  himself  for  the  escape, 
as  part  of  the  damages.    Kip  v.  Brigham,  7  J. 

R  168. 

111.  In  an  action  against  a  sheriff  for  an 
escape,  he  gave  notice  of  the  suit  to  the  pris- 
oner's sureties,  who,  in  conjunction  with  the 
sherifi;  defended  it,  and  judgment  was  given 
against  the  sheriff;  in  an  action  by  the  sheriff, 
against  the  sureties,  on  the  bond  for  his  indem- 
nity, the  former  judgment  is  conclusive  evi- 
dence, and  the  defendants  cannot 

f  •369  1    •controvert  the  fact  of  the  escape. 
Kipy.  Brigham,  6  J.  R.  158.    S. 
C.  7  J.  R.  168. 

112.  Where  a  verdict  has  been  recovered 
against  the  sheriff,  in  an  action  by  him,  afler- 
warrls,  on  the  bond,  the  postea,  without  the 
judgment  is  evidence  to  prove  the  recovery 
and  actual  damages,  at  least,  if  not  the  escape. 
Kip  V.  Brigham,  7  J.  R.  168. 

113.  Wiiere  a  bond  is  given  td  the  sheriff 
for  the  gaol  liberties,  and  the  debtor  escapes, 
but  is  aflerwards  taken  into  custody,  and  a  new 
bond,  with  new  sureties,  is  given  to  the  sheriff, 
this  does  not  take  away  the  sheriff's  right  of 
action  against  the  surety  on  the  first  bond,  in 
consequence  of  the  sherifTs  being  sued  for  the 
esc4ipe.    Leal  v.  Wigram,  12  J.  R.  88. 

114.  In  an  action  on  a  t)ond  given  to  a  sher- 
iff for  the  ^ol  liberties,  the  iudgment  is  for 
the  plaiutifi*  for  the  whole  penalty  ;  hut  he  can- 
not have  execution  for  more  than  the  original 
debt,  with  interest  and  costs.  Sprague  v.  Sey- 
motur^  15  J.  R.  474. 

115.  Where  judgment  has  been  obtained 
against  the  sheriff  for  the  escape  of  the  pris- 
oner on  execution,  who  has  given  a  bond  for 
the  gaol  liberties,  the  sureties  are  entitled  to 
prosecute  a  writ  of  error  in  tJie  name  of  the 
sheriff,  to  reverse  the  judgment  against  him ;  a 
recovery  against  the  sheriff  being,  in  effect,  a 
recovery  against  them ;  and  if  the  sheriff  re- 
lease errors  in  the  judgment,  it  will  be  set  aside 
in  equity.  Lyon  v.  TaUmadge^  in  error,  14  J. 
R.501. 

VIII.  Change  of  ike  aJuriff,  emd  its  consequences. 

116.  If,  afler  the  arrest,  and  before  the  de- 
fendant has  given  bail,  he  is  delivered  over  by 
the  sheriff,  by  whom  he  is  arrested,  to  his  suc- 
cessor, the  assignment  will  not  affect  his  right 
to  be  discharged  on  giving  bail.  Richards  v. 
PorUr,  7  J.  R.  137. 

117.  After  the  old  sheriff  is  out  of  office,  he 
cannot  return  a  writ  executed  by  him.     Ibid. 

118.  The  old  sheriff  should  deliver  the  writ 
to  his  successor,  who  ought  to  return  it  in  to 
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Court,  with  the  former  sheriff's  return  thereon. 
Ibid. 

119.  And  if  the  new  sheriff,  before  the  re- 
turn day  of  the  writ,  let  the  defendant  to  bail, 
he  should  add  to  the  former  sheriff's  return, 
stating  the  fact.     Rid. 

120.  If  the  former  sheriff  does  not  deliver 
the  writ  to  the  new  sheriff,  but  returns  it  him- 
self, cepi  corpus  in  custodiaj  and  the  new  sher- 
iff lets  the  defendant  to  bail,  he  will  not  be 
liable  to  the  plaintiff  for  not  giving  him  notice ; 
for  the  irregularity  was  in  the  old  sheriff,  in  not 
handing  over  the  writ.    Ibid. 

121.  If  a  writ,  delivered  to  the  old  sheriff,  is 
not  specified  in  the  indenture  of  assignment, 
the  new  sheriff  is  not  bound  to  take  or  detain 
the  defendant  thereon.    Ibid. 

122.  And  whether,  without  a  delivery  of  the 
writ  to  the  new  sheriff,  he  is  responsible  for  a 
prisoner  taken  by  the  old  sheriff,  and  transfer- 
red to  him  before  the  return  day  ?  Quare.   Rid, 

123.  Whei^  a  new  sheriff*  is  ap[X)inted,  the 
prisoners  remain  in  •custody  of  the 

old  sheriff,  until  they  are  delivered     [  •870  ] 
to  his  successor.      Hempstead  v. 
freed,  20  J.  R.  64. 

124.  If,  therefore,  the  old  sheriff  omits  to 
assign  over  to  the  new  sheriff,  a  prisoner  on 
execution  who  has  l)een  allowed  to  go  within 
the  gaol  liberties,  on  giving  security  for  that 
purpose,  this  is  not  an  escape,  for  which  the  old 
sheriff  is  liable,  as  long  as  the  prisoner  remains 
within  the  limits  of  the  liberties.    Ibid, 

125.  The  right  of  the  old  sheriff  to  assign 
over  to  his  successor  in  office,  prisoners  on 
civil  execution,  being  for  his  own  security  and 
benefit,  may  be  waived  by  him ;  but  the  pris- 
oners not  delivered  over,  are  to  be  deemed,  to 
all  intents  and  purposes,  in  his  custody ;  and, 
in  case  of  actual  escape,  he  will  be  liable.    Ibid. 

12&  Where  an  indenture  of  assignment  of 
prisoners,  from  the  old  to  tlie  new  sheriff,  spe- 
cified a  suit  by  the  title  of  A.  B.  if  Co.  y.  C. ; 
held,  that  this  was  sufficiently  certain,  without 
giving  the  names  of  all  the  plaintifft  at  large : 
It  was  a  sufficient  notice  to  the  new  sheriff  of 
the  execution  against  ilie  prisoner.  TaUmadgt 
V.  Richmond,  9  J.  R.  85. 

See  tit.  CuANCERT,  XXIII.  LXIIL 
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IV.  Charter  party  and  affreightment ;  (a)  FT^en 

freight  is  due ;  by  whom  to  be  paid,  and 
of  the  lien  on  the  goods ;  (b)  Pro  rata 

freight,  and  return  of  freight;  (r)  De- 
murrage ;  (fl)  Expenses  attending  goods : 
(e)  Of  the  dissolution  of  the  contra*  t  of 
affreightment;  (f)  Action  for  the  ion- 
delivery  of  the  goods,  and  damages. 
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hiliijf  for  embezzlement  of  cargo  ;  (c) 
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1.  Ownen  ofMpt  or  vetaeb,  andfkeirliabQiiy. 


1.  If  the  owner  of  a  veowl  charter  her  for 
a  voyage,  retaining,  however,  the  management 
of  her,  and  hiring  and  paying  the  niaater  and 
crew,  and  fumiahing  them  wiui  provisions,  the 
hirer  does  not  become  owner,  pro  hoc  rice,  but 
the  original  ownerehip  continues.  APhUyrt  v. 
Baunu,  1  J.  R.  229. 

2.  If  tlie  owner  of  a  vessel  charters  her  to 
the  master  for  a  certain  period  of  time,  the 
master  covenanting  to  victual  and  man  her  at 
his  own  cost,  he  is  to  be  deemed  the  owner  pro 
kae  vice,  HalUl  v.  Columbian  inturance  Com- 
pany, 8  J.  R.  272. 

3.  The  rtgiattr  of  a  ship  is  not  evidence  of  the 

ownership  of  the  *|)erBon  in  whose 
[  *871  ]     name  it  stands.    iMmard  v.  HwnJt- 

ingUm,  15  J.  R.  298.  &  P.  Shmpc 
T.  UnUed  Jniurance  Company^  14  J.  R.  201. 

4.  Where  a  vessel,  under  the  charge  of  a 
pilot,  while  the  master  is  on  shore,  runs  against 
and  injures  another  vessel,  (the  master  oeing 
held  not  to  be  responsible,)  whether  the  own- 
ers are  liable  for  the  conduct  of  the  pilot? 
Snell  V.  Rich,  1  J.  R.  305.  {See  Busty  v. 
Donaldson,  4  Dall.  20a)    [See  Piix>t.1 

5.  The  owners  of  a  vessel,  as  well  as  the 
master,  are  responsible  for  the  goods  which 
they  have  undertaken  to  carry,  if  stolen  or 
embezzled  by  the  crew,  or  any  other  person, 
though  there  be  no  fault  or  negligence  imputed 
to  them.    Sehieffelin  v.  Harvey,  6  J.  R.  170. 

6.  Where  goods  were  shipped  ai^ew-York, 
to  be  deliver^  at  London,  and  on  the  arrival 
of  the  ship  the  goods  were  refused  admission, 
being  prohibited  by  the  laws  of  Emgland,  and 
the  consignee  and  master  agreed  that  the  goods 
should  remain  on  board,  and  be  returned  to 
the  shippers  in  AVw-  Yoiii,  at  their  risk,  tliey 
paying. tiie  freight  from  London,  snd  an  en- 
dorsement was  made  on  the  bill  of  lading  to 
that  effect ;  held,  that  the  ship  owner  was  re* 
sponsible  for  the  embezzlement  of  an^  part 
of  the  goods  between  the  time  of  their  first 
»hipment  at  JSTtw-York  and  their  return  thither, 
though  Engiish  custom-house  officers  were 
on  board  during  the  time  the  vessel  was  in  | 
Lonflon,  and  though  tlicy  may  have  embez- 
zled the  goods,  and  not  the  master  or  crew,  or 
any  person  with  their  knowledge,    ilnd. 

7.  The  owner,  as  well  as  the  master,  is 
liable  for  repairs  done  to  a  vessel.  Marquand 
V.  mib,  16  J.  R.  89. 

8.  Where  a  person  supplied  stores  to  a  ship 
on  the  onler  of  one  of  several  owners,  who 
acted  as  the  ship's  husbtuid,  and  took  his  note 
in  payment,  and  gave  a  receipt  in  full ;  hM, 
that  all  the  owners  were  liable,  the  note  not 
being  paid.  Sekemerhom  v.  Loines,  7  J.  R. 
311. 

9.  A  mortgagee  of  a  ship,  out  of  possession, 
is  not  deemed  the  owner,  so  as  to  be  liable  for 
repairs  or  necessaries  furnished  the  ship,  not  a 
charge  or  lien  on  the  ship  itself.  M*Jntyre  v. 
SeoU,  8  J.  R.  159. 

10.  A  mortgagee  of  a  ship  in  possession  is 
liable  to  the  master  for  his  wages,  if  the  voy- 
age be  performed  for  the  benefit  of  the  mort- 
gagee.   Champlin  v.  BuUer,  18  J.  It  109. 


11.  But  where  the  master  made  a  special 
agreement,  as  to  his  wages,  vrith  M .,  the  mort- 
gaeor,  or  real  owner  of  the  vessel,  and  with 
full  knowledge  of  a  private  agreement  between 
M.,  and  the  defendsiiit,  who  bad  no  interest  in 
the  voyage,  but  m«nely  lent  his  name  to  cover 
the  voyage  for  the  b^efit  of  M.,  and  without 
receiving  the  freight  or  profit ;  held,  that  the 
plaintiff  was  bound  by  his  special  agree tneni^ 
and  could  not  waive  it,  and  soe  the  defeodant 
as  owner.     Ibid, 

12.  Wliere  a  contract  was  entered  into  for 
the  sale  of  a  vessel,  the  possession  of  which 
was  immediately  taken  by  the  purchaser,  but 
it  was  agreed,  that  a  bill  of  sale  was  not  to  be 
given,  until  the  whole  of  the  purchase  monej 
was  paid  ;  and,  in  the  mean  time,  the  register 
stood  in  the  name  of  the  original  owner,  wbo^ 
however,  exercised  no  control,  in  any  regpec^ 
over  the  vessel ;  held,  that  he  was  not  liable 
for  repairs  made  by  direction  of  the  master,  sf 
agent  for,  and  on  the  credit  of  the  purdbaser 
of  the  vessel,  between  the  time  of 

the  execution  *of  the  contract,  and     [  *37S  ] 

its  final  consummation,  by  delivery 

of  the  bill  of  sale ;  but  that  the  person  ftimiali- 

ing  the  repairs  must  look  to  the  purchaser  ior 

payment    Leonard  v.  Afiltnirtoii»  15  J.  R. 

298. 

13.  In  an  action  by  the  master  for  his  wages 
sgainst  the  owner  ofa  sliip,  who  held  an  abso- 
lute bill  of  sale  from  M.,  as  well  as  a  register 
of  the  ship  in  his  own  name,  the  defeodant 
may  prove  by  parol,  that  the  UU  of  sale 


given  by  him  nierely  as  collateral  securirr,  Iw 
way  of  mortgage.  Champlmv.  BvUtr,  18  /. 
R«169. 

14.  Where  a  ship  is  not  put  np  as  a  general 
th[\y,  but  is  employed  by  the  owner  oa  bii 
own  account,  and  the  master  reeeives  tba 
goods  of  another  person  on  board,  as  a  part  of 
his  privilege,  taking  to  himself  the  freight  snd 
commission,  the  owner  of  the  ship  is  not  KaUs 
in  case  of  embeszlenient,  €>r  for  the  conluct 
of  the  master  in  relation  to  the  goods.  Xiag 
V.  Lenox,  19  J.  R.  235. 

II.  AuGioniy  t^tke  tnaster. 

15.  A  master,  who  ta  both  owner  and  con- 
signee, Iwars  the  former  eharaeter  alone  dur« 
ing  the  voyage,  and  of  which  he  cannot  devest 
himself.    Kendriekv.  Del^ldd,2C,1i.e7. 

16.  The  master  may  borrow  money,  on  lbs 
credit  of  his  owner,  for  necessarv  expenses 
and  repaiiB.    MUtoard  v.  HalUM,  2'C.  R.  77. 

17.  It  Hems,  that  the  master  mar  boimw 
money  to  pay  the  export  dunr  on  the  retura 
cargo,  it  lieing  done  in  good  faith,  and  for  the 
benefit  of  his  owner.    Jmd, 

18.  Rut  if  the  owner  receives  therar|ro»ii 
is  an  affirmance  of  the  master's  act,  and  he  ii 
exonerated.    Ibid, 

19.  The  authority  of  the  master,  as  such,  to 
appropriate  the  cargo  to  repairs  on  the  vessel 
determines  by  his  arrival  at  the  port  of  desti- 
nation. Unusd  jhuurfmee  Cbstpoiw  v.  SeoU,  1 
J.  R.  106. 

20.  In  case  of  necessity,  the  master  may  sel 
a  part,  or  hypothecate  the  whole  of  the  cargi^ 
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for  the  Decenary  refwin  of  the  ship ;  but  he 
cannot  mortgage  or  hypothecate  the  ship  for 
the  benefit  of  the  cargo.  Jbntotne  r.  Colun^ 
bian  Inguranee  Company,  9  J.  R.  29. 

21.  The  master  of  a  vessel  may  inflict  mod- 
erate correction  on  his  seamen,  for  sufficient 
cause;  if  he  exceeds  the  bounds  of  moderation, 
aud  is  guilty  of  unnecessary  severity  or  cruelty, 
he  will  be  liable  as  a  trespasser.  Broum  Vv 
HeMCRord;  14  J.  R.  1 19. 

III.  lAabilUy  of  masters, 

^SL  A  master  of  a  vessel  sij^ns  bills  of  ladinff 
for  goods  laden  on  board  his  vessel,  one  of 
which  be  keeps,  accomirainied  with  proofs  of 
the  neutrality  of  the  property ;  the  vessel  is 
captured,  and  the  cargo,  among  which  were 
the  ^ods  in  question,  libelled ;  the  master 
puts  m  his  claim,  and,  in  his  answer  to  the  in- 
terrogatories, states  that  he  had  signed  no  bill 
of  lading  lor  these  goods,  on  which  account 
they  are  condemned,  but  the  residue  of  the 
cargo  is  libelled ;  the  master,  acting  honafidt,  in 

this  case,  is  not  liable  to  the  owner, 
[  ^STS  ]     for  he  might  have  forgotten  *that 

he  had  signed  a  bill  of  lading,  his 
papers  having  been  taken  from. him  by  the 
captors,  and  his  answer  was  not  sufficient  to 
justify  a  condemnation.  Ckevioi  v.  Brooks^  I 
J.  R.  364. 

2;}*  An  action  will  not  lie  against  the  master 
of  a  vessel,  for  running  his  vessel  against  and 
injuring  another,  the  master  himself  l)eing 
ashore,  and  a  pilot  on  board.  Sndl  v.  Richj  1 
J.  R,  30.5.    [See  Pilot.] 

24.  The  master  of  a  ship  is  responsible  for 
the  goods  which  he  has  undertaken  to  carry, 
if  sioleh  or  embezzled  by  4he  crew,  or  any 
other  person,  though  no  fault  or  negligence 
niay  be  im|H]table  to  him.  Schieffdin  v.  Harvey, 
6  J.  R.  170.      - 

25.  Where  goods  are  embezzled  or  lost  dur- 
ing the  voyage,  the  master  is  bound  to  answer 
fur  the  value  of  the  goods  missing,  according 
to  the  clear  nett  value  of  the  goods  of  like  kind 
and  quality,  at  the  port  of  delivery.  fVatkin- 
son  V.  Laughionu,  8  J.  R.  213. 

26.  But  whether  he  is  liable  to  pny  interest 
from  the  time  when  the  goods  ought  to  have 
been  delivered,  or  not,  depends  on  the  circum- 
stances of  the  case ;  but  if  uo  fraud  or  miscon- 
duct is  imputable  to  the  master,  interest  will 
not  be  allowed.    Ibid. 

27.  A  master  of  a  vessel  having  signed  a 
hill  of  lading  .to  deliver  goods  at  Norfolk,  to  N. 
T.,  who  was  a  traikisient  person,  not  resident 
there,  and  having  no  agent  there ;  on  his  ar- 
rival, not  being  able  to  find  the  consignee,  he 
delivered  them  to  a  third  person  for  him ;  hav- 
ing acted  bona  Jide^  and  according  to  the 
usage  of  trade,  the  master  is  not  liable  to  the 
consignor.    MeoftU  v.  PoUer,  2  J.  C.  371. 

IV.  Coniratd  of  ekarUr  parhf  and  affrnM- 
meni ;  (a)  f9%en  the  freirhi  is  due,  and  by 
ukom  iitsto  be  paH  ana  of  <fte  lien  on  (he 
goqda  for  thefreif^hi ;  (b)  Pro  rata  freight, 
and  rdum  offretght;  (c)  Demurrage;  (d) 
JSxpemu  aUending  the  goods;  (e)  Cjf  the 


dissolutum  of  iks  ^atdraid  ^f  e^Mgktmenii 
(f )  Action  fir  the  nofirddivery  of  goods,  and 
damages. 

(a)  When  the  freight  is  due,  and  by  whom  His  to 
be  paid,  and  o/*  the  lien  on  the  goods  for  (he 
freight 

28.  No  freight  is  due  for  goods  which  per- 
ish by  perils  of  the  sea,  during  the  course  of 
the  voyage.    FYith  y.  Barker,  2  J.  R.  327. 

29.  So,  where  several  hogsheads  of  sugar 
were  shipped,  and,  during  the  voyage,  the  ship 
leaked,  owing  to  tempestuous  weather,  and  the 
sugar  was  washed  out  of  some  of  the  hogs- 
heads, which,  in  consequence,  arrived  empty 
at  the  port  of  destination ;  no  freight  was  due 
tor  the  empty  hogsheads.    Ibid. 

30.  This  rule  will  not  apply  to  the  case  of 
an  article  lost  by  other  causes  than  the  perils 
of  the  sen,  such  as  internal  decay,  lealcage, 
evaporation,  and  the  like.    Per  Kent,  Ch.  J. 

31.  Whetlier  the  shipper  may  abandon  goods 
deteriorated  by  the  perils  of  the  sea  to  the  ship 
owner?    QtMere.    Ibid. 

32l  Where  goods  are  carried  to  the  place 
of  destination,  though  spoiled  90  as  to  be  of  no 
value,  the  owner  cannot  abandon  the  goods  *fbr 
the  freight,  hut  the  master  is  enti- 
tled to  bis  full  freight  for  the  ^trans-  [  *874  ] 
portation  of  the  goods.  GriswM 
V.  I^tio-York  Snsuranee  Company,  3  J.  R.  321. 

33.  Where  the  vessel  is  dinbled  in  the 
course  of  the  voyage,  and  the  cargo  remains, 
the  captain  is  authorized  to  forward  it  by 
anotljer  vessel,  thereby  to  earn  the  freighL  If 
the  shipper  will  not  consent  to  this,  Uie  cap- 
tain will  be  entitled  to  his  full  freight ;  and  if 
he  c4innot,  or  will  not  forward  the  goods,  the 
freighter  is  then  entitled  to  receive  them  with- 
out paying  any  tiling.  Bradhurst  v.  Columbian 
htsuranre  Company,  9  J.  R.  17. 

34.  Whethor  the  owner  of  a  vessel,  hired 
by  the  month,  is  entitled  to  freight  during  her 
<letention  by  an  embargo?  Qii/rre.  Penny  v. 
^euh  York  Insurance  Company,  3  C.  R.  15.5. 

35.  If  the  sliif)  be  injured  by  perils  of  the 
sea,  but  is  capable\>f  being  refiaired  in  a  rea- 
sonable time,  the  owner  ought  to  repair  her, 
and  continue  his  vovage,  so  as  to  claim  his 
freight.  HerbeH  v.  HalleU,  3  J.  C.  9a  5r.  P. 
Griswold  v.  Mw'York  Insurance  Company,  1 
J.  R.  2a5. 

3^  If  the  ship  he  in  a  capacity  to  proceed 
on  her  voyage,  and  the  goods  are  damaged, 
the  owner  will  he  entitled  to  his  freight,  if  he 
offer  to  oariy  them  on,  nnless  the  goods  aro 
physifuilly  destroyed.  Herbert  v.  mllelL  3  J*. 
C.98. 

37.  Where  the  whole  of  a  vessel  is  chartered 
to  take  a  cargo,  at  certain  specified  rates  per 
ton,  square  foot,  &e..  if  the  shipper  does  liot 
furnish  a  full  cargo,  tne  owner  of^  the  vessel  is 
entitled  to  freight  not  only  for  the  cargo  actu- 
ally put  on  board,  but  also  for  what  the  vessel 
could  have  carried,  had  a  full  cargo  been  fur- 
nished.    Dt^  V.  Ihyes,  15  J.  R.  327. 

38.  Where  a  vessel  is  chartered  for  a  voy- 
age, out  and  home,  for  an  entire  sum  ofmoBey^ 
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to  be  paid  on  her  return  liome,  her  return  is  a 
condhiou  precedent  to  entitle  the  owuer  to 
frcig^ht ;  and  if  she  is  lost  before  commencing 
the  homeward  voyage,  the  owner  can  neither 
recover  on  the  charter  party,  nor  on  an  impli- 
ed assumpsit  for  the  freight  of  the  outward 
voynge ;  nor  if  the  shipper  had  accepted  the 
outward  cargo,  would  the  owner  lie  entitled 
to  a  pro  raia  freight.    Penovar  v.  HaUett^  15  J. 

R.  ya2. 

39.  The  defendant  hired  the  veesel  of  the 
plainftfii),  to  carry  a  cargo  fi*om  JSTew-York  to 
P^  to  be  delivered  there,  and  return  with  a  cargo 
for  tlic  deiendatn  lo  JVew-York.  And  for  the 
hire  cif  the  verael,  the  defendant  covenanted *to 
pay  the  plaintifis  "1400dollai«on  the  delivery 
of  tlie  cargo  at  P^  and  1400  dollars  on  the 
delivery  ol'  (he  return  cargo,  on  the  arrival  of 
the  vesael  at  A%io-Yorkr  The  veiwel  pro- 
ceeded from  ^'cW'York  with  a  cargo,  and 
arrived  in  sight  of  P.,  but  the  place  being 
strictly  blockaded  by  a  Portuguese  squmlroo, 
she  was  forbidden  to  enter  the  port,  and,  not 
being  insincted,  in  auch  event,  to  proceed 
elsewhere,  the  master  returned  io  ATew-York 
with  the  cargo ;  and  the  plaintiff  offered  to 
carry  it  back  to  P^  or  to  any  port  in  its  vicin- 
ity, as  the  defendant  might  direct ;  but  having 
abandoned  tlie  cargo  to  the  underwriters,  who 
accepted  it,  the  defendant  declined  the  offer, 
and  tlie  cargo  was  afterwards  demamied  and 
recovered  by  the  underwriters,  who,  as  well 
as  the  defendant,  revised  to  pay  freight ;  hdd, 
that  tlie  plaintiffs  were  not  entitled  to  any 

freight  under  the  charter  *()arty, 
[  ^375  ]    the  voyage  not  having  been  per- 

fonne<l,  rtbr  the  cargo  delivered 
accoHing  to  the  conditions  of  the  contract,  on 
the  perforroanre  of  which  tlie  payment  of  the 
frei({ht  depended*  BurriU  v.  Cieemiin,  17  i. 
II,  72. 

40.  The  defendant  being  the  owner  of 
goods,  shipped  them  on  board  of  the  plaio- 
tifif's  vessel,  to  be  carried  from  JSTeu^-York  to 
Liverpool^  and  there  delivered  to  C,  the  con- 
signee, *'  he  paying  freight  for  the  same,  with 
primngc,"  &c,,  according  to  the  bill. of  lading 
8igne<l  by  the  master,  who,  on  his  arrival  at 
Xfc,  delivered  the  goods  to  the  consignee,  with- 
out receiving  the  freight  at  the  time,  though 
he  afterwards  demaui&d  it,  when  the  payment 
was  refused ;  hddp  that  Uio  plaintinT  might 
maintain  an  action  for  the  freight  against  the 
consignor.     Barker  y»  HavenSj  17  J.  K.234. 

i\.  It  stemSf  that  where  the  goods  are  not 
owned  by  the  consignor,  nor  snipped  for  his 
account  and  liencfit,  the  carrier  is  not  entitled 
to  call  on  him  fur  the  freight,  on  such  a  iMllof 
lading,    /bu/. 

42.  It  is  the  duty  of  the  master,  in  all  eases, 
to  endeavor  to  get  the  freight  of  the  Consignee. 
Ibid, 

43.  Tlie  r'l^ht  to  retain  goods  for  the  fretglrt 
grows  out  of  the  usage  of^trade,  and  does  not 
exist  where  the  parties  have,  by  their  agree- 
ment, regulated  the  time  and  manner  ofpay- 
ing  the  freight ;  especially  whefo  the  cargo  is 
to  be  delivered  before  the  time  fixed  for  the 
payraent  of  freight.     Chandler  v.  BMen,  18 


44.  Where  a  charter  potty  was  executed 
by  the  plaintiff  and  defendant,  under  their 
hands  and  seals,  for  the  transponatioa  of 
goods  from  Firginia  to  Codcz ;  and  the  partiee, 
on  the  same  day,  {Jamiary  26, 1813,)  inade  an 
agreement  on  a  separate  paper,  not  under  seal, 
referring  to  the  cliarter  party  executed  by 
them,  and  stipulating  that  the  owners  of  the 
vessel  should  have  on  board  a  Sidmtndk  H- 
cense,  for  the  protection  of  the  ship  and  cargo ; 
hddj  that  these  were  several  and  distinct  cod- 
tracts  ;  and  though  the  supplementary  agree- 
ment was  illegal,  it  did  not  aflect  or  vitiate  the 
dtarter  party.     Ogden  v.  Barker^  18  J.  R.  87. 

(b)  Pro  rata  freigftt,  and  return  ofJrHghL 

45.  If  a  vessel,  by  reason  of  any  disaster, 
goes  into  a  port  short  of  the  place  of  destina- 
tion, and  is  unable  to  prosecute  tbe  voyage, 
snd  the  goods  are  there  received  by  tbe  own- 
er, lie  must  pay  freight  according  to  the  po- 
portion  of  the  voyage  performed.  Wilhams 
V.  StmOij  2  C.  R.  13.  S.  P.  Rotmuon  w,  Moh 
rine  Inswxmee  ConM7aiiv,-2  J.  R.  323. 

46.  No  pro  rata  freight  can  be  recovered,  on- 
less  the  goods  have  been  accepted  at  a  plare 
short  o  f  the  port  of  destination.  ScoU  v.  JaUj^ 
2  J:  R.  33& 

47.  8o,  where  a  Teasel  ehaitered,  on  arrivii^ 
near  her  port  of  destination,  was  turned  away, 
by  reason  of  Its  being  blocJcaded,  and  retom- 
ed  back  to  the  port  of  delivery,  freight  is  doc 
neither  on  the  charter  party,  nor  pro  rafa  itime- 
CM,    BwL 

48.  To  form  the  basis  of  a  new  contract  to  pay 
a  ratable  freight,  there  must  be  a  voluntary  and 
unconditional   acceptance  by  tbe 

owner,  *at  the  intermediate  port.     [  *8T6] 
Marine  kuuranee  C&mpany  v.  llnit- 
td  huuranee  Company,  9  J.  R.  186. 

49.  So,  where  a  ve^^sel  was  captored,  car- 
ried into  Hedifaxy  and  libelled ;  and  A^'m lUd- 
ifax,  obtained  an  apfiraisement  of  tbe  vecod 
and  cargo,  and,  on  giving  a  bond  for  the 
amount,  received  the  propertyr  which  be  seBt, 
consigned  to  his  agent  in  Aew-Fodk,  whh  di- 
rections to  deliver  the  cargo  tp  the  owner,  en 
bis  indemnifying  A.  for  his  bond,  «ui  all  ex- 
i>en8es,  but  which  the  owner  refused  to  do ; 
itddy  that  no  piro  rata  freight  was.  due.    Snd. 

50.  Where  the  master  is  also  the  con- 
signee, and  a  joint  owner  of  tbe  cargo,  his 
selling  it  at  a  port  of  necessity,  where  the 
voyage  was  broken  up,  will  be  deemed  a  re- 
ception of  the  goods  iliere  by  him,  as  owner, 
and  a  pro  raia  freight  is  earned.  WHHams  v. 
Smxih,  2  C.  R.  la 

51.  If  an  entire  sum  be  payable  as  freight, 
by  the  terms  of  a  charter  party,,  on  delivriy  of 
the  earge,  and  the  vessel^  during  tlie  voyage, 
is  abandoned  by  her  erew>  but  is  brought  into 
|)ort  by  persons  who  claim,  and  recover  peit 
of  the  cargo  as  salvage,  and  tbe  other  part  is 
delivered  to  the  affretghters,  no  action  lies 
against  them,  on  their  covenant,  for  any  put 
of  the  freight,  the  delivery  of  the  cargo,  whidi 
is  a  condition  precedent,  not  having  been  per- 
formed.   Post  V.  .Ro6efifon,  1  J.  R.  24. 

52.  But) «{ asems,  that  in  case  of  acddentm 
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the  Teaaei,  and  ealvnge  taken  out,  if  tlie  af- 
Irei^htera  leceive  the  residue,  they  will  be  lia- 
ble in  oMjumpsii  for  a  pro  rata  freight.    JbicL 

53.  A  vessel  was  chartered  for  the  outward 
and  return  voyage,  for  an  entire  sura,  payable 
within  a  eertain  time  after  delivering  the  return 
cargo;  having  delivered  her  outward  cargo, 
on  her  return  home,  the  vessel  was  captured 
and  carried  in,  and  the  cargo  libelled,  which 
^ras  ordered  to  be  retained  for  fiirther  proo^ 
subject  to  the  lien  of  the  ship  owner  for  the 
freight;  the  vessel  returned  without  her  car- 
go, and  the  goods  were  afterwards  ordered 
to  be  restored,  but  neither  they,  nor  the  pro- 
ceeds of  them,  ever  came  to  the  hands  of  the 
owners,  or  insurers,  who  bad  paidas  for  a  total 
loss ;  no  freight  is,  in  this  case,  due ;  for  theout- 
«rard  and  homeAvard  voyage  being  but  one  en- 
tire voyage,  tlic  freight  depended  on  the  entire 
performance,  and  the  master  ought  to  have 
Y^aited  until  tlxe  decision  of  the  Court  of  Ad- 
miralty, that  in  case  of  restitution,  he  might 
have  com  Dieted  his  voyage  with  the  cargfs  or 
i0  case  of  condemnation,  have  recovered  tlie 
freight  from  tlie  captor.     Barker  v.  Cherioty  2 

54.  In  one  case  of  pro  rata  freight,  the  rule 
ado|ited  for  ascertaining  the  amount  of  freight 
er«rttc<l,  was  to  ascertain  how  much  of  the 
Toyage  had  been  performed,  when  the  disas- 
ter happened  which  compelled  her  to  seek  an 
tDterme<Iiate  port.  Rohinsim  v.  Marine  Jtuur- 
anee  Companjf^  2  J.  R.  323. 

55.  In  the  case  of  the  Mvarine  Insturance 
Oompany  v.  Ltnox^  decided  in  the  Court  of 
Errors  in  1801,  the  rule  adopted  was,  to  ascer- 
tain ho%v  much  of  the  vo3'a^e  had  been  per- 
A>imcd,  when  the  gooils  arrived  at  the  inter- 
mediate portj 'because  that  is  the  extent  of  the 
voyage  performed,  as  it  respects  the  interest 

of  the  shipper;  which  appears  to 
[  *3T7  ]    be  the  'better  rule,  where  the  case 
affords  data   by  which  to  ascer- 
tain the  difierence.    Per  Ktrit,  Ch.  J.    iZru/L 

56w  The  plain  tiff  takes  his  passage  on  lioard 
a  vessel,  to  be  provided  with  provisions  and  ac- 
eoromodatioos  during  the  voyage,  and  pays 
freight  in  advance;  the  vessel  is  compelled, 
by  necessity^  to  put  into  an  intermediate  poit, 
^here  the  owner  has  a  better  vessel  provided 
lor  the  voyage,  in  which  he  offers  to  convey 
the  passen^rs,  but  the  plaintiflf,  without  mak- 
mgany  objection  to  the  change,  does  not  pro* 
ceed  in  the  vessel  which  had  been  substituted; 
here  can  be  no  aiiportionment  of  the  fi-eight, 
and  the  plaintiff  is  not  entitled  to  recover  back 
any  part  of  the  moneV  which  he  bad  pakL  Der 
iowhes  V.  Peck,  9  J.  R.  210. 

57.  Where  freight  is  paid  in  advance,  on  a 
contract  for  the  carriage  and  delivery  of  goods, 
and  the  vessel  is  shipwrecked,  and  the  voyage 
broken  up,  the  shipper  is  entkled  to  a  return 
of  the  firetght ;  the  consideration,  that  is,  the 
carriage  and  delivery,  having  failed.  Watson 
v.  />a9ftifidfc,  3  J.  R.  335. 

58.  But  where  the  agreement  wais  that  the 
■hip  owner,  in  consideration  of  iireight  paid 
iinmediately,  dioold  permit  the  shipper  to 
proceed,  and  go  in  his  vessel  as  a  passenger, 
and  to  load  on  board  certain  goods  for  trans- 


portation; hddi  that  the  receiving  on  board 
was  the  consideration,  and,  consequently,  that, 
in  case  of  accident  on  the  voyage,  the  ship 
owner  would  not  be  liable  to  refund.    Ibid, 

(c)  Demwrrage* 

59.  A  vessel  was  chartered  to  Cadiz,  and 
two  other  ports  in  Ewroft,  or  either  of  them, 
at  the  option  of  the  affreighters,  and  they  were 
allowed  40  days  for  loading  and  unloading  in 
Europe,  after  which,  if  they  detained  the  ves- 
sel, tney  were  to  pay  demurrage;  the  vessel 
arrive<l  at  Cadiz,  but  was  refused  an  entry,  in 
consequence  of  a  permanent  regulation  of  the 
government  of  the  country,  but  was  not  re- 
stricted from  leaving  the  place;  she  was,  not- 
withstanding, detained  by  the  agent  of  the  af- 
freighters, who,  after  repeated  applications, 
obtHined  iiermieesion  for  her  to  enter ;  the  af- 
freighters were  held  liable  for  demurrage,  after 
the  expiration  of  40  days,  commencing  from 
the  time  that  the  master  was  refused  permis- 
sion to  enter.    Dvff  v.  Lawrence,  3  J.  U.  1G2. 

60.  Where  it  was  agreed  between  A.  and 
B.,  in  writing,  that  A.  should  carrv  a  certain 
quantity  of  gOMods  for  B.,  from  Jsew-York  to 
Surinam,  and  bring  a  certain  quantity  back, 
and  tliat  the  vessel  should  lay  35  days  at  £>iin- 
fKun  to  unload  and  reload  ;  and  the  master  of 
the  vessel  waited  at  Surinam  beyond  the  stip- 
ulated time,  at  the  request  of  B.'s  consignee  ; 
keldf  that  as  the  written  contract  contained  no 
stipulation  to  pay  demurrage,  and  as  no  im- 
plied assumpsiJL  could  arise  from  the  act  of  the 
consignee,  whose  authority  did  not  extend  to 
bind  B.  to  pay  demurrage,  A.  could  not  recov- 
er a  compensation  for  the  detention  of  the  ves- 
sel.   Robertson  v.  Bethune,  3  J.  R.  342. 

*(d )  Expenses  attending  the  goods.    [  *378  ] 

61.  Where  the  vessel  is  stopped  before  her 
arrival  at  the  place  of  deliveiy,  in  pursuance 
of  a  quarantine  law,  and  the  cargo  ordered  to 
be  unladen  and  stored,  the  freighter  must  pay 
all  expenses  on  the  goods  after  they  are  land- 
ed.    Rice  V.  Ctendining,  3  J.  C.  183. 

(e)  Of  the  dissolution  of  the  contract 

62.  A  contract  of  affreightment  is  not  dis- 
solved by  a  hostile  blockade  of  the  port  of  de- 
parture :  the  performance  of  it  is  merely  sus- 
pended ;  and  the  ship  owner  or  master  may 
detain  the  goods,  until  ho  can  prosecute  the 
voyage  witn  safety,  or  the  freighter  may  de- 
mand his  goods,  on  tendering  the  freight. 
Palmer  v.  LoriUard,  16  J.  R.348.  in  error.  iS*. 
P.  Ogden  V.  Baiiier,  18  J.  R.  87.  Contra,  15 
J.  R.  14. 

63.  It  is  only  when  the  voyage  is  broken  up, 
on  the  part  of  the  ship  owner  or  master,  or  the 
completion  of  it  becomes  unlawful,  that  the 
contract  is  dissolved.  16  J.  R.  348.  Contra, 
S  C.  15  J.  R.  14. 

64.  The  plaintift8,in  January^  1813,  shipped 
goods  on  board  of  a  vessel  of  the  defondants, 
to  be  transported  from  Richmond,  in  Virginia, 
to  JVeW'York;  in  February,  1814,  the  vessel 
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proceeded  on  her  voyage,  as  fiir  as  HamrUm 
aoadSf  but  finding  the  Chesapeake  blockaded 
by  a  hostile  squadron,  and  that  it  would  be 
impossible  to  put  to  sea,  without  being  captur- 
ed, went  into  Mrfolk,  and  finally  returned  to 
Richmond,  In  September  following,  the  plain- 
tifis  demanded  their  goods,  in  order  to  trans- 
port them  by  land  to  ^eto-York;  but  the  mas- 
ter refused  to  deliver  them,  uol^  he  was  paid 
ball* freight;  and  in  a  few  days  afterwards,  in 
consequence  of  a  violent  storm,  the  vessel 
sunk  at  the  wharf,  wkh  her  cargo,  and  without 
any  default  of  Vie  defendants  or  their  agents,  the 
goods  were  wholly  spoiled  and  lost ;  the  block- 
ade haviug continued  to  that  time.  The  plain- 
tiffs brought  an  action  of  assumpsit  a^inst  the 
defendants  on  the  bill  of  lading,  averrmg  a  loss 
by  negligence  ;  held,  that  if  the  plaintifl%  had 
a  cause  of  action,  they  could  not  recover  in 
that  form  of  action,  as  the  jury,  by  their  spe- 
cial verdict,  had  negatived  the  gravamen  al- 
leged, to  wit,  the  negligence  of  the  defendants  ; 
and  that  the  Court  of  Errors  could  not  Took  to 
any  other  facts  tlian  those  (bund  by  the  jury. 
litd. 

65.  But  the  plaintifis  had  no  cause  of  action, 
since  the  contract  was  not  dissolved,  and  the  de- 
fendants had  a  right  to  retain  the  goods,  until 
he  could  proceed  on  his  voyage,  or  the  plain- 
tiff tendered  the  freight,  or  the  contract  was 
rescinded  by  mutual  agreement.  Ibid,  {See 
Stoughton  v.  Rappalo^  3  Sergt.  6c  liawle's 
Rep.  559.) 

G6.  A  blockade  of  the  port  of  delivery,  dis- 
solves the  charter  party,  and  all  claim  for 
freight  is  gone.    ScoU  v.  Libby,  2  J.  R.  336. 

(f)  Action  for  (he  non-delivery  of  the  goods,  and 

damages. 

67.  In  an  action  for  the  non-delivery  of  goods, 
pursuant  to  a  contract  of  affreightment,  the 

measure  of  damages  is  thj;  valne 
[  •STO  ]  of  the  •goods  at  the  port  of  desti- 
nation ;  but  without  interest,  unless 
there  has  licen  fraud  or  gross  misconduct  oo 
the  iwrt  of  the  defendant.  Amory  t.  M*Gregor, 
15  J.  R.  34. 

68.  The  legal  property  in  goods  passes  by  a 
bill  of  lading,  and  an  assigpment  thereof,  bona 
Me,  for  a  fair  consideration,  vests  the  legal 
mterest  in  the  assignee,  though  the  assignment 
be  made  immediately  afler  the  arrival  of  the 
vessel  in  porL  Chandler  v.  Belden,  18  J.  R. 
157. 

69.  And,  where  a  ship  owner  not  having  a 
lien  for  the  freight,  afler  the  bill  of  lading  had 
been  assigned,  sold  the  goods  at  auction  to  pay 
the  freight,  it  was  held  to  be  a  conversion  of 
them,  and  that  trover  would  lie  against  him, 
at  the  suit  of  the  assignee  of  the  bill  of  lading. 
Ibid, 

V.  Seaman;  (a)  Hiring  tmd  wages;  (b)  lAa- 
bility  in  case  qf  embeaadement  of  the  cargo ;  (c) 
Sureties  ofseamm, 

(a)  Hiring  and  wages. 

70.  Where  freight  has  not  been  earned, 
wages  are  not  doe.  Dunndt  v.  Tomhagen,  3 
"  *^  154.    &  P.  Jcard  v.  Gooldy  11  J.  R.  279. 
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71.  And  it  makes  no  diflermee  thai  there 
has  been  a  salvage  of  part  of  the  cmrfBo ;  for, 
as  it  was  not  delivered  by  the  ths^  no  iineigfat 
was  earned.    Ibid, 

72.  Where  the  crew,  on  abandaniiig  a  vessel 
from  necessitv,  took  some  boxes  of  merchao- 
dise,  pait  of  the  cnrgo,  19  the  long  boat  with 
them,  and  which  w^re,  in  this  maiuier,  prfr* 
served;  hM,  that  though  the  seamen  might 
have  had  a  valkL  lien  on  the  goods  SAved,  for 
an  equitable  compensation,  in  the  light  of  sid- 
vage,  yet  it  gave  them  no  risht  of  action  on 
their  contract  for  wages.    Ibid, 

73.  But  where  the  voyage  is  lost  by  the  act 
of  the  master  or  owner,  and  whether,  as  «f  seems, 
that  act  be  wrongful  or  frauduleoty  or  not,  the 
seamen  are  entitled  to  their  wagea  Hoit  r. 
mMre,SJ.R.Si8,  S,  P.  Sidlisan  v.  M>^ 
11  J.  R.  66. 

74.  So,  where  a  seaman  was  hired  ibr  a 
voyage  from  Nho-York  to  Bomiony,  and  back, 
and  the  vessel  was  loaded  with  naval  mons; 
and  the  master,  on  his  rottte  to  Bombay,  under 
a  false  pretence  of  want  of  water,  deviiited,  ia 
order  to  put  into  the  Me  of  Fhmee^  and  was 
captured  by  a  BrUiidi  vessel  on  her  way  tfaiiber, 
and  the  ^ip  condemned ;  hdd,  that  a  aeamiui 
might,  on  his  return,  recover  bis  wages^  ac- 
cording to  the  contract,  from  the  time  he  shipped 
on  board  until  his  arrival  in  ^fhw^YoH^  deduct- 
ing such  wages  as  he  had  received  in  his 
absence.    Ibid. 

75.  Where  a  vessel  was  compelled,  in  con- 
sequence of  springing  aleak,  to  pot  back  ibr 
repairs,  and  the  seamen  made  no  applicatioa 
for  repairs  under  the  law  of  the  Uniied  States, 
but  the  owners  voluntarily  caused  rrpairs  10 
be  made;  and  the  veaMl,  after  the  repaint 
was,  in  the  opinion  of  the  master  car|ieDief^ 
ami  three  ship  builders,  perfectly 
^seaworthy ;  though  seven  joiir-  [  *380  ] 
neymen  carpenters  were  of  opinion 

that  she  was  not  seaworthy,  and,  on  that  ground, 
the  crew  refused  to  proceed  on  the  voyage; 
held,  that  no  fireight  having  been  earned,  and  the 
loss  of  the  voyage  not  htmg  imputalile  to  the 
master  or  owners,  the  seamen  were  not  entitled 
to  wages ;  and  that  they  cookl  not  set  up  the 
opinion  of  the  journeymen  workmen  to  excuse 
their  breach  of  contract,  and  justify  their  dc^ 
mand  of  wages.  Porter  v.  JMrtws^  9  J.  B. 
350. 

76.  A  seaman  signed  articles,  without  read- 
ing them,  for  a  voyage  from  J^/Bw-York  to 
Arehangel,  and  back  to  New-York,  whiefa  was 
represented  to  him  as  difierent  from  that  ex- 
pressed in  the  articles.  The  vosel  went  to 
SicUVj  Sardinia,  and  Mfssina,  at  which  plares 
she  disposed  of  her  outward  cargo,  and  at  the 
latter  place,  where  she  lay  seven  months  took 
in  a  return  cargo.  She  left  Messina  fbr  GoUat- 
burgh,  and  on  her  voyage  thither,  was  captured, 
carried  in,  and  condemned ;  hdd,  that  the  sea- 
man was  entitled  towages  unto,  and  duruBg  his 
stay  at  Messina;  but  not  from  MeosinOy  that 
being  a  new  intermediate  voyage,  and  the 
capture  put  an  end  to  the  fbeight,  as  well  as 
wages,  fbr  that  voyage.  JUWrtm  v.  EdkgWy  ^ 
J.R.227. 

77.  The  seaman,  in  this  eaae^  brought  his 
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action  in  an  inferior  Court,  which  allowed  him 
wages  up  to  the  capture ;  and,  on  certiorari^  the 
Supreme  Court  refused  to  reverse  the  judg- 
ment on  that  account,  the  excess  being  trtfling, 
and  there  was  no  evidence  as  to  the  tirne  be- 
tween the  departure  from  Masina  and  the 
capture,  but  some  evidence  of  collusion  be- 
tween tiie  master  and  captors.    IbitL 

78.  Tiie  master  is  chargeable  for  waged  only 
on  his  8|iecial  contract,  in  hiring  the  seamen; 
and  tlie  owners  from  the  implied  contract 
ivhich  they  are  supposed  to  make  through 
tbei r  agent,  the  master.  Wwkam  v.  MMfitn^  1 1 
J.  R.  72. 

79.  Where  seamen  are  shipped  for  a  voyage, 
and,  during  the  outward  passage,  the  vessel  is 
captured  and  carried  into  a  port  of  the  captor, 
where  the  master  leaves  her,,  and  she  is  after- 
wards released,  and  instead  of  prosecuting  the 
original  voyage,  remms  home  with  tije  same 
crew,  under  the  command  of  A.^  who  had 
been  suiieequently  apfjointed  by  the  owners 
to  take  charge  of  the  vessel,  this  is  a  new  and 
flistinct  voyage,  and  A.  is  liable  only  for  the 
wages  arising  while  be  was  master,  and  not 
£br  the  wages  which  bad  accrued  while  the 
vessel  wasiinder  the  former  commander.    &id, 

80.  Whether,  if  A.  had  prosecuted  the  origi- 
nal voyage,  be  would  be  deemed  to  have  as- 
sumed the  contract  of  the  seamen  with  the 
for ni^r  master?     Qiuene.    Mik 

81.  Insurance  of  freight  is  for  the  indemnity 
of  the  owner  only,  and  does  not  enure  to  the 
benefit  of  the  seamen's  wages,  which  cannot 
be.  insured  directly  or  indirectly.  Icard  v. 
CooW,  1 1  J,  R.  279. 

8^  Where  a  vessel  is  captured  and  con- 
demned, though  the  owner  afterwards  recovers 
the  freight  from  the  insurers,  the  seamen  are 
joot,  tJierefbre,  entitled  to  their  wages.  Per 
Spencer,  J.    Percival  v.  Ifidkey,  18  J.  R.  257. 

83.  Bo,  where  a  neutral  vessel  is  run  fbul 
of  and  sunk,  by  a  belligerent  cruiser,  through 
Begfigence,  and  tho  owner,  ip  an  action  of  tres- 
pass against  the  commander  of  tlie  vessel,  re- 
covers the  full  value  of  *the  vessel 

[  *881  }    and  cargo  soaunk  and  lost,  the  sea- 
men are  not  entitled  to  their  waires. 
Und.  ^ 

84.  No  action  can  be  maiptained  by  a  seaman 
discharged  by  his  own  consent,  in  a  foreign 
eountnr,  under  the  act  of  Congress,  (Cong.  7.  s. 
^c.&  sec  3.)  aj^ainst  the  owner  of  the  vessel, 
to  recover  two  thirds  of  the  three  months*  wages 
directed  by  that  act  to  be  paid  by  the  master 
of  tlie  veswl,  to  the  .Amaiean  consul,  over  and 
above  die  wages  due  to  such  seaman  at  the 
time  of  such  discharge.  Ogdtn  v.  Or,  12  J. 
R.  143. 

85.  Where  a  ship,  captured  during  the 
Toyafpe,  and  her  crew  taken  out  and  detained 
08  prisoners  of  war,  was  afterwards  recaptured, 
and  (the  master  having  hired  a  new  crew)  pro- 
ceeded  on  hor  voyage,  and  arrived  at  her  last 
port  of  delivery,  and  earned  freight )  AaU,  that 
the  seamen  who  were  taken  out,  though  never 
restored  to  the  ship,  were  eotitisd  lo  wages 
tar  the  whole  voyage  deducting  only  their 
proportion  of  the  salvage  paid  to  the  recaptors. 


86.  Where  a  seaman  who  had  signed  ship- 
ping articles,  by  which  he  engaged  not  to 

,  absent  himself  from  the  vessel  without  leave, 
until  the  voyage  was  ended,  and  the  vessel 
discharged  of  her  car^o,  on  the  vessel's  arriving 
at  her  TaBt  port  of  discharge,  and  being  there 
safely  moored,  refused  to  remain  on  board  and 
assist  in  discharging  the  cargo,  but  absented 
himself^  witliout  leave;  hdij  that  by  such 
desertion,  he  had  forfeited  his  wages.  WfiA 
V.  Duckingfieldy  13  J.  R.  390. 

87.  Though  the  master  has  no  right  to  insert 
in  the  shipping  articles,  any  stipulation  or 
agreement  repugnant  to  the  laws  of  the  United 
SaieSn  yet  he  may  add  any  provisions  consist- 
ent with  the  laws  relative  to  seamen.    Ibid. 

88.  The  contract  witli  a  seaman  coutiuuea 
in  force,  until  the  cargo  is  finally  discharged, 
and  if  he  leaves  the  ship  before  that  is  done, 
he  forfeits  his  wages.     Ihid, 

89.  Where  a  crew  has  been  shipped  for  a 
voyage,  and  articles  have  been  regularly  entered 
into^  fixing  the  rate  of  wagfss,  if  the  crew,  at  an 
intermediate  port  of  the  voyage,  copipel  the 
roaster,  by  threats  of  desertion,  to  enter  into 
new  articles  for  a  higher  rate  of  wages,  such 
articles  are  void,  and  not  binding  on  the  master, 
being  contrary  to  the  |>olicy  of  the  act  of  Con- 
gress; and  if  established,  would  be  holding  out 
an  inducement  to  a  violation  of  duty  ami  of 
contract    BartieU^  v.  fVyman,  14  J.  R.  260. 

90.  Nor  are  such  new  articles  binding  on  the 
owners  of  the  vessel,  the  master  having  no 
authority  to  make  them,  tlie  owner  being  bound 
by  the  first  articlca    Ibid* 

91.  And  any  such  promise  is  void  for  want 
of  consideration,  the  seamen  having  no  right 
to  abandon  the  voyage.    Rid, 

92.  The  written  agreement  or  shipping  arti- 
cles, made  at  the  port  of  departure,  are  the 
only  legal  evidence  of  the  contract,  and  the 
mariner  can  recover  no  more  than  what  is 
stipulated  in  such  articles.    Ibid. 

93.  If^  during  a  voyage,  a  seaman  is  com- 
pelled to  leave  the  ship,  on  account  of  ill  usage 
and  cruel  treatment  by  the  roaster,  or  through 
his  agency,  and  for  fear  of  his  per- 
sonal safetv,  it  is  not  a  case  of  *a  [  *882  ] 
voluntary  desertion,  and  he  is  en- 
titled to  recover  his  full  wages  for  the  whola 
voyage.    ITard  v.  ^me«,  9  J.  R .  138. 

[b]Liabilihfinc(ueof  embezzlement  qf  the  corgaw 

94.  Where  the  crew  of  a  vessel  were  pei^- 
mitted  by  the  finw  mate,  in  the  absence  of  the 
roaster,  to  go  on  shore,  and  the  second  mate 
was  ordered  to  return  and  take  care  of  the 
vessel  at  night,  but  neglected  to  do  so,  and  some 
part  of  the  cargo  was  stolen  out  of  the  vessel ; 
heU  that  the  crew  were  not  liable  to  contribute 
out  of  their  wages  to  make  good  the  losa. 
Lewis  V.  Dam»,  3  J.  R.  17. 

95.  J}  $eem$y  that  where  the  loss  or  emhez^ 
zlement  can  be  traced  to  a  particular  senmani 
the  rest  of  the  crew  OMgl^t  aot  to  contribute* 
Bdd, 


(c)  Suretie»Jbr 

96,  Where  a  person  becomes  surety  to  the 
owiieni  of  a  vessel,  that  certain  seamen,  shipped 
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on  board  the  vessel,  shall  proceed  on  the 
Toyage,  and  the  seamen,  thereupon,  receive 
wages  in  advance,  which  ihey  |»ay  to  their 
surety  for  his  indemnity,  in  case  they  desert 
before  the  commencement  of  the  voyage,  the 
owner  cannot  maintain  an  action  for  money 
had  and  received  against  the  surety,  to  recover 
back  the  wages  so  advanced,  and  p&id  to  the 
surety,  on  the  ground  of  the  desertion  of  the 
seamen.    Dodge  v.  LeaUj  13  J.  R.  508. 

97.  Where  a  (terson  has  signed  his  name  in 
the  sliipping  articles,  under  the  column  headed 
*^  sureties,^  but  there  is  no  explanation  added 
as  to  the  extent  Of  his  undertaking,  it  is  not  a 
BuiTicient  writing  within  the  statute  of  frauds, 
and  the  contract  is,  therefore,  void.     Ibid. 

See  BoTToarar.  Common  Carriers.  Chan- 
cery, LXIV.      LXSURAMCE,  I.  XL.      PU^OT. 


SLANDER. 

(a)  For  wtiat  toords  an  action  of  slander  lies ; 
(b)  Action  and  evidence, 

(a)  For  what  words  an  action  of  slander  lies. 

1.  In  ease  the  charge,  if  true,  will  subject 
the  party  charged  to  an  indictment  for  a  crhne, 
involving  moral  turpitude,  or  subject  him  to 
an  iniamous  punishment^  then  the  vrorda  will 
be,  in  themselves,  actionable.  Brooker  v.  Co^fi, 
5  J.  R.  18a 

2.  Words,  in  themselves  actionable,  will  not 
•upport  the  action,  i(  at  the  time  of  speaking, 
they  are  explained  by  a  reference  to  a  known 
and  particular  transaction,  not  amounting  to 
the  charge  which  the  words  would  otherwise 
import.     Fan  Rensselaer  v.  DoU^  1  J.  C.  279. 

•3.  "Yon  have  perjured  yoiir- 
[  *^8S8  ]    seli^  as  one  of  the  overseers  of  the 
town  of  HV^  is  actionable.    Hop- 
kins V.  Beedle,  1  C.  R.  347. 

4.  But  not,  **  You  hove  awom  to  a  He."    Ibid. 

5.  Though  the  words,  *^  yoti  have  sworn  to 
a  lie,"  are  not,  in  themselves,  actionable ;  yet, 
if  it  be  averred  in  the  declaration,  that  the 
words  were  spoken  of,  and  concerning  the 
plaintiff;  and  of  and  concerning  a  trial,  anti 
the  evidence  given  by  the  plaimm",  in  a  cause 
{lending  in  a  Court,  it  contains  a  sufficient 
cauj«e  of  action.  CrookshajJc  v.  GroM.  20  J, 
R.344. 

6.  When  the  words  charged  ro  be  slandei^ 
ous,  are  proved  to  have  been  spoken  in  relation 
to  a  part  of  the  evidence  givefi  by  the  phiintifr, 
as  a  witness  in  a  cause,  as  to  a  particular  fact, 
not  material  to  the  point  at  issue  in  the  cause, 
they  are  not  actionable.    Ibid. 

1.  In  slander,  for  charging  the  plaintiff  witli 
P^d^iryi  it  will  be  presumed  to  have  taken  place 
before  a  Court  of  competent  jurisdiction ;  the 
defendant  m ust  sho  w  it  to  be  otherwise.  Qrt«n 
V.  Lonsy  2  C.  R.  91. 

8.  "You  swore  to  a  lie,  for  which  you  now 
stand  indicted,"  is  equivalent  to  a  charge  of 

>erjury,    and    actionable.      FiiUm  v.  Ward., 
C.  R.  73. 

9.  But  <*he  swore  false  before  s^iire  Jkn^ 
"*»,  and  I  can  prove  it,"  without  a  coZ/o^uttiiTa, 
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of  its  being  in  a  cause  pending,  is  not  actiona- 
ble.   Stafford  v.  Qreen^  1  J.  R.  505. 

10.  So,  to  say  of  a  person,  **•  He  baa  sworn 
falsely;  he  has  taken  a  fiilae  oath  in  squire 
JamisofCs  Court ;"  or,  **  he  has  falsely  and  ma- 
liciously charged  upon  he  the  crime  of  per- 
jurv,"  is  not  actionable.  Ward  v.  Ctark^  2  J. 
R.  "iO. 

11.  These  words :  **  ^e  was  hired  to  swear 
the  chHd  on  me ;  she  has  had  a  child  before 
tills,  when  sbe  went  to  Canada;  she  wouM 
come  damned  near  going  to  the  state  pnson^ 
are  not  actionable.  Brooker  v.  Coffin^  5  J.  R.  18d. 

12.  To  say  to  a  witness,  while  giving  Us 
testimony  to  a  material  point  in  a  cause,  **  that 
is  false,"  is  actionable,  if  spoken  nialioiottsly; 
for  the  words  import  a  charge  of  peijuiy. 
M'CloHgfirif  V.  Wtlmart^  6  J.  R.  89l 

13.  To  say  (^  a  neraon,  *^  he  has  sworn  fiilse,* 
or,  **  has  taken  a  false  oath,^'  witboat  a  colh' 
quium,  concerning  a  proceeding  in  a  Court  of 
competent  jurisdiction,  is  not  artiooable. 
Faughm  v.  Havens,  8  J.  R.  109.  &  P.  Cftop- 
mon  V.  ^^aOJk,  18  J.  R.  78.  / 
'  14.  It  is  actionable  to  say,  ^my  vratch  Ins 
been  stc^en  in  M.Vbar  room,  and  1  bave  reason 
to  befieve  that  T.  took  it,  and  that  her  mother 
concealed  it."  .UKtter  v.  JlfiUer,  8-J.  R.  74.  & 
aid.  77. 

15.  Where  vrords,  spoken  of  a  magkiFBfe, 
have  no  rekition  to  liis  official  character,  they  are 
not  actionable ;  as  *^  squire  Oakley  is  a  damned 
rogue."     Oatiey  v.  FwrringUmj  1  J.  C.  129. 

16.  An  action  'ties  for  words  sfiofceB  of  a 
sherifi^  charging  him  with  raalptactice  in  bii 
office.    Doie  v.  Van  Rensselaer,  1  J,  C.  S30l 

17.  An  action  does  not  lie  for  charging  a 
married  woman  with  adultery,  without  show- 
ins  a  special  damage,*  notwitbaianding  the  act 
relative  to  divorces.  Bttjfs  v*  GiUeme,  2  J. 
R.  115. 

18.  To  say  of  a  women,  that  ^abe  ia  a  eoro- 
mon  prostitute,"  is  not  'aetionable, 
akhough  such  women  are  punish-  .  [*384  ] 
able  under  the  act  concerning  dia- 

orderiy  persons,  (Beaa.  11.  c«  31.)  Brooktr  v. 
C^n,  5  J.  R.  ISa 

19..  If  words,  actionaMe  in  tfarmaelvefs  be 
apoken  between  members  T>f  the  same  chiirrli, 
in  the  course' of  thehr  religious  discipline,  and 
without  malice,  jm>  action  will  lie ;  and  the 
jury  are  lo  decide  whether  there  be  malice  or 
not    Jarvis  ▼.  Hatheuay,  3  J.  R.  180. 

2(k  Words,  spoken  of  a  profhssicnal  man, 
are  only  actionable  when  they  charge  him  with 
ignorance^  or  want  of  skill,  in  gejieral,or  awant 
i^integritv,  either  in  general  or  in  {laiticular; 
but  not  when  diey  charge  him  with  ignornDce 
in  a  particular  case.    /W  v.  Brnttt,  8  J.  IL04. 

21.  So,  to  say  of  an  attorney  or  counsel kxr 
in  a  particular  anil,  F.  ^^knoMrs  nothing  altoot 
the  suit ;  he  will  lead  yoti  on  iuit>l  he  has  ud- 
done  yoUf"  is  not  actionable,  without  aiiegit^ 
and  proving  apecial  damage.    Rnd. 

22.  It  seems^  that  to  say^  a  merchant;  <*  yon 
keep  false  bookstand  I  can  prove  it,**  is  action- 
able.   BaekuM  v.  Riekardswi^  5  Jw  R.  47a 

23.  To  sov  of  a  bUuksmW^^  in  rekition  to  bis 
business  and  trade,  **  be  keeps  fyAne  books,  and 
I  can  prove  it,"  is  actionable.  BasUk  v.  .^IrA- 
arson,  17  J.  R.  217 
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3-1.  Tn  an  action  for  slander,  the  words 
rharged  were  "  you  are  a  thief," — ^  you  are  a 
damned  thief."  The  words  proved  were  "you 
are  a  thief;  you  stole  hoop-poles  and  saw-fogs 
from  Ddancey^s  and  judge  Meyer's  land."  The 
judge,  before  whom  the  cause  was  tried,  left  it 
to  the  jury  to  decide  whether  by  the  words 
proved,  the  defendant  meant  to  charge  the 
))lainttfr  with  taking  timber  or  hoop-pools,  al- 
ready cut  down,  in  which  ease  it  would  be  a 
charge  of  felony ;  or  whether  they  were  meant 
only  to  charge  the  plarntiif  with  cutting  down 
anci  carrying  away  timber  to  make  hoop-poles, 
in  which  case  it  would  amount  to  a  trespass 
only,  and  the  words  would  not  then  be  action- 
able ;  and  the  jury  having  found  a  verdict  for 
the  defendant,  the  Court  refused  to  set  it  aside. 
Dexter  v.  Thber,  12  J.  R.  339. 

25.  To  say  of  a  woman,  "she  procured  or 
took  medicines  to  kill  the  bastani  child  she 
^vas  like  to  have,  and  she  did  kill  or  poison  the 
bastard  child  she  was  like  to  have,"  &e.,  is  ac- 
tionable,    fftdrif^  V.  Oyer,  13  J.  R.  124. 

26.  Charging  the  plaintiff  with  having  kept 
a  bawdy  house,  is  actionable  of  itself,  that  be- 
ing an  mdictable  offence,  and  involving  moral 
turpitude.    Martin  v.  SHUtod!,  13  J.  R.  275. 

27.  An  action  of  slander  Ifes  for  charging 
the  plaintiff  with  a  crime  committed  in  another 
state,  thongh  the  pliuntiff  would  not  be  amena- 
l)Ie  ibr  it  in  this  state.  Van  ,Man  v.  WesUaU^ 
14  J.  R.  23a 

28.  So,  an  action  lies  for  chargiiu^  the  plain- 
tiff with  a  crime,  the  prosecution  for  which  is 
iMirred  by  the  statute  of  limitations ;  and  in 
such  action,  the^  defendant  may  justify  and 
prove  the  truth  of  his  allegation,  notwithstand- 
ing* the  criminal  prosecution  is  barred.    BniL 

[  ^385  ]      *(b)  ^Hon  and  evidence. 

29i  Akbough  the  meaning  of  the  words 
cannot  be  enlarged  by  an  innuendo^  yet  they 
inay  lie  aided  by  the  plea,  so  as  to  support 
the  declaration ;  as  if  the  defendant,  in  his 
plee  of  justification,  allege  or  confess  that  lie 
Fpoke  the  words  by  reason  of  a  false  oath 
taki&n  by  the  plaintiff  in  a  Court  of  competent 
jiirisdictton^  it  will  aid  the  want  of  a  collo- 
quium concerning  a  proceeding  in  a  Court  of 
4«ompetent  juiisdiction.  Vaughan  v.  Havens,  8 
J.  R.  109.     . 

30.  Buttiiiotice  of  justification,  with  the  gen- 
eral issue,  will  not  help  the  declaration.    Ibid. 

31.  If  the  defendant  attempt  to  justify  a 
charge  of  felony,  he  must  justify  as  to  the  dpe- 
cifie  charge  laid,  and  cannot  set  up  a  charge 
of  the  same  kind,  but  distinct  as  to  the  subject 
matter.    Jbndrews  v.  Vanduzer,  11  J.  R«  38. 

32.  In  an  action  of  slander  for  charging  the 
plaintiff  with  having  stolen  the  defendant's 
shingles,  a  justification  stating  that  the  plaintiff 
had  sold  the  defendant's  shingles  without  au- 
thority, and  afterwards  denied  that  he  knew 
any  thing  respecting  them,  without  alleging 
that  the  plaintiff  took  them  privately  or  feloni- 
ously, does  not  amount  to  a  charge  of  larceny, 
and  is  bad  as  a  iuatification ;  nor  can  those  facts 
be  i^ven  in  evidence  in  mitigation  of  damages, 
»imtrd  V.  MerriO,  13  J.  R.  475. 
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33.  It  is  sufficient  to  prove  the  substance  of 
the  words;  and  the  sense  as  well  as  manner 
of  speaking  them,  must  be  the  same.  Miller 
V.  JtftWer,  8  J.  R.  74. 

34.  Where  the  words  charged  to  have  been 
spoken,  impute  to  the  plaintiff  the  crime  of 
perjury f  witnout  any  qualification  or  explana* 
tion,  the  defendant,  to  make  out  a  justification, 
must  prove  that  the  plaintiff,  in  giving  evidence, 
wUJully  and  corruptiy  swore  false.  MKinly 
v.  ijoi,  20  J.  R.  351. 

35.  Il  is  not  enough  to  prove  that  the  facts 
sworn  to  by  the  plaintiff  were  not  true,  tliough 
it  proceeded  from  mistake  and  misapprehen- 
sion.   Ihid 

36.  The  truth  of  slanderous  words  cannot  be 
given  in  evidence,  under  the  general  issue, 
without  notice,  either  in  justification,  or  miti- 
gation of  damages.  Shepard  v.  Merrill,  13  J. 
R.  475. 

37.  The  truth  of  the  words  spoken  is  not  ad- 
missible in  mitigation  of  damages.  Van  Ankiti 
V.  mst/aU,  14  J.  R,  233. 

38.  If  words  are  charged  to  be  8{)oken  in  the 
'third  person,  and  the  proof  be  of  words  in  the 
second  person,  the  proof  will  not  support  the 
declaration ;  there  bein^  a  difference  between 
words  spoken  in  a  passion  to  a  man's  face,  and 
deliberately  behind  his  back.  Miller  v.  MiUer 
8  J.  R.  74. 

39.  It  is  not  necessary,  in  order  to  render 
words  actionable,  that  there  should  be  the  same 
certainty  in  stating  the  crime  imputed  as  in  an 
indictment  for  the  crime.     Ibid, 

40.  Where  the  words  are  not  actionable  of 
themselves,  the  proof  of  damage  must  be  con- 
fined to  the  particular  damage  alleged  in  the 
declaration ;  the  plaintiff  cannot  give  evidence 
of  a  general  loss  of  reputation  *by 

reason  of  the  slander.    Htrrick  v.     [  *386  ] 
XtaiiAam^lOJ.  R.281. 

41.  The  defendant  cannot  give  in  evidence, 
under  the  general  issue,  matter  which  might 
have  been  pleaded.  Andre%c0V.  Vandvztr,  11 
J.  R.38. 

42.  Or  give  evidence  of  any  other  crime 
than  the  one  charged,  either  in  bar  or  hi  mid- 
gation  of  damages.     Ibid, 

43.  Where  the  declaration  states  a  coUoquium 
with  G.,  of  and  concerning  the  children  of  G., 
and  of  and  concerning  C,  one  of  the  children 
of  G.,  and  (be  plaintiff  in  the  suit,  in  particular, 
and  that  the  defendant  said,  your  children  are 
thieves,  and  I  can  prove  U,  tlie  collotjuium  con- 
clusive^ points  the  words,  and  designates  the 
plaintifi  as  one  of  the  children  intended,  did' 
ney  v.  Blake,  11  J.  R.  54. 

44.  And  a  colloquium  is  sufficient  to  give  ap- 
plication to  words  still  more  indefinite.     Ihid, 

Pleadings  in  slander.  See  Pleadings,  XVIII. 


SLAVES 

[Sess.  36.  c.  88.  2  N.  R.  L.  201.] 

1.  An  agreement  between  A.  and  R,  by 
which  A.  put  to  service  to  D.,  in  this  state,  a 
slave  owned  by  A.,  and  whom  he  had  brought 
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«Dto  this  state,  "to  continue  in  such  senrice 
until  the  paitieB»  or  their  executors,  bbould 
mutuaUy  agree  to  annul  the  agreement,*'  is  a 
sale  within  the  act  of  the  22d  of /V6rtiary,  1788, 
prohibiting  the  sale  of  imported  slaves.  SabU 
y.  HUcha^  2  J.  C,79.  .S.  C.  affirmed  in  er- 
ror, %(L  48a 

2.  But  that  act  does  not  extend  to  persons 
actinff  in  a  representative  capacity,  as  execu- 
tors, OLC^  and  not  as  owners,  or  agents  for  the 
owner,  so  as  to  subject  them  to  the  penalty, 
and  render  the  slave  free.    iW. 

3.  A  slave,  aged  25  years,  ran  away  from  his 
master,  in  another  state,  and  came  to  this  state, 
and  his  master  followed  him,  and  entered  into 
an  agreement  with  a  person  residing  here,  to 
let  the  slave  to  him  for  20  ^ears,  for  the  con- 
sideration of  225  dollars,  giving  him  absolute 
authority  over  the  slave ;  this  was  an  importa- 
tion and  sale  of  the  slave,  within  the  act  of  the 
a2d  ofFkkruary,  1788.  Fish  v.  fSshir,  2  J.  C.89. 

4.  So,  where  the  services  of  a  slave  of  18 
years  old  were  sold  fbr  20  years,  for  a  banajide 
consideration,  by  an  indenture,  containiuff  a 
clause  of  manumisBion  at  the  expiration  of  tnr.t 
time ;  hdd,  that  this  was  an  evasion  of  the  act 
of  1788,  and  that  it  was  a  sale  within  the  stat- 
ute.   Iduk  V.  jBeimer,  3  C.  R.  325. 

5.  A  slave  imported  into  tliis  state  afler  JutUj 
1785,  and  sold  after  October,  1801,  is  within  the 
protection  of  the  act  of  1788,  and  entitled  to  be 
free,  notwithstanding  the  law  of  1788  is  re^ 
pealed  by  that  of  4pnZ,  1801 ;  (4»  ad  to  rtptal 

(ht  acts  and  parts  qfacts  therein  mm" 
[  •SSI  ]    Honed.    •Laws,  vol.  L  p.  619.  K.. 

and  RJ)  he  having  acquired,  under 
the  statute  of  1788,  a  riglit  not  to  be  sold, 
which  right  is  preserved  to  him  by  the  proviso 
in  ihe  repealing  act  of  1801.    IbilL 

6.  In  an  action,  fui  tarn,  on  the  6th  section 
of  the  act  concerning  slaves,  (Sees.  24.  c  188.) 
hdd,  that  the  exception  in  tlie  clause  was  mat- 
ter of  excuse  to  tiie  defendant,  and  need  not 
be  negatived  by  the  plaintiff  in  liis  declaration. 
Hart  V.  CUU,  8  J.  R.  41. 

7.  That  part  of  the  6th  section  of  the  act, 
which  declares  that  ''the  slave  eocported,  or 
attempted  to  be  exported,  shall  be  tree,^'  does 
not  operate,  unless  the  master  or  owner  is  con- 
cerned in  the  exportation ;  but  in  case  of  a 
stranger,  or  tliird  person,  acting  without  the 
knovviedge  of  the  owner  of  the  slave,  the  only 
penalty  is  the  forfeiture  of  250  dollars.    Jbid, 

8.  A  certificate  of  manumission,  given  to  a 
slave,  to  take  effect  on  the  death  of  the  master^ 
irrevocably,  is  valkL  In  the  case  of  Dam,  5  J. 
R.365. 

9.  And  if  the  master,  for  a  valuable  cotund- 
eration,  during  his  lifetime,  sells  and  delivers 
him  to  a  thinl  person,  he  will,  notwithstanding, 
on  the  masters  death,  be  entitled  to  his  free- 
dom.   JhvL 

10.  If  the  owner  of  a  slave  give  a  written 

Sromise  to  manumit  him  after  a<^ertain  num- 
er  of  years,  on  condition  of  his  fiiithfiil  ser- 
Tice  during  that  period,  it  is  a  conditional 
manumission,  obligatory  on  the  master,  and 
of  which  the  slave  may  avail  himself,  on  the 
performance  of  the  condition.  KettUtas  v. 
lTe«t  7J.R.324. 
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11.  Parol  -declarationfl^  made  more  than 
twenty  years  ago,  by  the  owner  of  a  slave,  that 
he  purchased  her  to  make  her  iinee,  and  that 
he  meant  her  to  be  freed,  were  kM  to  be  a 
manumission  of  such  slave.  fFeils  v.  Lame, 
9  J.  R.  144. 

12.  Whether,  since  the  statute  of  the  8ih  of 
.^^  18ai,  (Sess.  24.  c.  18&)  a  slave  can 
be  manumitted  without  some  iostnunent  in 
writing?  (iu4tn.  Jbid^  &e  14  J.  R.  321 
Post^Sd 

13.  Where  the  ovmseers  of  the  poor  of  the 
town  of  O.  nve  a  certificate  in  wnting,  ''thst 
the  bearer,  J.,  the  slave  of  H.,  was  under  the 
age  of  fifly  years^  and  of  sufficient  ability  lo 
get  his  living^"  at  the  bottom  of  whieb  wss 
written,  '^  we  do  hereby  manumit  the  same," 
and  the  whole  signed  bv  the  overseen^  but 
not  by  the  executors  of  H.,  to  whom  the  sisve 
belonged ;  and  the  certificate  was  recorded  m 
the  office  of  the  clerk  of  the  town ;  keUt,  tfast 
this  certificate,  registered  at  the  request  of  H^ 
was  conclusive  evidence  to  charge  the  town 
with  the  future^  maintenance  of  such  dave,  as 
a  pauper.    Bopkins  v.  lUst,  9  J.  R.  225. 

14.  Whether  the  slave  was  duly  m^nmit- 
ted  or  not,  as  re^>ected  his  former  owner,  was 
a  qMestion  between  the  sieve  and  sach  fbnuer 
ovner,  with  which  the  town  had  no  cfmctm ; 
but,  ttseemSf  that  this  was  a  mamimisBion  eaf- 
ficient  to  conclude  the  owner.    l&idL 

15.  A  person  who  has  been  a  slave,  hsa 
who  has  obtained  his  freedom,  is  competeot 
to  prove  facts  which  took  place  whilst  be  was 
a  slave.  ^  Gvmie  v.  Dessies,  I  J.  R.  5G8. 

16.  A.^  the  owner  of  a  skve  in  tliis  stair, 
went  into  Vermoni  to  reclaim  the  slaie^  vbo 
had  run  away,  and  resided  tliere  aa 

a  freeman.  *A.  having  taken  tlie  [  *S8S] 
slave,  while  he  was  in  his  posses- 
sion, B.  took  out  an  attachment  against  ihe 
slave,  fbr  a  debL  on  which  the  slave  ifas 
arrested  by  an  officer,  and  forcibly  taken  oitt 
of  the  possession  of  hi$  master,  and  imprison- 
ed :  A.  brought  an  action  of  trespass  agaiost 
B.,  in  this  state,  for  taking  away  his  slave; 
held,  that  under  the  law  of  tho  Vniied  States, 
A.  bed  a  ri^t  to. reclaim  the  slav^  as  a  fugi- 
tive from  service;  and  that,  as  tlie  slave  was 
incapable,  of  contracting  a  debt,  ihe  auach- 
ment  was  illegal  and  void,  and  no  ju9tiiicati(»i 
to  B.,  who  was  guilty  of  a  trespass,  fbr  which 
an  action  would  lie  here,  den  v.  Hufges,  9 
J.  R.  67. 

17.  A  sale  under  B,Jieri  /ados  of  a  riave 
brought  into  this  state  is  valid.  Ceesar  v. 
Pea&o(&,  11  J.  R.68. 

18.  fiut  if  the  purchaser  jkII  him  again, 
such  sale  is  contrara  to  the  act,  and  vokl. 
Ibid. 

19.  Where  L.,  who  was  the  owner  of  a 
slave,  during  the  revolutionary  war,  lefl  hia 
family  and  property  in  this  ^le,  and  went 
into  Canada,  where  he  resided  until  his  death, 
and  his  son  J»  took  the  management  of  hia 
property,  and  under  an  execution  agaiost  the 
goods  of  J.,  the  sheriff  sold  all  the  right  aod 
title  of  J.  in  the  slave ;  held^  that  .the  |vopevty 
of  the  slave  continued  in  iZ,  (be  having  never 
been  attainted,)  until  hie  death,  and  thai  it  then 
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passed  to  his  executor*  and  administnitorB,  fio 
that  J.  had  no  f>roi)eTty  in  him  which  could 
be  sold  under  an  exectition.  GeMon  v.  Ruuell 
and  others,  11  J.  R.  415. 

20.  Where  a  person  by  his  last  will,  manu- 
mitted his  slave  named  Maria,  and  gave  *Uo 
Maria  her  daughter  Chloe,  during  h^  natural 
lifef*  held,  that  whether  the  words  "during 
her  natural  life,**  applied  to  Mcnia  or  Chloe, 
and  whether  the  ehitdren  of  Ckloe  born  during 
the  time  that  Maria  was  entitled  to  her  ser- 
vices, became  free  on  the  death  of  M,  or  not, 
tbey  could  not  be  claimed  by  the  represeuta- 
tives'  of  the  tsatator..  Conddin  v.  Havms,  12 
J.  R.  314. 

21.  If  Maria  had  no  legal  representatives 

00  her  decease,  the  children  of  Chloe  became 
free.     Ibid, 

522L  M  stems,  that  the  words  "duripj^  her 
natural  life,"  are  to  be  referred  to  the  life  of 
C.    Ibid. 

23.  But  if  these  were  referred  to  JIf.,  the 
children  of  C,  bom  in  the  lifetime  of  M., 
became  her  property,  on  the  general  principle, 
that  the  tem^rary  proprietor  of  an  animal  is 
entided  to  its  increase.     Bnd, 

24.  An  action  on  the  ease  lies  for  seducing 
and  harboring  the*  slave  or  servant  of  the 
pKaintiff,  notwithstanding  tlie  penalty  given 
ny  the  **  act  concerning  slaves  and  servants,?' 
which  is  a  eumvlative  remedy.  Scidmore  v. 
Smith,  13  J.  R,  322. 

2^.  Where  two  or  three  tenants  in  common 
of  a  alave  manumit  him,  this  is  sufficient  to 
entitle  him  to  bis  freedom,  especially  Where 
Uie  third  joint  owner  has,  for  a  long'  time, 
flufTered  him  to  act  as  a  freeman,  without 
chiimkig  him  as  a  slave,  and  thus:  authorized 
the  Inference  that  he^  also,  had  manumitted 
the  slave.     OayUld  v.  ^ortn^ ,  14  J.  R.  188. 

26L  Where  a  person  brings  a  suit  against 
another,  it  seems,  that  he  cannot,  aflerwards, 
claim  the  defendant  as  bis  slave.    Ibid 

27.  AH  presumptions  ought  to  be  made  in 
fivvor  of  personal  hberty..    Ibid, 

*28.  Where  a  slave  ran  away 

1  *389  ]    from  his  master,  an  inhabitant  of 

Conneeticut,  and  came  to  the  city  of 
^ew^Tort,  where  he  was  found  and  sold  by 
the  master  to  a  person,  also  an  inhabitant  of 
ComudieuL  then  in  New-Yorkj  on  buBtness; 
hddj  that  this  was  not  such  a  sale  of  a  slave 
brought  into  the  state,  as  rendered  him  free 
under  the  act,  (Sess.  3&  c  £l8.  s.  23.)  Skinner 
V.  Fleet,  14  J.  R.  W3, 

29.  The  owner  of  adave,  by  his  wjll,  dated 
the  15th  January,  1813,  declared  as  follows :  **  I 
manumit  and  give  freedom  to  my  negrowoiuan 
MoU,  and  her  daughter  ATan,  immediately 
afler  my  decease."  The  testator,  afterwards, 
sold  Aim  as  a  slave  to  C,  and  di^ ;  htldy  that 
the  Bale  of  the  slave  by  the  testator,  was,  pro 
tanto,  a  revocation  of  his  will,  and  that  JST,  was 
not  entitled  to  her  freedom,  after  his  decease. 
Matter  of  Mm  Mtcket,  14  J.  R.  .124. 

30.  'to  render  a  manumission  efTbctual,  there 
must  be  some  certificate  or  writing  to  that 
effect,  delivered  by  the  master  to  the  slave,  or 
to  some  third  penon,  for  his  benefit,  so  as  to 
coDsumoiate  the  act  of  manumiwiotL    Ibid, 


31.  The  plaindfl^  who  had  married  an  exec- 
utrix, who  was  a  legatee  of  all  the  property 
of  the  testator,  and  which  included  slaves 
brought  by  him  from  Virginia,  sold  a  slave 
belonging  to  the  testator  at  the  time  of  his 
death,  and  took  a  promissory  note  for  the 
purchase  money,  which  he  applied  to  the 
payment  of  his  own  debt ;  held,  that  the  sale 
was  not  made  by  the  plaintiff,  in  his  character 
of  executor,  but  in  his  own  private  right,  as 
owner  of  property  acquired  ny  his  marriage 
with  a  legatee,  and  was,  therefore,  contrary  to 
the  statute,  and  void ;  especially,  as  the  sale 
was  not  necessary  to  pay  the  debts  of  the 
teatator,  and  there  was  evidence  of  its  being  a 
contrivance  to  evade  the  statute ;  and  that  no 
action  could  be  maintained  on  the  note.  Hdm 
V.  Miller,  17  J.  R.  296. 

32.  If  the  owner  of  a  sl$ve,  who  executes  a 
deed  of  manumission,  does  not  deliver  it  to  the 
slave,  or  to  some  person  for  his  benefit,  the 
manumission  is  not  complete,  and  the  slave  ia 
not  free.    Petry  v.  Christy,  19  J,  R.  5a 

33.  Where  the  owner  of  a  slave  promised 
to  manumit  the  slave,  his  wif^  and  child,  on 
his  procuring  good  notes  for  200  dollars,  and 
giving  his  own  note  for  75  dollars ;  ancl  the 
9lave  accordingly  procured  and  gave  the  notes 
to  G.,  who  approved  of  them,  and  executed  a 
deed  of  manumission,  and  procured  the  usual 
ceftiiicate  from  the  overseers  of  the  fioor,  but 
refused  to  deliver  the  deed,  and  kept  it  with 
the  other  papers  in  his  hands  for  more  than 
two  years^  during  which  time  he  detained  the 
man,  his  wife,  and  child,  as  slaves ;  in  an  action 
against  C,  the  maker  of  one  of  the  notes, 
which  was  pavable  in  five  months ;  held,  that 
the  freedom  of*^  the  slaves  being  the  considera- 
tion on  which  the  note  was  given,  there  was  a 
failure  of  consideration,  and  that  G.  was  not 
entitled  to  recover.    Ibid, 

34.  Marriages  between  parties,  where  one 
or  both  of  them  are  slaves,  are  legal  bv  the 
statute,  [Sees.  36.  c.  88.)  and  the  issue  legit- 
imate. And  where  the  wife  is  a  free  woman, 
and  the  husband  a  slave,  their  condition  is  not 
changed  by  the  marriage;  but  the  children 
follow  the  condition  of  the  mother  as  to  their 
civil  rights,  and  the  mother  has  the  control  and 
custody  of  them  during  infancv,  as 

if  the  father  *were  dead.     Over-     [  *890  ] 
seers  of  Marbletown  v.  Overseers  of 
Kingston,  20  J.  R.  1. 

[The  screoUi  section  of  the  act,  declared  all  children 
born  of  slaves,  aAcr  tlie  4(h  of  July.  1799,  to  be  free  ; 
but,  if  male,  to  eoDlioue  to  serve  tneir  masters  uutil 
the  ag^  of  23,  and  if  female,  until  25  years  of  age.  By 
the  act  of  March  31,  1817,  (Sess.  40.  c.  137!)  every 
child  bom  of  a  slave,  afler  the  passing'  of  that  act,  is  to 
remain  a  servant  until  the  age  of  21,  and  no  longer; 
and  by  the  32d  section,  every  negro,  mulatto,  or  musfce, 
within  this  state,  bom  after  the  £h  Ju/y,  1799,  is  declar* 
ed  io  be  free  aAer  the  44h  July,  1827.] 


STAMPS. 

1.  Arbitration  bonds  and  powers  of  attorney, 
in  suits  depending  ih  the  Supreme  Court,  were 
not  withm  the  act  of  Congress  [July  6, 1797,) 
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relative  to  stamp  duties,  since  repealed.    Da- 
vis  V.  Ostrander^  1  J.  C.  106. 

2.  But  an  inventory  under  the  act  "  for  the 
relief  of  debtors,  with  respect  to  the  imprison- 
ment of  tlieir  persons,**  was  required  to  be 
stamped.    Bwrru  v.  Baker ,  1  J.  C.  134. 

3.  Bank  cheeky  were  not  required  to  be 
stumped,     dmrotf  v.  IVarren,  3  J.  C.  259. 

4.  A  note  not  stamped  according  to  tlie 
directions  of  the  actor  Congress  of  the  ()th 
JtiZv,  1797,  cannot  be  read  in  evidence  in  an 
action  brought  aince  the  repeal  of  that  act, 
unle^  the  holder  has  complied  with  the  pro- 
vision of  the  repealing  act  of  the  6th  ^rU, 
1802,  by  psying  the  duty  of  10  doliara,  Edeck 
V.  Ranuer,  2  J.  R,  423. 


STATUTES. 

I.  C(m3trudion  ofstahdes. 

IJ.  Private  acts. 

111.  Construction  of  different  statutes,  local,  tem- 
porary, or  private,  and  not  to  he  found 
under  any  particular  title  if  this  Digest, 

I.  Construction  of  statutes, 

1.  A  special  power  ^^ranted  by  stsjtuie, 
affectine  the  property  of  individuals,  ought  to 
be  strictly  pursued,  and  appear  to- be  so  on  the 
face  of  the  proceedings.  Gilbert  v.  Columbia 
Turnpike  Company,  3  J.  C.  107. 

2.  A  penal  statute  which  may  be  construed 
as  authorizing  either  a  summary  remedy,  or 
an  action  in  the  oi-dinary  course  of  proceeding, 
shall  be  taken  to  mean  the  latter.  Bennett  v. 
JTard,  3  C.  R.  259. 

3.  A  summary  conviction  is  to  be  strictly 
construed,  and  is  only  to  be  adopted  where 
the  language  of  the  act  is  positive  and  une- 
quivociu.    Ibid, 

•4.  Where  the  law,  antecedently 
[  *391  ]     to  a  revision  of  the  statutes,  is 
^  settled,  either  by  clear  expressions 

in  the  statutes,  or  adjudicatioxis  oh  them,  the 
mere  change  of  phraseology  shall  not  be 
deemed  or  construed  a  cliange  of  the  law, 
unless  such  phraseology  evidently  purports  an 
intention  in  the  legislature  to  make  a  change. 
Per  Spencer,  J.  Taylor  v.  Delancy,  2  C.  C?.  E. 
143.  &  P.  Per  Kent,  Ch.  J.  Case  qf  J.  V. 
M  Yates,  4  J.  R.  359. 

5.  An  act  of  the  .legislature  is  not  to  be  con- 
strued to  operate  retrospectively,  so  as  to  take 
away  a  vested  right  Dash  v.  Fan  Kleeck,  7 
J.  R.  477. 

6.  It  is  a  principle  of  universal  jurisprudence, 
that  laws,  civil  or  criminal,  must  be  prospec- 
tive, and  cannot  have  a  retroactive  effect.    Ibid. 

7.  The  term  ex  post  facto  law,  in  the  consti- 
tution of  the  United  States,  applies  only  to 
criminal  cases.    Ibid, 

8.  Where  a  right  is' granted  by  statute,  and 
a  subsequent  statute  gives  a  forfeiture  or  penalty 
for  the  violation  of  that  right,  such  forfeiture 
or  penalty  is  cumulative  to  tlie  remedy  f>ro- 
vided  by  the  common  law  in  cases  of  the  viola- 


tion  of  a  statute  right,  where  the  statute  itself 
is  silent.    Umngs&i  v.  Van  Ingen^9  J.  R.  5Q7. 

9.  And  it  seems  that  the  law  wouM  be  the 
same,  if  the  penalty  were  given  by  a 
quent  clauae  of  the  same  statute.    Aid, 

10.  A  penalty  cannot  be  raised  by  impL— 
tion,  but  must  be  expressly  /created  and  im- 
posed.   Jones  V.  Estis,  2  J^  R.  379. 

11.  Conveyanees  by  authority  of  a  statute, 
pass  no  otlier  or  different  right  than  that  wbicfa 
the  party  before  possessed,  /odkaon,  ez  dem. 
Cooper,  V.  Cory,  8  J.  R.  385. 

12.  An  ac^  extendin||  the  bounds  of  a  town 
over  the  adjacent  navigable  w^ers^  does  doc 
thereby  grant  the  land  covered  by  the  water 
to  the  town,  but  is  merely  for  the  purposes  of 
civil  and  criminal  jurisdiction*  Pahnerw,  Sets, 
6  J.  R:  133. 

13l  Under  a  penal  statute^  only  one  penalty 
is  recoverable  for  one  offence  or  entire  tnunsc- 
tion,  and  not  a  separate  penalty  for  each  psr- 
ticular  act  into  which  the  oaenoe  may  be 
divisible.  Carparatum  of  JV*en»-  York  v.  Ordre- 
tum,J2J.R.122. 

14*  A  statute,  penal  as  to  some  persoafi^  if  it 
is  generally  beneficial,  mav  be  equitably  oon- 
sUTied.    ^JUw  V.  S/kcoTi,  la  J.  R.  497. 

15;  A  statute,,  imposing,  a  penalty,  implies 
also  a  prohibition  of  the  act  renderBd  penal, 
and  such  act  is,  consequently,  iilesal-  and  void. 
Per  ^^oiiuiMn,  Ch.  J.  Ifo£M  v.  Acivibn,  14  J. 
R.  273-290. 

16.  The  pirtmMe  of  «  statute  may  be  re- 
ferred tOf  to  explain  the  enacting  part,  when  it 
is  doubUTul,  but  oot  to  restrain  its  raeasittg, 
whein  clear  and  unambiguous.  'Jaektom,  ex 
dem.  ffoodrvff,  v.  Cilduisi^  15  J.  R.  W, 

17.  The  word  **  month,**  wfaea  used  in  a 
statute,  without  any  other  word  to  show  the 
intention.  Is  to  be  understood  as  a  2imar,  not  a 
calendar  moqlh.  Loring  v.  HaBingy  15  J.  R. 
119.  - 

1 8.  Where  the  words  of  a  statute  are  obscuie 
or  doubtful,  the  object  or  intention  of  the  legis- 
lature, in  passing  it,  m^  be  reaoned  to,  to  ex- 
plain the  meaning,  Jne  People  jf.  The  Ufka 
Insurance  Company^  15  J.  R.  358. 

19.  A  thin^  within  the  intention, 
is  as  much  within  the  statute,  as  *if    [  *dM  ] 
it  wece  within  its  letter ;. and  a  thing 
within  the  letter  only,  if  contrsry  to  tbe  inten- 
tion, is  not  within  the  statute.    Ibid, 

20«  Such  a  construction  ^  ought  to  be  given 
as  win  not  suffer  the  statute  to  be  defeated. 
Ibid. 

21.  A  statute,  restraining  any  person  fit^m 
doing  certain  acts,  applies  equally  to.  foodies 
corporate  or  politic,  thougb  not  named.    /6tdL 

22.  To  take  private  property  for  publie  use, 
without  providing  a  just  compensation  to  the 
party,  4s  not  only  unconstituUonal,  as  agarcst 
the  fundamental  principle  of  government,  but 
a  violation  of  natural  ri^^bt  and  juecice.  A 
statute,  therefore,  which  violates  thia  principle, 
is  null  and  void.  Bradshaw  v.  Hodgers^  90  J* 
Ri  103.    5.  C.  in  error,  id.  735. 

IT.  Private  ads^ 

23.  If^  by  a  private  act,  the  property  of  n 
person  is  directed  to  be  sold  by  the  surveyor 
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general,  without  any  ^^arninty,  and  the  money 
to  be  paid  to  certain  creditors,  it  does  not  take 
away  the  rights  of  third  persons,  but  amounts 
ouly  to  a  quit-claim  of  any  right  or  interest  of 
the  state.  Jackaon,  ex  dem.  Gratz^  v.  CaUin^ 
2  J.  R.  248. 

24.  A  pri^te  act  binds  onVy  the  parties  to 
it,  and  cannot  be  extended  to  devest  the  interest 
of  a  stranger.  Catlin  v.  Jackson^  ex  dem. 
Gratz,  in  error,  @  J.  R.  520. 

25.  So,  where  a  pecBon  purchased  land  at  a 
sheriff's  sale  in  1774,  and  a  deed  was  delivered 
to  a  third  person,  to  be  delivered  io  thegraptee, 
ou  payment  of  the  purchase  money,  and  the 
purchaser  did  not  pay  the  money,  but  was 
afterwards  attainted  in  1779 ;  hdd^  that  a  private 
act,  passed  on  the  petition  of  the  judgment 
creditor,  directing  the  land  to  be  sold,  and  the 
money  to  be  paid  to  the  creditor,  did  not  tak^ 
away  the  rights  or  interests  of  the  debtor  or 
his  heirs,  or  affect  any  person  not  a  party  to 
the  act    Rid, 

26.  Ttife  printed  statute  book  is  not  e\jdence 
of  a  private  act.    Duncan  v.  DubcySj  3  J.  C.  125. 

27.  But  a  seems,  that  the  rule  does  not  ap- 
ply to  the  case  of  a  private  statute  given  in 
evidence  by  the  opposite  patty,  against  the  par- 
ty for  whose  benefit  the  act  Was  passed,    ibid, 

HI.  Construction  of  different  statutes,  heed,  temr 
porartfy  or  private,  and  not  to  he  found  under 
any  paHicidar  title  of  this  Digest, 

28.  The  act  of  the  25M  of  ^farch,  179^1,  (Sess. 
14.  c.  42.  s.  11.)  sometimes  called  the  Canaan 
act,  granted  the  lands  only  to  those  who  were 
in  possesion  in  their  own  right,  and  not  occu- 
pying in  the  right  of  another.  Jackson,  ex  dem. 
jBromlof,  v.Beryamh,  8  J.  R.101. 

29.  Where  A.  bought  land  in  Canaan  in 
1782,  and  put  B.,one  of  his  sons,  in  immediate 
p06«icssion,  and  declared  he  iiiad  bought  it  for 
tiim,  and  afterwards  died  in  1789,  leaving 
several  children,  his  faeiis  at  law,  and  B.  con- 
tinued in  possession  of  the  land 

[  *893  ]  above  27  years,  but  •without  having 
obtained  a  deed  from  his  father; 
held,  that  B.  was  in  possession  under  his  father, 
and  not  in  his  own  right,  or  adversely  to  bis 
fhther ;  and  that  the  act  of  1791  confirmed  the 
right  to  the  land  in  the  heir?  of  A.  generally, 
on  whom  the  law  cast  the  inheritance,  and 
that  the  rest  of  the  children  of  A.  were  entitled 
to  their  oroportion  of  the  land  so  occupied  by 

30.  By  the  "act  to  vest  certain  powers  in 
the  freeholders  and  inhabitants  of  the  village  of 
Poughkeepsie,'*  passed  the  8th  of  ^nril,  1801, 
(Seas.  24.  c.  182.)  the  trustees  of  the  village 
have  power  to  make  a  by-law  to  prevent  the 
»i1e  of  meat,  &c.  fbr  the  consumption  of  the 
inhabitants,  within  certain  prescribed  limits, 
except  at  the  public  market  place;  and  an 
action  may  he  maintained  bv  the  tmstees,  to 
recover  the  penalfy  given  mr  every  offence 
R^inst  sueh  by-law.  Bu^  r,  Seabwy,  8  J.  R. 
418. 

31.  By  en  act  of  the  legislature,  a  grant  was 
made  to  A.,  and  six  others  named,  and  their 
executon,  administrators,  and  assigns,  of  the 


exclusive  right  of  establishing  and  running 
stage- wngonSyOn  the  west  side  of  Hudson  river, 
from  Jilhany  to  the  north  line  of  Nlew-Jersey^ 
for  the  term  of  7  years ;  and  if  any  other  per- 
son should  establish  a  stage  on  the  same  route, 
during  that  term,  he  was  made  liable  to  the 
penalty  of  500  dollars.  The  grantees,  by  certain 
resolutions,  divided  the  whole  line,  and  as- 
signed a  portion  of  the  route  to  each  grantee, 
who  was  to  keep  and  own  a  stage  on  tliat 
part  of  the  route  assigned  to  him,  and  receive 
the  profits.  B.,  one  of  the  grantees,  with  the 
consent  of  two  other  of  the  grantees,  besides 
running  a  stage  on.  the  part  of  the  route  as- 
signed to  him,  also  run  a  stage  on  the  road 
wiiich  had  been  assigned  to  A.  In  an  action 
brought  by.  A.  against  B.,  to  recover  the  penalty 
given  by  the  act ;  hM,  that  the  penalty  was 
given  to  secure  the  grantees  in  the  privilege 
vested  in  them  from  the  encroachment  of 
strangers,  and  that  the  defendant,  being  one  of 
the  grantees.  Was  not  liable  for  the  penalty; 
that  the  resolutions  assigning  to  each  a  distinct 
part  of  the  road  was  not  a  division  or  panition 
of  the  franchise  or  right  given  by  the  act. 
Whether  such  a  privilege  or  franchise  is  sus- 
ceptible of  partition,  according  to  the  spirit 
and  intention  of  the  act,  so  as  give  exclusive 
and  independent  rights  in  distinct  parcels 
of  the  road,  dubitatur,  DoneUy  v.  vanden^ 
burgh,  3  J.  R.  27. 

32.  To  entitle  a  party  to  present  cloth,  in 
order  to  obtain  the  bounty  given  by  the  second 
section  of  the  act,  (Sess.  31.  c.  186.)  it  is  not 
requisite,  that  it  should  be  fulled  and  dressed 
in  the  same  county  in  which  it  was  manu- 
factured, but  it  is  siifilicient  if  it  was  manu- 
fiictured  in  the  family  of  the  party  within  tho 
county.    Briggs  v.  Tillotson,  8  J.  K.  304. 

33.  The  act,  passed  the  5th  of  JlprH,  1810, 
(Seas.  33.  c.  181.)  **  concerning  the  Onondaga 
salt  springs,"  required  **that  all  leases  of  tho 
said  lots,  and  all  transfers  thereof,  should  be 
recorded  within  24  hours  afler  the  execution 
thereof.  In  the  town  clerk's  office,  &c.,  or  that, 
in  default,  the  sam^  should  be  deemed  void.'* 
Held^  that  a  neglect  to  have  an  assignment 
of  a  lease  recorded,  rendered  it  void  only 
against  bona  fide  purchasers.  Jackson,  ex  dem. 
Fosdick,  V.  West,  10  J.  R.  4G6. 

•34.  The  proviso  of  the  act  (Sess.  [  «39 1  ] 
28.  c.  55.  s.  9.)  exempting  from  loll 
for  passing  the  bridge  over  the  Schoharie  kill, 
"all  persons  drawing  firewood  for  their  own 
family  use,"  extends  as  well  to  a  person  draw- 
ing his  firewood  at  one  time,  with  the  assistance 
of  his  neighbors  and  others  hired  for  the  pur- 
pose, as  if  he  himself  drew  but  one  load  in  one 
day.     Wooster  s.Van  Vechien,  10  J.  R.  467. 

35.  According  to  the  true  construction  of  the 
art,  (Sess.  38.  c.  144.)  authorizing  the  president, 
directors  and  company  of  the  Bank  of  Utica, 
to  establish  an  office  of  discount  and  deposit 
at  Canandaigua,  in  the  county  of  Ontario,  and 
requiring  all  notes  issued  at  such  branch  at  C. 
to  be  countersigned  by  the  cashier,  and  declar- 
ing that  the  same  should  be  considered  aa 
payable  on  demand,  at  such  branch  at  C,  the 
holder  of  a  Utiea  bank  note,  so  countersigned 
and  issued^  cannot  maintain  an  action  u|)ou  it 
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against  that  bank,  without  having  prevtousW 
demanded  payment  of  it,  at  the  branch  at  6. 
A  demand  of  payment  at  the  bank  of  UHea 
alone,  in  not  sufficient  Bank  of  Utiea  v. 
Mather,  16  J.  R.  341. 

3b.  A  note  of  the  VHca  bank,  on  which  is 
written,  **  countersigned,  O.  Seymour,"  is  coun« 
tenigned  within  the  meaning  of  the  act ;  for 
it  is  not  necessary  that  he  should  add  to  his 
name  his  official  character  of  eosAier  at  C  AiiL 

37.  And  tliis  art  being  ta  extend  the  powers 
of  the  bank  of  UHca,  under  its  act  of  incorpo- 
ration, which  was  a  public  act,  is  also  a  public 
act  of  which  every  person  is  bound  to  take 
notice.    Ihid, 

38.  And  the  presumption  in  such  case  is, 
that  the  countersigning  is  official ;  and  if  there 
be  any  ambiguity  on  the  iiice  of  their  note,  it 
may  be  explained  by  parol.    Ibid. 

39.  The  13tfa  section  of  the  act  (Scss.  31. 
ch.  216.)  passed  ^^pril  11, 1808,  which  directs 
that  if  the  council  of  appointment  are  satisfied 
that  a  commissioner  ror  loaning  money  has 
faithfully  discharsed  the  duties  of  his.  office, 
they  may  accept  bis  resignation,  and' appoint 
another  in  his  place,  is  unconstitutional  -aufl 
▼oid.     Tkt  People  v.  Fooly  19  h  R.  58. 

See  Chakcert,  LXV. 


STATUTES  OF    THE  UNITED 
STATES. 

1.  The  act  of  Congress  for  the  relief  of  in- 
solvent debtors  in  the  district  of  Columbia^ 
(Cong.  7.  8.  1.  c.  184.)  passed  March  3, 1803,  is 
a  private  act,  of  which  the  Courts  of  the  seve- 
ral states  are  not  bound  to  take  notice,  unless 
set  forth  by  pleading,  or  so  much  of  it,  at  Jeas(, 
as  to  enable  the  Court  to  decide  whether  tlie 
discharge  is  warranted  by  the  provisions  of  the 
act.     trrighi  v.  Paion,  10  J.  R.  300. 

2.  That  act  is  only  a  bar  to  a  future  remedy 
against  the  person ;  and  the  creditor  may  still 
prosecute  his  demand  to  judgment,  in  order 
to  charge  the  after-acquired  property  of  the 
owner.    IbiiL 

3.  The  law  of  the  UtiUtd  States,  requiring 

the  register  to  be  inserted  *in  the 
[  *995  ]    bill  of  sde,  on  every  transfer  of  a 

vessel,  afiects  only  its  cbarncter  and 
privileges  as  an  American  vessel,  ffendover 
V. /focre&oom,  7  J.  R.  308. 

4.  Whether  a  collector  might,  under  the 
non-intercouree  act,  have  entered  and  searched 
a  dwelling-house  without  the  "warrant  of  a 
magistrate?  Qu^re.  SaiUy  v.  SmWi,  IIJ.  R. 
doo.  , 

5.  But  he  might  take  goods  standing  under 
a  horse  shed,  at  a  public  inn,  witltoot  a  war- 
rant.   Ibid, 


SUPERVISORS  OF  COUNTIES. 

1.  A  g^nt  to  the  supervisors,  for  the  use  of 
fbe  Johabitants  of  a  particufair  town,  is  void : 
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for,  if  the  saperviaon  are  a  corporatioci,  they 
have  no  capacity  to  take  and  hold  lands  as  su- 
pervisors for  the  use  of  the  inhabftaDts  of  a 
town,  or  for  any  other  use  or  purpose  than 
that  of  the  county  which  they  reprPseoL 
Jackgon^  ex  dem.  Lmch,  v.  HartweU^  8  J.  R. 
422. 

2.  The  supervisors  are  a  corporatioii,  with 
special  powers,  and  fi>r  special  purposes  only ; 
and  it  is  very  questionable  whether,  prior  to 
the  act,  (Seas.  SM.  e.  180.\  tfa^  were  compe- 
tent lo  take  a  gimnt  of  land.    JfrtdL 

a  By  the  act  of  theSd  of  jferie,  1807,  (Seas. 
30l  c.  127.)  the  supervisors  of  tUmtga  were  di- 
rected to  raise  a  certain  sum)  by  tax,  for  the 
purpose  of  buiJdiBg  a  fire-proof  clerk^  office^ 
Ace.;  tliis  act  is  mandatoiyi  and  which  they 
were  iMund  to  execute  without  delay  ;  and  any 
of  the  supeirisefB  who,  act  any  of  their  meet- 
ings subeequsnt  to  the  passing  of  the  ace,  re- 
fused to  laise  money  lor  the  purpose^  ware  kdi 
liable  to  the  penalty  given  by  the  act  of  the  20tb 
of  Jlfar^i807,(Seak  3ac  4a  2  N.  R.  L.  I4a) 
**  to  compel  supervisors  to  raise  such  sums  of 
money  as  they  are  direeted  to  raise  by  sets  of 
the  legishiture."    Conoefi  v.  Men^  7  J.  R.  6a 

4.  A.,  in  1791,  granted  a  lot  of  kknd  to  the 
(leople  of  the  county  of  Otsq^  on  which  a 
court  house  and  gaol  were  buil^  in  1792,  and 
used  by  the  county.  In  18Q6,  by  an  act  of  the 
legislature,  the  supervisors  were  authorized  to 
sell  the  court  house  and  gaol,  with  the  lot  of 
land  on  which  they  stood  ;  and  they,  accord- 
ingly, sokl  the  land  to  &  In  an  action  of 
ejectment  pgainst  *B.';  AtM,  that  the  pecple  of 
tlie  county  had  no  capacity  to  tak«  by  graot, 
and  that  the  deed  was  void ;  that  tha  act,  (Seas. 
24,  c«  180.)  enabling  supervtsoi^  of-couiities  to 
take  conveyances  of  land,  appliea  only  to  coa- 
veyances  made  to  the  supervisors. by  iiame; 
and  that  the  act  of  the  legislature,  in  1806^  did 
not  authorize  the  supervisors  to  sell  any  tiling 
more  than  such  right  or  title  as  they  had. 
Jadwm,  ex  dena.  CuSper^  v.  .€V»ry,  8  J.  R.  38& 

5.  Supervisors  of  counties  are  hot  obliged 
to  aliovir  any  charge  (or- services  relative  to  a 
pauper,  unless  a  previous  order  of 

a  justice-  has  *been  obtained,  or  tlie     [  *396  ] 
services  havB  been  riendered  by  re* 
quest  of  the  overseers  of  the  poor,  and  the  ae« 
count  presented  to  them  for  payjneut.    HuU  v. 
J%e  Supervisors  of  OnMa,  19  J.  R.  239, 

See  Maiidamcs. 


TAXES.  \ 

1.  Taxes  mean  a  contribution  in  money,  net 
Tabor  or  personal  senice.  Chftarseers  i^^^mant 
Vr  Overseers  tf  Stanford,  6  J.  C.  92l 

2.  Taxes  are  burdens,  chai^^es,  or  imposh 
tions,  set  on  peratms  or  pro|>erty  for  public 
uses ;  but  an  assessment  for  a  supposed  bem^ 
is  not  a  tax  or  taUiage  within  the  exemption, 
in  the  act  for  the  assessment  and  collociion  of 
taxes,  (Seas.  24.  c  178.  s.  24.)  of  churches  or 
places  of  public  W4>rabip  firom  being  taxed  by 
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my  law  of  thtf^tate.    MaUer  ofihe  CorporaHon 
^f  .Veic-yori,  Ift^  11  J.  R.  77. 

3.  The  exemption  in  the  aet  baa  reference 
only  to  general  and  public  taxes  for  the  benefit 
of  the  town,  county,  or  state,  at  large,  and  not 
to  aaseasments  of  benefits  resulting  to  the 
property  from  opening,  enlarging  or  imprt>ymg 
the  streets  in  the  city  of- JVhr-For&;  though 
churches^  being  exclusively  devoted  to  re- 
ligious purposes,  the  benefits  of  such  improve^ 
ments  must  be  small  to  them,  in  comparison 

•with  other  property,  and  they  oagfat  not  to 
contribute  in  like  propoaion.    J^ 

4.  Where  a  lease  of  a  lot  in  thecity^of  JVet9- 
IW^  contains  a  covenant  that  the  lessee  shall 
pay  ^'nll  taxes,  and  assessments^  ttetr^  kind 
soever  which  should  be  laid  or  imposed  on  the 
premises  during  the  term  ;*'  kdd^  that  the  les- 
see is  liable  for  an  assessment  imposed  by  the 
corporation  of  JSTew-York^  for  altering  a  streeL 
Oswald  V.  GUftrt,  11  J.  R.  44a     S?  P.  Cor^ 

poraium    qf   J^ew^York  v.    CuAtncm,  10  J. 

5.  Under  the  act  fi>r  the  assessment  and  col* 
lection  of  taxes,  eorponOionB  are  liable  to  be 
taxed  or  rated  asptrsona,  or  inhabitants,  within 
the  meaning  of  the  act.  The  Clinian  fToaUm 
and  CatUm  Manufadwring  Cmnpany  v.  Mone 
^  Bermeit  cited  m  Ihe  Peo^  v.  T%e  UHea 
Insurance  Con^an^f,  15  J.  IL  358—^82.  per 
7%omps(Mj  Ch.  J. 

6.  A  si^e  of  land  by  the  comptroller  for 
taxes,  is  of  no  validity,  if  the  taxes  were,  in 
lace,  paid  to  the  collector;  and  a  deed  exe- 
cojted  by  the  comptroller  to  a  purchaser,  con- 
veys no  tide.  Jackson,  ex  dem.  ClariL  v. 
jyi>r#e,  18  J.  K.  44L 

7.  The  right  or  autbori^  to  sell  lands  fbr 
taxes,  under  ^e  act,  seas.  d&  c.  92.  (2  N.  R. 
L.  509.|  is  founded  on  the  mm^paymeni  of  the 
tax,  and  the  returns  made  to  the  comptroller 
are  not  conclusive  evidence  of  thai  fact; 
though  they  may  be  sufficient  to  justify  him, 
in  the  discharge  of  his  duty,  as  a  public  officer, 
in  making  the  sale.    Und, 

8.  A  purchaser  of  lands,  sold  at  public  auc- 
tion fbr  the  non-payment  of  taxes,  acquires 

only  a  Contingent  title,  which  Is 
[  •897  ]    liable  to  be  *dereated  bv  proof  of 

the  fiict,  that  the  tax  (for  which  the 
land  was  sold)  was  paid  before  the  sale. 
Ibid, 

9.  In  a  suit  brought  by  the  collector  of  taxes, 
to  recover  the  tax  of  the  defendant,  the  pro- 
duction of  the  assessment  roll  in  which  the 
defendant  was  rated,  and  the  warrant  to  the 
plaintiff,  as  collector,  are  not  sufficient  evi- 
dence to  support  the  action.  Thompson  Y.  Gard- 
ner, 10  J.  R.  404. 

10.  The  plaintiff  ouffht  to  show,  at  least,  a 
previous  demand  of  the  tax,  and  default  of 
payment. 

11.  But  whether  a  collector  of  taxes  can, 
even  afler  the  demand  of  the  tax  and  a  de- 
fault, bring  an  action  for  the  tax?    Qu«re. 

See  Hi,  Coluctoe   of  Taxxs.     Cov«- 

VART,  II. 


TENANT  AT  WILL. 


1.  A  parol  gift  of  lands  creates  a  tenancy  at 
wilL  Jackson,  ex  dem.  Van  AUn,  v.  Eogtrs, 
lJ.C.3a    &  C.  2  C.  C.  E.  314. 

2.  A  person  occupying  land,  where  no 
terms  are  prescribed,  and  without  a  reserva- 
tion or  payment  of  rent,  is  a  tenant  at  will. 
Jackson,  ex  dem.  Van  Denherg,'Y,  Bradi,  2 
C.R.1G9L 

3b  A  tenant  at  will  is  not  entitled  to  notice 
to  quit    Ibid. 

4  Voluntary  waste  is  a  determination  of  the 
will.    P^tp9  V.  Coveri,  7  J.  R.  L 

5.^  A  tenant  at  will  is  considered  as  holding 
from  year  to  year,  only  for  the  purpose  of  a  no- 
tice to  quit ;  but  he  has  no  right  to  such  no- 
tice afler  he  has  determined  the  will,  by  an 
act  of  voluntary  waste.    Rid. 

6.  A.,  by  a  writing  under  his  hand  and  seal, 
gave  B.  the  privilege  to  occupy  certain  land, 
and  build  tnereon ;  this  is  a  mere  license,  or 
personal  priYilege  to  occupy,  and  docs  not 
vest  such  a  title  in  &  as  he  can  convey ;  and 
his  attempt  to  convey  is  a  determination  of 
the  license.  Jackson,  ex  dem.  HuHf  v.  Babcock^ 
4J.IL418. 

7.  A  tenancy  at  will  is  determined  by  the 
landlord's  selling  the  premises. '  Per  Thomn^ 
Am,  Gh.  Jf.  Jackson,  ex  dem.  PhiUufs,  v.  M- 
ifricA,  13  J.  R.  106. 

8.  The  possession  of  a  tenant  at  will,  is  the 
possession  of  the  person  under    whom  he 

^claims.    Jackson,  ex  dem.  Ynunsr,  v.  EUis,  13 
J.  R.  118. 

9.  An  agreement  to  sell  land  does  not  im- 
part a  license  to  enter,  but,  at  most,  gives  an 
implied  permission  to  occupy  as  a  tenant  at 
will    Ive^  V.  Ives,  13  J.  R.  235. 

— ^^ —  [•898] 

•TENANT  AT  SUFFERANCE. 

1.  A  tenant  for  years,  holding  over  at  the 
expiration  of  his  term,  becomes  a  tenant  at  suf^ 
ferance.     fFUde  v.  CaniiUon,  1  J.  C.  123. 

2.  If  a  person  selling  lands,  agrees  to  de- 
liver them  up  to  the  grantee  on  a  certain  day, 
but  continues  in  possession  after  that  day,  he 
is  a  tenant  at  sufferance ;  and  if,  while  the 
ri^ht  of  possession  continues  in  him,  he  per- 
mits another  to  enter,  who  holds  over,  he,  too 
becomes  a  tenant  at  sufferance.  Huait  v.  Wood, 
4  J.  R.  150.    &  P.  Wood  V.  HifuM,  id.  313. 


TENANT  IN  COMMON. 

1.  Where  several  patentees  bear,  in  equal 
proportions,  the  expense  of  obtaining  a  patent, 
and,  by  the  recital  of  deeds  among  themselves, 
it  appears  thev  intended  to  purebase  in  com- 
mon, they  will  be  taken  as  tenants  in  common, 
and  not  as  joint  tenants,  though  the  patent  be 
to  them  jointly.  CSnder  v.  BrwU,  2  C.  0.  E.  32a 

535 


998 


TENDER. 


399 


2.  If  a  |)or80D  raises  a  crop  of  com  on  the 
land  of  anotlier,  on  an  agreement  to  give  the 
owner  a  certain  number  of  bushels  of  com, 
by  way  of  rent,  it  does  not  make  the  latter  a 
tenant  in  common  of  the  crop,  ^ewcomb  et 
al.  V.  Ramer,  2  J.  IL  421.  noU. 

3.  The  widow  of  the  ancestor  is  not  a  tenant 
in  common  with  the  heir.  Jockson^  ex  dem. 
Clark,  V.  O'Donaghy,  7  J.  R,  247. 

4.  One  tenant  in  common  cannot-  sue  his 
co-tenant,  to  recover  documents  relative  to 
their  joint  estate.  C^bnoes  v.  Hdwleyy  12  J.  R. 
484. 

5.  A.  and  B.  purchased  a  piece  of  land  and 
divided  it  between  them,  and  A.  being  in  the 
exclusive  occupation  of  his  part,  sold  it  to  D., 
but  both  A.  and  B.  joined  in  the  convey- 
ance ;  hdd,  that  though  the  deed  from  A.  and 
B.  might  be  jnima  facie  evidence  that  thev 
were  tenants  in  common  of  the  part  conveyed, 
yet  that  the  occupation  of  the  land  by  A.,  and 
the  purchase  of  him  alone  by  D.,  were  suf- 
ficient evidence  of  A.'s  seisin  of  the  whole. 
Dolf  v.  Bastet,  15  J.  R.  21. 

6.  Where  real  estate  is  held  by  partners,  for 
the  purpose  of  the  partnership,  they  do  not 
hold  as  partners,  but  as  tenants  in  common  ; 
and  the  rules  relative  to  partnership  property 
do  not  apply  in  regard  to  it;  thereiore,  one 
partner  can  only  sell  his  individual  interest ; 
and  when  both  join  in  the  sale  and  convey- 
ance, and  one  only  receives  the  porchase 
money,  the  other  may  maintain  an  action 
against  him  for  his  proportion.  Cotes  v.  ColeSj 
15  J.R.  159.  See  Seldfm  y.  lEdoodty  2  C.  R. 
1G6. 

7.  One  tenant  in  common  of  a  chattel  can- 
not maintain  trespass  or  trover  against   the 

other,  unless  the  thing  held  in 
[  *899  ]     common,  be  destroyed.      ^Sddon 

V.  Hickocky  2  C.  R,  166.  5L  P.  St. 
John  y.  Standring,  2  J*  R.  46a  WiUwi  v. 
Reedj  3  J.  R.  175.  Mersereau  v.  JSTorUm,  15 
J.R.  179. 

8.  But  in  case  of  a  sale  Iw  one,  and  a  receipt 
of  the  money,  an  action  for  money  had  and 
received  will  Ue  against  him.  Seldon  v.  Hickr 
ocifc,  2  C.  R.  166. 

9.  Where  there  were  three  joint  owners  of 
a  cargo  of  salt,  and  two  of  them,  tciih  the  as- 
sent f^the  oUter,  sold  their  proportions  to  the 
plaintiff,  the  vendee  does  not  become  a  tenant 
in  common,  with  the  other,  but  may  maintain 
trover  against  him.    llwL 

10.  Where  the  undivided  interest  of  one 
partner  in  partnership  property,  is  sold  under 
an  execution  or  attachment,  the  sheriff  and  the 
purchaser  succeed  to  the  rights  of  the  debtor, 
and  the  other  partner  cannot  maintain  an  ac- 
tion against  them  for  the  seizure.  Mersereau 
V.  JSTorton,  15  J.  R.  179. 

11.  In  an  action  of  trespass  brought  by  ten- 
ants in  common,  in  relation  to  their  land,  or  in 
an  action  of  debt  for  rent  arising  out  of  the 
land,  or  in  any  other  action  merely  personal, 
they  must  all  join  as  plaintiffs,  and  a  release  of 
the  action  by  one  of  them,  is  a  bar  to  the  others. 
Decker  v.  lAinngston,  15  J.  R.  479. 

12.  Miter  J  in  a  distress  or  avowry,  which 
savor  of  the  realty.    JbitL 
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13.  But  one  tenant  In  eomflion,  before  di»- 
tress  and  avowry,  may  receive  the  whole  reni, 
and  discbarge  the  lessee,  for  the  t&A  is  then  la 
the  persanaiiy.    &iiL 

mSnd  see  T&over.    AssuMPsrr,  IV. 


TENDER 

1.  Mrhere  it  is  agreed  that  the  defen<lai;t 
should  deposit  a  security  with  the  plaintiC  qq 
the  returaing  of  which,  the  latter  was  to  be 
entitled  to  tli^  note  of  A. ;  on  tendering  the  de- 
posit, an  action  may  be  immediately  hroiii'h 
against  the  defendant,  on  his  agreement,  and 
it  will  not  be  defeated  by  an  offer  made  of  ik 
note,  after  the  comrhencement  of  the  suii 
Ri^ey  r.  fTankU,  1  C.  R.  175. 

tL  a  tender,  on  a  bond  with  a  penahv.  dws 
not  bar  the  action  on  such  bono.  Mann-j  t. 
Horrir.  2  J.  R.  24. 

8.  There  is  a  difibrence,  as  to  tender,  beiw^m 
portable  and  cumbrous  articles ;  with  re>rtft 
to  the  former,  a  personal  tender  is  necessio " 
as  to  the  latter,  it  will  he  sufficient  if  the  i'^^ 
fendant  ofier  to  deliver  as  the  plaintif!*  »i  s  1 
direct.  CoU  t.  Houstmiy  3  J.  C.  213.  S.  P. 
Slingeriand  v.  Morse^  8  J.  R.  474. 

4.  If  no  pfaice  be  appointed  for  fwment  or 
perfOTmance,  a  tender  to  the  person  ia  ff»«^; 
and  that  too,  in  cases  where  a  personal  tend^  rh 
not  required;  Slingetiand  v.  Morse,  8  J.  R-  ^'^• 

5.  A  waiver  of  any  further  tender,  by  ib« 
de^hmition,  or  equivalent  *act  of 

the  creditor,  will  excuse  an  actual    [  *400  > 
offer,  eren  in  the  case  of  money. 
Ihid.  - 

6.  A.  having  distnuned  the  goods  of  B^  f^r 
rent,  C.  promised  to  deliver  the  goods  to  A- in 
six  days,  or  pay  450  dollani ;  and  the  p^"*-' 
were  left  in  the  possession  of  C. ;  A.  demam.- 
ed  the  goods  within  the  sbr  days,  and  did  n<< 
designate  any  place  at  whicb  they  were  to  rt 
delivered;  and  immediately  after,  and  ^it''^ 
the  six  days,  A.  hemg,  together  with  C.j  a:  i)  ^^ 
place  where  Ae  goods  were,  C,  tendered  ibtni 
to  A.,  who  said  that  hewasnotreadytorei-eive 
them,  but  that  if  C  would  carry  them  to  P- 
he-wouM  receive  them  there;  botG.  refn^*« 
to  do  so  ^  held,  diat  the  r^ply  of  A.  to  the  onir 
of  C.  was  a  dispensation  from  any  further  de- 
livery or  tetader  on  the  part  of  C,  eepeciaJh  » 
the  articles  were  bulky  and  numerous.   W 

7.  And  such  a  tender  and  refbsal  are  a  f on*- 
plete  bar  to  a  suit  on  the  contract,  and  "'f 
plaintiff  must  resort  to  the  person  in^^p 
possession  the  goods  are,  and  who  holds  ibein 
as  his  bailee,  and  at  his  risk.    Ihii.         .    ^ 

S,  An  offer  to  deliver,  [a  cumbroas  «mnp., 
where  no  objection  is  made  to  the  time  and 
mode  of  delivery,  but  the  plaintiff  says  t/iat'"' 
will  send  and  take  the  article,  and  nt  anotbtr 
time  says  that  he  is  not  ready  to  receive  it,  nno 
finally,  neglects  to  take  it,  is  eq*iivalent  lo  I*'*' 
forma  nee,  and  is  a  bar  to  an  action  on  ou  agri^ 
ment  for  the  delivery.  Cdit  v.  Houstonj  3  J-  ^ 
24a 

9.  In  trover,  the  Court  will  not  order  aru- 
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dee  which  havi3  been  tendered  to,  and  refused 
by  the  plaintifi^  to  be  struck  out  of  tbe  decla- 
ration ;  for  be  may  claim  damages  for  tbe  de- 
tenoration  of  tbexu.  ShotufeU  v.  fVendover,  1 
J.  R.  65. 

10.  Machines  and  instruments  of  a  roan's 
trade,  are  not  allowed  to  be  brought  into  Court 
in  an  action  of  trover.    Ibid. 

11.  H  before  the  day  of  payment,  the  party 
to  whom  payment  is  to  be  made,  agrees  to  ac- 
cept bank  bills,  it  is  a  waiver  of  a  tender  in 
^td  and  silver,  and  the  bank  bills  having  been 
tendered,  it  is  competent  evidence  to  support  a 
teiKler.     fVarren  \*  Mains,  7  J.  R.  476. 

13.  Where  a  promissory  note  was  given,  pay- 
able in  produce,  to  be  delivered  by  a  certain 
day,  at  the  maker^s  hoiise ;  in  an  action  ou  the 
note,  the  defendant  pleaded  payment,  and  prov- 
e<l  that  he  had  hay  in  his  born,  ready  to  be  de- 
livered on  the  day  to  the  plaiutifl^  but  did  not 
show  the  quantity  or  value ;  hcld^  that  there 
"was  no  proof  of  a  tender  or  payment.  A*etr- 
ion  V.  GaOfraWi,  5  J.  R.  119. 

1 3.  The  effect  of  a  tender  is  not  to  extinguish 
the  right  of  action,  but  only  to  preclude  a  claun 
for  interest.  Rayftnond  v.  Beamard,  12  J.  R.  274. 

And  see  Patme^nt. 
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It  is  a  first  principle  in  the  law  of  tenures, 
that  the  State  is  the  original  dource  of  title  to 
land  ;  and  that  the  State  possesses  a  sovereign 
right  to  grant  its  lands  to. whom  it  pleases,  with 
or  without  consideration.  Per  PUUtj  J.  Jack- 
soTij  ex  dem.  HoustmaUj  v.  Hcurly  12  J.  R.  77. 

See  CAiTAnA  Grants. 


TITLE  TO  PROPERTY. 

1.  Whatever  aheration  in  form  property  may 
have  undergone,  tfce  original  owner  may  take 
it,  in  its  new  dhape,  if  he  can  identify  the  ori- 
ginal materials.  Beits  v.  L«c,  5  J.  R.  ^8.  S*  P. 
Ctuiis  V.  Groatf  6  i.  R.  1C8.  ^nd  see  Babcock 
V.  Gt/I,10J.R.287. 

2.  A.,  the  owner  of  land,  brought  nn  .action 
of  trespass  a<^in8t  B.,  for  entering  arid  cuuing 
down  trees,  &.c.  The  action  was  conipromis- 
CJil,  and  B.  paid  the  damages  to  A.,  which  were 
equal  to  the  value  of  the  trees  which  B.  had 
sawed  and  split  into  shingles.  A.,  aAcr wards, 
took  away  the  shingles,  and  B.  brought  an  ac- 
tion of  trespass  against  him,  for  taking  and 
carryh3g  away  the  shingles.  Htld^  that  the 
conjpromise  of  the  trespass  by  B.,  aru'  paying 
the  damages  to  A.,  did  not  transfer  tlie  pr<»per- 
ty  ID  tile  trees  cut  down  to  B. ;  nor  did  B»,  by 
converting  the  timber  into  shingles,  change  the 
right  of  property.    Betts  v.  Lee,  5  J.  R.  348. 

3L  Sea-weed,  cast  on  the  shore,  belongs  to 
the  owner  of  the  soil,  and  not  to  the  first  oc- 
cupant   Ihntms  v.  7\tmhuU,  2  J.  R.  313. 

4.  If  a  ereapadwriakes  a  chattel  into  bis  own 
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possession,  and  the  owner  sues,  and  recovers 
damages  for  the  specific  chattel  so  taken  and 
detained,  the  recovery  and  execution  will 
change  the  property  by  operation  of  law,  so 
as  to  transfer  it  to  the  trespasser.  Ctaiis  v. 
Groaty  6  J.  R.  168. 

5.  But,  in  order  that  the  rule  may  apply,  the 
recovery  must  have  been  for  that  specific  chat- 
tel: so,  where  trespass  quare  clausum /regit 
was  brought,  for  cutting  down  wood  of  the 
plaintilf,  which  the  defendant  made  into  coal 
on  the  plaintiff's  land^  where  it  remained,  and 
the  plaintiff  obtained  judgment ;  the  defendant 
is  not  entitled  to  the  coat,  the  plaintifiTs  recovery 
having  been  for  the  trespass,  and  not  for  taking 
the  coal,  which  had  alwoys  remained  in  his  pos- 
session.   Ibid, 

6.  The  increase  of  an  animal  belongs  to  tbe 
person  who,  by  hiring  fisr  a  time,  becomes  tem- 
fiorary  proprietor  of  the  animal.  Pvtnam  v. 
^rvleify  8  J.  R.  432. 

,7.  Property  in  a  wild  animal  is  not  acquired 
by  tlie  pursuing  or  hunting  it,  so  that  if  an- 
other person,  in  the  sight  of  the  pur- 
suer, kill  *the  animal,  and  appro-     [  ^40^  ] 
priate  it  to  his  own  use,  no  action 
will  lie.    Piersan  v.  Post,  3  C.  R.  175. 

8.  But  If  the  pureuer  brings  the  animal  with- 
in his  own  control,  at  .the  same  time  manifest- 
ing his  intention  to  appropriate  it  to  his  own 
use,  atf  if  he  continue  the  pursuit  after  having 
mortally  wounded  the  beast,  or  encompass  it 
w'Kh  nets  and  toils,  or  otherwise  intercept  it,  so 
as  to  deprive  it  of  its  natural  liberty,  and  render 
escape  i mpossible,  a  property  is  acq u  ired .    Ibid, 

9.  Though  property  m  an  animal  /era  nat- 
wr<z,  may  Im  acquired  by  occupancy,  or  by  so 
wounding  it  as  to  bring  it  withm  the  |>owcr  or 
control  of  the  pursuer ;  yet,  if  afler  wounding 
tbe  animal,  and  continuing  the  pursuit  of  it 
until  evening,  the  hunter  abandons  the  pursuit, 
though  his  dogs  continue  the  chose,  he  acquires 
no  (>roperty  in  the  ojiimal.  Buster  v.  JVewkirkj 
20  J.  R.  75. 

10.  Bees  are  animalsyer«  naiur<B;  but  when 
hived  and  reclaimed,  a  qualified  property  may 
be  acquired  in  them.  Gilld  v.  Mason,  7  J.  R.  l(i. 

11.  If  a  person  finds  a  tree  containing  a  hive 
of  bees,  on  tbe  land  of  another,  and  marks  the 
trjBC,  he  docs  not  thereby  reclaim  the  bees,  and 
vest  a  tight  of  property  in  himself;  and  can- 
not maintain  an  action  fur  carrying  away  the 
bees  and  honey.    Ibid, 

12.  And  whether  the  owner  of  tbe  soil  has 
not  the  better  riglit  to  them  ?     (^Uftre,     Ibid. 

13.  Where  tlie  materials  of  A.  are  united 
With  tlie  materials  of  B.,  by  the  lal)or  of  B., 
who  furnishes  the  prinri|ial  niaterialt),  and  those 
of  A.  are  only  accessory,  the  proprrty  of  the 
whole  is  ill  B.,  by, right  of  accession.  Merritt 
V.  Johnson,  7  J.  R.  473. 

.  14v  So,  if  A.  contracts  with  B.to  build  a  ves- 
sel, and  agrees  to  furnish  the  timber  requisite 
to  cont])lete  the  frame,  and  B.  to  advance  mon- 
ey and  fiiriiish  the  materials  for  the  joiner's 
work,  the  vetiscl,  although  built  on  land  hired 
by  B.  for  the  purpose,  continues  the  |>r9perty 
of  A.  until  completed  and  delivered  to  B.;  and 
until  then  may  be  seized  under  an  execution 
against  A.    laid, 
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15.  Where  a  person  entere  upon  land  under 
a  void  licenee,  and  cuts  down  trees,  and  con- 
verts them  into  shingles,  he  is  a  trespasser,  and 
acquires  no  property  in  the  timber  or  shingles. 
ChandUr  v.  Edson,  9  J.  R.  362. 

16.  A.  delivered  six  sheep  to  B.,  on  an  agree- 
ment that  at  the  end  of  the  year,  B.  won  lit  de- 
liver to  A.  an  equal  number  of  sheepiof  equal 
value ;  fuH  tliat  the  ]>roperty  in  the  sheep  was 
changed ;  and  that  B.  was  bound  to  deliver  six 
sheep  of  eoual  value  to  A.  at  the  expiration  of 
the  year,  tnough  some  of  the  sheep  received 
from  A.  had  been  taken  under  an  attachment 
Against  him.     JViUon  v.  fYnncy«  13  J.  R.  353. 

17.  Where  an  act  of  Congress  subjects  prop- 
erty to  forfeiture  for  the  commission  of  an 
illegal  act,  the  foiieiture  takes  pface  on  the 
commission  of  the  act  prohibitecl,  and  by  the 
forfeiture,  the  property  is  immediately  out  of 
the  owner,  before  any  actual  seizure  or  suit. 
Kennedy  v.  Strange  14  J.  R.  128. 

And  see  Prize.    Sale  or  Chattels,  I. 


[  •403  ]  •TOWNS. 

1.  A  by-law  of  a  town,  declaring  that  all 
hogs  should  be  kept  up,  only  extends  to  pre- 
vent hogs  from  going  at  large  on  the  kigktvay; 
and  it  seems,  that  a  town  has  no  power  to  pre- 
vent the  inhabitants  from  letting  their  hogs  go 
at  large  on  their  own  binds.  Shepherd  v.  Hees, 
12  J.  R.  433. 

2.  By  the  ''act  relative  to  the  duties  and 
privileges  of  towns,"  (Sees«  36.  ch.  35.  s.  5.) 
the  freeholders  and  inhabitants  of  the  town 
are  authorized  to  make  a  second  election  of 
town  officers,  in  case  those  before  chosen  re- 
fuse to  serve,  die,  remove  out  of  tlie  town,  or 
become  incapalile  of  serving,  within  Jifleen 
days  next  after  such  refusal,  death,  removal  or 
incapacity ;  but,  It  seems,  that  if  there  is  no 
election  of  town  officers,  at  the  regular  town 
meeting,  they  cannot  nfVerwards  be  chosen; 
and  the  vacancy  may  he  supplied  by  three 
justices  of  the  county,  without  waiting  the  ftf- 
teen  daj^s,  in  order  to  give  the  town  an  oppor- 
tunity of  election,  as  is  required  in  other 
cases  of  vacancy  6(>ecified  in  the  act  •  WUdy 
v.  Waxhbwm,  16  J.  R.  49. 

3.  Where  a  town  meeting  proceeds  fo  the 
election  of  a  town  officer,  andj  on  canvassing 
the  votes,  they  are  found  to  be  equally  divid- 
ed, so  that  there  is  no  choice ;  ii  seems,  that 
the  meeting  oufflit  to  proceed  to  a  second 
election,  and  if  they  neglect  to  do  so,  they 
lose  their  rights,  and  cjinnot  make  their  elec- 
tion at  a  subsequent  town  meeting,  though 
held  within  fifteen  days.    Ibid. 

4.  The  12ih  section  of  t|ie  act,  (Seas.  36. 
ch.  23.)  docs  not  authorize  a  town  to  impose  a 
penalty  on  a  stianger,  or  person  having  no 
right,  for  cutting  grass  on  the  salt  meadows  or 
common  lands  of  the  town,  contrary  to  a  by- 
law made  bv  the  town  meeting,  for  that  pur- 
pose ;  but  the  town  must  resort  to  the  com- 
mon law  remedy,  to  recover  damages  for  the 
alleged  trespass.   Ihsier  v.  Bkoads,  19  J.  R.  191« 
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5.  B  seems,  that  the  saU  wieadetss,  &c.in  the 
bey  of  the  towu  of  Jamaiea,  in  Qucou  coun- 
ty, are  part  of  the  common  lands  belon^g  to 
that  town,  and  not  the  soil  or  freehold  of  tlie 
freeholders  and  inhabitants  of  the  town,  as 
tenants  in  common,    ibid.  . 

^  Where  a  person  has  been  apimnted  sn 
overseer  of  the  highway  under  the  act,  (Sean 
Sa  c.  35.  2  N.  R.  L  125.)  and  neglecis  or  its- 
fuses  to  serve,  whereby  he  incurs  the  penalty 
imfiosed  by  the  act,  (Sess.  36.  c.  33.  2  N.  R 
L.  270.)  he  cannot  be  again  appointed  an  over- 
seer, or  mafle  liable  to  a  second  penalty  for 
the  second  refusal  to  act.  Haywood  v.  Hhed- 
er,ll  J.R.432. 

iSiee  Cbazicert,  LXXL 


•TREASON.  [•404] 

1.  The  oflence  of  adhering  and  .  giiinr  dd 
and  comfort  to  the  public  enemies  of  the 
United  States,  is  not  treason  against  the  |ieopie 
of  the  state  of  Aeto-  York,  The  People  r. 
Jjynch  and  others,  11  J.  R.  549. 

2.  And  an  indictment  charging  the  offence 
to  have  l)ecn  conjmitted  against  the  people  of 
the  state  of  ^/cw'  York,  will  be  quashed.  Ibid, 
.  3.  Treason  may  be  committed  against  the 
state,  ns  by  opposmg  the  laws,  or  forcibly  at- 
tempting to  overturn,  or  usurp  the  goveni- 
ment,  &c.    RieL 

4.  Treason  against  the  United  States  is  not 
cognizable  in  the  state  Courts.    Ibid^ 


TRESPASS. 

I.  fFhen  the  action  must   he    trespass,  ead 

fchen  case. 
11.  When  an  action  of  trespass  lies ;  {s)  For 
injuries  to  the  person ;  (b)  For  trijurUt 
to  personal  ptoperhf ;  (cj^for  vtjwria 
to  real  property ;  (ci)  For  acts  owwil- 
ted  under  color  of  legal  proceedings. 
Itl.  Defence  andjugt*Jiration. 
IV.'  Trespasser  ab  initio. 
V.  Joint  trespaher. 

I.  fflien  the  action  must  he  trespass^  and  teftm 

ease, 

1.  Trespass,  not  case,  lies  against  a  filieriHi 
and  those  by  whose  direction  he  acts,  for  levy- 
ing an  execution  afler  the  return  day.  Fw 
V.  Lewis,  4  J.  R.  450. 

2.  The  proper  fomi  of  action  against  a  pe^ 
son  using  a  private  road,  by  the  paity  at 
whose  instance  4t  was  laid  out,  is  trespass  eo 
the  case,  not  trespass.  Lambert  v.  JEhkt,  14  h 
J.  R.  38a 

3.  Where  there  is  an  immediate  injuiy  at- 
tributable to  negligence,  the  party  injured  km 
his  election  to  treat  the  negtigeaoe  as  the  caiiflB 
of  aciioii,  and  declare  in  eaasi  or  to  consider 
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the  act  itself  as  the  injury,  and  bring  trespass. 
BUn  V.  Campbell,  14  J.  R.  432. 

4.  Where  an  act  not  wUfalj  but  the  result 
of  negli^tnee,  is  the  imnudiatt  and  dirtct  cause 
of  an  iojtiiy,  trespass  rt  tJt  armis  will  lie.  Per- 
cival  V.  Hi€kty,  18  J.  R.  257. 

5.  Where  a  belligerent  cruiser  chases  a  ntun 
trtd  vessel,  supposing  her  to  be  an  enemy,  or 
lor  the  -pnqx>se  of  search,  and  in  cominff  up 
i^itb  her,  through  negligencej  runs  foul  of  the 
neutral  vessel,  (which  had  hove  to  in  the  night,) 

and  sinks  her,  -an  action  of  tres- 
[  *405  ]     pass  lies  at  ^common  law,  at  the 

suit  of  the  neutral  owner,  against 
the  commander  of  the  belligerent  ship,  for  the 
damages  sustained,  it  being  considered  -as  a 
Martoe  tori  merely,  -of  which  a  Court  of  com- 
mon law  has  a  concurrent  jurisdiction  with  the 
instance  Court  of  Admiralty.    UndL 

6.  If  an  act  done  cause  immtdiate  injury, 
nrhether  it  be  intentional  or  not,  trespass  lies. 
GwUe  V.  Suoan,  19  J.  R.  381. 

7.  As  where  tlie  defendant  G.  ascended  in  a 
baUooa,  which  descended,  a  short  distance 
firom  the  place  of  its  ascent^  into  the  plaintiflTs 
garden,  and  the  defendant  being  entangled  and 
m  a  perilous  situation,  called  for  help,  and  a 
crowd  of  people  broke  through  the  fences 
into  the  plaintin 's  garden,  beat  and  trod  down 
his  veg»  tables,  flowers,  &c..;  hdd^  that  though 
the  ascension,  in  a  balloon  was  a  lawful  act, 
yet,  as  the  defendant's  descent,  under  ^the  cir- 
rums^artces^  would  ordinarilv  aqd  naturally 
draw  the  crolvd  into  the  pfaimifTs"  garden, 
eithei  from  a  desire  to  assist  biin,  or  to  gratify 
a  cariosity  which  he  had  excited,  he  was  an- 
swerable, in  an  action  of  trespass,  for  all  the 
damages  done  to  the  plaintifl^s  ganlen.  Ibid, 


II.    fallen  an  acHon  (if  trespass  Hts;  (a)  Ihr 


of  Ugai  proceedings. 

(a)  Fhr  injuries  io  iht  person^  > 

8.  A  father  cannot  maintain  an  action  for 
debauching  his  daughter,  if  he  bos  consented 
to,  or  connived  at,  her  intercourse  with  the 
defendaut*  Seagar  v.  Sligecland,  2  C  R. 
219. 

9^  Though  the  master  of  a  vessel  rnay  in- 
flict moderate  correction  on  his  seamen,  for 
sufficient  cause ;  yet  if  he  exceeds  the  bounds 
of  moderation,  aqd  is  guilty  of  unnecessary 
severity,  he  will  be  liable  for  a  trespass.  Broton 
V.  Ihward,  14  J.  R.  119. 

(b)  Ihr  it^uries  to  personal  property. 

10.  To  support  trespass  de  boms  asporlatis, 
the  plaintiff  imisi  have  the  actual  or  construc- 
tive poasession  at  the  time.  -  Pvtnum  v*  ff^yUyt 
8  J.  HL  432. 

11.  He  must  have  such  a  right,  as  to  be  en- 
titled to  reduce  the  goods  to  actual  posaeanon 
whenever  he  pleases.    Ibid* 

12.  If  the  plaintiff  has  let  the  Ghattete  for  a 


determinate  period,  he  can  only  maintain  tres- 
pass.   Ibid. 

13.  Bare  possession  of  a  chattel  is  sufficient 
to  maintain  trespass  against  a  wrong-doer. 
Hout  V.  Gelsion,  13  J.  R.  141.  &  C.  in  error, 
13  J.  R.  561. 

14.  Where  a  person,  having  a  ffeneral  prop* 
erty-in  goods,  delivers  them  to  his  agent  to 
keep  for  him,  and  the  goods  are  taken  out  of 
the  possession  of  the  agent  by  third  persona^ 
the  person  having  the  general  property,  which 
draws  after  it  the  possession,  may  maintain 
trespass  or  trover  for  the  goods  against  such 
person.     T^orp  v.  Buiiingy  1 1  J.  R.  285. 

*15.  Where  the  plaintiff  dis- 
trained upon  his  tenant  for  rent,  [  *406  ] 
and  took  a  horse  which  the  tenant 
claimed  as  his  own,  but  of  which  he  was,  in 
fact,  only  a  bailee ;  and  it  was  agreed  between 
the  tenant  and  the  plaintifi^  that  the  latter,  in- 
stead of  impounding  tlie  horse,  might  use  biiti 
until  the  day  of  sale,  and  the  defendant,  who 
was  the  tnie  owner  of  the  horse,  took  him  out 
of  the  plaintiff's  possession ;  hddy  that  if  the 
tenant  had  no  authority  to  make  the  agree- 
ment, yet,  the  using  the  horse  was  a  mere  ir- 
regnlarity  after  a  regular  distress ;  and  as  by 
the  provisions  of  the  act  (Sess.  36.  c.  63.)  the 
plaintiff  was  protected  from  being  deemed  a 
trespasser  ah  xmiio^  the  defendant  could  not 
treat  the  distress  as  a  nullity,  ^id  was,  there- 
fore, a  trespasser  in  taking  the  horse.  HoU  v. 
Johnson,  14  J.  R.  425. 

16.  /Where  the  vessel  of  A.,has  been  seized 
by  an  officer  of  the  customs  under  the  revenue 
lawa  of  the  United  States,  and  is  afterwanis 
acquitted  in  tlie  District  Court,  A.  cannot 
maintain  an  action  of  trespass  for  an  act  com- 
mitted between  the  seizure  and  tlie  condem- 
nation, as  he  had  neither  the  possession  nor 
the  right  to  reduce  it  to  poasession.  FanBruni 
y.  ScA«ndfc,llJ.K.  377. 

17.  An  officer  who  has  seized  goods  under 
an  executio/i,  may  bring  trespass  against  a 
stranger  for  taking  them  away.  Barker  v.  Mtt- 
^,6J.  R.  195. 

18.  And  ]>roof  of  the  seizure  under  tlie  ex- 
ecution is  sufficient,  without  producing  the 
uidgment.  Ibid.  S.  ,P.  Bladdey  v.  SheUonj 
/  J.  R.  32. 

19.  In  an  action  of  trespass  by  the  purchaser 
of  a  chattel  under  au  execution,  for  the  de- 
stniction  of  such  chattel  by  the  defendant,  the 
chattel  never  having  been  in  the  possession  of 
the  plaintiff,  he  is  bound  to  prove  his  propertv, 
not  only  by  showing  a  purchase  by  himself^ 
but  also  an  aulhoruy  in  the  officer  to  sell. 
Carier  v.  Simpson,  7  J.  R.  535. 

(c)  Ihr  it^uries  to  real  properly. 

20.  A  parly  must  have  actual  and  lawful 
possession  of  real  ^u^perty,  to  enable  him  to 
maintain  trespass.  &uvvesant  v.  Ihnwkins,  9 
J.R.01. 

21.  Or  he  must  be  entitled  to  the  remainder 
or  reversion ;  or,4n  case  the  premises  are  va- 
cant, have  the  legal  title  which  draws  to  it  the 
possession,  ffickham  v.  /^eemoiy  12  J.  R. 
183. 
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22.  Where  the  plain tiflf  had  let  the  locus  in 
qiu)  to  A.  lor  one  year,  and  A.  entered  and 
ht  Id  over  the  yeur,  and  tJien  quittetl  the  fios- 
sessioii,  and  liie  plaintiff  atterwanls  re-entered, 
he  earinot  maintain  trespass  against  I<^  for  any 
trci:|)ass  coininitied   by  him  during  the  time 

A.  he!d  over,  or  between  the  time  of  A/s 
quitting  the  ))osse88ion  and  of  the  pluiutitPs  re- 
CDlrv.     Ibid, 

2.*i  So,  where  A.  and  B.  are  tJie  owners  of 
conti;fiJous  lotA,  the  boundary  between  whieh 
haM  been  aequieseed  in  for  more  than  25 
years,  a  iwrol  admission  by  A^  that  the  boun- 
dary was  incorreet,  in  consequence  of  which 

B.  runs  a  new  line,  and  erects  a  fence  upon  it, 
by  whieh  he  includes  in  his  own  lot  part  of 
the  land  that  lielonged  to  A.,  is  not  sufficient 

to  change  the  possession ;  and  if 
[  *407]     A.  avail  himseH*  ^of  the  locus  pen- 

iietUifPy  by  fortiidding  tlie  erection 
of  the  fence,  trespass  is  not  maintahiable 
against  him  for  causing  k,  when  erected,  to 
be  thrown  down  Siuyvesant  v.  7\nnpkinSf  9 
J.  R.  61.    &  C.  in  error,  1 1  J.  R.  569. 

24.  A  tenant  at  sufferance  cannot  maintain 
tresfiass  against  his  landlord,  although  violently 
turned  out  of  possession^  Wilde  v.  CaniiUon^ 
1  J.  C.  123.    Hyatt  v.  ffood,  4  J.  R,  150. 

25.  A  lessor  cannot  maintain  tjrespass  against 
a  stranger  while  there  is  a  tenant  in  possession. 
CampbeU  v.  Amoldj  1  J.  R.  511. 

26.  Trespass  can  be  iiiamtained  only  by  the 

Iierson  who  has  the  possession  in  feet  of  the 
and.    Ibid, 

27.  A  person  who  enters  upon  land  without 
any  claim  or  color  of  riglit  or  title,  and  keeps 
|K>ssessi()u  i8  a  trespasser.  Jackson^  ex  detn. 
Miirraify  v,  Haztfi,  2  J.  R.  22. 

28.  Tres[)ass  lies  against  a  person  who  has 
been  put  in  possession  of  land  by  a  writ  of  res- 
titution, under  a  conviction  for  a  forcible  entry 
and  detainer,  and  afterwards  turned  out,  on  the 
pn)ceedings  being  quashed,  and  rc-restitutiou 
awarded.     Cast  v.  De  Goes,  3  C.  R.  261. 

29.  But  not  against  a  stranger  who  has  acted 
nrulcr  license  f\'on\  tJie  person  in  possession, 
for  a  stran^ror  cannot  be  made  a  trespasser  by 
relation,     fbid, 

30.  It  lies  by  the  owner  of  the  fee  of  a  high- 
way for  an  exclusive  appropriation  of  the  soil. 
Cortehjou  v.  Van  Rrundt,  2  J.  R.  a57. 

31.  Where  the  owner  of  land  agrees  with 
another  that  he  may  sow  the  land  on  sliare^ 
they  may  maintain  a  joint  action  of  trespass 
againpt  a  third  ()erson  who  cuts  and  carries 
awny  the  crop.     Fooie  v.  Ccivin,  3  J.  R.  210. 

82.  A  lessor  cannot  maintain  trespass  against 
a  sul)-tcnant  of  his  lessee,  for  a  trespass  com- 
mitted during  tlje  term.  Tohey  v,  WthsUr,  3 
J. R.  468. 

3^).  If  a  ]ierson  having  a  possessory  title  to 
land,  enters  by  force,  and  turns  out  a  person 
who  has  a  naked  possession  only,  the  latter 
cannot  maintain  tres^iass  against  the  person  so 
entering,  under  color  of  title.  HmH  v.  ffood, 
4  J.  R.  150. 

34.  If  a  person,  having  a  legal  title  to  enter 
on  land,  enters  by  force,  though  he  may  be  in- 
dicted for  a  broach  of  the  peace,  yet  he  is  not 
liable  to  a  private  action  of  trespass  for  dai:iagc8, 
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at  the  suit  of  the  person  who  has  no  right,  aod 
is  turned  out  of  possession.     Ihid, 

35.  Whetv  a  tenant  holds  over  his  term,  aud 
the  landlord  enters  by  fbrc«,  and  lurus  him 
out,  the  tenant  cannot  maintain  trespass agaiust 
the  landlord.    JRnd, 

36.  And  by  the  entry  of  the  landlord.  So  end 
is  put  to  the  tenancy,  so  that  he  may  maintain 
trespass  against  the  defendant^  or  one  claimir.^ 
to  hold  under  hhn.    fVoodv.  Hyait,M.Vi.ZVk 

37.  A  guardian  in  socage  may  bring  tre&f»:^ 
in  his  own  name.  Byrne  v.  Van  Hoesen^  5  J. 
R.66. 

38.  Where  a  person  who  had,  himself  acd 
his  ancestors,  been  in  possessioD  of  land,  di'.d, 
leaving  a  widow  imd  mfent  children,  and  liie 
widow  entered  on  the  land,  her  pessessioo  a 
sufficient  to  support  trespass^  besides,  it  is  to 
be  presumed  that  she  entered  as  guardian  ia 
socage.     Ibid, 

•39.  If  A.  enters  on  the  land  of    [  ^408  ] 
B.  without  his  permission,  to  take 
a  chattel  belonging  to    A.,  it   is  a  trespaai 
Heemumce  v.  Vernoy,  6  J.  R.  5. 

40.  Trespass  lies  against  a  tenant  at  will  for 
a  voluntary  waste,  as  in  cutting  timber;  (or 
the  injury  amounts  to  a  deterromation  of  ibe 
tenancy.  Phillips  v.  Covert^  7  J.  R.  1.  &  ^• 
Suffem  V.  Tbwnsendj^  J.  R.  35. 

41.  So,  where  a  ])erson  who  has  entered 
under  a  parol  agreement  for  the  purchase  of 
land,  cuts  timber,  and  afterwards  rescinds  the 
agreement,  he  is  a  trespasser.  Stffem  ▼.  3Vtf»- 
sendy  9  J.  R.  35. 

42.  A  tenant  entitled  to  emblements  a/lerhe 
has  quitted  the  premises,  may  tnaintsia  tres- 
pass.    Stewart  ▼.  Doughty^  9  J.  R.  108w 

43.  So,  the  j[rantee,  veitur^t  tifree,  or  hxsha^ 
ferret,  though  he  has  not  the  soil.  Per  KttJ^ 
Ch.  J.    IbuL 

44.  If  a  person  assign  all  his  interest  in  a 
crop  growing  on  the  land  of  C,  trespass  must 
1)0  brought  by  the  assignee  in  his  own  name ; 
if  in  the  name  of  the  assignor,  it  is  bad.  Cain 
V. /orrw,  9  J.  R.  1 43. 

45.  A  person  entering  under  a  void  Hcpn^- 
is  a  trespasser.     Chandler  v.  Edsdfi,  9  J.  R-«^^-" 

46.  VVhere  a  rigirt  or  interest  in  |iart  of  il-e 
premises  is  reserved  out  of  a  lease,  the  part  s*i 
reserved  becomes  a  disiltict  and  sej>araie  clo>v, 
for  a  breach  of  which  the  person  hnvmp  '"'* 
right  may  maintain  trespass.  Van  RenudaJ 
V.  Van  Hrnssclaer^  9  J.  R.  377. 

47.  So,  where  A.,  by  a  permanent  lease, con- 
veyed a  farm  to  B.,  reserving  all  the  millsp*''' 
with  the  jirivilegcs  thereof.  C.  purchased  ilic 
fkrm  of  B.,  an^  D.,  wliile  in  possession  of  iw 
ftrm,  under  C,  entered  ilito  an  agreement  «'i» 
A.,  by  which  A.  agreed  to  permit  D.to  erect  a 
dam  aud  mill,  &c.  on  a  creek  within  the  \)v\m^ 
of  the  farm  so  conveyed  to  B. ;  C.  aftcrwan -^ 
sold  the  farm,  as  described  in  the  leosp,  to  1-, 
and  D.  having  quitted  the  posaeaaon,  E. H'*'' 
down  the  mills  erected  by  D.,  who,  tliereuponj 
broaght  trespass,  ^loire  clauswn  /regit,  »gaio» 
E.  Held,  that  the  entry  of  D.  under  the  agree- 
ment with  A.,  and  the  erection  of  the  mill,  &  J*" 
was  so  far  a  severance  of  the  freehold,  tmdj'"® 
mill  thenceforth  became  a  distinct  and  in** 
pendent  close,  and  did  not  paffi  to  £.  1)}'  ^^ 
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conveyance  of  the  farm,  under  the  lease ;  and 
that  D.  having  the  right,  the  mill,  though  no 
longor  in  his  actual  possession,  remained  his 
close,  for  the  breach  of  which  he  might  main- 
tain trespass  against  E.     Ibid. 

48.  Where  an  entry  is  followed  by  on  ouster, 
the  parly  can  recover  damages  only  for  the 
mere  trespass  or  entry  ;  but  it  he  makes  a  re- 
entry, an<i  lays  his  action  with  a  continuando^ 
he  may  then  recover  damages  for  the  mesne 
profits,  or  subsequent  acts,  as  well  as  for  ttie 
trcsfiass.     Cctse  v.  Shepherd,  2  J.  C.  27. 

49.  Entering  a  d welling- honse  of  another, 
without  a  }icen«4e,  is  a  trespass.  Mams  v.  Frtt^ 
man,  12  J.  R.  408. 

50.  Familiar  intimacy  may  be  evidence  of  a 
general  license.  Ibid.  And  keeptug  an  inn  or 
tavern  amounts  to  a  general  license.    Ibid, 

51.  If  a  person  enters  a  dwelling-house  by 

permission,  and  continues  *there, 
[  ^40^  ]    after  he  has   been    requested  to 

leave  it,  he  becomes  a  trespa&ser  ab 
initio.     Ibid, . 

52.  If  the  defendant's  hogs  break  into  the 
adjoiniug  land  of  the  plalnti^,  by  reason  of  the 
partition  fence,' which  the  plaintiff  was  bound 
to  keep  in  repair,  being  insufficient,  the  plain- 
tiff cannot  maintain  tresiHiss.  Shepherd  v.  Hees, 
12  J.  R.  433. 

53.  A  person  going,  t>r  sending  a  servant, 
upon  the  land  of  another,  and  taking  away  his 
own  property,  is  s  trespasser.  Blake  v.  Jerome, 
14  J.  R.  406. 

54.  Every  unwarrantable  entry  in  the  land 
of  another,  whether  it  be  enclosed  or  not,  is  a 
tresfiass.     fTellsv.  Hottfell,  19  J.  R.  385. 

55.  As,  where  the  defendant's  cattle  entered 
tlie  UP  enclosed  field  of  the  plaintiff,  and  de- 
stroyed tbe  grass ;  it  not  api)earing  that  there 
was  any  regulation  of  the  town,  as  to  fences, 
or  .18  to  cattle  running  at  large ;  held,  that  the 
df^fcndant  was  liable  for  the  damages  in  an 
action  of  trespass.    Ibid. 

56.  In  tremiass,  under  the  statute,  (Sess.  36« 
ch.  56^  s.  29.|  for  cutting  down  timlier,  the  plain- 
tifT  is  entitled  to  treble  damages  and  costs. 
Morris  v.  Brush,  14  J.  R.  328. 

(d)  JFbr  acts  commitled  under  color  of  legal  pro^ 

teedings, 

57.  A  party  who  extends  the  power  of  a 
Court  of  special  jurisdiction  to  a  case  to  which 
it  cannot  lawfully  be  extended,  is  a  trespasser. 
Curry  v.  PringU,  IIJ.  It  444. 

58.  Where  the  subject  matter  of  a  suit  is  not 
within  the  jurisdiction  of  a  Court,  all  thepro- 
ccedings  are  absolutely  void,  and  the  officer, 
as  well  as  tbe  party,  is  a  trespasser.  Smithy. 
Shrnp,  12  J.  R.  257. 

50.  But  if  the  subject  matter  is  within  the 
jurisdiction  of  the  Court,  and  the  want  of  ju- 
risdiction is  as  to  the  person  or  place,  the  offi- 
cer is  excused,  imless  the  want  of  jurisdiction 
appears  on  the  face  of  the  process.    Ibid. 

GO.  Trespass  does  not  lie  against  a  collector 
for  entering  and  levying  a  distress  or  a  tax  on 
premises  liable  to  be  assessed,  but  which  have 
been  assessed  erroneously.  Henderson  v. 
Brown,  1  C.  R.  92. 

61.  It  liefl  against  a  justice  of  the  peace  who 


issues  a  writ  of  restitution  on  an  indictment  for 
a  forcible  entry  and  detainer,  after  a  certiorari 
has  been  delivered  to  him.  Case  v.  Shepherd, 
2  J.  C.  27. 

62.  If  a  sheriff  levy  an  execution  af\er  the 
return  day,  by  the  direction  of  the  plaintiff  and 
his  attorney,  they  are  all  tresjiassers.  Vail  v. 
Lewis,  4  J.  H.  450. 

63.  No  action  will  lie  against  the  plaintifl^  or 
his  attorney,  for  not  countermanding  an  execu- 
tion after  the  return  day.    Ibid. 

64.  A-  person  lets  a  house,  excepting  an  inner 
room,  which  he  reserves  for  himself,  and  oc- 
cupies separately ;  and  the  outer  door  being 
open,  an  officer  enters,  and  breaks  open  the 
door  of  the  Inner  room,  and  arrests  him  on 
civil  process:  he  cannot  maintain  trespass 
against  the  officer.  ffUliam>s  v.  Spencer,  5  J. 
R.  352. 

.65.  Persons  not  inhabitants  of  a  town,  are 
not  liable  to  be  taxed  for  tbe  support  of  the 
common  schools  in  that  town,  un- 
der the  act,  (1  N.  ♦R.  L.  261.)  and  [  •410  ] 
if  a  tax  be  levied  and  assessed  upon 
the  property  of  such  non-resident^  not  only 
the  thistees  who  issue  the  warrant,  but  also 
the  collector  who  executes  it,  are  trespassers. 
Suvdam*y.  Keys^  13  J.  R.  444. 

66.  The  trustees,  in  such  ease,  havinff  onl^ 
a  special  and  limited  authority,  the  officer  is 
bound  to  see  that  he  acts  within  the  scope  of 
their  legal  powers.    Ibid. 

67.  Where  an  attachment  is  issued  under   • 
the  23d  section  of  the  act  for  the  recovery  of 
debts  to  the  value  of  25  dollars,  on  the  oath  of 

a  party  to  the  attachment,  by  which  the  con- 
stable is  dn*ected  to  attach  the  goods  and  chat- 
tels of  the  defendant  named  therein,  (his  arms 
and  accoutrements  excepted,)  in  an  action  of 
trespsss  against  the  justice  for  issuing  the  at- 
tachment, brought  by  such  defendant,  he  can-' 
not  recover  damages  because  the  constable  took 
and  detained  bis  arms  and  accoutrements. 
Collins  V.  Ferris^  14  J.  R.  246. 

68.  Whether  a  justice  issuing  an  attachment 
on  the  oath  of  the  plaintiff  therein,  is  a  tres- 
passer? Qvucre.    Ibid. 

69.  Every  tribunal  proceeding  under  special 
and  limited  powers,  aesridcs  at  its  peril ;  and 
hence  it  is,  that  process  issuing  from  a  Court 
not  having  jnrisdiction,  is  no  protection  to  the 
Court,  to  the  attorney,  or  to  the  party,  nor  even 
to  a  nimisterial  nfficpr  who  innocently  executes 
it.  Per  Van  JVe^j,  J.  Cable  y.  Cooper,  15  J. 
R.  152. 

70.  Where  beasts  damage  feasant  have  been 
distrained,  or  even  impounded,  the  distrainer 
may  relinquish  the  proceedings  before  satisfac- 
tion for  the  damage  sustained,  and  bring  an 
action  of  trespass.  Colden  v.  Eldred,  15  J.  R.  220. 

Trespass  on  the  land  of  Indians.  See  In- 
niANS. 

III.  Defence  and  justification. 

71.  If  several  defendants  join  in  pleading  the 
general  issue,  they  render  themselves  equally 
trespassers,  and  cannot  avail  themselves  of 
separate  defences.  ScherTMHwm  v.  TViop,  3 
C.  R.  108. 
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72.  In  an  action  for  seducing  a  daughter,  it 
is  no  defence  that  tlie  daughter  is  unchaste, 
unless  it  be  shown  that  the  mther  connived  at 
her  crirniual  intercourse.  JUuHey  v.  Haines^2 
C.  IL292. 

73.  Instructions  from  the  secretary  of  the 
navy,  to  take  and  send  in  certain  neutral  ves- 
sela,  under  suspicious  circumstances,  will  jus- 
tify a  commander  of  an  armed  ship  in  detain- 
ing a  vessel,  and  taking  her  out  of  her  course, 
in  order  to  examine  her  papers,  provided  he 
acted  with  good  faith.  Ruan  v.  Ptrry^  3  C. 
R.120. 

74.  In  trespassjfor  killing  the  p.aintifr8  dog, 
It  is  a  justification  that  he  was  chasing  and  kill- 
ing the  defendant's  sheep,  or  ether  reclaimed 
and  use  All  animals.  Leonard  v.  WiUans,  9  J. 
R.  233. 

75.  So,  that  he  was  on  the  land  of  the  de- 
fendant, in  the  act  of  destroying  a  fi>wl,  with- 
out showing  property  in  the  fowl.    Hnd 

76.  It  is  for  tlie  jury  to  decide,  whether  the 
killing  was  justified  by  the  necessity  of  the 
case.     find. 

77.  In  trespass,  ibr  killing  the  plaintiff's  dog, 

the  defendant's  confession,  *that 
[  *411  ]     he  killed  the  dog,  which  assaulted 

him  in  the  highway,  must  be  taken 
together,  and  amoun ts  to  a  j  ustificatioo.  Credit 
V.  Broum,  JO  J.  R.  365. 

78.  Any  person  is  justified  in  killing  a  fero- 
cious and  dangerous  dog,  permitted  to  run  at 
large  by  its  owner,  or  escaping  through  neg- 
ligent keeping ;  the  owner  having  notice  of 
its  vicious  disposition.  Puinam  v.  Payne^  13 
J.  R.  312. 

79.  Any  prrson'  is  justified  in  killing  a  dog 
which  has  L)een  bitten  by  a  mad  animal.     Ibid, 

80.  Wliether  that  would  be  a  justification 
for  kiUing  more  usefijl  and  less  dangerous 
animals?     Qu(tre»    Ihid. 

61.  A  mere  fiossessory  title  is  mifiicient  to 
support  a  plea  of  libemm  ^enemenhim,  in  an 
action  by  a  penwn  holding  without  color  of 
claim  of  title.  H^iaU  v.  Wood,  4  J.  R.  150. 
Wwrfv.  Hya«,irf.*3ia 

82.  If  a  defendant,  in  trespass  quart  daunun 
fref^f  before  a  justice,  plead  a  plea  of  title, 
(Scss.  24.  c.  165.  s.  10.  Sess.  31.  c.  204.  s.  7.)  it 
18  an  admission  of  the  trespass,  and,  on  the 
removal  of  the  cause,  he  cairaotplead  the  gen- 
eral issue.     Strong  v.  Smith,  2  G.  R.  28. 

83.  The  defendant,  in  such  case,  may  sup- 
port his  nlea  by  allowing  a  title  in  a  stranger.' 
ML 

84.  So  that  there  ai^  three  grounds  on 
which  he  niav  entitle  hUnself  to  a  verdict,  viz. 
title  in  himself,  title  in  a  third  derson,  or  pos- 
session out  of  the  plaintiff.  Douglas  ▼.  VaU' 
enitne,  7  J.  R.  273. 

85.  So,  where  the  defendant  proved  that  he 
was  in  possession  of  the  premises,  and  had 
been  so,  for  upwards  of  six  years,  and  that  the 
plaintiff  never  had  anv  possession,  except  that 
a  tenant  of  the  defendant  delivered  him  a  key 
of  the  house  ;  hM,  that  this  was  sufficient  to 
entide  him  to  a  verrlict ;  for  the  act  of^his  ten- 
ant could  not  prejudice  his  possession.    Ibid, 

86.  Trespass  for  cutting  timber ;  defendant 
gave  in  evidence  the  f<>Ilow]ng  letter  to  him 
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from  the  plaimiff:  <*I  will  consent  to  your 
taking  my  timber  upon  the  terms  )>ropoi<p<i  in 
your  letter,  but  restricting  you  to  that  winch 
has  been  injured  by  fire,  m  the  first  place,  and 
preferring  that  yon  should  bc«in  between  R'< 
lot  and  ue  creek,"  &c. ;  hM,  that  this  was 
merely  a  license,  which  was  revocable,  and 
not  an  agreement;  that  after  it  bad  be«i 
revoked,  and  notice  thereof  to  the  defenduii, 
it  did  not  furnish  a  justification  as  to  timiier 
subsequeady  cut ;  and  that,  if  the  tetter  was 
founded  on  any  propositions  of  the  dcfeadana, 
so  as  to  make  ft  contract,  it  was  incamheot 
on  the  defendant  to  show  such  propositioDi 
TiOotaon  v.  Preston,  7  J.  R.  285. 

87.  An  agreement  for  th«  pOrehase  of  Und 
is  not,  of  itself^  a  liceDse  to  enter.  Saftrh  t. 
ToWMcnd,  9  J.  R.  35. 

.88.  And  a  license  to  enter  does  not  imptrt 
permiasion  to  cut  and  eonsume  the  timbeT. 
lUd. 

89.  So,*  a  Contract  to  sell  and  convey  lands, 
lipon  the  performance  of  certain  acts,  to  be 
performed  by  the  purehaser  at  a  future  period, 
does  not,  of  itself^  contain  a  license  to  enter; 
much  less  a  license  to  enter  atul  commit  wa^ 
by  destroying  the  limber.  Cooper,  v.  Sbfttr^ 
9  J.  R.  331. 

♦90.  Npr  does  an  agreement,  [•414 1 
made  with  one  of  several  purcba:* 
sera,  that  until  all  of  them  bad  executed  the 
contract  of  purchase,  and  a  certain  bond  for 
the  performance  of  its  covenants)  "do  timljer 
should  be  cut  on  the  lot,*'  imply  a  license  to 
the  purchasers,  afVer  the  contract  and  b<iod 
are  executed,  to  commit  waste,  by  cutting  aw 
carrying  away  the  timber :  the  most  that  can 
be  implied  by  such  a  contract  and  agreement, 
is  a  permiasion  to  the  purchasers  to  enter,  m 
the  mean  time,  as  tenants  at  will,  ^  ^^^^^ 
the  land  in  a  reasonable  manner,  as  teoaoisit 
will  might  lawfully  do.    15uL 

91.  A  probable  cause  of  seizurs  will  n« 
justify  a  custom-house4>fficer  for  taking  ga^ 
where  he  is  not  protected  by  the  act  uodff 
which  the  seizure  is  made,  tmlaif  r.  Sandt^  I 
C.  R.  566.  J, 

92.  An  oflScer  of  the  custom  seizing  PJJ* 
as  forfeited,  and  causing  them  to  be  libellw 
and  tried  in  an  action  ortrespaas  by  the  owTier 


against  him,  can  only  plead  a  ^^^^'^J^fu 
or  an  acquittal  with  a  certificate  ^^V^^ 
cause.    GelsUm  v.  Hoyt,  in  error,  13  J.  R-  *!• 

93.  In  an  action  against  the  trustees  or  offi- 
cers created  by  the  act  relative  to  coniinon 
schools,  they  are  not  entitled  to  give  evidence 
of  a  justification,  under  the  general  is^ 
Drake  v.  Barrymore,  14  J.  R.  16& 

94.  In  trespass  de  bonis  asporiatis  ag*'!^,* 
collector  of  the  customs,  it  is  a  good  jffftinc^ 
tion,  that  the  goods  were  imported  contra^^ 
the  non-intercourse  act,  whereby  they  b^*^ 
forfeited  to  the  UMed  Sttdes.  &a(y  v.  5jw», 
11  J.  R.  500.  .  ^ 

95.  Or,  that  the  defendant,  suspecting  viem 
to  have  been  imported  contrary  to  tb«*  "^ 
seized  them,  and  that  they  were  conaenweo 
in  the  District  Court.    IWct  . 

96.  In  trespass  de  bonis  asporlatii,  tbe  de- 
fendant cannot  show  nropcrty  in  a  stmng* 
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alUcr  in  trover.    Cook  t.  Howtrd^  13  J.  R. 
276. 

97.  In  trespass  against  a  justice  for  issuing 
an  attachment  against  the  goods  of  the  plain- 
tiff as  an  ahsent  or  absconding  debtor^  without 
legal  proof  of  the  fact  of  concealment,  the 
restoration  of  the  property  attached  to  the 
plaiutiii^  liefore  suit,  cannot  be  pleaded,  but  it 
may  be  admitted  as  evidence  in  oiitigation  of 
damages.     Vo^ntrgh  v.  fVdch^  11  J.  R.  175. 

98.  Where  a  sheriff  is  sued  by  a  stranger, 
for  taking  bis  goods  in  execution,  the  former 
must  give  in  evidence  both  the  record  of  the 
jud«^nent  and  the /Zeri  facias.  Higk  v.  WiUon^ 
2  J.  R.  4S. 

99.  But  if  the  Court  are  satisfied  that  there 
'was  fraud,  and  that  the  plaintiff  is  not  entitled 
to  recover,  they  will  not  award  a  new  trial, 
where  there  has  been  a  verdict  for  the  defend- 
ant, though  the  record  of  the  judgment  was 
not  produced  at  the  trial.    Ihid,  . 

100.  Where  a  sheriff  justifies  under  ViJLfa^ 
it  is  not  necessary  that  he  show  that  it  is 
returned,  nor  will  the  want  of  an  endorsement 
on  the  execution,  of  the  time  it  was  received 
by  the  sheriff,  render  it  inadmissible  in  evi- 
dence; for  the  statute  is  merely  directory  to 
the  sheriff  or  this  point,  and  the  time  of 
receiving  it  may  be  shown  by  parol  proof, 
oi  otherwise.    Btaih  v.  Ovtnu^,  8  J.  R.  52. 

101.  If  an  officer  justifies  under  an  appoint- 

ment, by  magistrates  *havmg  au- 
[  ^413  ]    thority  ta  mtuce  the  appointment, 

its  validity  cannot  be  questioned 
in  a  collateral  action.  fVood  v.  Peake,  8  J.  R. 
69. 

102.  An  officer  may  justify  under  errone- 
ous proceedings,  where  there  is  no  defect  of 
jurisidiction.    Suydam  v.  Keys^  13  J.  R.  444. 

103.  Where  a  Court  has  jurisdiction  of  the 
mibject  matter,  it  is  sufficient  to  justify  the 
officer  executing  its  process ;  for  the  officer  is 
not  bound  to  examine  into  the  validity  of  its 
proceedings,  or  the  regularity  of  its  process. 
Earner  v.  Shed,  10  J.  R.  138. 

104.  The  command  of  a  superior  to  do  an 
act  which  amounts  to  trespass,  or  other 
unlawful  act,  is  no  justification  to  his  inferior. 
Brown  v.  Howard,  14  J.  R.  119. 

105.  An  inquisition  on  a  claim  of  property 
to  goods  taken  in  execution,  is  not  a  justifica- 
tion to  the  officer,  but  goes  only  in  mitigation 
of  damages.  Townaend  v.  PhiUipSj  10  J.  R. 
98. 

100.  An  admission  of  the  counsel  of  the 
plaintiff,  on  the  trial  of  an  action  of  trespass, 
that  the  defendant  acted  without  malice,  pre- 
cludes the  plaintiff  from  claiming  vindictive 
damages ;  and,  therefore,  the  evidence  on  the 
pert  of  the  defeutlant,  in  nature  of  a  jtistifica- 
tion  of  the  act,  is  inadmissible  by  way  of  miti- 
gatioo  of  damages.  Hoyt  v.  Gdston,  13  J.  R, 
141.    &  a  in  error,  13  J.  R.  561. 

107.  Where  an  award  settles  the  boundary 
of  land,  it  is  a  justification  in  an  action  of 
trespass  brought  against  the  party  to  whom 
the  land  is  awarded,  by  the  other  party. 
Sdlidt  ▼.  Addams,  15  J.  R.  197. 

108.  In  an  action  for  a  trespass  by  cattle,  it 
is  a  matter  of  defencci  and  to  be  shown  by 


the  defendant,  that  the  fence,  which  the 
plaintiff  was  bound  to  keep  in  repair,  was 
defective.     Colden  v.  Eldred,  15  J.  R.  '220, 

109.  In  trespass  against  several  defendants, 
who  jointly  plead  not  guilty,  one  of  them, 
against  wliom  there  is  no  evidence,  may  be 
acquitted,  and  a  verdict  taken  against^  the 
others.    Drake  v.  Barrymore,  14  J.  R.  1(36. 

110.  Mter,  as  to  a  joint  plea  of  justification, 
under  which,  if  it  is  not  supported  as  tu  all  the 
defendants,  none  of  tliem  can  be  protected. 
Ibid. 

Justification  that  the  loens  in  quo  was  a 
public  highway.    Su  Higuwat. 

IV.  Trespasser  ab  initio. 

111.  If  a  person  enters  the  dwelling-house 
of  another  by  permission,  and  continues  there 
after  he  has  been  requested  to  leave  it,  he 
becomes  a  trespasser  ab  initio.  Adatns  v. 
Freeman,  12  J.  R.  408. 

112.  Where  the  vessel  of  A.  was  ^ized  by 
B.,  an  officer  of  the  customs,  under  the  reve- 
nue laws  of  the  United  Slates,  and,  was  directed 
by.  the  collector  to  be  detained,  and,  during  the 
detention,  S.,  another  officer  of  the  custom^ 
and  who  was  interested  in  the  seizure,  and 
conusant  of  the  facts,  used  the  vessel,  with 
the  consent  of  B.,  for  his  private  purposes,  and 
afterwanls  restored  her  to  B.,  and 

the  vessel  *wa8  finally  acquitted  in  [  *414  ] 
the  District  Court ;  in  an  action  of 
trespass  by  A.  against  S.,  held,  that  S^  not 
being  implicated  m  the  first  taking,  either  aa 
an  actor,  or  standing  in  such  relation  to  B.  as 
would  make  him  a  party  in  the  act  of  seizure, 
could  not  be  made  a  trespasser  ab  initio.  Van 
Brunt  V.  Schenck,  11  J.  K.  377. 

113.  //  setrns,  that  the  leave  given  to  S.  by 
B.,  to  take  the  vessel  and  use  her,  would  not 
make  B.  a  tresfmsser  ab  initio,  so  as  thereby  to 
re-invest  A.  with  his  right  of  property,  or  right 
to  reduce  the  vessel  into  his  {Ktsscssionl    'loid. 

114.  Where  a  vessel  has  been  seized  by  an 
officer  of  the  customs,  who,  aAer  tlie  seizure, 
commits  an  abuse  of  the  authority  vested  in 
him,  and  the  vessel  is  then  acquitted  in  the 
District  Court,  but  a  certificate  of  probable 
cause  of  seizure  given,  the  officer,  though  lia- 
ble for  the  particular  act  of  abuse,  is  protected 
by  the  certificate  from  being  made  a  trespasser 
ab  initio.  Fan  Brmd  T.  Schenck,  13  J.  R. 
414. 

115.  it  seems,  that  an  action  on  the  case 
would  be  the  proper  remedy.    Ibid. 

116.  As  to  the  effect  of  the  plaintiff  having 
taken  out  of  the  District  Court,  the  money  for 
which  the  vessel  was  sold,  under  an  order 
entered  by  consent  ?     ^were.    Ibid. 

117.  The  abuse  of  an  authority  given  by 
law,  makes  the  party  a  trespasser  ab  initio; 
but  not  where  there  is  an  abuse  of  an  authority 
in  fact    Rid, 

118.  A  person  taking  the  goods  of  another 
under  lawful  authority,  does  not  liecome  a 
trespasser  ab  initio  by  refusing  to  restore 
them,  afler  his  authority  to  demin  the  goods  ia 
determined.  Gardner  v.  Camp6etf,  15  J.  R* 
401. 
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119.  A  mere  non-feasance  will  not  make  a 
person  a  trespasser  ah  initio.    Ibid, 

120.  Where  an  act  is  lawfully  done,  it  can- 
not be  unlawful  ab  initio^  unless  by  some  pos- 
itive act  incompatible  with  the  exercise  of  the 
legal  right  to  do  the  first  act.  The  mere 
iucentioii  of  doing  a  sulisequent  illegal  act,  is 
not  suilicient  to  render  ttie  first  act  unlawful. 
Gates  V.  Lounabury,  20  J.  R.  427. 

121.  The  approbation  by  a  superior,  of  a 
trespass  committed'  by  his  inferior  olBcer, 
renders  the  superior  a  trcsjiasser.  Van  Brunt 
V.  Schcnck,  13  J.  R.  414. 

122.  Whether  an  assent,  afVcrwards,  to  a 
trcspaj^s,  will  make  the  party  aFscuting,  a 
trespasser  ab  initio,  in  cases  of  mere  personal 
tort,  dubitatur.  Mams  v.  Freeman,  9  J.  R. 
117. 

123.  But  if  so,  such  assent  must  be  clear 
and  explicit,  and  founded  on  full  knowledgeof 
tlie  trespass.    Ibid* 

124.  A  person  impounding  cattle,  taken 
damage  feasant,  before  the  damages  have 
been  ascertained  by  two  fence  viewei-s,  is  a 
trcsiioescr  ab  initio,  Sacknder  v.  JifDonaldy 
10  i.  R.  253.  5.  P.  PraU  v.  Petrie,  2  J.  R, 
191.    &  P.  Hopkins  v.  Hopkins,  10  J.  R.  369. 

[  MIS  ]       'V.  Joint  trespassers, 

125.  Where  an  act  causing  immediate  injury' 
for  which  trespass  lies,  is  done  by  the  co-Of)era- 
tion  of  several  persons,  all  are  trespassers, 
and  all  may  be  sued,  or  one  is  liable  for  the  in- 
jury done  by  all ;  but  it  must  appear  that  they 
acted  in  concert,  or  tliat  the  act  of  the  one 
sued,  naturally  and  orrlinarily  produced  the 
acts  of  the  others.     Guitle^  v.  SiDon,  19  J.  R.  SSL 

12(3.  If  separate  suits  be  brought  against 
several  joint  trespassers,  the  plaiutitf  may  re- 
cover separately  against  each,  but  he  can  have 
but  one  satisfaction,  and  he  may  elect  de  mdi- 
oribus  damniSf  and  issue  his  execution  there- 
for against  one  of  them ;  and  the  other  defend- 
ants will  be  obliged  to  pay  the  costs  of  tb.e 
suits  against  them  respectively.  Livingston  v. 
Bishop,  1  J.  R.  290. 

127.  But  a  recovery  against  one  joint  tres- 
passer is  not  alone  a  bar  to  a  suit  against 
another;  there  must,  at  least,  have  been  an 
execution  thereon.    Ibid. 

128.  After  verdict  for  the  plaintiff,  it  can- 
not be  objected  in  arrest  of  judgment,  that  from 
the  plaintiff's  declaration  it  appears  that  there 
were  other  [lersons  joint'ly  concerned  with  the 
«)efendant  inthe  trc8^)as8,who  were  not  brought 
into  Court.    Rose  v.  O/tcer,  2  J.  R.  3C5. 

129.  In  actions  for  torts,  the  defendants  may 
plead  separately  or  jointly,  and  the  jury  may 
find  some  guilty  and  the  others  not.  Lansing 
V.  Mont^omenf,  2  J.  R.  382. 

130.  In  trespass  against  several  defendants, 
who  jointly  plead  not  guilty,  ajoint  trespass  is 
proved;  ^m,  that  the  plaintiff  cannot  give  in 
evidence,  in  aggravation  of  damages^  the  dis- 
tinct and  unconnected  acts  of  some  of  the  de- 
fendants.    Higbv  V.  ffUtiamSy  16  J.  R.  215. 

131.  A.  lent  his  wagon  to  B.  and  C,  who 
put  their  own  horses  to  it ;  and  A.,  at  the  in- 
vitation of  B.  and  C,  rode  with  them  m  the 
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wagon  ;  B.  drove  the  wagon,  and  ran  with  so 
much  violence  against  the  horse  of  D.,  who 
was  before  on  the  road,  and  had  turned  out, 
that  the  horse  was  wounded  by  the  tongue  of 
the  wagon  of  A.,  and  soon  after  died.  In  an 
action  of  trespass  brought  by  D.  against  A.  B^ 
and  C. ;  held,  that  A,  was  not  a  mere  passeu^r, 
but  equally  liable  with  B.  and  C.  for  a  joiiu 
trespass.    Bishop  v.  Ely,  9  J.  R.  21M^ 

See  ante,  I. 

Pleadings  in  trespass..   See  Pjjbabi^g,  XIX. 

Costs  in  tresimss.    See  Costs,  IIL 


•TRIAL. 

I.  In  civU  cases, 
II.  In  criminal  cases. 


[*416] 


I.  In  civU  cases. 

1.  All  questions  compounded  of  law  an^ 
fact  must  be  submitted  to  a  jury,  unless  thite 
be  a  demurrer  to  the  evidence.  Lvtle  v.  Lte, 
5  J.  R.  112.    Foot  V.  niswaU,  14  J.  Jl«  304. 

2.  Negligence  is  a  mixed  question  of  law  vnA 
fact ;  but  where  the  facts  have  been  asccrtaioed 
by  a  jury,  whether  they  warrant  the  charge  of 
negligence  or  not,  is  a  matter  of  law.  Foot  r. 
fFweaU,  14  J.  R.  304. 

3.  The  plaintiff,  in  averring  performance  of 
the  condition  of  a  recognizance  taken  before  a 
justice  of  the  peace,  on  a  plea  of  title,  avermi 
that  he  did  commence  an  action  of  trespass  ia 
the  next  Court  of  Common  Pleas^  proxdpatd 
per  recordum ;  hetd^  that  notwithstaudiog  tbe 
/TTQui  pattt,  &.C.,  the  issuing  of  the  writ  io  tirs- 
pasS'was  a  fact  triable  by  the  jury,  and  urn  by 
the  record.    Brown  v.  Van  Dev^xr,  10  J.  R.  51. 

4.  If  on  the  tiial  of  a  cause  the  facts  of  the 
case  are  indisputable,  and  the  jud^  has  doidits 
as  to  the  law,  he  may  advise  tbe  jury  to  find  a 
verdict  subject  to  the  opinion  of  the* Court,  on 
a  case ;  but  if  either  party  refuses  to  col)^enc 
to  that  course  it  seems  most  proiier  for  the 
judge  to  decide  the  point  of  law,  giviiifr  tb« 
|)arty  against  whom  he  decides,  leave  to  u.Ae 
a  case.  If  the  facts  are  disputable,  autl  there 
is  any  tiling  withiu  the  provii>ce  of  the  jury  to 
consider,  and  either  party  objects  to  a  veniict 
being  taken  subject  Jb  the  opinion  of  tbe  Court 
on  a  case,  the  proper  course  seenos  to  l>e,  for 
the  judge  to  submit  the  cause  to  the  jury,  \nth 
such  remarks  on  the  law  and  the  facts  as  tie 
circumstances  of  the  case  may  require.  £(y 
v.  Adams,  J9  J.  R.  3ia 

5.  It  seems,  that  where  cotmscl  objrct  tn  ibe 
evidence,  or  to  tlie  opinion  of  the  judge  m  tbe 
trial,  he  ought  to  state  the  ground  of  his  otjec* 
tion,  so  as  to  draw  tbe  attention  of  the  judsc  to 
the  point  of  exception  ;  aud  to  afford  the  o|ipo* 
site  party  an  opportunity  of  obviating  it.  Us 
additional  proofs.  Jiadtson,  ex  deni.  Parker,  t. 
HolAv,  20  J.  R.  357. 

6.  If  the  evidence  ofiered  by  tbe  plaintifi 
does  not  support  his  action,  and  there  19  no 
question  of  iact  for  the  jury  to  decide,  ilia 
plaintiff  may  lie  comf>elled  to  be  nonsoitetL 
Pmtt  V.  HmI(,  13  J.  R.  334. 
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See  Practice,  XXVII.  XXVIII.  XXIX. 
Jury. 

I  •417  ]      •II.  In  criminnl  eases. 

7.  A  peremptory  challenge  made  by  the 
prisoner  to  ibe  poUs^  is  not  a  waiver  of  his  right 
to  object  to  the  want  of  a  vmtre,  as  that  is  not 
a  ground  of  cfaaHetigd  to  the  array.  The  Peo- 
pU  V.  ATKay^  Id  J.B.  212. 

B.  A  paper  purporting  to  be  a  vemre^  but 
without  a  seal  of  the  Court,  is  a  nullity*    [bid. 

See  l:fi>icTMK5T.    New  TaiAi.    Jury. 


TROVER. 

I.  By. and  agamst  whom,  and  in  resped  of 
tshat  properly  or  possession^  an  acHon  of 
trover  tnll  lie* 
II.  Conversion. 
IIL  Dtfenes. 

I.  By  and  against  cp&om,  and  in  respect  of  what 
properly  or  possession,  an  action  of  trover 

1.  To  roaintaia  trover,  the  plaintiff  must 
have  a  property  general  or  special.  Hotehkiss 
V.  ATVickar,  IS  J.  R.  40a  &  P.  Sheldm  v. 
Sopery  14  J.  R.  352.  Hej^  v.  Burltn^,  1  C.  R.  14. 

2.  A  special  proper^  can  only  arise  fh>m 
posseenon.    IhitL  - 

3.  One  tenant  in  common  cannot  mmntam 
trover  a^inst  hia  co-tenant ;  unless  the  thing 
bolden  in  common  be  destroyed.  St.  John  v. 
Standring,  2  J.  R.  468.  Or  the  co-tenant  has 
Hold  it.  misonv.  RtedjZ  J.  K.  175.  That  is, 
if  the  sale  be  such  as  to  destroy  the  tenancy  in 
common.  S^e  Mersereavk  v.  Jvbrton^  15  J.  R. 
179.    And  see  Tenant  izf  Commqr. 

4.  If  one  joint  owner  of  a  cargo  sell  part  of 
it  with  the  advice  and  consent  of  the  other 
joint  owners,  and  on  their  engagement  to  de- 
liver the  quantity  purchased,  it  is  a  severance 
of  the  tenancv,  and  the  vendee  may  bring 
trover  against  the  other  joint  owners.  Seidon 
V.  Hickock,  2  C.  R.  16a 

5.  Where  two  persons  are  possessed  of  a 
chattel,  .indivisible  in  its  natare,  and  one  of 
them  sells  bis  share,  it  is  not  a  severance  of 
the  tenancy,  and  if  the  other  tenant  take  and 
convert  the  whole  chattel  to  his  own  use,  the 
viindee  cannot  maintain  trover.  St,  John  v. 
Standring,  2  J.  R.  468. 

6.  A  mate  of  a  vessel  having  a  right  to  a 
certain  quantity  out  of  a  cargo,  by  way  of 
privilege,  cannot,  after  a  sale  of  the  whole 
cargo  by  the  consignee,  pick  out  any  specific 
parts  and  sell  them ;  and  his  right  of  privilege 

does  not  give  such  an  interest  as 
[  •418  ]    will  enable  the  ^purchaser  of  it  to 

maintain  trover,  if  the  consignee 
has  not  assented  to  the  selection  of  those  parts 
which  are  taken  in  satisfaction ;  for  in  trover, 
property  and  posaessioo  must  be  shown.  Heyt 
V.  Burling,  1  C.  R.  14. 

7.  In  case  of  capture,  if  the  iSBured  abandbns 
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and  receives  the  amount  of  the  loss,  and,  after 
condemnatioh,  the  property  is  purchased  by 
him,  or  his  agent,  the  purchase  will  enure  to 
the  benefit  of  the  insurer,  if  such  he  his  elec- 
tion ;  and  if  the  property  thus  purchased  is  in- 
vested in  other  articles  by  the  agent,  and  trans- 
mitted by  him  to  his  principal,  who  sells  them, 
trover  lies  by  the  insurer ;  for,  by  his  affirmance 
of  the  acts  of  the  agent,  he  obtains  an  absolute 
property  ill  the  goods,  and  the  subsequent 
sale  bv  the  insucea  amounts  to  a  conversion. 
Unitea  Insuranoe  Company  v.  Robinson^  2  C. 
R.  280.    .Sf.  C.  tn  error,  1 1.  R.  592. 

8.  If  property  attached,  and-  in  the  posses- 
sion of  on  officer,  under  the  process  of  attach- 
ment, is  lost  or  destroyed,  without  the  neglect 
of  the  officer,  trover  will  not  lie  against  the  per- 
son at  whose  suit  the  attachment  was  issued. 
Jenner  v.  JoHffe,  6  J.  R.  9. 

9.  An  officer,  who  has  seized  goods  under 
an  execution,  may  bring  trover  against  a  third 
person  for  taking  them  away.  Barker  v.  MU- 
jer,  6  J.  R.  195. 

10.  And  proof  of  the  seizure  under  the  exe- 
cution, is  sufficient,  without  produoing  the 
judgment    Bnd.    S.  P.  Blaokiiy  v.  ShMon,  7 

J.  R.a2. 

11.  Trover  lies  for  wild  animals,  which  have 
been  tamed,  and  strayed  away,  but  without 
regaining  their  natural  liberty.  Amory  v.  Flyn, 
10  J.  R.  102. 

12.  Trover  v^ll  Ke  for  a  note  in  the  hands 
of  a  third  person.  Todd  v.  Crooki^nkMj  3  J. 
R.4a2. 

13.  A  note  was  ^ven  to  B.  and  C,  two  execu- 
tors ;  the  maker  paid  it  to  B.^and  took  his  receipt 
for  it,  but  the  note  remained  in  the  possession 
of  C. ;  the  maker  cannot  bring  trover  against 
C.  for  the  note ;  for,  after  it  was  paid  and  dis- 
charged, it  became  of  no  valne,  and  did  not 
belong  to  the  plaintiff;  and  it  might  be  useful 
to  C,  the  other  payee  and  co-executor,  to  sho^v 
that  he  had  not  received  the  money.     Ibid. 

14.  Trover  lies  for  the  injury  suffered,  al- 
though the  owner  has  repossessed  himself  <if 
the  property.    Murray  v.  Buriing,  10  J.  R.  172. 

15.  As  where  A.,  having  money  to  poy  on 
account  of  B.,  at  a  certain  day,  on  the  8ugg«>s- 
tion  of  C,  in  order  to  raise  the  money  for  tl«at 
purpose,  made  a  note,  payable  to  B^  and  de- 
livered it  to  him,  and  B.  gave  it  to  C,  who 
promised  to  obtain  the  money  on  the  note, 
from  one  D.,  and  pay  it  immediately  to  B.,  to 
.be  paid  over  to  A. ;  but  C,  on  receiving  the 

note,  immediately  passed  it  away  on  his  own 
account,  for  a  valuable  eonsidcratinn,  to  an 
endorsee,  'without  notice,  and  A.,  when  the 
note  heoame  due,  took  it  up;  held,  that  A^ 
notwithstanding  his  having  possession  of  the 
note,  might  maintain  trover  against  C,  to  re- 
cover the  money  he  had  paid  to  take  up  the 
note.    Jhid. 

16.  Trover  Will  not  lie  for  goods  seized  by 
virtue  of  legal  process,  and  in  the  custody  of 
the  law.    Jenner  v.  Joliffe,  9  J.  R.  381. 

*17.  A   mere    naked  bailee  of 
goods,  is  not  liable  to  an  action  of    [  *419  ] 
trover  for  them,  at  the  suit  of  the 
bailor,  until  after  a  demand  and  refusal  of  them, 
^roira  v.  Cook,  9  J.  R.  361. 
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18.  Trover  will  not  lie  for  a  note  payable  to 
the  plaintiff,  which  haa  been  delivered  to  A.  to 
collect,  and  to  apply  the  amount  received  there- 
on to  the  payment  of  a  note  held  agaiDst  the 
plaintiff.     Caj^idd  v.  Monger,  Vi  J.  R.  347. 

19.  R  tetms,  that  where  an  agent  is  authorized 
to  deliver  goods  to  a  third  person,  on  receiving 
Bufiicient  security  fbr  the  amount,  and  tlie  agent 
delivers  the  goods,  but  does  not  take  sufficient 
security,  troner  will  not  lie  against  the  agent, 
but  the  proper  remedy  is  an  action  on  the  case. 
CmrruM  v.  BUukar,  12  J.  R.  300. 

20.  V.  and  D.  agreed  to  exchan^  horees, 
and  after  they  had  wen  mutually  delivered,  V., 
being  dissatisfied  with  the  bargain,  immediate- 
ly took  back  his  horse,  and  D.  likewise  took 
back  his,  and  sued  V.  before  a  justice,  and  re- 
covered 10  dollars;  V.  afterwards  brought  an 
action  of  trover  against  D.  fbr  the  horse  so  ex- 
changed by  him ;  and  on  the  trial,  it  appeared 
that  the  horse  which  V.  had  offered  to  ex- 
change with  D.  belonged  to  C^  who  had  in- 
trusted him  to  y.  to  sell ;  Kddy  that  admitting 
there  was  a  valid  exchange  of  horses  in  this 
case,  which  was  very  questionable,  vet  V.  had 
not  property  sufficient  to  maintain  the  action ; 
fbr  tne  property  in  the  horse  of  D.,  if  it  passed 
by  the  exchange,  vested  in  C,  and  not  in  V., 
his  agent.     Dyer  v.  Vandenbergk,  11  J.  R,  149. 

21.  Where  a  person,  having  a  general  prop- 
erty in  goods,  delivers  them  to  his  agent  to 
keep  for  him,  and  the  goods  are  taken  out  of 
the  possession  of  the  agent  by  third  persons, 
the  person  having  the  general  property,  which 
draws  after  it  thtf  possession,  may  maintain 
trespass  or  trover  for  the  goods  against  such 
person.     Tkorp  v.  Burling,  IIJ.  R.  285. 

22.  Where  A.,  a  cartman,  at  the  request  of 
B.,  takes  goods  and  carries  tliem  away  on  his 
cart,  under  circumstances  sufficient  to  put  him 
on  his  guard,  as  to  the  legality  of  the  taking, 
he  is  equally  liable  with  B.  to  an  action  of  tro- 
ver ibr  the  goods  at  the  suit  of  the  owner.    Ibid, 

23.  Where  A.,  having  an  execution  against 
B.,  levies  on  his  goodR,  and  becomes  himself 
the  purchaser  at  the  sale,  though  it  may  be 
questionable  whether  he  could  himself  become 
a  purchaser,  yet  he  has,  by  virtue  of  the  levy 
and  possession,  such  a  F)>ecial  property  in  the 
goods,  that  he  may  maintain  trover  fbr  them. 
Scharmerhom  v.  Van  VoUtenburgh^  11  J.R.529. 

24.  A  sheriff,  after  the  teste  of  a  ji.  /a.,  but 
before  an  actual  levv,  has  not  such  a  property 
in  the  goods  of  the  defendant  in  the  execution, 
as  will  enable  him  to  maintain  trover  against 
a  person  who  tortiously  takes  them  away  and 
converts  them  to  his  own  use.  HoUhkiss  v. 
M'Fickar,  12  J.  R.  40a 

25.  When  goods  are  sold  under  an  execu- 
tion, without  any  particular  designation,  at  the 
time  of  sale,  the  purelraser  acquires  no  proper- 
ty, and  caunot,  therefore,  mamtain  trover  for 
thegoods.    Shddan  v.  Soper,  14  J.  R.  352. 

26.  The  assignee  of  a  bond  may  maintain 

trover  for  it,  in  his  own  *narae, 
[  *45tO  ]    against  the  obligor,  who  has  got  it 

into  liis  possession,  and  converted 
it    CZouMV  V.  Hmi^,  12  J.  R.  484. 

27.  And  such  bond  being  conditioned  fbr  the 
conveyance  of  a  lot  of  land  by  the  obligor  to 
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the  obligee  and  his  assigps,  if  it  appean  that 
the  obligee  or  the  plaintiff  has  done  every  thing 
on  his  part  to  entitle  him  to  «  conveyance^  the 
value  of  the  land  to  be  conveyed  will  be  the 
measure  of  damages  which  be  is  entitled  to 
recover.    Ibid, 

28.  One  of  two  joint  leaaors  cannot  main- 
tain trover  against  the  other  fbr  tbe  lease.    Ihii. 

29.  One  tenant  in  common  eannoc  maintain 
an  action  against  the  other,  to  recover  the  pos- 
session of  documents  relative  tp  thcdr  joint 
estate.    Au^ 

30.  Trover,  or  an  action  at  commen  law, 
win  not  lie  fbr  property  captured  illegally  oa 
the  high  seas,  as  prize ;  and  no  irregularity, 
or  misconduct  of  the  captor,  in  the  subsequeat 
disposition  of  the  prize,  can  confer  jurisdictioo, 
or  be,  in  itself,  the  ground  of  an  action  at  com- 
mon law.  AMion  V. /Ia2{etf,  in  error.  16J.B. 
327.    CoiUm,  &  C.  14  J.  R.  27a 

31.  Trover  lies  agamst  a  conamoii  carrier, 
who  puts  goods  on  a  wharf,  for  such  part  of 
them  as  are  lost,  or  not  actually  deliver^  to 
tbe  consififnor.    OstrmuUr  v.  Brawny  15  J.  R.  391 

32.  Where  a  creditor,  by  fraud  or  deceptioo, 
obtams  the  goods  of  his  debtor,  the  property  is 
not  changed,  and  the  debtor  may  maintain  ho- 
ver  for  it.  Woodxcarlh  v.  Kissam,  15  J.  R.  186L 
And  what  circumstances  are  sufficient  to  make 
out  the  fact  of  fraud  or  deception,  is  a  qaesdoa 
fbr  the  jury.    Ibid, 

33.  A  mortgagee  cannot  maintain  trover  fbr 
trees  cut  down  by  a  mortgagor  in  posseasioD. 
Peterson  v.  Clark,  15  JT.  R.  205. 

34.  The  plaitotiff  and  A.  entered  into  an 
agreemei^,  which  stated  that  the  plaintiff  bad 
bought  of  A.  a  certain  quantity  of  timber,  whicli 
the  plaintiff  was  to  pav,  iit  the  measurement  of 
it,  in  thocity  of  JWuvVorJb,  when  it  was  deliv- 
ered and  inspected  ;  and  also,  to  pay  the  fiur 
market  price  in  AVto-  Forifc,  when  it  was  deliv- 
ered :  the  plaintiff  also  agreed,  that  tbe  ainoBDt 
should  be  endorsed  on  notes  wbich  be  held 
against  A.,  and  if  it  exceeded  tbe  amount  of  tbe 
notes,  he  would  pay  the  bnlauce  to  A.;  AeU. 
that  this  agreement,  being  executory,  did  net 
vest  the  property  in  (he  timber  in  the  plaiatiil^ 
so  that  lie  could  maintain  trovrr  fbr  it  agnin^ 
a  third  person.  M*Jkmald  v.  Hewttt,  15  J.  K. 
349. 

35.  Where  goods  are  deposited  with  a  per- 
son to  be  sold  at  no  less  than  a  certain  fixed 

Erice,  and  the  depositary  sells  the  goods  at  a 
Mss  price,  the  owner  cannot  roaintnin  trvrtr 
against  him ;  bur  the  proper  remedy  is  ao  ar- 
tion  on  the  case.    Sarf^ani  v.  Biuni,  16  J.  R«  74. 

36.  If  a  lessor,  having  no  reversionary  inter- 
est in  the  prcmisea,  onderlels,  and  diatrains  oo 
his  tenant,  and  seils  the  goods,  the  purchaser 
lit  sDcb  sails  acquires  no  property  in  them,  ami 
the  tenant  maC  mirtnlain  trover  against  hhiu 
PrtseoU  V.  De  thrtst,  16  J.  R.  159. 

37.  In  an  action  of  trover  (or  a  iiroinissoiy 
note,  it  is  not  necessary  to  give  notice  to  (h« 
defendant  to  produce  the  note  alleged  to  he 
converted.  If  the  tiote  is  shown  to  be  in  the 
possession  of  the  defendant,  or  under  his  con- 
trol, the  action  is  notice.  Bissd  v.  Broke,  19 
J.  R.  66. 

•38.  Where  the  note  wasdescrib-    [  *4i21  ] 
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ed  in  the  declaration,  as  being  for  180  dollars, 
and  tbe  note  proved  to  be  in  the  possession  of 
tlie  defendant  was  for  300  dollars,  the  yariance 
was  held  to  be  fatal.    Pnd. 

39.  Though  the  declaration  alleged,  that  the 
note  in  question  was  to  pay  to  the  plaintiff  or  his 
order,  a  certain  sum  of  money,  to  untf  the  sura 
of  180  dollars,  the  videlicet  does  not  dispense 
with  proof  of  the  particular  sum  alleged.  Ibid, 

40.  If  the  plaintiff  cannot  state  the  precise 
amount  of  the  note  of  whidi  he  is  dispossessed, 
he  may  state  it  to  be  of  great  value,  to  wit,  of  a 
certain  Bun».     Ibid. 

41.  Tlje  measure  of  damages  to  bexecpver- 
ed  in  trover,  is  the  value  of  the  goods  at  the 
tinie  of  the  conversion.  Kennedy  V.  Strong,  14 
J.  R- 128. 

II.  Conversion, 

42.  There  must  be  a  conversion  proved  l)e- 
f«re  tbe  coauiiencement  of  the  action. ,  Storm 
V-  Livingston,  6  J.  R-  44. 

43.  Demand,  after,  suit  brought,  is  not  suffi- 
cient.   Ibid.  * 

44.  Nor  will  a  sale  by  the  defendant,  iiiler 
suit  brouglit,  avail  as  evidence  of  a  conversion. 

B»id. 

45.  A  demand  of  payment,  or  satisfaction  for 

tlie  goods,  generally,,  is  a  sufficient  demand. 
JLa  Place  v.  Aupoix,  1  J.  C.  406. 

46.  An  admission,  by  the  defendant,  that  he 
bad  the  goods  of  tlie  plaintiff,  and  that  they 
were  lost,  is  sufficient  evidence  of  a  conversion, 
without  showing  a  demand  and  refusal.    Ibid. 

47.  Where  the  consignee  of  goods  demand- 
ed them  of  the  njaster  of  the  vessel,  and,Jit  the 
same  lime,  tendered  him  the  freight,  to  which 
he  made  no  ot^ectioUj  but  refused  to  deliver 
them,  on  the  ground  that  his  owners  had  or- 
dered hioi  not  to  deliver  the  goods;  his  refusal 
was  considered  ev identic  of  a  conversion.  Ju- 
dahv  /rcii9i,2J.C.411. 

48  To  constitute  a  conversion,  it  is  not  ne- 
cessary lo  show  a  manual  taking  of  the  thing  in 
4|uestion,  nor  that  the  defendant  has  applied  it 
to  his  own  use;  but  the  assumiiig  a  right  to 
dispose  of  it,  or  exercising  a  dominion  over  it, 
to  the  exclusion,  or  in  defiance  of  the  plaintiff's 
right,  is  a  conversion.  Bristol  v.  Bwi%  7  J.  R. 
254-    5.  P.  Murray  v.  Buriing,  10  J.  R.  172. 

49.  It  will  be  considered  as  the  act  of  the 
person  by  whose  authority  the  goods  of  the 
plaintiff  are  detained ;  as  where  the  agent  of 
the  state  prison  refused,  by  the  direction  and 
commanfl  of  one  of  tbe  ia8i)€ctor8,  to  deliver 
tbe  goods  of  the  plaintifl^  trover  lies  against 
the  inspector.    Shoiwell  v.  Few,  7  J.  R.  302. 

5flL  Proof  that  the  defendant  promised  to  re- 
turn tbe  goodff  to  tiie  plaintiff,  and  that  he  had 
not  relumed  them,  is  sufficient  evidence  of  a 
conversion,  without  showing  a  demand  and 
refusal.    I>iir«tt  ▼. -WlwAer,  8  J.  R.  445. 

51.  An  abuse  of  a  possession,  originally  law- 
ful, or  a  breach  of  the  U-ust  under  which  the 
pfoperty  was  placed  in  the  defendant's  hands, 
»  a  conversion:  it  is  not  necessary,  to  support 
trover,  that  the  defendant's  possession  aliould, 
at  first,  have  been  illegal.  Murray  v.  Burling, 
10  J.  R.  173. 


•53.  And  the  principle  is  the     [*42A] 
same  in  the  ca^  of  a  chose  in  ac- 
tion as  of  a  chattel.    Ibid. 

53.  A.  received  a  quantity  of  black  salts  from 
tbe  plaintiff,  to  manufacture  into  pearl  ashes, 
and  when  maniTfactured,  to  be  re-delivered  to 
the  plaintiff:  after  having  been  manufactured, 
they  were  delivered  to  the  plaintiff,  by  putting 
them  into  the  highway,  so  as  to  be  at  his  dis- 
posal ;  A.  then  sold  them  to  the  defendant, 
who  had  notice  of  the  plaintifTs  claim ;  this 
was  held  to  be  a  conversion.  Mabcock  v.  GiU^ 
10  J.  R.  287. 

54.  If  a  factor  pledges  the  goods  of  his  prin- 
cipal for  his  own  debt,  it  is  a  conversion.  Kenr 
nedy  v.  :^rong,  14  J.  R.  128. 

S.  A  tortious  taking  is,  of  itself,  a  conver- 
sion, and  a  subsequent  demand  and  refusal  is 
not  necessary,  in  order  to  maintain  this  action. 
Pnrrington  v.  Payne,  15  J.  R.  431. 

56.  In  trover  2or  a  promissory  note,  where 
the  defendant  had  leA  the  note  with  an  attor- 
ney, a  demand  of  the  defendant  of  an  order  on 
the  attoiiiey  for  the  note,  and  the  refusal  of  the 
defendant  lo  give  such  order,  contrary  to  his 
duly,  is  sufficient  evidence  of  a  conversion. 
Bissel  v.  Drake,  19  J.  R.  6a    See  ante,  I.3& 

III.  Defence. 

57.  Under  the  ^neral  issue,  the  defendant 
may  show,  in  justification,  a  right  of  entry  for 
r^nt-arrear,  under  which  he  entered,  distrain- 
ed, and  sold.     Kline  v.  Husted,  3  C.  R.  275. 

58.  The  defendant  may  show  a  paramount 
thle  in  a  stranger.  Schermerhom  v.  Van  Vol- 
kenbwgh,  11  J.  R.  529. 

59.  In  trover  for  goods  which  the  defendant 
had  received  as  the  factor  of  the  plaintiff,  the 
defendant  is  precluded,  by  his  iramission  of 
property  in  the  plaintiff  made  subsequent  to 
the  conversion,  from  showing  that  the  proper- 
ty bad  been  devested  previously  to  his  receiv- 
ing the  goods.    Kcntudy  v.  Strong,  1 4  J.  R.  1 28. 

GO.  But  if  there  had  been  no  such  admission, 
the  defendant  might  have  set  up  property  in  a 
tiiird  person.  Ibid.  S.  P.  Rotan  v.  fletcher^ 
15  J.  R.  207. 

61.  So  the  defendant  may  show  that  the  sale 
under  which  the  plaintiff  claims  was  made 
without  authority  of  the  vendor,  or  that  it  was 
made  in  fraud  of  the  creditors  of  the  vendor. 
Rotan  V.  Fletcher,  15  J.  R.  207. 

G2.  In  trover  by  an  officer  who  had  levied 
under  an  execution,  against  parties  who  were 
engaged  in  a  second  levy  on  the  goods,  tbtey 
may  show  fraud  to  defeat  the  action,  equally 
as  if  the  suit  had  been  brought  by  tbe  creditor 
himself     Farrington  v.  Sinclair,  15  J.  R.  428. 

63.  And  to  establish  the  fraud,  in  such  case, 
evidence  is  admissible  that  the  plaintiff  |}ermit- 
ted  other  property  of  tlie  debtor,  levied  upon 
at  the  same  time  with  that  which  was  the  sub- 
ject of  tlie  action,  to  continue  in  Ids  possession, 
Bnd. 

See  AcTiow  o5  toe  Cask.    Common  Cae- 
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•TRUST. 


I.  ATakare  of  a  fnial,  how  ertaied  and  anignr 

meni  of  a  inuL 
II.  RtsuUmgtrutL 
III.  !ZVii«lee. 


I.  ATaturt  of  a  trustf  how  created,  and  aisign- 

merit  of  a  inat. 

1.  A  trust  created  for  the  benefit  of  a  third 
person,  though  without  his  knowledge,  may  be 
affirmed  by  nim,  aud  its  execution  enforced. 
AeOfon  ▼.  Blight,  1  J.  C,  205. 

2.  B.  conveyed  land  to  K.,  tbe  infant  dmigh-* 
ter  of  A.,  and  the  consideration  was  expressed 
in  the  deed  to  have  been  received  from  A.,  but 
the  deed  was  not  actually  delivered  to  K.,  but 
remained  in  the  poasession  of  A.  until  it  was 
surreptitiously  taken  by  K.,  on  which  B.  exe- 
cuted another  deed  to  A.  A.  took  possession 
under  the  first  deed^  and  continued  in  posses- 
sion until  his  death,  in  1802»  for  about  thirty- 
eight  years ;  and  in  1786,  during  the  continu- 
ance of  bis  possession,  C.,  for  a  valuable  con- 
sideration, executed  a  quit-claim  deed  of  the 
same  premises  to  B.  Held,  that  the  deed  to 
K.  was  not  an  advancement  for  her,  but  a  trust 
for  A.,  such  expressly  appearing  to  have  been 
his  intention,  and  the  deed  never  having  been 
delivered  to  K^  the  lesal  estate  never  vested' in 
her,  and  the  title  of  A.  had  consequently  be- 
come complete  by  length  of  possession  ;  but 
admitting  that  the  legal  estate  vested  in  K.,  the 
^deed  from  K.  to  B.  was  fraudulent,  since  B. 
must  have  purchased  with  full  notice  of  the 
trust ;  find  it  the  deed  from  K.  were  not  abso- 
lutely void,  yet  B.  will  be  considered  ss  trus- 
tee for  A.,  and  the  lapse  of  time  is  st!fficient 
U>  warrant  a  presti  motion  of  a  release  to  the 
cestui  que  trust.  Jackson,  ex  dem.  Benson,  v. 
Matsdorf,  11  J.  IL  91. 

3.  Courts  of  law  will  protect  the  rights  of  a 
cestui  aue  trust,  against  any  person  having  no- 
tice ot  the  trust ;  and  actual  notice  of  the  trust 
need  not  be  shown,  but  it  is  enough,  if  the 
party  acts  with  a  knowledge  of  such  iactt  and 
circumstances  as  ought  to  put  him  on  inquiry. 
Anderson  v.  Fan  Al^  13  J.  R.  34a 

4.  Trust  estates  pass  under  the  general  words 
of  a  will  of  the  trustee,  relating  to  the  realty. 
Jackson,  ex  dem.  lAvingston,  v.  Delancy,  m 
error,  13  J.  R.  537. 

5.  A.  confesses  a  judgment  to  B.,  who  cove- 
nants to  sell  the  property  of  A.  under  the  judg* 
ment,  and  apply  the  proceeds  to  the  pinr- 
roent  of  A.'s  debts,  and  account  with  him  for 
any  surplus  there  may  be  ;  hM,  that  B.  may 
himself  become  a  purchaser,  at  a  sale  under 
the  execution  issnea  on  such  judgment ;  for  as 
the  legal  and  equitable  title  in  the  property  re- 
mains in  A.  until  such  sale,  B.  is  not  a  trusiee 
as  to  that  property,  nor  is  he  accountable  to  A. 
beyond  the  sum  for  which  he  purchased  the 

Sroperty  at  such  sale.    Shddon  v.  SkMon,  13 
.  R,  220. 

6.  A.  by  his  deed,  dated  January,  1799,  con- 

veyed a  lot  of  kind  to  <*B.  (reciting 
[  •4514  ]    a  contract  of  purchase  between 

MS 


A.  and  M^  dated  August  23d,  1797,  by 
which  M.  covenanted  to  pay  one  fourth  of  the 
purchase  money  on  the  $0d  j^i^gusC,  1799,  &&, 
and  agreed  that  if  he  failed  in  performance,  A. 
was  to  be  discharged  ftora  making  m  convey- 
ance) in  trust,  to  convey  the  premises  to  M.  or 
his  appointee,  when  he  should  have  made  the 
payments  and  performed  the  covenants  stipu- 
lated in  the  contract.  A.,  by  B.  bis  attorney, 
covenanted,  the  23d  Seatemher,  1799,  to  convey 
part  of  the  lot  to  S.,  woo  paid  part  of  the  par- 
chase  money  to  B.,  and  the  residue  to  A^  who 
conveyed  the  premises  to  S.  bj  deed,  dated 
Aovevwer  14,  1801. — M.  having  foiled  to  per- 
form his  contract,  B.,  by  a  deed  (dated  29ib 
Septemher,  1813,  executed  by  virtue  of  a  powrr 
from  A.,  dated  the  16th  Decemther,  1799,  rent- 
ing that  A.  had  assigned  M.'s  contract  to  C.  in 
trust  for  the  executors  of  GIA  conveyed  the 
premises  in  question  to  C. ;  had,  that  S.  had  a 
good  title  under  his  deed,  notwithstandinf  the 
previous  contract  with  M.  and  the  deed  of 
trust  to  B.,  as  M.  having  foiled  to  perform  bii 
contract,  the  trust  in  B.  was  at  an  esd,  and 
resulted  to  A.,  and  B.  had  no  authority  to  exe- 
cute a  conveyance,  aflerwarda,  without  a  new 
power  from  A. ;  that  A.  and  B.  having,  subse- 
quently to  the  deed  of  trust,  made  the  agree- 
ment with  8.,  which  had  been  carried  into  ef- 
fect, it  was  a  revocation  of  the  tnmiy  as  ftr  as 
concerned  S.,  and  that  the  subaequent  deed  to 
C  was  inoperative,  on  the  ground  of  the  ad- 
verse possession  of  8.  Sksii  t.  WUssm,  13  h 
R.3a 

See  Chancxrt,  LXXII.  (A) 

II.  B/tsuUing  trusL 

7.  If  a  person  purchase  land  with  the  money 
of  another,  and  take  a  deed  for  It  in  his  own 
name,  there  is  a  resulting  trust  in  fovfM*  of  the 
person  to  whom  the  consideration  money  be- 
longed. Jackson,  ex  dem.  Kane,  v.  Stembergkf 
1  J.  C.  153.  .5.  C.  1  J.  R.  45.  note.  &  P. 
FooUy,  Cohin,  3  J.  R.  216.  Jackson,  ex denu 
Benson,  y.  Matsdorf,  n  J.  R.  91.  Jmeksom,  ex 
dem.  WkUhcke,  v.  MOls,  13  J.  R.  46a  Jaeksem, 
ex  dem.  Seelye,  v.  Morse,  16  J.  R.  197. 

8.  It  is  essential  to  a  resulting  trust,  that  it 
should  arise  from  some  deed  or  conveyance. 
Ibid. 

9.  Such  a  trust  is  not  within  the  etarate  of 
frauds,  and  may  be  proved  by  paroK  JW.  & 
P.  Jackson,  ex  dem.  Benson,  v.  Matsdorf  11  J. 
R.9I.    5.  P.  13  J- R- 463.    &  P.  16  J.TR.  UC. 

10.  And  the  land  may  be^sold  on  an  execo- 
tion  under  a  judgment  agmnst  the  ceshn  qtm 
trust    fhoU  V.  Colvin,  3  J.  R.  216. 

11.  Where  a  person  purchases  and  pays  for 
land,  but  does  not  take  a  deed,  the  purchaser 
dbes  not  become  seised,  hut  only  acquires  sa 
equitable  interest,  which  is  to  be  enforced  in 
equity,  and  not  at  law  ;  and  if  the  vendor,  aAer- 
warrls,  by  direction  of  the  purchaser,  conveys 
the  land  to  a  person  to  whom  the  purebsser 
was  indebted,  no  tnist  results  upon  the  con- 
veyance to  the  original  purchaser.  Jackse»i  ci 
dem.  See^  v.  J^rse,  16  J.  R.  197. 

Set  CBiUsrcfiBT,  LXXIL  (B) 
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•III.  Trustee. 


12.  Trustees  are  only  liable  to  a  purchaser 
for  their  own  acts,  and  where  they  warrant  the 
title.  Murray  v.  TVuatees  of  the  Ringwood 
Cornpany,  2  J.  C.  278. 

1^  If  two  trustees  for  the  sale  of  an  estate 
join  in  the  conveyance,  and  that  conveyance 
inchides  a  rec<^ipt  for  the  consideration  money, 
one  trustee  is  not  answerable  for  the  money 
which  goes  into  the  hands  of  the  other,  and  is 
bv  him  misapplied.  Kip^s  Mministriitora  v. 
Demslany  4  J.  It  2a 

14.  Where  two  guardians  of  an  infant's  es- 
tate are  apfrointed  by  the  Court  of  Chancery, 
and  one  of  them  dies,  the  trust  survives  to  the 
other.     Tht  People  v.  Byron,  3  J.  C.  53. 

15.  Whether  the  rule  prohibiting  trustees 
from  becoming  purchasers  of  the  trust  estate, 
extends  to  pubhc  sales  under  an  execution  ? 
^€Kre.    Sheldon  v.  Shddon^  13  J.  R.  220. 

16.  il  seems,  that  a  guardian  ad  litem  in  par- 
tition, may  be  a  purchaser  at  a  sale  made  by 
commfflsioners  pursuant  to  an  order  of  the 
Court  Jackson^  ex  dem.  GiHespVj  v.  Woolsey, 
11  J.  R.  446. 

17.  It  is  not  a  matter  of  couise  for  equity  to 
interfere  and  set  aside  a  purchase  by  a  trustee  of 
the  trust  estate ;  but  the  purchase  will  stand,  if 
the  cestui  qne  trust  agrees  to  the  sale.  Jatkson, 
ex  deiB.  M'Carty,  v.  Van  Dal/sen,  5  J.  R.  43. 

18.  A  Courtof  law  will  not  permit  strangers 
to  raise  the  objection,  or  invalidate  the  sale,  if 
the  cestui  que  trust  acquiesces  in  it.    IHd. 

11).  Where  a  tnistee  becomes  the  purchaser 
of  the  trust  estate,  either  himself,  or  through 
the  intervention  of  a  third  person,  the  convey- 
ance, in  such  case,  is  not  void  at  law,  and  the 
legal  estate  passes  by  it ;  and  although  it  is  a 
rule  in  equay,  that  a  trustee  shall  not  pur- 
chase, yet  such  a  sale  is  not,  ipso  jure,  void  in 
a  Court  of  equity,  but  will  only  be  set  aside, 
on  the  application  of  the  cestui  que  trust,  made 
within  a  reasonable  time.  Jackson,  ex  dem. 
Colden,  v.  mUsh,  14  J.  R.  407, 

See  further  Chawcebt,  LXXII— D.  E. 
Assifr:<fME:xT. 


TURNPIKES  AND  TURNPIKE  COM- 

PANIES. 

I.  Where  an  inquisition,  taken  under  the 
second  section  of  the  act  amending  the  act  to 
establish  the  Columbia  TStmpike  Company, 
passed  March  28th,  1800,  (Sess.  23.)  omitted  to 
state  a  disagreement  between  the  owner  of 
the  lands  mentioned,  and  the  company,  and  that 
the  judge,  who  appointed  the  commissioners, 

was  not  interested,  &c. ;  it  *was 
[  *4S6  ]     held  defective,  and  quashed.     Gil" 

hert  y.  Coluniia   Th^mpike    Com- 
pany, 3  J.  C.  107. 

2L  If  an  act  gives  a  turnpike  company  power 
to  erect  a  toll-gate  near  a  fiarticular  spot,  they 
may  place  it  on  the  very  intersecting  point  of 
an  old  road,  provided  only  that  the  gate  be  near 
the  place  designated ;  for  near  is  not  to  bo  con- 


stnied  nearest.     T%e  People  v.  Denslow,  1  C. 
R.  177. 

3.  Under  the  11th  section  of  the  act  incor- 
porating the  first  company  of  the  Great  fVest- 
em  Turnpike,  15th  March,  1799,  full  toll  is 
payable  at  each  of  the  10  mile  gates,  although 
the  person  has  travelled  the  road  less  than 
10  miles ;  and  where  the  gates  are  placed  at  a 
greater  distance  apart,  the  toll  is  assessed  rata 
bly,  according  to  the  distance  from  one  gate 
to  the  other.     Shuart  v.  Rich,  1  C.  R.  182. 

4.  Under  the  9th  section  of  the  act  incor- 
porating the  Columbia  Thimpike  Company, 
passed  Ist  ^ril,  1799,  (Sess.  22.  c.  73.)  a  per- 
son is  not  liable  to  the  penalty  for  simply  rid- 
ing through  a  gate,  without  pa}in^  toll,  with- 
out any  force  or  violence.  C(^umb%a  Tumpikt 
Company  v.  Woodworth^  2  C.  R.  97. 

5.  The  act  for  establishing  a  turnpike  road 
from  Cherry  Valley  to  the  Chenanf^o  River, 
gives  no  penalty  against  the  toll-gatherer,  for 
taking  toll  from  persons  exempted  Iw  the  act 
from  the  payment  of  toll.  Jones  v.  Kstis,  2  J. 
R.  379. 

6.  No  action  lies  against  a  toll-gatherer,  for 
the  penalty  under  the  13ih  section  of  the  act, 
(Sess.  25.  c.  98.)  "  to  establisli  a  turnpike  cor- 
poration for  improving  and  making  a  road 
from  Scdisbury,  in  the  state  of  Connecticut,  to 
the  Susquehannah  River,  at  or  near  Jericho,^  for 
detaining  and  exacting  toll  from  a  person  who 
is  exempted,  by  the  10th  section  of  the  same 
act,  from  •the  payment  of  toll.  The  section  of 
the  act,  creating  the  penalty,  relates  only  to  the 
offence  of  unreasonably  hindering  or  detaining 
travellers,  or  passengers  who  are  obliged  to  f)ay 
toll,  or  for  taking  more  toll  from  them  than  ia 
established  by  the  act.  It  does  not  apply  to 
persons  who  have  a  right  to  pass  toll  irce. 
Conklin  v.  EUitig,  2  J.  R.  410. 

7.  In  an  action  against  a  turnpike  company 
for  the  value  of  a  horse,  killed  by  the  fall  of  a 
bridge  on  the  road  ;  hdd,  that  the  defendants 
were  bound  to  bestow  oi^dinary  care  and  dili- 
gence in  the  construction  of  their  bridges;  but 
are  not  responsible  for  accidents  which  do  not 
arise  fh)m  their  neglect,  or  want  of  such  ordi- 
nary care  and  skill.  Toumseiul  v.  Preside, 
ifc,  of  (he  Susquehannah  Tkampike  Company,  6 
J.  R.  90. 

8.  Under  the  act,  (Sess.  22.  c.  30.  s.  11.)  and 
the  act,  (Sess.  31.  c.  213.)  a  person  is  exempted 
fVom  payiniF  toll,  on  the  first  Great  Western 
Turnpike,  wnen  going  to  mill  in  a  town  differ- 
ent from  that  in  which  he  resides,  if  it  appears 
that  he  usually  went  to  such  mill  when  there 
was  no  grinding  in  his  own  town,  and  that  he 
went  for  no  other  purpose  than  to  have  his 
corn  grouml.     Chestney  v.  Coon,  8  J.  R.  150. 

9.  According  to  the  true  construction  of  the 
second  section  of  the  act,  passed  the  29th 
March,  1809,  relative  to  the  Mohawk  Turnpike 
and  Bridge  Company,  (Sess.  32.  c. 

189.)  the  corporation  cannot  •legal-  [  •4517  ] 
ly  exact  more  than  half  toll,  or  6 1-4 
cents,  for  crossing  the  bridge  at  Schenectady^ 
With  a  wagon  and  two  horses,  &C.,  from  the 
inhabitants  of  the  city  of  Schenectady,  or  from 
persons  going  to  or  from  mills,  ^c.  &c.  The 
discretion  given  to  the  corporation  to  mttigat« 

04«l 


437 


TURNPIKES  AND  TURNPIKE  COMPANIES. 


I9B 


die  mte  of  tolls,  in  such  caseg,  is  to  be  exer- 
cised only  in  reducing  them  below  one  half. 
Htarsey  v.  Prvyn^  7  J.  R.  179. 

10.  The  wonJs  in  the  act,  going  to  and  from 
miUSf  comprehend  saw  mills  as  well  as  grist 
mills.     IbuL 

11.  And  the  privilege  granted  by  the  act  to 
the  inhabitants  o£  Schtntctady^  going  to  market 
with^  the  produce  of  their  farms,  and  returning 
from  market,  anfl  paying  only  half  toll,  is  per- 
sonal, and  is  waived,  if  tlie  person  carries,  or 
brinffs  back  from  the  place  of  market,  the 
goods  of  others;  and  though  he  carries  the 
produce  of  his  farm  to  market,  yet  if,  on  his 
return,  his  wagon  is  loaded  in  part  with  bis 
own  goods,  and  in  part  with  the  goods  of  others, 
he  must  pay  full  toll  for  tlie  return  load. 
Ucaranj  v.  Boyd^  7  J.  R.  18a 

12.  VVIiere  a  turnpike  act  exempted  persons 
going  to  and  from  a  blacksmith's  sliop  from 
the  payment  of  toll ;  hdd^  that  to  be  entitled 
to  this  exemption,  the  person  must  go  to  the 
blacksmith's  sliop,  for  the  express  pur|M>se  of 
having  work  done  in  the  shop;  going  there 
with  articles  to  pay  for  work,  done  at  a  former 
time  by  the  blacksmith^  does  not  entitle  to  the 
exemption.     SlraJUon  v.  Herricky  9  J.  R.  356. 

13.  Where  a  turnpike  act  exempted  persons 
going  to  their  usual  blacksmith's  sliop  from 
the  payment  of  toll ;  held^  that  a  person  who 
ba<l  carried  a  load  of  goods  to  market,  and,  on 
his  return,  stopped  at  his  Macksmith's  to  get 
work  done,  was  not  entitled  to  pnss  toll  free,  on 
his  return  home ;  the  gohig  to  the  blacksmith's 
must  be  the  princifAl,  not  the  incidental  busi- 
ness, to  bring  it  within  the  exception.  StraiUm 
V.  HMtl,  9  J.  R.  a'>7. 

14.  ^aaumptit  lies  against  a  stockholder  of 
a  turnpike  company,  at  the  suit  of  the  com- 
pany, on  his  promise,  id  writing,  to  pa^  for  the 
shares  for  which  he  has  subscribed,  m  instal- 
ments, notwithstanding  the  remedy  given  in 
tlje  act,  to  exact,  in  case  of  nt>n-payment,  a 
forfeiture  of  the  shares,  and  all  previous  pav- 
inents.  Goshen  7\tmpike  Compamf  v.  Hwritn^ 
9  J.  R.  217.  UnUm  Iktmniie  Company  ▼. 
Jenkins,  1  C.  R.  381.    S.  C.  I  C.  C.  E.  86. 

15.  Where  a  turnpike  company,  by  an  act 
of  the  legislature,  were  empowered  to  make  a 
mad  from  Troy  to  the  city  of  Hudson;  held, 
that  the  words  were  to  have  a  reasonable  con- 
struction in  reference  to  the  subject,  and  the 
public  object  of  the  grant,  which  waa  to  open 
a  good  road  to  the  compact  part  of  the  city  of 
Hudson ;  and  that  such  road  did  not  terminate 
on  arriving  at  the  north  bounds,  or  charter 
limits  of  the  city  of  Hudson,  several  miles 
from  the  compact  parts  of  the  citv.  Farmtrs' 
Turnpike  Company  v.  Coventry,  10  J.  R.  389. 

16.  Toll-gates  on  a  turnpike  road,  authorized 
by  the  act  of  incorporation,  may  be  erected  so 
as  to  intersect  ana  stop  an  old  highway,  pro- 
vided they  are  in  the  plaoes  designated  by  the 
act,  which  is  to  be  considered  as  so  far  control- 
ling the  use  of  the  old  road.    Ibid. 

*17.  Where  a  turnpike  company 

[  *4i28  ]     pledged  their  income,  and  tolls  of 

the  road,  to  a  person,  to  reimburse 

money  advanced  by  him;  held,  that  the  pos- 
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session  of  the  gates,  &c.  was  still,  in  judgment 
of  law,  in  the  company,  who  might  maintain 
tresposs  for  pulling  down  the  galea.    IbitL 

18.  Though  a  penalty  is  given  by  a  turnpike 
act  far  injuring  or  destit>ying  toil-gatea,  yet 
the  conopany  may  bring  an  action  of  trespaas 
at  common  law,  ror  such  injury  to  their  prop- 
erty.   Ibid, 

19.  According  to  the  true  cooatniction  of 
the  10th  section  of  the  act  incorporating  the 
A/hoburgh  and  Cochecton  Turnpike  Company^ 
(Sess.  24.  c.  36.)  a  person  who  owns  a  fann 
on  the  west  side  of  the  toll-gate,  and  another 
(arm  on  the  east  side  of  the  gate,  within  a  mile 
thereof^  is  exempted  from  toll,  in  passing 
through  the  gate  from  one  farm  to  tlje  other, 
with  materials  for  buildings  and  improvement^ 
it  being,  according  to  the  proviso  in  the  art,  the 
common  business  of  his  farm,  ^ewhwrgh  and 
Cochecton  Tumpikt  Company  t«  Aitnap,  17 
J.  R.  33. 

20.  Where  a  turnpike  act  exempts  from  the 
payment  of  toll  persons  going  to  or  returning 
from  mill,  with  grain  or  Sour  for  their  fiunily 
use,  the  exemption  does  not  apply  to  a  wagon 
going  through  the  gate  loaded  with  other  arti- 
cles and  some  grain  or  flour.  Boies  v«  Suther- 
land, 15  J.  R.  510. 

21.  According  to  the  true  conatruction  of 
the  act  to  amend  the  act  incorporating  the 
^eversink  Company,  and  for  altering  its  name 
and  st^le,  (Sess.  40.  c.  134.)  parties  intemtrd 
are  entitled  to  six  weeks'  notice,  in  addition  to  the 
four  weeks,  during  which  the  assessment  roUs 
are  to  remain  for  inspection.  Matfer  of  Brod- 
hurst  V.  The  President  If  Directors  of  tike  frtt 
Great  SouthMoestem  3Wnpt&e  Company,  16  J. 
R.  8. 

22.  Proceedings  under  tliis  act  may  be 
brought  before  the  Court  on  certierarL    Jhid, 

23.  The  Court,  on  motion  for  that  pnrpospY 
will  order  a  certificate,  in  tlie  natune  of  an  eic- 
cution,  which  bad  been  delivered  to  the  sheriff 
for  the  sale  of  lands  assessed  under  the  art,  to 
lie  superseded,  on  the  ground  of  irregularity, 
for  want  of  the  notice  ref^uired  to  be  given  to 
the  parties  interested.    IbfuL 

24.  Under  the  ninth  section  of  the  oe/rf/ff/trr 
to  tumvikes,  (Sess.  30.  c.  38.)  a  toll-gatherer  is 
not  liable  to  the  penalty  of  nve  dollan,  for  de- 
manding toll  of  a  person  exempted  from  pay- 
ment of  it ;  but  only  when  he  hinders  or  dela}^ 
passengers  bound  to  pay  toll,  or  takes  more 
toll  than  the  law  allows.  J^orvat  t.  Comdl, 
16  J.  R.  7a 

25.  A  turnpike  aet  (Sees.  25.  c.  11  a-)  pro- 
vided, that  if  any  person,  with  his  team,  cattle, 
&C.,  turn  off,  in  order  to  pass  the  toll-gate,  on 
ground  adjoining  thereto,  and  again  enter  on 
the  road  with  intention  to  defkaud  the  com- 
pany, b^  avoiding  the  payment  of  toll,  be 
should  forfeit  the  sum  of  five  doQan*,  &c.;  the 
fact  that  the  person,  afker  turning  ofll^  tmveikd 
on  an  old  public  highway,  makes  no  difler- 
^nce;  for  the  only  question  is,  whether  he 
turned  off  the  road  bona  fide,  or  with  a  view 
to  avoid  payment  of  the  toll.  Carrier  v.  Stho* 
harie  7\tmpike  Company,  18  J.  R.  56. 

26.  If  a  person  tunis  off.  the  turnpike  road  al 
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[  *439  ]    a  place  little  more  *than  half  a  mile 
from  Uie  toll-gate,  it  is  a  turning  off 
on  ground   a<ljacent  to  the  gate,  within  the 
meaning  of  the  act.     Ibid, 

27.  A  light  one  horse  wagon,  with  a  frame 
box,  swelled  sides,  painted  in  imitation  of  panel 
woiic,  a  crooked  bolster,  a  chair  scat,  with 
wooden  springs,  in  which  were  two  passengei-s, 
a  trunk,  a  box,  a  bag  of  oats,  and  a  bottle,  is 
not  "a  pleasure  carriage  with  one  horse," 
within  the  meaning  of  the  act,  sess.  23.  c.  78. 
passed  April  1,  1800,  to  establish  a  turnpike 
road  company,  for  improving  the  state  road 
from  the  house  of  J.  H.,  in  the  village  of  C/Ztco, 
to  the  village  of  Cayuga,  &C.,  and  of  the  acts 
passed  in  Edition  thereto  and  in  amendment 
thereof;  and,  therefore,  is  not  subject  to  a 
higher  toll  than  six  cents,  or  the  toll  for  a  ^one 
horse  cart/*  in  pas^iYg  through  the  toll-gate,  on 
the  north  branch  of  the  Seneca  turnpike  road 
in  the  town  ofManlius,  Pardee  v.  Blanchard, 
in  error,  19  J.  R.  442.  Contra^  it  seems,  to 
Moss  V.  Jioor^,  decided  by  the  Supreme  Court ; 
where  it  was  held,  that  a  one  horse  wagon 
with  a  spring  seat  and  panelled  sides,  used 
only  for  the  carriage  of  persons,  was  a  "^  pleas- 
arc  carriage,"  within  the  meaning  of  the  llth 
section  of  the  Seneca  turnpike  company  act, 
(Scss.  23.  c.  78.)  ]8  J.  R.  129. 

28.  The  act  incorporating  the  Colwmlna  turn- 
pike company,  for  improving  the  road  from 
Hudson  to  the  Massachuseiis  line,  a  distance 
of  about  twenty  miles,  authorizes  the  company 
to  erect  the  most  eastwardly  turnpike  gate  on 
the  road, "  at  a  place  near  the  Massachusetts 
line,  as  the  president  and  directors  should 
direct ;"  held,  that  a  toll-gate  erected  at  a  place 
two  miles  and  three  quarters  from  the  MassO" 
chusetts  line,  was  not  placed  near  that  line, 
within  the  meaning  of  the  act.  Griffen  v. 
House,  18  J.  R.  397. 

29.  Therefore,  an  action  lies  against  a  toll- 
gatherer,  at  the  suit  of  a  person  of  whom  he 
demanded  and  received  toll  at  such  gate,  to 
recover  back  the  money  so  unlawfully  received. 
Jbi^l 

30.  It  seems,  that  if  a  power  given  to  a  turn- 
pike company,  to  erect  toll-gates,  within  certain 
limitis  at  their  discretion,  has  once  been  exer- 
cised, it  is  at  an  end ;  and  the  company  cannot, 
without  some  strong  and  manifest  necessity, 
change  the  local  situations  of  the  gates  once 
erected,  merely  to  suit  their  own  convenience. 
Ibid, 

31.  Though  a  turnpike  company  have  a 
lawful  right  to  re|Miir  their  road,  so  as  to  pre- 
vent the  effect  of  rains  or  freshets,  yet  in  the 
exercise  of  that  right,  they  must  take  care  not 
to  injure  the  owners  of  the  adjoining  land. 
Boughlon  V.  Carter,  18  J.  R.  405. 

32.  Tliey  have  no  right  to  turn  water  which 
washes  the  road  upon  the  land  of  a  private 
person,  and  if  a  damage  arise  to  the  owner 
of  the  land,  from  their  negligence,  or  want  of 
care,  in  this  respect, )ie  may  maintain  an  action 
on  the  case  against  them  for  the  damages  he 
has  sustained.    Ibid, 
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The  affidavit,  on  moving  for  a  view,  must 
state  that  boundaries  are  in  question,  fVick- 
ham  V.  Waters,  C.  C.  49. 

See  AcTiOxNS  (Real.)  12, 13, 14. 


UNITED  STATES. 

1.  The  individual  states  having  submitted 
their  interfering  territorial  claims  to  the  judi- 
ciary of  the  United  States,  are,  in  respect  to 
those  rights,  to  be  deemed  to  have  ceded  their 
sovereignty  to  the  United  States,  and  to  be  so 
far  considered  as  corporations.  Their  right  to 
grant  lands  must  be  judged  of  by  the  same 
rules  of  common  law  as  the  rights  of  other 
persons,  natural  or  politic;  and,  before  they 
can  convey  land  held  adversely,  they  must  re- 
duce their  right  to  possession  bv  suit.  Wood- 
worth  V.  Jants,  in  error,  2  J.  C.  417.  Whitaker 
V.  Cone,  id.  58.     Bdding  v.  Pitkin,  2  C.  R.  147. 

2.  The  article  of  the  constitution  of  the 
United  States,  prohibiting  states  to  pass  laws 
impairing  the  obligation  of  contracts,  does  not 
apply  to  municipal  regulations,  rendering  more 
easy,  or  less  inconvenient,  the  process  and  pro- 
ceedings for  the  recovery  of  debts ;  tiierefore, 
the  act  establishing  piol  liberties  does  not 
come  within  that  prohibition.  Holmes  v.  lam^ 
sing,  3  J.  C.  73. 

3.  Citizens  of  the  same  state  entering  into 
contracts,  are  to  be  understood  as  making  them 
in  reference  to  the  existing  laws  of  the  state, 
and  as  tacitly  consenting  that  the  contract 
shall  be  governed  or  modified  by  such  laws; 
therefore,  if  at  the  time  of  entering  into  a  con- 
tract, there  is  a  law  of  the  state  which  declares, 
that  if  an  insolvent  debtor,  on  petition  of  two 
thirds  of  his  creditors,  shall  assign  to  th  ^m  all 
his  property,  he  shall  be  discharged  from  his 
debts,  it  is  not  a  law  impairing  the  obligation 
of  contracts,  within  the  meaning  of  the  consti- 
tution of  the  United  States,    Mather  v.  Hush, 

16  J.  R.  2!)3.  And  see  Hicks  v.  Hotchkiss,  7 
J.  C.  R.  297.  Per  Kent,  Ch.  Ibid.  [See 
Sturges  V.  Croumingshield,  4  Wheat.  Rep.  122. 
MMUlan  v.  MMel,  4  Wheat.  Rep.  20J).] 

4.  But  if  such  an  insolvent  act  is  passed 
afler  the  contract  has  been  made,  it  is  so  far 
unconstitutional  and  void,  as  impairing  the  olv 
ligation  of  such  contract.    Roosevelt  v.  Ccbra, 

17  J.  R.  108. 

5.  To  entitle  the  United  States  to  a  prefer- 
ence over  other  creditors,  it  must  be  shown 
that  the  debtor  was  insolvent,  and  had  volun- 
tarily assigned  all  his  property  for  the  benefit 
of  his  creditors;  or  that  an  attachment  bad 
been  taken  out  against  his  property,  as  an  ab- 
scoikling  and  absent  debtor,  and  prosecutpd  to 
effect.    MLean  v.  Rankin,  3  J.  R.  309. 

*6.  If  an  attachment  is    taken 
out,  and  aflerwards  withdrawn,  by     [  *431  ] 
consent  of  creditors,  without  any 

551 


431 


USAGE  OF  TRADE— USE  AND  OCCUPATION. 


4St 


proceedings  under  it,  it  is  inoperatiye,  and 
ffives  DO  rigiit  of  preference  to  the  Uniitd 
Staits.    JbuL 

7.  A  consignment  of  goods  by  a  debtor 
abroad,  though  insolvent,  with  directions  to 
have  them  sold,  and  the  proceeds  paid  to  his 
crediioni  in  ^ew-  Yorkf  is  not  such  an  assi^- 
ment  of  bis  property  as  will  entitle  the  UnUed 
States  to  a  preference.    Jbid, 

8.  The  several  acts  of  the  legislature  of  this 
state,  granting  to  certain  persons  the  exclusive 
right  of  navigating  boats  by  steam  in  the 
waters  of  this  state,  are  constitutional;  not 
contravening  the  power  of  Congress  either  to 
regulate  commerce  amonf  the  several  states, 
or  to  secure  to  authors  and  inventors  the  ex- 
clusive right  to  their  writings  and  inventions. 
lAvingsUm  v.  Van  higen^  9  J.  R.  507. 

9.  Wherever  the  constitution  has  ffitinted 
any  power  to  Congress  without  a  negation  ex- 
press, or  arising  from  necessary  implication,  of 
the  exercise  of  that  power  by  the  respective 
states,  they  have  a  concurrent  lurisdiction  over 
the  subject  matter,  and  may  legislate  thereon 
without  restraint,  except  that  whenever  any 
of  their  regulations  should  come  in  collision 
with  those  established  by  Congress,  the  former 
must  yield.     Ibid. 

10.  R  seems,  that  the  different  states  may, 
under  those  restrictions,  grant  patent  or  copy- 
rights to  inventors  and  authors.    lUd. 

11.  The  provision  in  the  constitution  author- 
izing Congress  to  secure  to  inventors  exclusive 
privileges,  does  not  authorize  them  to  grant 
Buch  privileges  to  the  possessore  of  useful  in- 
ventions, or  to  such  persons  as  have  intro- 
duced them  into  the  country.  Ibid,  [But  see 
Cibbims  v.  Ogden,  9  Wheat.  Rep.  1.] 

See  Alien.  Bankrupt.  Chancery,  XXIII. 
XVII.  (D.)  XXVII.  LXVI.  Circuit  Court 
OF  THE  United  States.  Courts  Martial 
of  the  United  States.  Domcii*.  Duties, 
fuoitive  from  justice.  independent 
States.  Indians.  Insolvent  Debtor. 
Jurisdiction.  Martial  Law.  Militia. 
Non-intercourse  Laws.  Privilege.  Prize. 
Slaves.  Statutes  op  the  United  States. 
Title  to  Property,  17.    Treason.    War. 


USAGE  OF  TRADE. 

1.  A  commercial  usage  will  be  considered 
as  established,  when  it  has  existed  a  sufficient 
length  of  time  to  have  become  generally 
known,  and  to  warrant  a  presumption  that 
contracts  are  made  in  reference  to  it.  Smith 
V.  Wright,  1  C.  R.  43. 

2.  Usage  of  trade  is,  in  ^neral,  inadmissi- 
ble, to  show  that  a  transaction  was  not  usuri- 
ous.   Dunham  v.  Dey,  13  J.  R.  40. 


[•482] 


•USE. 


1.  In  a  covenant  to  stand  seised,  appearing 
on  the  face  of  it  to  be  froia  &ther  to  son,  the 
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consideration  of  blood  is  raised  by  im^ica- 
tion.  Jackson,  ex  dem.  Trowbridge,  t.  buns- 
bagh,  1  J.  C.  91. 

%  A  pecuniary  consideration  will  ruse  a 
use,  bv  way  of  covenant  to  stand  seised.    Rid, 

3.  A  use  in  esse  cannot  be  destroyed  by  tbe 
alienation  of  the  perM>n  having  the  seisin  of 
the  land.    Ibid, 

4.  If  a  valuable  consideration  be  proved,  it 
is  sufficient,  though  no  consideration  is  ex- 
pressed in  the  deed.  Jackson,  ex  dem.  jSs^- 
bwy,  V.  Fish,  10  J.  R.  45a 

£  Whenever  the  use  limited  by  a  deed  ex- 
pires, <nr  cannot  vbst,  it  reverts  to  bim  who 
raised  it  Jackson,  ex  dem.  Ludlois^  ▼.  Muers^ 
3  J.  R.  388. 

6.  A  deed  froin  A.  to  B^  habendum  to  A.  for 
life,  and  after  his  death  to  B.,  his  heire  or  as- 
signs, forever,  is  a  valid  conveyance  under 
the  statute  of  uses,  as  a  covenant  by  tbe 
grantor  to  stand  seised  to  his  own  use  cuirin^ 
Ufe,  and  after  his  death  to  the  use  of  the  grantee 
or  his  heirs.  Jackson,  ex  dem.  Staats,  v.  Stoats^ 
IIJ.R.337. 

See  Covenant  to  stand  seised  to  Uses. 
Bargain  and  Sale.  Deed,  II.  Trust, 
I.  II. 


USE  AND  OCCUPATION. 

1.  The  statute  giving  an  action  ibr  oae  and 
occupation  seems  to  apply  only  to  tbe  case  of 
a  demise,  and  where  there  exists  the  relatioD 
of  landlord  and  tenant,  Ibonded  on  some 
agreement  creating  that  relation.  Smitk  r. 
Seunari,  6  J.  R.  4& 

S.  And  if  a  person  entere  on  land,  under  a 
contract  (or  a  deed,  that  relation  does  not  ex- 
ist; and  on  his  refusing  to  perform  tbe  cod- 
tmct,  he  becomes  a  trespasser,  and  an  action 
for  the  mesne  profits  is  tbe  prewar  remedy. 
Ibid, 

3.  An  action  for  the  use  and  occupatico 
lies,  where  the  holding  is  upon  an  implied,  us 
well  as  an  express  permission  of  tbe  iandlcid. 
Osgood  V.  Detvy,  13  J.  R.  340. 

£  After  the  expiration  of  a  parol  demi^, 
and  payment  of  rent  under  it,  tbe  lenani  con- 
tinuing in  possession,  without  any  new  agrre- 
meot,  cannot,  in  an  action  against  him,  for  the 
use  and  occupation  of  the  premises  8iib($equeot 
to  the  expiration  of  ihe.  lorroer  demise,  di^ 
pute  tlie  tide  of  the  landlord ;  and  his  nubee- 
quent  holding  will  be  deemed  to  have  hecn 
with  tbe  implied  permission  of  the  original 
lessor.    Ibid. 

5.  Assumpsit  for  the  use  and  occupation  of 
land  lies  against  a  *^lessee  by  deed, 

who  holds  over  after  the  expiim-     [•433] 
tion  of  the  term.    j2^  t.  Rad-^ 
clijr,  13  J.  R,  297. 

6.  Such  an  action  lies  a«^inst  a  tenant  lidd- 
ing under  a  covenant  for  a  renewal  in  a  lease 
which  has  expired.    Ibid* 

7.  An  action  for  use  and  occopation  ran 
only  be  maintained,  where  the  relation  of  laiui- 
lord  and  tenant  exi^s  between  the  parties.  Ban- 
cnifl  V.  HardweU,  13  J.  R.  480. 
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8.  It  will  not  lie  against  a  third  person,  who 
has  come  in  under  the  purchaser  from  him. 
Jlnd. 

See  liAZTDLoao  and  Tknaiit.    Rsht. 


•  -»«« ■». 


WAGER. 

1.  An  action  on  a  wager  is  maintainable  at 
common  law,  although  the  parties  may  have 
DO  other  interest  in  the  subject  matter  of  the 
wager  than  what  is  created  by  the  wager  it- 
selC    Bunn  V.  JZOrer,  4  J.  R.  426. 

SI,  Bat  a  wa^er  contrary  to  the  ^irinciples  of 
sound  policy  is  void,  equally  as  if  it  contra- 
vened a  positive  law.  Ibid,  &  P.  Mouni  v. 
fTaUe,  7  J.  R.  434. 

3.  A.  lays  a  wager  with  B.  fbefore  the  ctos- 
mg  of  the  poll)  on  the  event  of  an  election  fur 
governor  of  the  state ;  A.  and  B.  are  both 
voters,  one  of  whom  had  alreadv  voted  at  the 
election  :  tlie  parties  respectively  deposited  a 
sum  of  money  in  the  hands  of  C,  as  stake- 
holder ;  the  winning  party  cannot  bring  an  ac- 
tion against  C.  ibr  the  whole  sum  deposited, 
the  wager  being  contrary  to  the  principles  of 
Bound  policy,  inasmuch  as  it  may  involve  an 
inquiry  into  the  validity  of  the  election,  and  its 
tendency  is  to  corrupt,  being  a  bias  on  the 
mind  of  an  elector.  Bunn  v.  Riker,  4  J.  R. 
426. 

4.  But  whether  an  action  lies  against  the 
stakeholder  to  recover  back  the  party's  own 
deposit  ?     QiMBre.    IbitL 

5.  Where  money  is  deposited  with  a  stake- 
holder «o  an  ille^  wager,  (as  a  wager  on  the 
event  of  an  election,)  no  action  lies,  after  the 
event  has  happened,  and  the  bet  has  been  lost 
and  won,  by  the  loser  against  the  stakeholder 
to  recover  back  his  deposit,  which  still  remains 
in  the  bands  of  the  stakeholder,  and  which  be 
has  had  notice  not  te  pay  over  to  the  winner. 
Yaies  V.  iM,  in  error,  13  J.  R.  1.  Contrs, 
VifcKerr.  Yaie$,  11  J.  R.  23. 

6.  A.  and  B.,  being  qualified  electors  for 
governor,  a  iew  days  before  the  polls  were 
opened,  laid  a  bet  on  the  event  of  the  election. 
And  deposited  their  respective  checks  on  the 
bank  for  the  amoont,  payable  on  the  1st  of 
«/tme,  with  a  stakeholder.  When  the  result 
of  the  election  was  generally  known,  but  he- 
iort  the  canvass  of  the  votes  was  declared,  Bu, 
supposing  the  wager  to  be  lost,  withdrew  all 
his  money  from  the  bank,  and  his  check, 
which  had  been  delivered  over  by  the  stake- 
holder, after  the  official  ci^ivass,  to  A.,  on  pre- 
sentment, was  refused  payment.    In  an  action 

by  A.  against  B.,  to  recover  the 
{  *484  ]    amount  *of  the  check;  heU^  that 

the  wager  being  iHenil,  no  action 
would  lie  t>n  the  cheek  given  for  the  wager, 
nor  for  money  had  and  received  to  the  use 
of  the  plaintiff.  DeimiHon  v.  Cook,  12  J.  R. 
376. 

7.  So,  if  the  bet  were  made  after  the  closing 
of  the  (loll,  it  will  be  void.  Lansing  v.  Lpm- 
#» w,  8  J.  R.  454. 
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8.  Where  a  wager  is  lost,  and  the  money  or 
property  has  been  fiurly  paid  or  delivered,  the 
Court  will  not  help  the  plaintiff.  M*CuUum  v. 
GotcKm,  8  J.  R.  147. 

9.  If  the  plaintiff  (Olivers  property  to  the 
defendant,  on  an  agreement  that  if  P.  is  elect- 
ed governor,  the  defendant  should  pay  a  ce]> 
taui  price  for  the  property,  otherwise  he  was 
to  pay  nothing,  and  P.  is  not  elected,  no  action 
lies  to  recover  back  the  property  delivered. 

10.  A.  set  up  a  mark  to  shoot  at,  and  it  was 
agreed  between  him  and  B^  that  B.  should  pa^ 
A.  25  cents  for  every  shot  fired ;  but  if  B.  bit 
the  mark,  then  A.  should  pay  him  25  dollars. 
This  is  a  legal  wager,  and  B^  having  hit  the 
mark,  may  bring  an  action  for  the  i&  dollars. 
Campbell  V.  RidutrtUnm,  10  J.  R.  406. 

1 1.  An  action  to  recover  back  the  amount 
of  a  wafer  laid  on  the  event  of  a  horse  race, 
is  to  be  brought  in  the  form  prescribed  by  the 
act  to  orevent  excessive  and  deceitful  gaming ; 
and  it  the  plaintiff,  in  his .  declaration,  state, 
that  the  action  accrued  to  him  **  according  to 
the  form  and  as  is  prescribed  by  the  second 
and  third  sections  of  the  act  to  prevent  exces- 
sive and  deceitful  ^[aming,^  dec,  be  will,  nev- 
ertheless, be  permitted  to  show  a  cause  of  ac- 
tion arianff  under  the  act  to  prevent  horse- 
i-acing.     Haywood  v.  Sheldon^  13  J.  R.  88. 

12.  The  action  in  such  case,  is  properlv 
brought  by  the  person  who  made  the  bet,  al- 
though he  acted  as  agent  or  a  depositary  for 
other  persons.    JhuL 

13.  In  such  an  action,  the  plaintiff  is  en- 
tided  to  recover  no  more  money,  than  the  de- 
fendant has  actually  gained  by  the  event  of 
the  race,  though  the  contract  was  made  be- 
tween the  plaintiff  and  defendant  for  the 
whole  sum  bet,  being  a  much  larger  sum  on 
each  side,  and  which  was  won  nominally  by 
the  defendant,  with  whom  other  persons  were 
concerned,  and  contributed  to  make  up  the 
sum  bet  in  bis  name,  and  had  received  their 
proportions  of  the  money  won.  Zi4lrf  v.  ffdr- 
ren,  17  J.  R.  192. 

See  GAMiirOb 


WAR. 

1.  Trading  with  an  enemy*8  country  is  un- 
lawful ;  but  a  citizen  or  subject  of  one  bel- 
ligerent may  withdraw  his  property  from  the 
country  of  the  other  belligerent,  provided  he 
does  it  within  a  reasonable  time  after  the  dec- 
laration of  war,  and  does  not  himself  go  to 
the  enemy's  country  for  that  purjiose.  Amory 
V.  ^^Gregor,  15  J.  K.  24. 

^  As  soon  as  war  is  eomtnene-  [  *435  ] 
ed,all  trading,  negotiation,  commu- 
nicatton  or  intercourse,  between  the  citizens 
of  this  country  and  its  enemy,  without  the 
direction  or  permission  of  the  government,  is 
unlawful.  Grineold  v.  ffaddtniton^  in  error, 
16  J.  R.  4da  &  P.  Seaman  v.  traddmgtany  16 
J.  R,  510, 

3,  Therefore,  no  valid  contract  can  exist, 
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nor  any  promiee  arise,  by  implication  of  law, 
from  any  transaction  with  an  enemy.    Ibid, 

4.  And  if)  after  the  termination  of  the  war, 
an  action  is  brought  against  a  citizen  here, 
upon  any  contract  ailbing  out  of  such  illicit 
intercourse,  the  defendant  may  set  up  the 
illegality  of  the  transaction   as   a  defence. 

5.  The  only  exeepHon  to  this  genera]  rule 
of  law,  if  it  can  be  conadered  as  an  exception, 
is  the  case  of  ransom  hills,  which  are  acts  of 
necessity,  arising  out  of  the  laws  of  war.  Per 
ChanetiU  KenL    .SL  C.  16  J.  R.  451---45a 

See  IffsuaijrcE.    Partrkesbsf. 


WASTE. 

L  If  the  lessee,  or  his  assngns,  cut  down 
wood,  in  such  a  manner  as  to  injure  the  Inherit- 
ance, it  is  waste,  and  the  lessee  is  liable  to  an 
action  lor  a  breach  of  the  covenant  against 
waste.  Jackstm^  ex  dem.  Churchy  v.  Brown- 
Mm,  7  J.  R.  227. 

2.  And  if  the  lease  contain  a  clause  of  re- 
entry, for  a  breach  of  the  covenants  and  con- 
ditions in  the  lease,  the  lessor  may  maintain 
ejectment    Ihid. 

3.  Where  wild  and  uncultivated  land,  wholly 
covered  with  wood  and  timber,  is  leased,  the 
lessee  may  fell  part  of  the  wood  and  timber, 
so  as  to  fit  the  land  for  cultivation,  without 
being  liable  for  waste;  but  he  cannot  cut 
down  all  the  wood  and  timber,  so  as  perma- 
nently to  injure  the  inheritance.    IbitL 

4.  And  to  what  extent  the  wood  and  timber 
on  such  land  ma^  be  cut  down,  without  waste, 
is  a  question  of  fact  for  the  jury.    Aid, 

5.  Where  a  testator,  by  his  will,  appoints  a 
trustee  of  all  his  estate,  during  the  infancy  of 
the  heir,  he  is  neither  a  guardian,  liable  for 
waste  at  common  law,  nor  a  tenant  for  life,  or 
for  years,  or  other  terms,  so  as  to  be  liable  for 
waste  under  the  statute.  Kincaird  v.  SeoU,  12 
J.R.3G8. 

6.  An  action  of  waste  does  not  lie  by  the 
heir  against  the  assignee  of  the  tenant  of  the 
courtesy,  but  only  against  the  tenant  himself. 
Bates  ¥.  Shraedtr,  13  J.  R.  260. 

See  til.  Chanckrt,  XXXIIL  Set  also,  Ac- 
tion on  THE  Case,  45, 46, 47. 


[  •486  ]  •WAY. 

1.  Where  aright  of  way  is  granted,  without 
any  designation  of  the  place  in  the  deed,  it 
becomes  located  by  usage  for  a  length  of  time. 
Wynkoop  V.  Burger,  12  J.  R.  222. 

2.  And  being  so  located,  it  cannot  after- 
wards be  changed  by  the  grantor.    IJM 

3.  But  if  changed,  and  the  grantee  has,  for 
a  length  of  time,  used  the  new  way,  his  acqui- 
escence in  the  alteration  will  be  presumed. 
Ibid, 
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4.  The  grantee  of  a  ri^  of  way,  must  keep 
the  road  in  repair.    Ibid, 

Public  ways.    See  Highwat. 


WILL. 

L  ffkal  wiU  inwdidaU  a  wHL 
II.  WHtntsses  to  a  wHL 
IIL  Revocation  of  a  wHi, 
IV.  Republication  of  a  tsUL 
V.  Construction  of  a  wilL 
VI.  Proof  ^f  a  Witt. 
VII.  J\f\mcupatiu  wHL 

I.  What  iKU  invalidate  a  witL 

1.  The  sanity  of  a  testator  is  presumed  antO 
the  contrary  appears ;  and  the  ontts  probandi, 
as  to  his  mental  incapacity,  lies  on  the  party 
who  alleges  his  insanity.  Jadbon,  ex  dem. 
Van  Dusen,  v.  Fan  Dusen,  5  J.  R.  144. 

2.  But  if  a  mental  derangement  has  beeo 
proved,  it  is  then  incumbent  on  the  deyisee  to 
show  a  lucid  interval,  or  the  sanity  of  the  testa- 
tor at  the  time  of  executing  the  will.     Ibid, 

3.  Parol  evidence,  to  show  that  the  testator 
executed  a  will  under  duress,  may  be  received; 
but  not  of  the  declarations  of  the  testator  hini- 
self  as  to  that  poinL  Jadtson^  ex  dem.  Coe,  v. 
Kniffen,  2  J.  R.  31. 

4.  An  alteration  made  in  a  will,  whether 
material  or  immaterial,  by  a  person  datminf 
under  it,  renders  it  void.  Jmdtson,  ex  deoL 
Matin,  v,  Medin,  15  J.  R.  293. 

5.  Bat  whether  a  material  alteiacion  by  s 
stranger,  without  the  privity  of  the  parly 
claiming  under  it,  has  the  same  efieet  ?  Qsart, 
Rnd. 

6.  A  testatrix  devised  as  follows :  ^  I  pn, 
&c.  to  my  daughter  E.  R.,  all  my  property  in 
W.,  in  tlie  state  of  Conneetievt,  ati  the  Uad 
deeded  to  me  by  B.,  excepting  1000  acres  V 
land  I  deeded  to  R.  M.,*^  &c.  It  was  alleged 
that  the  word  also  had  heen  erased  hccwcen 
the  words  <<  Connseticut*  and  '■all,'*  afkr  the 
execution  of  the  will,  so  as*to  give 

R.  M.  not  only  (he  1000  acres,  [•497] 
but  the  land  out  of  which  it  was 
excepted ;  hdd,  that  the  alteration,  if  any,  was 
immaterial,  and  did  not  vitiate  the  will,  for 
whether  the  word  also  was  inserted  or  not, 
the  legal  constrtictioa  and  efiect  of  the  will  was 
the  same,  the  hmd  deeded  to  the  testatrix  by 
B.  excepting  the  1000  acres  she  had  deeded  to  R. 
M.,  was  devised  to  R.  M.    Urid, 

■    n.  Witnesses  to  a  w3L 

7.  A  device  or  legacy  to  a  witness  is  aJtmo' 
lutely  void ;  so  that  a  conveyance  by  the 
devisee  to  a  third  person  is  inoperative.  Jack- 
son, ex  dem.  Dennistan,  v.  Denniston,  4  J.  R* 

3n. 

8.  If  either  husband  or  wife  be  a  witness  to 
a  will,  containing  a  deviae  or  legacy  to  the 
other,  such  devise  or  legacy  is  void,  and  the 
party  ul  a  competent  witness  to  the  will  Jack 
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mm,  ex  dem.  Cooder,  v.  Woods,  1  J.  C.  163. 
Jaekaon,  ex  dem.  Beach,  y.  Duriand,  2  J.  C.  314. 

IIL  iZetMeaftm  o/'a  tmS. 

9.  The  mere  act  of  cancelliog  a  will  is 
nothing,  uoless  it  be  done  animo  revoatndL 
Jackson,  ex  dem.  Howard,  v.  HoUoway,  7  J.  R. 
394. 

10.  So,  if  the  testator,  without  a  republica- 
tion of  bis  will,  niakesv  alterations  and  correc- 
tions in  it,  with  the  intent  not  to  destroy,  but 
CO  enlarge  and  extend  a  devise  already  made, 
it  is  not  a  revocation  of  the  devise.    Ibid, 

11.  Parol  evidence  of  the  revocation  of  a 
willy  is  inadmiasibte.  Jackson,  ex  dem.  Coe,  t. 
Kniffen,  ^  J.  R.  31. 

l3.  A  testator  may  revoke  a  will  in  whole, 
or  in  part,  at  any  time  before  his  death.  The 
owner  of  a  slave,  by  his  will,  declared  as  fol- 
lows: "I  manumit^ and  give  freedom  to  my 
negro  woman  MoU,  and  her  daughter  JVoa, 
immediately  afler  my  decease."  The  testator, 
afterwards,  sold  Mm,  as  a  slave,  to  C^  and 
died :  held,  that  the  sale  of  N.,  by  the  testator, 
was,  pro  timto,  a  revocation  of  the  will,  so  that 
she  was  not  entitled  to  her  freedom  ailer  his 
decease.    Matter  of  MmMUkd,U  J.Ii,3^ 

rV.  RepMkation  rf"  a  vniL 

13.  A  devise  of  lands  will  not  pass  lands 
acquired  subsequently  to  the  execution  and 
ptiblicationof  the  will,  without  a  republication. 
Jackson,  ex  dem.  Howard,  v,  HoUoway,  7  J.  R. 
394.  S.  P.  Jackson,  ex  dem.  Rogers,  v.  PoUer, 
9  J.  R.  312. 

14.  Whore  the  testator  altered  his  will,  by 
erasures  and  interlineations,  so  as  to  make  the 
devise  extend  to  all  lands  of  which  he  should 
die  seised ;  and  endorsed  a  memorandum  to 
that  effect  on  the  will,  stating  the  alterations 
which  he  had  made,  but  the  memorandum 
was  attested  by  two  witnesses  only ;  held,  that 
the  alteration  was  inoperative,  and  that  lands 
acqnired  subsequently  to  the  date  of  the 
devise,  descended  to  the  heirs  at  law.  Jack- 
son, ex  dem.  Howard,  v.  HoUoway,  7  J.  R.  394. 

*15.  A  republication    so  as  to 

[  *488  ]     afil*ct  aAer-acquired    lands,  must 

be  made  with  the  same  solemni- 

tiea   as   the  executipn  of  the  original  will. 

Jackson,  ex  dem.  Rogers,  v.  Potter,  9  J.  R.  312. 

16.  Where  a  person  made  a  will  in  1805, 
devising  all  his  estate,  and,  afterwards,  became 
seised  of  other  lands,  and  in  his  last  sickness, 
in  1810,  declared  that  he  had  made  a  disposi- 
tion of  all  his  estate,  by  a  will  which  he  had 
deposited  with  S.,  and  that  he  did  not  wish  to 
alter  it,  except  to  add  another  executor ;  this 
was  held  not  to  amount  to  a  republication  of 
the  wilL  so  as  to  pass  the  after-acquired  lands. 
Rnd. 

V.  Construction  f^  a  wUL 

17.  Where  any  part  of  a  will  is  ambiguous,  the 
whole  will  is  to  be  considered,  for  the  purpose 
of  ascertaining  the  intention  of  the  testator  in 
ibac  particular  part ;  but  where  the  Intention 
is  ck«r  and  certain,  and  no  repugnancy  ap- 


pears between  the  different  parts  of  the  wOl, 
no  such  aid  is  necessary  or  proper.  Jackson^ 
ex  dem.  Van  Veckicn,  v.  i^  11  J.  R.  201. 

18.  A  devise  of  the  testator's  estate,  gener- 
ally, passes  both  real  and  personal  estate,  and 
may  include  a  debt  and  mortgage.  Jackson^ 
ex  dem.  Ldvuigston,  v.  De  Lancey,  IIJ.  R.  365. 

19.  No  technical  words  are  necessary  to 
devise  a  fee,  and  the  intention  of  the  testator, 
to  be  collected  from  the  whole  will,  is  to  gov- 
ern. Jackson,  ex  dem.  Herrick  v.  Babcock,  12 
J.  R.  389. 

20.  Since  the  statute  of  wills,  as  well  as 
before,  a  will  may  be  construed  in  connection 
with  another  instrument  in  writing  to  which 
it  refers.    Ibid, 

21.  The  testator  devised  as  follows:  ''I 
give  to  my  wife,  after  payment  of  debts,  &c., 
all  my  estate,  real  and  peisoiial,  that  I  may  bo 
in  possession  of  at  my  decease,  to  be  at  her 
absolute  disposal,  according  to  an  agreement 
made  and  entered  into  with  her  on  the  27th 
Octohtr,  1802,  and  previous  to  our  marriage  ; 
it  being  my  intention,  if  my  said  wife  should 
die  before  me,  that  my  real  and  personal 
estate  shall  be  divided  amonff  my  said  chil- 
dren, their  heirs  and  assigns.*'^  Hdd,  that  the 
wife  took  an  estate  in  fee,  not  by  implication, 
but  by  force  of  the  words  "  all  my  estate  to  be 
at  her  absolute  disposal;"  that  as,  by  refer- 
ence to  the  agreement  in  writing  mentioned 
in  the  will,  it  appeared  that  it  was  intended, 
that  after  the  death  of  one,  the  other  shoula 
have  the  full  benefit  of  survivorship  in  the 
joint  estate  created  by  that  agreement,  it 
showed  the  intention  of  the  testator  to  dis- 
pose of  the  Jet ;  and  the  use  of  the  word 
heirs  in  the  devise  to  the  children  did  not  show 
an  intention  in  the  testator  to  limit  the  pre- 
ceding devise  to  his  wife,  to  her  life  only,    ibid, 

22.  A  will  has  no  effect  or  operation,  until 
the  death  of  the  testator,  who,  in  the  mean 
time,  may  revoke  it  in  whole  or  in  part. 
MaUerofJSran  Mickel,  14  J.  R.  324. 

23.  The  words  of  a  will  were,  **my  prop- 
ertu,  after  my  debts  are  paid,  I  leave  to  my 
beloved  wife.  A.,  and  wish  her  to  educate  my 
two  daughters,  J.  and  G.,  with -care,  and  to 
treat  them  with  kindness  and  afiection,** 
without  any  personal  bequest,  ex- 
cept a  ring  to  a  third  ^person,  or  [  *489  ] 
other  words  to  explain  or  control 

them ;  held,  that  the  retd  and  personal  estate 
of  the  testator  passed  to  the  wife  in  fee.  Jack- 
son, ex  dem.  Pearson^  r.  Housel,  17  J.  R.  281. 

VI.  Proof  of  a  wOL 

24.  A  probate  of  a  will,  proved  before  the 
surrogate  of  the  citv  and  county  of  ^ew-York, 
in  the  year  1779,  after  the  adoption  of  the  eon- 
sHhilionof  the  state,  but  while  the  city  ofATew- 
York  was  in  the  possession  of  the  enemy,  and 
which  probate  was  granted  by  the  d^ndy  of 
the  British  i^ovemor,  according  to  tlie  practice 
of  the  colonial  government,  is  valid,  being  con- 
finned  by  the  act  of  the  10th  May,  1784,  (1  Gr. 
ed.  Laws.  121.J  provided  the  same  be  recorded 
in  the  ofiice  or  the  judge  of  probates ;  and,  by 
an  act  of  the  30th  March,  1799,  the  judge  of 
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probatM  being  required  to  deKver  to  the  sur- 
rogate of  the  city  of  ^ttw-York^  all  paMra, 
records,  &c.  appertaining  to  the  Court  of  Pro* 
bates,  on  the  Ist  of  May^  1787,  except  in  par- 
ticular cases ;  and  as  the  custody  of  the  will  in 
question  belonged  to  the  tutrogaU  of  the  citjr 
of  A*.  Y.  by  the  last  mentioned  act,  an  eawmpff- 
fication  of  the  record  of  such  will,  given  by  the 
surrogate  of  JVt  1%  accompanied  witn  his  certifi* 
-ate,  that  the  original  could  not  be  found  in 
*js  office,  is  sufficient  eridence  of  such  will  in 
an  action  of  ejcctiuenVunder  the  ad  cMteem" 
ing  trt/Zf,  (Seas.  36.  c  23.  s.  UlA  by  which  the 
exemplification  of  a  will  recoraed  in  the  office 
of  the  judge  of  probates,  before  the  1st  January^ 
1785,  the  original  of  which  cannot  be  found  m 
his  office,  is  allowed  to  be  read  in  eridence,  in 
real  or  mixed  actions.  Jackson^  ex  dem.  Col- 
den,  Y.  ffpUh,  14  J.  R.  407. 

25.  One  of  the  subscribing  witnesses  to  a 
will,  if  he  can  prove  all  the  solemnities  re<^uired 
by  the  statute,  is  sufficient  for  the  plauitiflT; 
but  if  the  witness  called  can  only  prove  bis  own 
signature,  other  witnesses,  if  living,  must  be 
pKxluced,  or,  if  they  are  dead,  their  hand 
writing  and  that  of  the  testator  must  be  proved ; 
and  it  is  then  a  question  offset,  whether,  under 
all  the  circumstances,  all  the  requisites  of  the 
statute  have  been  complied  with.  Jaduon^  ex 
dem.  Le  Orange,  v.  Le  Grange,  19  J.  R.  38& 

28.  Where  one  of  the  wimesses  to  a  wiU 
was  called,  and  proved  his  own  signature,  and 
that  of  another  subecribing  witness,  who  was 
dead ;  but  the  witness  bad  lost  all  recollection 
of  the  fiu;tB  and  circumstances  of  the  execution 
of  the  will,  and  had  no  knowledge  of  the  tes- 
tator ;  heid,  that  this  was  not  sufficient  proof 
of  the  execution  of  the  will;  but  that  the  third 
subscribing  wimess,  who  was  livings  within 
the  jurisdiction  of  the  Court,  ought  to  be  pro- 
duced.   Bnd, 

Yn.  Mmeupathe  untt. 

27.  A  mtnevpaHve  will  is  not  good,  unless 
it  be  made  when  the  testator.is  tn  edtremii,  or 
overtaken  by  sudden  and  violent  sickness,  and 
has  not  time  to  make  a  wilL  Princt  v.  ftele- 
ton,  in  eiror,  20  J.  R.  502. 

•28.  By  the  words  «last  sick- 
[*440]    ness,"  within  the  purview  of  the 
statute,  (Seas.  a&  c  31.  s.  14.)  is  to 
be  undArstood  hui  extremi^.    Aid, 

See  CHAircxaT,  XX.  LXXV.  Dxvisx. 
LxoAcr. 
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1.  Where  an  aUoM  wiit  is  Issned  in  the  fint 
instance,  the  clause  constituting  it  an  ob'of 
may  be  rejected  as  surplusage.  Jbdk«ofi,ex 
dem.  Kbuu,  v.  SUmbeivh,  1  J.  C.  153. 

2.  After  a  lapse  of  Syean,  the  Court  would 
not  order  a  former  shenff  to  amend  the  retuni 
to  a  writ,  by  stating  the  conmiitmeot  of  tiie 
defendant,  who  had  oroken  out  of  priaoo  with 
many  odieia.    PaUar  v.  Bf%ga,  1  C.  R.  57. 

SL  a  writ  tested  out  of  term,  is  v<Md.  SSmendt 
V.  Catftn,  2  C.  R.  61. 

4.  A  writ  tested  the  12th  May,  and  mads 
retmrnable  on  the  17th  Afm  fiei<,  k  a  nullity, 
and  cannot  be  amended.  Jncfm  v.  nama$,% 
J.R.190. 

&  Where  a  term,  or  more,  iaterveoes  be- 
tween the  teste  and  return  of  a  writ,  it  is  t 
nulBty.  Bunn  v.  TKomot.  2  J.  R.  190.  &  P. 
Burk  V.  Barnard,  4  J.  R.  309. 

6.  An  inaccuracy  in  stating  the  retorn  of  a 
writ  doe^  not  make  it  void;  mit  vokhUe  onhr. 
maiame  v.  Bogere,  5  J.  R.  163. 

7.  A  writ  made  returnable,  hefort  «t,  ^c^  if 
voidable  only,  and  may  be  amended.  MrrcB 
V.  fVagganer,  5  J.  R.  233.  ConfroL  Drah  r. 
AfOEer,  %.  C.  85. 

8.  A  sherifl^  or  deponr  sber^  may  save  a 
writ  in  a  cause  in  which  be  is  plaintiC  Bauui 
V.  lUIer,  4  J.  IL  486. 

9.  The  thirfy-firel  article  of  the  constitatioa 
of  the  state,  which  ordains  **that  all  writs  and 
proceedings  shall  run  in  the  name  of  thepeo- 
ple  of  the  state,^  dec,  applies  onlv  to  the  Comt 
of  Chancery  and  Courts  of  recora  buaving  ooo>- 
mon  law  jurisdiction.  DUkenmm  v.  Bagen,  19 
J.  R.279. 

10.  A  ircDTcmt,  therefore,  issued  by  a  jurtiee 
of  the  peace,  or  other  magistrate  acting  m  a 
conservator  c^  the  peace,  may  be  either  id  the 
name  of  the  people,  or  in  the  name  of  the 
magistrate ;  and  it  roost  usually  is  in  the  oaiur 
of  the  latter.    JbiL 

11.  All  aririfud  write,  by  the  art,  ^aoed 
f^hruarn  17,  1815,  are  directed  to  be  laaed 
out  of  the  Courts  in  which  they  are  returnable, 
inatead  of  applying  to  the  Court  of  Chancciy, 
as  heretofore.    (Sgsb.  38.  ch.  38.) 
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ectilor«,  &c.  632.  v.  L  ^336^  Cbaitcebt— 
Legaaf,  1198.  v.  L  299.  CHAircKav— £»- 
ttoftmu,  1239.  V.  L  30a  CHULyCMlY— PhK- 
fice,  1889.  V.  L  365, 

V.  Patterson,  5  J.  C.  R.  44    Cuvc 

cMKr—»^S9ignm€ntj  176,  177.  v.  L  ISi 
Cbancert— CAomJMffy,  dtc.  243, 244  v.  I 
19a  Chancekt— J2w4fefie«,  507.  v.  L  23i 
-  V.  Rice,  1  C.  R.  498.    Practice,  19&  t. 


ii.266., 

Ano  V.  Monteiro,  1  C:  R.  248.  Orcuit  Court 
*of  the  U.  S.  4  V.  L  48a 

Armstrong  v.  Gilchrist,  2  J.  C.  434  CHi5- 
cnr-^Aecouat,  4  30.  y.  L  160.  1^ 
CHANCERT--PrtiietoaI  and  Jigeni^  194a  f .  l 
370.  Principal  and  Agent,  %  v.  iL  313- 
Principal  ana  Surety,  v.  iL  334 

V.  Mastcn,  11  J.  R.  189.    Awwd, 

66.  V.  L  94.    Pleadmg,  329.  v.  iL  214 

Arnold  v.  Camp,  12  J.  R.  409.  Paitncrdup, 
69, 7a  V.  iL  172.    Payment,  2a  v.  iL  181. 

V.  Crane,  8  J.  R,  79.    Agreement,  73. 

V.  L  31.  Bills  of  Exchange,  ic  219.  r.  l 
141.    Error,  72.  ▼.  L  556w    Payment,  2a  v. 

V.  Sandford,  14  J.  IL  417.    Error,  10 


30, 31.  51,  52, 53,  54,55,  ea  8p,  81. 84.  t.u 
551,  552.  554  556,  557. 


NAMES  OF  CASES. 


iii 


Arnold  V.  Sandford,  15  J.  R.  534.  Infant,  24. 
V.  ii.  22.    Practice,  31.  v.  iL  25a 

V.  United  Insurance  Company,  1  J.  C. 

dG3.    Insurance,  103, 104, 105.  v.  iL  45. 

A^or  V.  Romayne,  1  J.  C.  R.  310.  Chan- 
ciLRT-^Mwigagt,  1394, 1395, 1396.  v.  i.  318. 

Attorney  (xenerai  v.  Utica  Ins.  Co.  2  J.  C.  R. 
371.  Chancert— BcmKng-,  210,  211.  v.  i. 
189.  Chanceut— Corporcrfwm,  276,  277, 
278,  279.  V.  L  197.— 2  J.  C.  R.  371.  Chan- 
CKRT — bijuneHoTU,  970.  v.  i.  273.  Chan- 
CERT-ViimcKdMm,  1120, 1121,  1122,  1123, 
V.  i  290.  Chancery— Quo  Warraido^  1976, 
1977, 1978.  V.  i.  374. 

Atterbuiy  r.  TeUer,  1  C.  R.  495.  Practice, 
28a  V.  ii.  274. 

Attorneys,  matter  of  oaths,  20  J.  R.  492.  At- 
torney and  Counsel,  13.  v.  i.  81. 

At  wood  V.  Austin,  16  J.  R.  180.  Courts  of 
Justices  of  the  Peace,  187.  v.  L  469. 

Auburn  B^nk  v.  Aiken,  18  J.  R.  137.    Plead- 
ing, 218.  331.  358.  390.  v.  iL  204.  214  217. 
220. 
▼.  Throop,  18  J.  R.  505.    Exe- 
cution, 143,  V.  L  618,  619. 

▼.  Weed,  19  J.  R.  300.    Plead- 


in|T,  217, 218.  v.  iL  204. 
Augusta,  Overseers  of  the  Poor  of,  v.  Paris, 

16  J.  R.  279.    Poor,  14.  v.  ii.  239. 
Austin  V.  BeU,  20  J.  R.  442.    Frauds,  18, 19, 

20.  V.  L  641. 
V.  Bemiss,  8  J.  R.  356.    Costs,  5.  v.  L 

422. 
V.  Hall,  13  J.  R.  286.    Pleading,  19. 

308,  309.  V.  iL  185.  212.    Release,  14,  15, 

16.  V.  ii.  334. 
Avery  v.  Patten,  7  J.  C.  R.  211.    Chancery — 

Conlnbvivm^  271.  v.  L  197.    Chancery — 

Pleadings,  1580.  v.  L  336. 
Aymar  v.  Bill,  5  J.  C.  R.  570.    Chancery — 

Mortgage,  1361.  v.  L  315. 
V.  Boff,  3  J.  C.  R.  49.    Chancery— 

Husband  and  Wife,  816.  v.  L  255.    Chan- 
cery— Infant,  9a0.  v.  L  271. 


B. 


Babcock  v.  Gill,  10  J.  R.  287.  Trover,  53.  v. 
ii.  412. 

v.  Stanley,  1 1  J.  R.  178.  Assump- 
sit, 111.  V.  L  68.    Frauds,  104.  v.  L  650. 

Bach  v.  Coles,  3  C.  R.  83.  Practice,  569.  v. 
iL298. 

Backus  V.  Rogers,  8  J.  R.  346.  Practice,  153, 
154, 155.  V.  ii.  262,  263. 

V.  Richardson,  5  J.  R.  476.     Error, 

64.  V.  L  555.  Practice,  252.  397,  398.  v. 
ii.  271.  283. 

V.  — : ,  5  J.  R.  476.    Slander, 


22.  V.  ii.  384. 

Bacon  v.  Bronson,  7  J.  C.  R.  194.    Chance- 
ry—f>ot«A  749,  750,  751.  v.  i.  248. 

Bailey  v.  Caldwell,  3  J.  R.  451.    PracUcc, 
484.  563.  V.  ii.  291.  298. 

V.Jackson,  16  J.  R.  210.  Limitation 

of  Actions,  13, 14,  15, 16.  25, 26.  v.  u.  121, 
122.    Rent,  27,  28.  v.  ii.  339. 

-,  Case  of,  1  J.  C.  32.     Costs,  24.  v. 


Bailey  v.  Freeman,  11  J.  R.  221.  Frauds, 
73,  74,  75.  V.  i.  647. 

V.  ,  4  J.  R.  280.  Assump- 
sit, 59.  V.  i.  63.  Pleading,  412,  413.  415.  v. 
ii.22a 


V.  Ogden,  3  J.  R.  397.     Evidence, 
387.  V.  i.  602. 

V.  Warden,  20  J.  R.  129.    Bail,  v.  L 


102.    Frauds,  101,  102,  103.  v.  L  649,  650. 

Sale  of  Chattels,  18,  19,  20.  v.  ii.  34a 
Bailis  V.  Cochran,  2  J.  R.  417.    PracUce,  369. 

V.  iL  281. 
Bain  v.  Clark,  9  J.  R.  424.    Lease,  31.  41,  42. 

V.  ii.  109.  112,  lia  Pleading,  520.  v.  iL  23a 

Rent,  8.  v.  iL  337. 
V,  Thomas,  2  C.  R.  95.    Practice  109.  v. 

iL258. 
Baker  v.  Arnold,  1  C.  R.  258.    Evidence,  26a 

27a  v.'i.  591,  592. 
— '. —  V. ,  3  C.  R.  279.     Agreement, 

50.  V.  L  28.     Bills  of  Exchange,  39.  57.  v.  L 

122.  124.    Evidence,  398,  399.  v.  L  603. 
.-  V.  Ashley,  15  J.  R.  260.     Practice, 

475.  495.  V.  ii.  290.  292. 

-  V.  Barney,  8  J.  R.  72.    Husband  and 


Wife,  42,  43.  v.  ii.  13. 

V.  Brill,  15  J.  R.  260.  Costs,  8.  v.  L  422. 

V.  Dumbolton,  10  J.  R.  240.      Actions, 


12.  V,  i.  7.  Courts  of  Justices  of  the  Peace, 
a  75.  77.  V.  i.  451.  458. 

-  V.  Judges  of  Ulster,  4  J.  R.  191.     Au- 


dita Querela,  6.  8.  v.  i.  87,  88.      Insolvent, 
54,  55.  V.  ii.  29.    Judgment,  31.  v.  ii.  97. 
V.  Ludlow,  2  J.  C.  290.    Insurance,  59. 


%  ii.  40. 

--,  Matter  of,  2  J.  C.  R.  232.    Chance- 


ry— Juriadieiion,  1159.  v.  i.  294. 

V.  Philips,  4  J.  R.  190.    Pleading,  147, 


148.  V.  ii.  197. 

.-  V.  Sleight,  2  C.  R.  4a    Practice,  306. 


L42a 


319.  V.  ii.  276,  277. 
Bakewell  v.  United   Insurance  Co.  2.  J.  C. 

246.    Insurance,  58.  v.  ii.  39,  40. 
Baldwin  v.  Carter,  15  J.  R.  496.     Courte  of 

Justices  of  the  Peace,  63.  v.  i.  457. 
V.  Prouty,  13  J.  R.  430.     Courts  of 

Justices  of  the  Peace,  260.  v.  i.  476. 

V.  Hale,  17  J.  R.  272.   Pleading,  354.' 


V.  iL  216. 
Ball  V.  Ryers,  3  C.  R.  84.    Execution,  102.  v. 

i.  6ia 

Ballard  ads.  Kibbe,  C.  C.  51.    Bail,  98,  99.  v. 

L104. 
V.  Walker,  3  J.  C.  60.    Agreement,  1. 

98.  V.  L  22,  34.    Frauds,  57.  v.  L  645. 
Ballow  V.  Hulbert,  1  J.  R.  62.    Joint  Debtors, 

Slc.  8,  9.  V.  iL  92. 
V.  Kip,  7  J.  R.  175.    Sheriff,  73.  81.  v. 

iL365. 
Bancker  v.  Ash,  9  J.  R.  250.    Pleading,  292, 

29a  V.  ii.  210. 
Bancroft  v.  White,  1  C.  R.  185.    Dower,  1.  v. 

L  517. 
v.  Wardwell,  13  J.  R.  489.    Use  and 

Occupation,  7,  8.  v.  ii.  433. 
Bangor,  Overseers  of,  v.  Oaks,  20  J.  R.  282. 

Poor,  62.  V.  ii.  245. 
Bank  of  New- York  v.  Eden,  17  J.  R.   105 

Scire  facias,  27, 28, 29.  v.  ii.  352, 


IT 
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Bank  of  New-Yorii  v.  Livingston,  2  J.  C.  409. 
Principal  and  Surety,  5.  v.  iL  319. 

Bank  of  Newborgfa  v.  Seymoar,  14  J.  R.  219. 
Amendment,  &.  v.  i.  47. 

Bank  of  Auburn  v.  Aikin,  18  J.  R.  187.  Plead- 
ing, 218.  3ia  331.  358. 390.  ▼.  iL  204.  214. 
217.  220. 

▼.  Throop,  18  J.  B.  505.  Ex- 
ecution, 143.  T.  i.  618, 619. 

T.  Weed,  19  J.  R.  SOa  Plead- 


ing, 217, 218.  T.  ii.  204. 

Bank  of  America  v.  Woodworth,  18  J.R.315. 
19  J.  R.  391.  Btlia  of  Exchange,  &c.  32l 
102, 103.  V.  i.  121. 129. 

Bank  of  the  United  States  v.  Jenkins,  18  J. 
R.  305.  Audita  Querela,  4.  v.  i.  87.  Ex- 
ecution, 9.  V.  L  605.  Habeas  Corpus,  15. 
18.  V.  ii;  2, 3. 

Bank  of  Chenango  r.  Curtiss,  19  J.  R.  326. 
Chenango  Bank,  1,  2,  3.  v.  L  404. 

Bank  of  Uuca  v.  De  Mott,  13  J.  R.  432.  Bills 
of  Exchange,  14a  v.  i.  13a 

V.  Magher,  18  J.  R.  341.    Sut- 

*utes,  35,  36,  37,  38.  v.  ii.  394. 

V.  Smith,  18  J.  R.  230.  Assump- 


sit, 174, 175.  V.  i.  75.  Bills  of  Exchange,  28. 
94.  116,  117.  153.  V.  i.  121.  128.  131.  134. 
V.  Van  Gieson,  18  J.  R.  485. 


Assumpsit,  174.  r,  i.  175. 
Bank  of  Bridgeport  v.  Sherwood,    16  J.   R. 

4a     Attorney    and    Counsel,  44.  v.  L  83. 

Practice,  7a  v.  ii.  256. 
Bank  of  Niagara  v.  M*Crackan,  18  J.  R.  49a 

Assignment,  5.  v.  L  53.    Bills  of  Exchange, 

&c.  108.  V.  L  131.    Practice,  127,  12^  v. 

ii.  260.  ^ 

Barker  v.  Cheriot,  2  J.  R.  352.      Ships  and 

Seamen,  5a  v..ii.  376. 
V.  Elkins,  1  J.  C.  R.  465.    Chance- 

BT — huuncHofi,  1006,  v.  i.  277.     Chamce- 

BT^ATew  Trial,  1481.  v.  i.  327. 


y.  Havens,  17  J.  R.  434.    Ships  and 

Seamen,  40,  41,  42.  v.  ii.  375. 

T.  Miller,  6  J.  R.  195.     Evidence,  30. 


V.  i.  569.    Trespass,  17, 18.  v.  ii.  406.  Tro- 
ver, 9,  lav.  iL4l8. 

-,  Matter  of,  2  J.  C.  R.  232.    CRAifccRT 


— XrtifMi/ies  arid  Idiots,  1272, 127a  v.  i.  360. 
CflAifCBaT — Practice,  1731.  v.  i.350. 

V.  Phcenix  Insurance  Company,  8  J. 


R.  307.      Insurance,  100.  127.  252.  322. 
365.  37a  V.  ii.  45.  48.  64.  7a  78. 

V.  The  People,  20  J.  R.  457.     Duel- 


ling, V.  i.  522. 
Bariow  V.  Todd,  3  J.  R.  367.     Award,  15.  72. 

V.  i.  89,  90.  95.    Pleading,  209.  v.  ii.  20a 
Barnes  v.  Kenyon,  2  J.  C.  Si.  Actions, 24.  v. 

L8. 
Barney  v.  Dewey,  13  J.  R.  224.    Action  on 

the  Case,  1,  2.  11.  v.  i.  12.    Evidence,  19. 

V.  i.   567.     Pleading,  74,  75.    v.  ii.   190. 

Sale  of  Chattels,  53,  54,  55.  v.  ii.  347,  348. 
Bamwall  v.  Church,  1  C.  R.  217.     Insurance, 

27.  52.  125,  126.  172.  v.  ii.  36.  39.  48.  54. 
Baron  v.  Abeel,   3  J.  R.  481.      Ejectment, 

179.  240.  244.  v.  i.  542L  548. 
Barrere  v.  Barrere,  4  J.  C.  R.  187.     Chaitce- 

mj-^HuMband  and  Wife,  936, 937.  v.  i.  269. 
Barrett:  V  .ttrrester,  1  J.  C.4M7.  C.  C.  97» 


Practice,  404.  V.  iL  284.   Replevin,  24.  v.  u. 

341.  ' 

Barrie  V.  Dana,  20  J.  R.  307.     Practice,  6M. 

V.  iL308. 
Barrowv.  Paxton,5  J.R.258.   Fraods,29,dO. 

V.  L  642, 64a    Mortgage,  2.  v.  ii.  136. 
V.  Rhinelander,  1  J.  C.R.  550.  Cha3i- 

CEBT — Aecmmi,  17.  39.   v.    i.   162.   164. 

CHAifCEBT-^/VoiMi,  734.  V.  L  24a 

V. ^  1  J.  c.  R.  550.    Cha5. 


CERT — Intertst,  1060.  v.  i.  28a    Chai^cist 
"Practice,  1812,  1813, 1814.  1885. 189a  v. 
i.  357.  364,  365.   Chakceet— TViisCf,  209a 
2138,  2139.  V.  L  389. 39a 
V.  >  ■  ,  3  J.  C.  R.  120.  Cnur- 


CKKY— Appeal,  141.  V.  i.  179, 180. 

yf, ^  17  j;  R.  53a     Tnist% 


2139.  V.  i.  393. 
Barruso  v.  Madan,  2  J,  R.  145.     Condilion,  L 

12.  V.  i  409.  411. 
Barry  v.  Mandell,  10  J.  R.  S6a     Escape,  7.  r. 

L558.    Sheriff,  69.  92, 93,  94, 95.  v.iL  306, 

367. 
Bartholomew  v.  Jackson,  20  J.  R.  28.    As- 
sumpsit, 38. 130.  V.  i.  GO.  70. 
Bartlett  v.  Crozier,  15  J.  R.  250:    Action  en 

the  Case,  21.  v.  i.  la    Pleading,  101,  101 

V.  ii.  19a 
y. J 17  J.  E.  439.    Action  on 

the  Cas«,  22,  23,  24,  25,  26,  v.  L  la 

V.  Wyman,  14  J.  R.  260.    Shipi  lod 


Seamen,  89,  90, 91, 92.  r.  ii.  381. 
Bates  V.  New-York  Insurance  Co.  3  J.  C. 

238.    Assignment,  17.  v.  i.  54.    Assmnpsit, 

135.  V.  i.  71. 
V.  Sutheriand,  15  J.  R.  510.    Tumpiiei 

and  Turnpike  Companies,  20.  v.  ii.  428. 
.-  V.  Schroeder,  13  J.  R.  260.    Descent, 


a  4.  V.  i.  505.    Waste,  6.  v.  ii.  435. 
V.  Williams,   1   J.   C.  30.  C.  C.  64. 


Prisoner,  6.  v.  ii.  327. 
Batty  V.  Button,  13  J.  R.  187.    Assumpsit,  13. 

V.  i.  57.    Award,  29.  v.  L  91. 
V.  Carswell,  2  J.  R.  48.    Principal  and 

Agent,  16.  20.  v.  ii.  311. 
Bay  V.  Coddington,  5  J.  C.  R.  54.    CnA5c»T 

—PromisBory  Ab<«,  1974,  1975.  v.  i.  374. 
V.  Tallmac^e,  5  J.  C.  R.  305.     Ch45ck- 

nj—Principal  and  Surety,  1968, 1969.  t.  I 

373. 
Bayard  v.  Hoffman,  4  J.  C.  R.  450.    Cha^ci- 
RY— Defctor  and  Creditor,  362,  36a  38a  v.  L 
206.209. 

V.  Malcolm,  1  J.  R.  310.     Practice, 


580.  V.  ii.  299. 

V. 


,  I  J.  R.  316.     Practice, 
644.  658.  V.  ii.  304, 305. 
V. ,  IJ.  R.  45a    Pleadings, 


90.  V.  ii.  192. 

V. ,  2  J.  R.  55a    Pleading, 

90.  V.  ii.  192. 
V. 


550. 


-,2J.R.  101.  ErTor,8.v.i. 


V. 


-,  3  C.  R.  1C2.    Practice. 


552,  55a  V.  iL  297. 
Bay  ley  v.  Bates,  8  J.  R.  185.   Execution,  Illi 

112.  V.  i.  615. 
Bazen  v.  Roget,  3  J,  C.  87.     Bond  4.  r.  i 
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Beach  ▼.  Fannan,  9  J.  R.  229.    Highway,  11, 

12, 13.  V.  iL  5.    Office  and  Officer,  2.  v.  ii. 

155. 
▼.  Vandenburgb,  10  J.  R.  961.  Assump- 

Bit,  101.  V.  i.  67. 
Beadle  ▼.  Hopkins,  3  C.  R.  150.     Pleading, 

227, 228.  V.  iL  205. 
Beadlestone  v.  Sprarae,  6  J.  R.  101.    Action 

OB  Statute,  5.  v.  L  20.  Inns  and  Innkeepers, 

14.  V.  ii.  24. 
Beals  V.  Allen,  16  J.  R.  363.    Execution,  28, 

29. 142.  V.  i.  607. 618.  Principal  and  Agent, 

as.y.u.309,310. 
V.  Gnernsey,  8  J.  R.  52.    Evidence,  29. 

V.  i.  568,  569.    Trespass,  100.  v.  ii.  412. 
V. i  8  J.  R.  446.   Evidence,  191. 

V.  t.  585.     Frauds,  la  29.  v.  L  640.  642. 

Interest,  7.  v.  ii.  87.    Judgment,  6.  v.  ii.  94. 
Beardsley's  Executors  v.  Root,  11  J.  R.  406. 

Practice,  605.  v.  ii.  300. 
V. i  11  J.  R.  464. 

Assumpsit,    158,   159,   160.   v.   i.  73^  74. 

Attorney  and  Counsel,  30.  v.  L  82.' 
Beatty  v.  Beatty,  2  J.  C.  R.  430.    Chaitcert 

—Dthtor  and  Crtdiior,  436.  v.  i.  215. 
V.  Marine  Insurance  Company,  2  J.  R. 

109.    Corporation,  2.  v.  L  415.    Insorance, 

321.  V.  ii.  72,  7a 
Bebee  v.  Bank  of  New- York,  1  J.  R.  529. 

CHAifCEET — ^ApptoLy  144.  V.  i.  180.    Cqan- 

cxar— iProdicct  1898.  v.  i.  366. 
V. ^ — — ,  2  J.  C.  121. 

258.    Judgment,  16.  v.  ii.  95. 
Bedell  v.  Bedell,  1  J.  C.  R.  604.    Chanceet 

---HuBhond  and  Wifh,  927, 928.  v.  i.  268. 
Bedle  V.  Willet,  3  C.  R.  7.    Practice,  5ia  t. 

iL29a 
Beecker  v.  Beecker,  7  J.  R.  99.    Assumpsit, 
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3a  v.  i.  520.  Partition,  la  15, 16, 17.  v.  ii. 
162,163. 

V. ,  8  J.  R.  558.     Error, 

21,  66.  y.  i.  552. 556. 

y.  Rogers,  20  J.  R.  lOa  735.  Stat- 


utes, 22.  v.  ii.  392. 
Bradstreet,  Matter  of,  13  J.  R.  385.  Insolyent, 

1,  2, 3, 4, 5.  y.  ii.  24,  25. 
Bradt  v.  Crary ,  3  C.  R.  170.  Error,  59.  v .  i.  555. 
v.  Way,  2  C.  R.  96.     Practice,  436.  y. 

xi.286, 

V.  Walton,  8  J.  R.  298.     Attorney  and 


Counsel,  60.  v.  i.  85.    Principal  and  Agent, 

3a  V.  u.  3ia 
Bradway  y.  Le  Worthy,  9  J.  R.251.  Action  on 

Sutute,  11, 12.  V.  i.  21. 
Bradwell  v.  Weeks,  1   J.    C.   R.   20a  32fS. 

Chancert— wi/ien,  121, 122, 12a  v.  L  177. 

CHANCERT^-^0pe^,  135.  168.   y.   L   17a 

18a 
V. ^  13  J.  R.  1.    Chancert — 

Infafd,  948.  v.  i.  270.  Chancert — PracHu, 

1730.  V.  L  350. 
Brady  v.  Waldron,  2  J.  C.  R.  14a   Chancert 
.  — Injunction,  984.  v.  i.  274. 
Brain  v.  Rodelicka,  1  C.  R.  7a    Practice,  376^ 

377.  y.  ii.  382. 
Braman  y.  Hess,  13  J.  R.  52.     Bills  of  Ex- 
change, &c.,  51.  57.  v.  i.  124, 125. 
Brandijee  y.  Hale,  13  J.  R.  125.    Costs,  96, 

99.  V.  i.  430.    Evidence,  291, 292.  v.  L  594. 
V.  National  Insurance  Company,  20 

J.  R.  328.    Insurance,  42^  43.  y.  iL  38. 
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J3nmdt,  ex  dem.  Palmer,  ▼.  Berrian,  3  C.  R.  131. 

Practice,  112.  v.  ii.  259. 
— — ,  ex  dem.  Van  Cortlandt,  v.  Buckhout,  1 

C.  R.  113.    Practice,  406.  439.  v.  ii.  284. 

287. 

-,  ex  dem,  M'CleUapd,  v.  Burrowa,  3  C.  R. 


140.    Practice,  447.  V.  ii.  287. 

-,  ex  dem.  Van  Oortlandt,  v.  Dyckman,  1 


J.  C.  275.    Evidence,  23a  v.  i.  596. 

.,  V.  Kline,  17  J. 


R.  335.    Evidence,  86.  268.  v.  i.  574.  592. 
-,  ex  dem.  Cuyler,  v.  Livennore,  10  J.  R. 


358.  Ejectment,  78.  134.  v.  i.  531, 532.  538. 
Evidence,  209.  v.  i.  587. 

-,  ex  dem.  Walton,  v.  Ogden,  3  C.  R.  6. 


.,aC.R.377. 


-,  ]  J.R.15a 


Partition,  4.  v.  iL  161. 

V.  - 

Practice,  645.  v.  ii.  304. 

'  V.  - 

Ejectment,  96.  v.  L  533.    Patent,  20.  ▼.  ii. 

175. 
Brandtcr,  ex  dem.  Fitch,  v.  MarahaH,  1  C.  R. 

394.    Ejectment,  104, 105.  ▼.  i.  534. 
Branson  ads.  Boardman,  C.  C.  45.    Practice, 

466.  V.  ii.  289. 
Brantingham's  Case,  C.  C.  42.    Prisoner,  21. 

V.  ii.  328. 
v.  Fay,  IJ.  C.  255.  New  Trial, 

52.  V.  ii.  147. 
Brant,  ex  dem.  Provost,  v.  Gelston,  2  J.  C.  384. 

Power,  9.  V.  iL  247,  24&     Remainder  and 

Reversion,  3.  v.  ii.  336. 
Brasher's  Executors  v.  Van  Cortlandt,  2  J^  C. 

R.  242.  400.  505.     Chaucbrt— Iditto/ict 

and  IdioU,  1281.  v.  i.  306.     CHAifCERT— 

Jurudiciiony  1160.  v.  i.  294.    CnANCBaT — 

Lunatics  and  IdioU,  1280, 1281, 1282, 1283, 

1284.  V.  L  307.      CBANCERT-^P(eai/«ng'<i 

1541, 1542. 1556.  v.  i.  333, 334.    Chancert 

^Practice,  1734. 1745. 1781- 1921,  1922.  v. 

i.  350, 351.  354. 36a 
Breed  v.  Cook,  15  J.  R.  241.    Payment,  31. 

V.  iL  180. 
Breese  v.  Williams,  20  J.  R.  280.     Courts  of 

Justices  of  the  Peace,  323,  324,  325.  v.  L 

481,482. 
Bregau  v.  Clau,  4  1.  C.  R.  116.    CBAifcftRT — 

Pleadingi,  1571.  t.  L  335. 
Brett  v.  Hood,  1  C.  R.  34a    Practice,  581, 

582.  v.  iL  299. 
Brevoort  v.  Sayre,  2  C.  R.  377.  Practice,  490. 

V.U.291. 
Brewerton  v.  Harris,  1  J.  R.  144.  Set-off,  4a 

V.  iL  357. 
Brewster  v.  Gelston,  11  J.  R.  d9a    Duties,  2, 

3,  4.  V.  L  52a  ' 
V.  Van  Ness,  18  J.  R.  13a    ShcriflE; 

la  V.  ii.  259. 
Bridgeport  Bank  v.  Sherwood,  16  J.  R.  4a 

Attorney  and  Counsel,  44.  v.  L  8a     Prac- 
tice, 76.  V.  iL256. 
Briffffs  V.  BsiggPf  3  J.  R.  258.    Practice,  277. 

V.  u.  27a 
V. ,  3  J.  R.  449.    Practice,  274. 

501.  V.  ii.  27a  292. 

V.  Dorr,  19  J.  R.  95.     Assignment,  0. 


BriggsT.  Thompson,  20  J.  R.  291.  Jodgmenty 

23.  V.  ii.  96. 
V.  Tillotson,  8  J.  R.  304.    Agreement, 

68.  V.  i.  30.     Assumpsit,  47.  y.  L  §1.    Stat- 
utes, 32.  V.  iL  39a 
Bright  V.  Siipervisors  of  Chenango,  18  J.  R. 

242.    Mandamus,  21.  v.  ii.  128. 
Brill  v.  Lord,  14  J.  R.  341.   Courts  of  Justices 

of  the  Peace,  157, 158.  t.  L  466»  467. 
Brink  v.  Richtmyer,  14  J.  R.  255.    FisherJes, 

2,3,4,5,6.v.L631.     Patent,  ]7,iav.ik 

175. 
Brinckexiioff  V.  Brown,  4  J.  C.  R.  671.  Cbah- 

csRT— Debtor  and  Creditory  355.  v.  i.  2a& 

CuAivcsRT — JurisdkHonj  1148.  v.  L  29a 
> —  V.  — ,  6  J.  C,  R.  139.  Chah- 

cKRT^PUddingSyJ576y  1577. 1639.  r.  L336. 

341. 

-,  7  J.  C.  R.  217.   Cha5- 


V. 


CBRT--Procitc«,  1859, 1860.  ▼.  i  361. 

V.  Lansing,  4  J.  R.  65.    Cbahck- 


RT— Co«t#,  320, 321,  322.  V.  L  201. 

▼. ^4J.  C.R.  65.    CiuiT- 


CERT— Co4<s,  320, 321, 322.  v.  L  201.  Chak- 
CEfLT-^Mofigagey  1336,  1337,  1338,  1339. 
1377. 1458, 14^.  v.  L  312. 317. 325. 

V.  Marvin,  5  J.  C.  R.  320.  Cbait. 


11.  V.  L  53.     Pleading,  365.   v.  ii.  219. 
T.  Law,  4  J.  C.  R.  22.    Cbancerx — 


liyttncticm,  1012.  v.  L  277. 


cEKr^Debiar  and  Creditor^  426,  427,  428, 
429.  ▼.  i.  214.  Cbancert — J%sn$duiiu^ 
115a  V.  i.  29a  CfiAifCERT^Par^iiert^p, 
1510.  V.  i.  330. 

V.  Thalimer,   2   J.  C.   R.  4861 


Chancery — MoHgagey  1405.  y.  L  819. 
Brishan  v.  Caines,  11  J.  R.  197.  Enor,  27,2^ 

29.  V.  i.  552. 
1-v.' ^,10J.R.45.  Pleading,  26a 


y.ii.20& 

Bristol  V. Barker,  14 J. R.  205.    Banks, a  t.L 
110.  , 

T.  Burt»  7  J.  R.  254.    Trover,  48.  v.  iL 


421. 
Britt  V.  Van  Norden,  C.  C.  96.    Bail,  56,  59. 

V.  L  101. 
V. ^  1  J.  C.  390.    Bail,  58; 

59.  V.  L  101. 
Brockway  v.  Kinney,  2  J.  R.  210.     Courts  of 

Justices  of  the  Peace,  112.  r.  i.  462l  Plewl- 

ing,  312.  395.  v.  iL  212.  22L 
V.  Wilber,  5  J.  R.  356L    Sheriff;  22. 

V.  iL  360. 
Bffodie  V.  Stepheoe,  2  X.  R.  289.    Prisoners,  7. 

V.  iL327. 
Bromhaghin  v.  Thorp,  13  J.  R.  488.    Courts 

of  Justices  of  the  Peaoe,  255.  ▼.  i.  475. 
Brooker  v.  Coffin,  5  J.  R.  188.    Slander,  L  11. 

18*  T.  ii.  382,  383»  384. 
Brooks  V.  Ball,  18  J.  R.  337.    Assumpsit,  KX 

V.  L  75. 
V.  Remiss,  8  J.  R.  455.    Libel,  24.  v. 

ii.  117.    Pleading,  271,  272.  t.  iL  209. 
-r-  V.  Hunt,  3  C.  R.  94.    Costs,  87.  v.  L 


429.    PracUce,  402,  403.  v.  ii.  284. 
V. ^,3C.R.128.    Practice,  432.  V. 


iL  286. 

V. 


— ,  17  J.  R.  484.  Audita  Querela 
1.  V.  L  87.     Court  of  Errors,  9,  10.  v.  i 
447. 
V, 20  J.  R.  296.     Coats,  lO.v 
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Brooks  y.  Patterson,  1  J.  C.  328.  Pleading, 
187,  188, 189.  V.  iL  201. 

▼. -,  2  J.  C.  102.  C.  C.  133. 

Attorney  and  Counsel,  38.  v.  i.  83. 

Broome  ▼.  Beardsley,  3  C.  R.  172.  Pleading, 
290,  291,  V.  iL  2ia 

Bronson  ▼.  Earl,  17  J.  R.  63.  Amendment,  9. 
V.  i.41.    Sheriff,  101.  V.  ii.  368. 

—  ▼.  Mann,  13  J.  R.  460.  Courts  of  Jus- 
tices of  the  Peace,  265.  v.  i.  476.  Error,  68. 
▼.i.556.    Highway,  26, 27.  V.  ii.  7. 

',  Matter  of,  12  J.  R.  460.     Attach- 


ment,  8, 9, 10, 11.  v.  i.  77,  78. 

V.  Woolsey,  17  J.  R.  46.     Principal 


and  Agent,  55.  ▼.  ii.  315. 

BroUierton  v.  Hodges,  6  J.  R.  106.  Pleading, 
170.  V.  ii.  199. 

Brower  v.  Fisher,  4  J.  C.  R.  441.  Cbancert — 
Costs,  329.  V.  i.  202.  Charcbrt — Luna- 
ties  and  Idiots,  1265.  1276.  v.  i.  305.  307. 

V.  Jones,  3  J.  R.  230.  Bills  of  Ex- 
change, 89.  ▼.  L  128. 

V.  Kiiigsley,  1  J.  C.  334.     Practice, 


514,  515.  541.  V.  u.  29a  29& 
Brown  v.  Bement,  8  J.  R:  96.     Mortgage,  3, 

4.  ▼.  iL  136, 137. 
V.  Child,  17  J.  R.  1.     Attorney  and 

Counsel,  45.  v.  i.  83.-     Practice,  77.  v.  iL 

256i 

V.  Clark,  3  J.  R.  44a.    Error,  26.  72, 


73.  V.  i.  552.  556. 

V.  Cook,  9  J.  R.  361.   Bailment,  1.  ▼;  L 


108.    Courts  of  Justices  of  the  Peace,  270. 
▼.  L  476.    Trover,  17.  v.  ii.  419. 

T.  Cowell,  12  J.  R.  384.     Certiorari  to 


a  Justice's  Court,  v.  L  15a  Courts  of  Jus- 
tices of  the  Peace,  186.  v.  i.  469.  Evi- 
dence, 315.  V.  L  596. 

V.  Cuming,  2  C.  R.  33.  Set-off,  26,  27. 


V.  ii.  335. 

V.  Howard,  14  J.  R.  119.    Evidence, 


360,  36L  V.  L  600.      Ships  and  Seamen, 
21.  V.  iL  372.     Trespass,  9.  104.  v.  ii.  405. 

4ia 

V.  Hinchman,  9  J.  R.  75.     Courts  of 


-'    —       ' —  r 

Justices  of  the  Peace,  32.  v.  i.  455. 

Executors  V.  Lambert,  16  J.  R.  148. 


Executors,  &c.,  72.  v.  L  626. 

▼.  Mitchell,  C.  C.  84.     Attainder,  15. 


v.  i  80. 

V.  MoCt,  7  J.   R.  361.    Bills  of  Ex- 


change, &C.,  48,  49,  50,  51.  v.  L  124« 

V.  Neilson,  1  C.  R.  525.    Insorance, 


208,  209,  210.  V.  ii.  58. 

V.  Ricketts,  4  J.  C.  R.  30a    Chaivce- 


KT— JSrecti/ors,  dtc,  607.  701.  v.  L  234. 
242.  Chahcert— Aifereat,  1051.  v.  L  28a 
CHAzccEaT— TVii^to,  2079. 2124,  2125w  v.  L 
387.392. 

V. ,  2  J.  C.  R.  425.  Chaitce- 


ET— ProcKee,  1756.  1819, 1820, 1821, 1822. 
V.  i.  352.  358. 

-,  3  J.  C.  R.  63.  553.   Chax- 


V. 


CERT—Lcgocy,  1214, 1215, 1216,  1217.  v.  L 
300.  CuASfCEKY-^PUading,  1567, 1568.  v. 
i.  385.  Chahckbt— FfYic&e,  1828.  1830, 
1831.  v.  L  358. 

V.  Robinson,  2  C.  C.  £.341.     Plead- 


Brown  v.  Smith,  9  J.  R.  84.    Bail,  108.  v.  L 

105. 
V. ,  3  C.  R.  81.     Costs,  1.  V.  L 


421.    Pleading,  397,  398.  v.  ii.  221 . 

v. ,  9  J.  R.  84.    Bail,  90.  v.  i. 


104.    Practice,  692.  v.  iL  308. 

V.  Van  Dozen,  11  J.  R.  472.    Recog- 


nizance on  a  Plea  of  Title,  d&c,  1, 2, 3.  v.  ii. 
331. 

-,  10  J.  R.  51.  Evidence, 


V. 


31.  V.  L  569.    Trial,  4.  v.  ii.  416. 

V.  Wilde,  12  J.  R.  455.  Courts  of  Jus- 


tices of  the  Peace,  185.  242.  v.  L  469.  474. 
Brownelow  v.  Forb«s,  2  J.  R.  101.    Bail,  90. 

92,93.96,  111.  v.  L  104,  105. 
Brownell  v.  Slocum,  3  J.  R.  430.    Courts  of 

Justices  of  the  Peace,  304.  v.  L  479. 
Bruce  v.  Lee,  4  J.  R.  410.  Agreement,  31.  52. 

V.  L  26.  29. 
V.  Pearson,  3  J.  R.  534.    A^ement,  2, 

3.  V.  i.  22.    Assumpsit,  112.  v.  i.  68. 
Brueh  v.  Adams,  3  C.  R.  97.     Practice,  491. 

V.  iL  291. 

V.  Marquand,  17  J.  R.  58.    Bills  of  Ex- 


change, dec,  196.  V.  i.  138.  Partnership,  31. 
V.  iL  168. 

Brumley  v.  Fanning,  1  J.  C.  R.  501.     Chan- 
ce rt — Ir^unctionf  982.  v.  L274. 

V.  West  Chester  Manufacturing  Co., 

1  J.  C.  R.  366.  Charcert — Injunction^ 
962.  V.  i.  274.  CnAncKRY— Pleadings,  1548, 
1549.  V.  i.  33a 

Brush  V.  Bogardus,  6  J.  R.  157.    Militia,  3,  4. 
V.  ii.  133, 134. 

V.  Reeves's  Administrator,  3  J.  R.  439. 

Bills  of  Exchange,  dtc,  20,  21.  v.  L  120. 
V.  Taggart,  7  J.  R.  19.    Evidence,  207. 


V.  L  587. 

V.  Wilkins,  4  J.  C.  R.  506.  Chancery— 


ing,  12.  V.  iL  184.    Set-off,  11.  v.  iL  354. 


WiU,  2212,  2213, 2214,  2215, 2216.  v.  i.  401. 
Bryan  v.  Seely,  13  J.  R.  123.    Costs,  122.  v.  L 

432.    Sheriff,  56.  V.  iL  363. 
Bryden  v.  Bryden,  11  J.  R.  187.    Bills  pf  Ex- 
change, &c.,  126,  127.  141.  V.  L  132,  13a 
Buchanan  v.  Curry,  19  J.  R.  137.   Agreement, 

63,  64.  V.  i.  30.    Partnership,  32.  v.  ii.  168. 
Buck  V.  Campbell,  15  J.  R  456^     Action  on 

the  Case,  70.  v.  i.  18. 
Buckley  v.  Little,  10  J.  R.  117.     Alien,  2L 
•  V.  L  39. 
Buel  V.  Gordon,  6  J.  R.  126.     Insolvent,  29L 

V.  ii.  27. 
V.  Street,  9  J.  R.  443.    Cbancert--*^ 

peal,  131, 132.  v.  L  138. 
Bulkley  v.  Colton,  1  J.  R.  515.   Bail,  39.  41.  ▼. 

L99. 
v.  Dayton,  14  J.  R.  387.    Evidence, 

393,  394.  V.  L  603.    Partnership,  29.  v.  iL 

168.    Release,  13.  v.  ii.  334. 

v.  Packard,  20  J.  R.  421.    Principal 


and  Agent,  76.  v.  iL  317,  318. 
Bull  V.  Hopkins,  7  J.R.  22.  Courts  of  Justices 

of  the  Peace,  12a  v.  i.  46a 
Bullis  V.  Giddens,  8  J.  R.  182.  Pleading,  223^ 

462,  463.  V.  ii.  205.  228. 
Bumpus  V.  Platner,  1  J.  C.  R.  2ia     Chance* 

RT — t^igreement,  56,  v.  L  167. 
Bunn  V.  Croul,  10  J.  R.  239.     CourU  of  Jo** 

ticei  of  the  Peace,  227.  v.  L  47a 
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Bunn  y.  Hoyt,  3  J.  R.  255.     Jniy,  17.  ▼.  ii. 

103. 
—_ —  T.  Morris,  3  C.  R.  54.'  Assumpsit,  81. 

V.  i.  65.    Partnership,  63.  v.  ii.  171.    Plead- 
ing, 173.  V.  ii.  200. 
V.  Riker,  4  J.  R.  428.    Wager,  1,  2, 3, 4. 

V.  ii.  433. 
V.  Thomas,  2  J.  R.  190.  Amendment,  3. 

V.  i.  41.    Writ,  4,  5.  v.  ii.  440. 
V.  Winthrop,  1  J.  C.  R.  329.     Chance- 

HY— Agreement,  51,  52,  53,  54,  55.  v.  i.  167. 

CiiANCERT— ^Z^eei/,  441.  465.  468.  v.  i.  216. 

2l9.     CBAiiCKKY^-Husband  and  fVife,  629, 

830.  V.  i.  257.    Chancehy— ^'ttt,  2209.  v.  I 

401. 
Bunting  ▼.  Brown,  13  J.  R.  425.    Bail,  7,  8. 

22.  V.  i.  96.  98. 
Burdick  v.  Green,  15  J.  R.  247.    Bills  of  Ex- 
change, &c.,  29.  V.  i.  121.    Payment,  12, 

la  V.  ii.  180. 
V. ,  18  J.  R.  14.    .  Actions,  38, 

39.  V.  i.  9.    Assumpsit,  97.  v.  i.  66.    Plead- 

ing,  409.  v.  ii.  223. 
Burger  v.  Kortrigbt,  4  J.  R.  144.    Courts  of 

Justices  of  the  Peace,  238.  v.  i.  473»  474. 

Pence  Viewers,  &c,,  I.  v.  i.  630. 
Burgess  v.  Tucker,  5  J.  R.  105.    Award,  63, 

64, 65.  V.  i.  94.    Set-off,  7. 16, 17,  18,  19, 20, 

21.  29,  30.  V.  ii.  353,  354,  355. 
Burk  V.  Barnard,  4  J.  R.  309.    Amendment,  3. 

V.  i.41.    Writ,  5.  V.  ii.  440. 
V.  Campbell,  15  J.  R.  456.     Sheriff;  25, 

26.  V.  u.  360. 
Burnell  v.  Johnson,  9  J.  R.  243.      Frauds,  41. 
.  V.  i.  644. 
Buriingham  v.  Deyer,  2  J.  R.  189.    Courts  of 

Justices  of  the  Peace,  188.  v.  i.  469.     Evi- 
dence, 386.  V.  i.  602. 
Burnet  v.  Biscoe,  4  J.  R.  235.     Agreement, 

29.  39.  V.  L  26. 28. 
■  V.  Denniston,  5  J.  C.  R.  35.    Chaivce- 

RT — Devise,  488.  v.  i.  222.      Chance rt — 

Mortgage,  1358.  1371. 1461, 1462, 146a  v.  i. 

315, 316.  325. 

V.  Sanders,  4  J.  C.  R.  503.     Chance- 


RT— Cofff,  325,  326.  V.  i.  202. 
Bams  V.  Baker,  1  J.  C.  134.  C.  C.  73.     Pris- 

oners,  8.  v.  ii.  327.    Stamps,  2.  v.  ii.  390. 
Burr  V.  Reeve,  1  J.  R.  507.    Practice,  240.  v. 
.  iL  270. 

. v.  Skinner,  C.  C.  97. 1  J.  C.  391.    Prac- 
tice, 359,  360.  V.  ii.  280. 
—  V.  Waterman,  18  J.  R.  508.    Error,  57. 

V.  L  555. 
Burrill  V.  Cleetnan,  17  J.  R.  72.    Ships  and 

Seamen,  39.  v.  iL  374,  375. 
Burrows  v.  Hillhouse,  6  J.  R.  132.     Practice, 

185.  V.  U.  265. 
Burtch  V.  Nickerson,  17  J.  R.  217.   Pleading, 

537.  V.  ii.  235.    Slander,  23.  v.  ii.  384. 
Burtus  V.  M'Carty,  13  J.  R.  424.    Bail,  33.  v. 

i.99. 
Bush  v.  Barnard,  8  J.  R.  407.     Limitation  of 

Actions,  36.  v.  ii.  123. 
v.  Livingston,  2  C.  C.  E.  66.     Chance- 

RT— i^ppeoZ,  144.  v.  i.  180. 
V.  Seabury,  8  J.  R.  418.     Statutes,  30. 

V.  Ii.  393. 
Busfanell  v.  Haiford,  4  J.  C.  R.d01.   Chance- 


RT — Ifi/bni,  959.  V.  i.  5272.    C^hahcevt— £i. 

junction,  104a  v.  L  281. 
Buster  v.  Newkirk,  20  J.  R.  75.     Title  to 

Property,  9.  v.  ii.  402. 
Boiler  v.  Kelsey,  14  J.  R.  342.    Costs,  6.  v.  L 

422.    Practice,  245.  v.  ii.  270. 
V. ,  15  J.  R.  177.    Jury,  19,  2a 

V.  ii.  lOa      Practice,  246,  247.  v.  ii.  270, 

271. 

V.  Kent,  19  J.  R.  22a    Action  oo  ths 


Case,  30,  31,  32.  v.  i.  14. 


-  v.  M'Intyre,  2  J.  R.  182.    Certiorari  to 
a  Justice's  Court,  35.  ▼.  i.  152. 

V.  Potter,  17  J.  R.  145.    Courts  of  Jus- 


tices of  the  Peace,  15, 16, 17.  ▼.  i.  45a 
V.  Warren,  11  J.  R.  57.   Evidence,  d31» 


322.  V.  i.  596. 

V.  Wright,  20  J.  R.  367.     BUls  of  Ex- 


change,  &c.,  211.  v.i.  140,  141. 

Botterworth  v.  Soper,  13  J.  R.  44a  Pleading, 
552.  V.  ii.  236. 

V.  Stagg,  2  J.  C.  291.  Attach- 
ment, 3.  v.  i.  77. 

Buys  V.  Gillespie,  2  J.  R.  115.  Slander,  17.  v. 
ii.d8a 

Byrne  v.  Van  Hoesen,  5  J.  R.  66.  Goardisn, 
2, 3,  4,  5.  V.  i.  654.  Husband  and  Wife,  32. 
Y.  ii.  12.    Trespass,  37,  38.  v.  ti.  407. 


c. 


Cable  V*  Cooper,  15  J.  R.  152.     Escape,  56, 

57,  58.  V.  i.  563.   Habeas  Corpus,  15, 16, 17. 

V.  ii.  2,  a    Prisoners,  16,  17,  18,  19, 2a  v. 

ii.  328.    Trespass,  69.  v.  ii.  410. 
Cady  V.  Fairchild,  18  J.  R.  129.    Certiorari  to 

a  Justice's  Court,  61.  v.  i.  154. 
Cesar  v.  Peabody,  11  J.  R^  (S8.     Slaves,  17, 

18.  V.  ii.  388. 
Cfthill  V.  Dolph,  1  J.  C.  33a     ConrU  of  Jus- 
tices of  the  Peace,  7.  72.  89.  v.  i.  453,  458, 

459. 
Cajnes  v.  Brisban,  13  J.  R.  9.    Insolvent,  16. 

V.  ii.  26.    Pleading,  350.  v.  ii.  216.  Set-of^ 

2,  3.  46.  V.  ii.  35a  357. 
V.  Pisher,  1  J.  C.  R.  a    CHAWCEaT— 

Practice,  1777,  1778,  1779.  ▼.  i.  353,  354. 
y.  Gardner,  11  J.  R.  89.     Practice,  7a 


V.  ii.  256. 

v.  Hunt,  6  J.  R.  358.     Bail,  20. 62, 63, 


64.  V.  i.  98.  101,  102. 

Calmed  v.  Bleecker,  12  J.  R.  300.    Action  on 

the  Case,  73.  v.  i.  18.    Principal  and  Agent, 

24,  25.  V.  ii.  311,  312.     Trover,  19.  v.  ii 

4ia 

V.  Smith,  -8  J.  R.  337.     Execution,  4, 


5, 6,  7.  V.  i.  605. 
Caldwell  v.  Blanchard,  14  J.  R.331.  Practice, 

124, 125.  127.  V.  ii.  260. 
Callaghan  v.  Hallet,  1  C.  R.  104.     A|free- 

ment,  44.  v.  L  28.     Judgment,  44.  t.  ii.  9S. 

Practice,  241.  v.  ii.  270. 
Camman  v.  New- York  Ins.  Co.,  1  C.  R.  114- 

Practice,  339.  v.  iL  279. 
Camp  v.  Root,  18  J.  R.  22.    Practice,  535.  v. 

ii.  295. 
Campbell  ▼.  Arnold,  1  J.  R.  511.    Tiespssi. 

25,  26.  V.  ii,  407« 


NAMES  OF  CASES. 


zi 


Campbell  v.  Butler,  14  J.  R.349.  Agreement, 

2a  V.  i.  25. 
y.  Grove,  2  J.  C.  105.  C.  C.  113. 

Bail,  46.  V.  i.  100.  Practice,  99. 102.  v«  u.  258. 
T.  Macomb,  4  J.  C.  R.  534.    Chan- 


CERT— Mortgage,  1427,  1428,  1429,  1430. 
V.  i.  321.  Chan CE&T — Principal  and  Surety, 
1966, 1967.  V.  i.  273. 

▼.  Messier,  4  J.  C.  R.  334.    Chan- 


cert— ConA^utton,  261, 262, 263, 264.  t.  i. 
195,  196.  CnAjxczKY—ItUerest,  1053. 1057. 
v.L28a 

6J.  C.  R.21.    Chance- 


V- ',  o  J.  u.  K.  '41.    i 

WLT^Praetiee,  1912.  1915.  v.  i.  367. 


T.  Manger,  1  C.  R.  129.    Practice, 
442.  V.  ii.  287. 

V.  Richardson,  10  J.  R.  406.  Wager, 


10.  V.  ii  434. 
CaDiyoharie,  Overseers  of,  v.  Johnstown,  17  J. 

R.  41.    Bastax^  4,  5.  v.  L  114.    Poor,  25, 

26.  v.  iL  240. 
Candee  v.  Goodspeed,  2  C.  R.  245.    Courts 

of  Juiftices  of  the  Peace,  137.  v.  i.  464. 
Canfield  v.  Monger,  12  J.  R.  346,  347.    Ac 

tions,  33.  V.  i.  9.     Assignment,  7.  v.  L  63. 

Courts  of  Justices  of  the  Peace,  80.  v«  i. 

459.    Trover,  18.  v*  ii.  419. 
Caniff  V.  Myers,  15  J.  R.  246.    Courts  of  Jus- 
tices of  the  Peace,  52.  v.  i.  456. 
Cannon  v.  Titus,  5  J.  R.  355.    Practioe^  476. 

494,  495.  y.  ii.  290,  291,  292. 
Cantillon  v.  Graves,  8  J.  R.  472.    Escape,  40. 

▼.  i.  561.    Pleading,  259.  v.  iL  207.      . 
Capron  v.  Austin,  7  J.  R.  96.      Militia,  1,  2. 

v.  ii.  133. 
Candell  v.  WUcox,  9  J.  R.  26a  Practice,  357. 

y.  ii.  260. 
Carew  v.  Otis,  1  J.  R.  418.      Principal  and 

Agent,  42.  v.  ii.  314. 
Carl3e  v.  Bates,  8  J.  R.  379.    Executors,  &C., 

61.  v.  L  ^25. 
Carmer  v.  Weeks,  3  J.  R.  24a    Bail,  77.  v.  L 

103. 
Cama  v,  Penfield,  2  C.  R.  138.    Certiorari  to 

a  Justice's  Court,  62.  v.  i.  154.    Courts  of 

Justices  of  the  Peace,  231.  v.  L  473. 
Cames  v.  Duncan,  C.  C.  35.    Pleading,  197. 

V.  ii.  202. 
Carpenter  v.  Alexander,  9  J.  R.  291.     Plead- 
ing, 49,  50.  v.  ii.  188. 
v.  Botterfie]d,3J.  C.  145.  Actions, 

37.  v.  L  9.    Set^ofi;  22.  v.  ii.  355. 

y.  Whitman,  15  J.  R.  208.    Poor, 


47.  y.  ii.  242. 
Carrier  v.  Schoharie  Turnpike  Company,  18  J. 

R.  5a  Turnpikes  and  Turnpike  Compames, 

25, 2a  v.  iL  428. 
Carter  v.  Jarvis,  9  J.  R.  243.    Assignment,  4. 

V.  L  5.3.     Sale  of  Chattels,  3,  v.  iL  342. 

Trespass,  44.  v.  ii.  408. 
V.  Murray,  7  J.  C.  R.  167.  Chanceet — 

Pkading,  1694.  v.  L  346. 
V.  Phelps's  Administrator,  8  J.  R.  440. 

Execntoni,   d^c,  36,   37.  v.  L  622,  623. 

Pleading,  69.  v.  ii.  190. 
v.  Simpson,  7  J.  R.  58S.     Execution, 

97,  98.  v.  1.  613.    Trespass,  19.  v.  iL  40a 
V.  United  Insurance  Co.,  1  J.  C.  R.  463. 


Carver  y.  Tracy,  3  J.  R.  427.    Evidence,  220, 

221.  V.  L  588. 
Cary  v.  Campbell,  10  J.  R.  363.    Courts  of 

Justices  of  the  Peace,  177.  v.  i.  468.    Evi- 
dence, 196.  V.  i.  585. 
Cascaden,  ex  parte,  1  C.  R.  346.    Prisoners, 

1.  v.  ii.  32a 
,  Matter  of,  C.  C.  116.  2  J.  C.  107. 

Absconding  and  Absent  Debtors,  19.  v.  i.  3. 
Case  V.  De  Goes,  3  C.  R.  261.    Relation,  5. 

v.  iL  332.    Trespass,  28,  29.  v.  ii.  407. 
V.  Potter,  8  J.  R.  211.    Evidence,  103, 

104.  y.  L  57a 
V.  Reeve,  14  J.  R.  79.    Evidence,  la 

344.  354.  v.  L  567.  598,  599. 
V.  Shepherd,  I  J.  C.  245.  C.  C.  90.  Bail, 

132.  V.  i.  107.    Certiorari,  9.  v.  i.  147,  148. 

Practice,  566,  567,  568.  v.  ii.  298. 
V. ,  2  J.  C.  27.   Trespass,  48.  61. 

V.  ii.  408,  409. 
y.  Van  Ness,  I  J,  C.  248.     Courts  of 

Justices  of  the  Peace,  247.  v.  i.  474. 
Casey  v.  Brush,  2  C.  R.  293.    Assumpsit,  75. 

V.  1. 64.    Partnership^  52.  v;  iL  170. 
Castro  v.  Bennet,  2  J.  R.  296.     Attorney  and 

Counsel,  19.  v.  i.  82. 
Caswell  V.  Black  River  Manufacturing  Co.,  15 

J.  R.  458.    Agreement,.  109, 110.  v.  L  3a 
— = T.  Allen,  7  J.  R.  63.     Supervisors  of 

Counties,  3.  v.  ii.  395. 
V. ,  10  J.  R.  118.      Action  on 


CBANCEET~i^a(^«,  1627.  y.  i.  340.       | 


Statute,  13.  v.  i.  21. 
Catbcart  v.  Cannon,  1  J.  C.  26.  C.  C.  60.  Bail, 

112. 122.  v.  L  105, 106. 
V. ,  1  J.  C.  220.  C.  C.  80. 

Costs,  86.  v.  i.  429. 
Catlin  V.  Jackson,  ex  dem,  Gratz,  8  J.  R.  520. 

Execution,  42, 43.  v.  L  608. 
V.  Hamed,  3  J.  C.  R.  61.    Chancert — 

CottSy  313,  314.  v.  i.  204.     Chancert— 

Mortgage,  14ia  v.  L  32a 
Caverly  v.  Nichols,  4  J.  R.  189.    Execution, 

122.  V.  L  616.    Pleading,  510.  v.  ii.  232. 
Caulkins  v.  Harris,  9  J.  R.  324.  Covenant,  76. 

V.  i.  442. 
Chamberlain  v.  Gorham,  20  J.  R.  144.  74a 

Assignment,  5.  v.  i.  53.    Evidence,  298.  v.  L 

594.    Pleadinff,  235,  236.  v.  ii.  2a5,  206. 
^ V.  Lovet,  12  J.  R.  217.    Courts 

of  Justices  of  the  Peace,  59,  60.  v.  i.  457. 
Champion  v.  Brown,  6  J.  C.  R.  398.    Chan- 
cert—v^greemene,  58,  59,  60,  -61,  62.  73. 

y.  i.  168, 169.    Chancert — Erecutors,  &c., 

655,  656,  657.  v.  L  238.    Chancert— ««r, 

805.  y.  L   254.      Chancert — Jurisdiction, 

1180.  V.   L   296.      Chancert— Pfe/u/tngj, 

1579.  y.  L  336.     Chancert — Vendor  mud 

Purchaser,  2191.  v.  L  399. 
Champlin  v.  Butler,  18  J.  R.  169.    Assumpsit, 

92.  v.  i.  66.      Evidence,  204.  v.  i.  586. 

Ships  and  Seamen,  10,  11.  13.  v.  iL  371, 

372. 
y.  Fonda,  4  J.  C.  R.  62.    Chance- 

rt— Phwrhce,  192a  v.  L  368. 
Chandler  v.  Belden,  18  J.  R.  157.     Ships  and 

Seamen,  4a  68,  69.  v.  ii.  375.  379. 
V.  Edson,  9  J.  R.  362.  Indians,  8, 9. 

y.  iL  15.    Title  to  Property,  15.  v.  iL  402. 

Trespass,  45.  v.  ii.  408. 


xn 


NAM£S  OF  CASES. 


Ch&ndler  t.  Herrick,  ID  J.  R.  189.  Pleading, 
480,  481.  V.  iL  229,  290.  Release,  IQ.  v.  u. 
334. 

V.  Trayard,  2  C.  R.  94.    New  Trial, 

62.  V.  ii.  148.    Practice,  628.  v.  ii.  dOa 

Chapman  v.  Smith,  13  J.  R.  78.  Cmtiorari  to 
a  Justice's  Court,  55.  v.  i.  153.  Pleading, 
535.  V.  ii.  234.    Slander,  la  t.  u.  38a 

— —  V.  Lipscombe,  1  J.  R.  294.  Bilk  of 
Exchange,  &c.,  144.  ▼.  L  133. 

V.  Murch,  19  J.  R.  290.     Sale  of 


Chattels,  63.  v.  ii.  348. 

V.  Raymond,  8  J.  R.  360.    Practice, 


ra  V.  iL  256. 
Charles  v.  Stansbury,  3  J.  R.  261.    Practice, 

49.v.iL254. 
Chase  v.  Day,  17  J.  R.  114.    Frauds,  79.  ▼.  1. 

648. 
V.  Hale,  8  J.  R.  461.     Courts  of  Jus- 

tices  of  the  Peace,  1.  v.  i.  452. 
Chatham,  Overseers  ot,  ▼.  Overseers  of  Mid- 

dlefield,  19  J.  R.  56.    Poor,  .21,  22.  v.  ii. 

240. 
Cheesborough  r.  Millard,    I   J.   C.    R.   409. 

Chahcert— Cofiiri&ttKon,  251,  252, 25a  ▼. 

i.  194,  195.  CHANcsaT— iS^Mifu(um,2028, 

2029,  2030, 2031.  v.  i.  382. 
Cheetham  v.  Lewis,  3  C.  R.  256.      Amend- 
ment, 2a  V.  L  4a    Practice,  132.  159.  v.  ii. 

260.263. 
V. ,  2  J.  R.  104.     Practice, 

562.  V.  ii.  297. 
V. ,  3  J.  R.  42.    Actions,  37. 


41 .  V.  i.  9.    Pleading,  51, 52,  5a  ▼.  ii.  18a 
▼.  Tillotson,  4  J.  R.  499.    Amend- 


ment, 63.  81.  V.  L  46.  4a    Error,  45|  46, 47, 
48.  6a  V.  i.  554,  555. 

V. ,  5  J.  R.  430. .  Pleading, 


531.  V.  ii.  233,  234. 
Cheever  v.  Smith,  15  J.  R.  27a     Principal 

and  Agent,  la  v.  iL  311. 
Chenango  Bank  v.  Curtiss,  19  J.  R.  32a  Che- 
nango Bank,  1, 2,  3.  v.  L  404. 
Cheriot  y.  Barker,  2  J.  R.  34a  Insqrance,  11. 

V.  ii.  34. 
Chestennan  v.  Gardiner^  5  J.  C«  R.  29.  Chan- 

czKY-^Fraud,  740,    741,  742.  v.    L    247. 

CflAircBRT — Jurisdidumt  1179.  ▼.    i.    29a 

Chance&t — Vendor  and  Ptertka§ar^  2188. 

V.  L  399. 
Chestney  v.  Coon.  8  J.  R.  150.     Turnpikes 

and  Turnpike  Companies,  8.  v.  iL  426. 
Cheviot  ▼.  Brooks,  1  J.  R.  364.     Ships  and 

Seamen,  22.  v.  ii.  37a 
Chew  V.  WooUey,  7  J.  R.  399.     Pleading, 

30a  V.  ii.  211. 
Child  V.  Murray,  C.  C.  5a  Interest,  8.  v.  iL  86. 
Chipman  v.  Martin,  13  J.  R.240.    Distress,  7. 

V.  i.  516.    Extinguishment,  \%  11.  t.  L  626. 

Rent,  16,  17.  v.  ii.  338: 
Matter  of,  14  J.  R.  217.    Absconding 

and  Absent  Debtors,  7.  v.  L  2.  Partnership, 

71.  V.  ii.  172. 
Church  V.  Bedient,  1  C.  C.  E.  21.    Insurance, 

278,  279.  392.  v.  ii.  e^f.  80. 
V.  Mumford,  11  J.  R.  479.    Actions, 

13, 14.  V.  i.  7. 

V.  United  Ins.  Co.,  1  C.  R.  7.    Prac- 


tice, 664.  V.  ii.  305, 30a 


Clapp  y.  Reynolds,  2 1.  C.  409.    Costs,  22.  y. 

Clark  y.  Barlow,  4  J.  R.  18a    Interest,  5.  y. 

iLSa 
y.  Belden,  19  J.  R.  174.    Practice,  33a 

y.iL27a 

V.  Dewey,  5  J.  R.  251.     Costs,  la  y.  L 


422. 

—  y.  Dutcher,  19  J.  R.  24a     Bi&  of  Ex- 
ceptions,  la  y.  L  116, 117. 

—  V.  Foot,  8  J.  R.  421.      Action  on  the 
Case,  67.  y.L  17. 

—  y.  Frost,  3  C.  R.  125.    Practice,  597, 
598.  y.  iL  300. 

—  y.  Holmes,  8  J.  R.  14&  PartaenMp^  67. 


y.  ii.  172. 
— -'s.  £3(ecators  y.  Hopkina,  7  J.  R.  55& 

Bond,  5, 6.  y.  L  144.     Practice.  209, 2ia  v. 

iL26a 
y.  Phelps,  6  J.  C.  R.  214.    CHARcsaT— 

PUadxw9y  164a  1697.  y.  L  341. 34a 
y.  Swinner,  20  J.  R.  465.    Replevin,  SL 

y.  iL  34a 
v.  Smith,  14  J.  R.  38a    Assnrapsit,  9L 

y.Lda 
Clarke  y.  Morey,  10  J.  R.  69.    Aliev,  la  v.  L 

39. 
Clarkson  y.  Gifford,  I  C.  R.  a     Actions,  37. 

y.  L  8. 

'  y.  Phcenix  Insurance  Company,  9  J. 

R.  1.     Insmrance,  274,  27a  d2a  y.  ii.  66; 

67.7a 
Clason  y.  Bailey,  14  J.  R.  484.     Frands,  1C3. 

y.  L  650. 
y.  Church,  IJ.  C.  29.  C.C.62.   Piac- 

tice,  337, 38a  y.  iL  278, 279. 

y.  Gould,  2  C.  R.  47.    Bail,  1, 2,  a  r. 


L9a 


y.  Morris,  10  J.  R.  524.  CHAJErcsar— 
HMknce,  509,  510,  511.  y.  L  235.  Chav 
CEay^Pradtee,  1789.  v.  i.  354,  35a  Prto- 
cipal  and  Surety,  39, 40,  41.  y.  ii.  324. 

v.  Shotwell,  12  J.  R.  31.  512.    Costs, 


111.  114.  v.  L  431:    Error,  14, 16.  y.  L551. 

Claverack,  Overseers  o^  v.  Overseers  of  Hud- 
son, 1 5  J.  R.  28a    Poor,  5a  y.  ii.  243, 244. 

Clayton  v.  Perdun,  13  1.  R.  218.  Courts  of 
Justices  of  the  Peace,  11,  12,^  la  v.  i.  453L 

Clement  v.  Brush,  3  J.  C.  180.  Error,  40, 41. 
V.  L  55a  Extinffnishment,  1.  y.  L  G27. 
Partnership,  21,  &  v.  ii.  167. 

y.  Crossman^  8  J.  R.  287.     Enor,  40, 

41.  y.  L  55a 

Clements  y.  Benjamin,  12  J.  R.  5299.  Certio- 
rari to  a  Justice's  Court,  72,  7a  v.  L  155. 
Coarts  of  Justices  of  the  Peace,  190,  19L 
y.  i.  469. 

Clendining  y.  Church,  SCR.  141.  Insursoce, 
2a  26.  55, 5a  y.  iL  3a  39. 

Clinton  y.  Cros well,'  2  C.  R.  245.  Piactice, 
320.  V.  ii.  277. 

v.  Elmcndorf,  3  J.  R.  i4a     Practice, 

631.  y.  iL  30a 

y.  Hart,  1  J.  R.  375.    Insolvent,  22.  r. 


iL26. 


y.  MitchiU,  8  J.  R.  144.  Practice,  29i 

v.  iL  275. 

V.  Porter,  2  C.  R.  17a    Practice,  961 


y.iL27a 


NAMES  OF  CASES. 


zui 


Clinton  t.  Strong,  9  J.  R.  370.  Assumpsit, 
137,  138.  V.  L  71.  Costs,  14.  18, 19.  v.  i. 
4212,42a 

CJose  V.  Gillespey,  3  J.  R.  526.  Amendment, 
59.  ▼.  i.  46. 

V.  Miller,  10  J.  R.  90.    Pleading,  87.  v. 

iL  191. 

Clow  T.  Bont,  6  J.  R.  37.  Accord  and  Satis- 
faction, 16.  ▼.  i.  5. 

Clowes  V.  Dickenson,  5  J.  C.  R.  235w  Chaic- 
czvLT^CmUribuium,  268, 269,  270.  v.  i.  196. 
CuAycEKY^Dtbtor  and  Crtditar^  420,  421, 
422.  V.  L  2ia  CHAifCERT--Aetr,  812.  v.  i. 
254. 

V.  Hawley,  12  J.  R.  484.  Assignment, 

2.5,  26.  y.  i.  55.  Bond,  7.  v.  i.  144.  Deed, 
142:  V.  L  508.     Tenant  in  Common,  6.  v.  ii. 

398.  Trover,  26,  27,  28,  29.  v.  ii.  420. 
Clute  V.  Robison,  2  J.  R.  595.      Chancrrt — 

Assignmentt  170,  171.  v.  i.  183.  Chance- 
RT— >^ori|^«ige,  1322.  v.  i.  311.  Covenant, 
8.  30,  31,  32.  V.  i.  434.  438. 

▼.  Wiggins,  14  J.  R.  175.  Action  on 
the  Case,  71.  v.  L  18.  Inns  and  Innkeepers, 
17.  V.  iu  24. 

Coan  ▼.  Whitmore,  12  J.  R.  353.  Judgment, 
4G,  47.  V.  ii.  98.  Pleading,  282.  287.  ▼.  iL 
210. 

Coats  V.  Stewart,  19  J.  R.  298.  Amendment, 
35.  V.  i.  44.    Execution,  GS,  v.  i.  611. 

Cobb  V.  Curtiss,  8  J.  R.  470.  Assumpsit,  4, 5. 
154.  V.  i.  56.  73.  Courts  of  Justices  of  the 
Peace,  93,  94. 174.  v.  L  46a  468.  Plead- 
ings,  25L  v.  ii.  207. 

V.  Williams,  7  J.  R.  24.     Agreement, 

80.v.i.32. 

Cock  V.  Bunn,  6  J.  R.  326.  Practice,  178. 
V.  ii.  265. 

V.  Fellows,  1  J.  R.  143.  Bills  of  Ex- 
change, &C.,  9.  V.  i.  119. 

Cocksackie  Dutch  Church  v.  Adams,  5  J.  R. 
347.  Courts  of  Justices  of  the  Peace,  26. 
V.  i.  454. 

Codd  V.  Codd,  2  J.  C.  R.  141.  Chancery— 
Husband  and  Wife,  932, 933.  946.  947.  ▼.  i. 
268.270. 

▼.  Harrison,  3  C.  R.  82.    Partition,  21. 

V.  ii.  163.    Practice,  601.  v.  ii.  300. 

Coddington  v.  Bay,  20  J.  R.  637.  Chance- 
ry— Promissory  JVoUy  1974,  1975.  v.  L 
374. 

Codwise  ▼.  Field,  9  J.  R.  26a  Judgment,  20. 
▼.  ii.  96. 

V.  Oelston,  10  J.  R.  507.  Chance- 
ry—2>e6tor  and    Creditor,   396,  397,   396, 

399.  T.  i.  210,  211.  Chancery — Practice, 
1760,  1761.  V.  i.  352. 

V.  Hacker,  1  C.  R.  74.    Practice,  615. 


Cogswell  V.  Vandenbergh,  1  C.  R.  155.  Judg- 
ment, 26.  V.  ii.  97.  Practice,  255.  v.  u. 
271. 

Cohan  ads.  Kip,  C.  C.  45.  Practice,  186.  v,  ii. 
265. 

Coit  V.  Com.  Ins.  Co.,  7  J.  R.  385.  Insurance, 
60.  80.  V.  ii.  40.  42. 

V.  Houston,  3  J.  C.  243.      Accord  and 

Satisfaction,  4.  13,  14,  15.  v.  i.  4,  5.    Ten- 
der, 3.  8.  V.  ii.  399,  400. 

V.  Smith,  3  J.  C.  16.     Insurance,  267. 


656.  V.  ii.  302. 306. 

V. ,  1  C.  R.  526.  Principal  and 

Agent,  37.  v.  ii.  3ia 
V. ^  2  C.  R.  251.      Practice, 


510.  V.  IL  29a 
V. ,  9  C.  R.  386.     Practice, 

465.  V.  ii.  289. 
Coffin  V.  Tracy,  3  C.  R.  129.  Jurisdiction,  14. 

V.  ii.  100. 
Coggeshall  v.  Pelton,  7  J.  C.  R.  292.    Cban- 

C£RY--Leg(KU  119a  V.  i.  29a 

.  VoL.IL  72 


V.  ii.  G6. 

Colden  v.  Dopkin,  3  C.  R.  171.      Courts  of 
Justices  of  the  Peace,  144.  v.  i.  465. 

V.  Eldred,  15  J.  R.  220.     Actions,  3. 

v.  i.  a  Action  on  Statute,  4.  v.  i.  20.  Dis- 
tress, 11,  12.  V.  i.  516,  517.  Trespass,  70. 
108.  V.  ii.  410.  4ia 

V.  Thurburn,  2  J.  R.  424.    Highway, 

6, 7.  V.  ii.  5. 

Cole  V.  Grant,  2  C.  R.  105.     Set-off,  40.  v.  ii. 
35a 

V.  Hawes,  2  J.  C.  203.     Covenant,  37. 

V.  i.  439. 

v.  Smith,  4  J.  R.  19a    Action  on  Stat- 


ute, 6.  V.  i.  20.      Gaming,  1,  2.  v.  i.  651. 
Pleading,  77.  v.  ii.  190,  191. 
—  V.  Stafford,  1  C.  R.  249.    Insolvent,  64, 
65.  V.  ii.  31. 

v.  Wendel,  8  J.  R.  lia    Evidence,  137. 


V.  u  579. 
Coleman  v.  Southwick,  9  J.  R.  45.      Libel, 

45.  V.  ii.  119.    New  Trial,  42.  v.  u.  14a 

Pleading,  532.  v.  ii.  234. 
V.  Wise,  2  J.  R.  165.     Evidence, 

271.  327.  V.  i.  592.  597. 
Coles  V.  Coles,  15  J.  R.  15. 159.    Assumpsit, 

14a  V.  i.  71.     Partnership,  56.  v.  ii.  171. 

Tenant  in  Common,  6.  v.  ii.  398. 
V. ,  15  J.  R.  319.    Dower,  7.  10, 


11.  V.  i.  518.  Mortgage,  11.  13.  15.  v.  iL 
137.  Partition,  26,  27.  V.  ii.  163, 164.  Part- 
nership, 6.  V.  iL  166. 

V.  Thompson,  1  C.  R.  517.    Practice, 


384,  385.  V.  ii.  282. 
V.  ,  2  C.  R.  47.     Practice, 

390.  V.  ii.  283. 
Collier  V.  Moulton,  7  J.  R.  109.     Pleading, 

230.  543.  559.  v.  ii.  23a  235. 237. 
Collins  V.  Evans,  6  J.  R.  333.    Practice,  39a 

V.  ii.  283. 

V.  Ferris,  14  J.  R.  246.    Trespass,  67, 


68.  V.  iL  41a 

V.  Ragrew,  15  J.  R.  5.   Gaming,  3.  v.  L 


651. 


V.  Torrey,  7  J.  R.  278.  Dower,  7.  31, 
32.  V.  i.  518.  520.  Ejectment,  84,  85.  v.  L 
532.    Mortgage,  15.  v.  ii.  137. 

Colquhoun  v.  N.  Y.  Firemen  Ins.  Co.,  15  J.  R. 
352.    Insurance,  84.  v.  iL  43. 

Colt  V.  M'Mechan,  6  J.  R.  lOa  Common  Car- 
riers, 1,  2,  3.  v.  i.  406,  407. 

Columbia,  Bank  of,  v.  Newcomb,  6  J.  R.  96. 
Joint  Debtors,  &c.,  12, 13.  v.  it.  92. 

Columbia  Turnpike  Co.  v.  Woodworth,  2  C 
R.  97.  Turnpikes  and  Turnpike  Compa- 
nies, 4.  V.  iL  426. 

Columbian  Insurance  Company  v.  Black,  18  J 
R.  149.    Set<off,  9.  v.  ii.  353, 354. 


ihr 


NAMES  OF  CASES. 


Columbian  Insurance  Coolptny  ▼.  Lynch,  11  J. 

R.  233.    Insurance,  417,  418.  y.  ii.  84. 
Colvin  V.  Morgan,  1  J.  C.  415.     Privilege,  1, 

3.  V.  ii.  325. 
Combs  V.  Wyckoff,  1    C.  R.  147.    Practice, 

109.  533.  530,  531.  v.  ii.  258.  294, 295. 
Coman  v.  Merrill,  19  J.  R.  277.     Courts  of 

Justices  of  the  Peace,  288, 289.  v.  i.  478. 
Comfort  V.  Thompson,  10  J.  R.  101.    Certio- 
rari to  a  Justice's  Court,  48.  ▼.  i.  153. 
Comley  v.  Lockwood,  15  J.  R.  188.    Pleading, 

352.  386.  561.  v.  ii.  216.  220. 237. 
Comstock  V.  Rathbone,  1  J.  R.  135.  Practice, 

53a  V.  u.  295. 

V.  Smith,  7  J.  R.  87.  Assumpsit,  68. 

*  74.  V.  i.  63,  64. 

Cone  V.  Whitaker,  2  J.  C.  280.     Insolvent, 

21.  V.  ii.  26. 
ConkJin  v.  Eltinfir,  2  J.  R.  410.     Turnpikes 

and  Turnpike  Companies,  6.  v.  iL  426. 
V.  Havens,  6  J.  R.  127.     Practice, 

142, 143.  V.  it.  261. 

V. ,  12  J.  R.  314.  Slaves,  20, 


21, 22, 2a  V.  u.  388. 

V.  Hart,  C.  C.  69.  1  J.  C.  lOa    Prac- 


tice, 349.  352.  V.  ii.  279. 

Conkey  v.  Hopkins,  17  J.  R.  lia  .  Frauds, 
78.  V.  i.  648. 

Connecticut  v.  Jackson,  1  J.  C.  R.  la  Chan- 
CE&T — ^countf  38,  39.  v.  i.  164.  Chaivce- 
RT— /hforetf,  1060,  1061.  1069,  1070,  1071. 
v.i.28a285. 

Conroe  v.  Birdsall,  1  Jf.  C.  127.  Infant,  1,  2, 
a  V.  ii.  20. 

Conroy  v.  Warren,  3  J.  C.  259.  Bills  of  Ex- 
change, &C.,  16*  V.  L  120.  Stamps,  a  v.  ii. 
309. 

Consequa  v.  Fanning,  2  J.  C.  R.  481.  Chan- 
cert — Evidence,  518,  519.  v.  i.  225.  Chan- 
cert— Frocf  ice,  1757.  1662.  V.  i.  352.  361. 

V. ^  3  J.  C.  R.  364.  587. 


Crancert— ^ccouni,  19,  20,  21,  22.  v.  i. 
162.  Chancert— fWewrn  Laios,  721, 722, 
723,  724,  725.  v.  i.  244,  245. 

V. ,  17  J.  R.  511.    Chance- 


RT— /fUerest,  1049,  1050.  1066,  1067.  v.  i. 

282.  284.  Chancert— Practice,  1870, 1871, 

1872. 1883, 1884.  V.  i.  362. 364. 
ConsUble  v.  Colden,  2  J.  R.  480.     Interest, 

31.  v.  ii.  87. 
Cook  V.  Campbell,  3  C.  R.  322.    Bail,  77.  v.  i. 

loa 

—  V.  Commercial  Insurance  Co.,  11  J.  R. 
40.    Insurance,  231.  v.  ii.  62. 

V.  Howard,  13  J.  R.  276.    Capture,  1,2, 

a  V.  L  147.    Trespass,  92.  v.  ii.  412. 

v.  Husted,  12  J.  R.  188.   Assumpsit,  124. 

V.  i.  70.  Courts  of  Justices  of  the  Peace, 
181, 182.  V.  i.  468.    Gill,  8.  v.  L  652. 

V.  Mancius,  5  J.  C.  R.   89.      Cbance- 

Kj—Mwigagt,  1372.  143a  v.  L  316.  322. 
Chancert— PJem^figs,  1547.  v.  i.  33a 

—  V. ^,3  J.  C.  R.  427.    Chance- 

Ki—PUadinga,  157a  v.  i.  33a 

V. ,  17  J.  R.  511.  Chancert — 

PUadiiutM,  164a  1647. 165a  1699.  v.  i.  341, 
342.  346. 

^  Matter  of,  15  J.  R.  18a    Insolvent,  7. 
T.  iL  25. 


Codidge  v.  N.  Y.  Firemen  Ins.  Co.,  14  J.  R. 

308.    Evidence,  47.  v.  L  570.    Insonnce, 

118. 131.  215.  V.  ii.  47, 48. 59. 
Coon  V.  M'Manus,  15  J.  R.  161.   Bail,  54.  v.  L 

101. 
V.  Snyder,  19  J.  R.  384.    Courts  of  Jus- 
tices of  the  Peace,  196.  v.  L  470. 
Cooper  T.  Astor,  1  J.  C.  32.    Costs,  128.  v.  I 

432. 
V.  Biseel,  15  J.  R.  318.    Actions,  la 

V.  i.  7.    Amendment,  66^  67.  ▼.  i»  47.  Enor, 

77, 78.  V.  i.  556. 

V. ,  16  J.  R.  146.    Amendmeiit, 


48.  50.  V.  i.  45.  Error,  11.  v.  L  551.  ludg;- 
ment,  54.  v.  iL  99.  Pleading,  3^  v.  iL 
220. 

V.  Carr,  8  J.  R.  ^6a      Practice,  7a 


V.  ii.25a 

V.  Clason,  3  J.  C.  R.  52L    Chahce- 


rt— Husfranif  and  Wift,  884,  885.  v.  L  26a 
V.  Heermance,  3  J.  R.  315u    Pleading, 


206.  V.  u.  20a 

-,  Matter  of,  15  J.  R.  53a    Dower,  17, 


18.  V.  i.  519. 

V.  Remsen,  3  J.  C.  R.  382.    Chahcx- 


ikT^HMhand  and  m/e^  88a  v.  L  26a 

V. ,  5  J.  C.  R.  459.     Chaitce- 


Kf—Ltgacy,  119a  v.  L  298. 

V.  Stower,  9  J.  R.  331.    Treqwss,  89, 


90.  V.  iL  411,  412. 

Coming  v.  Lowerrie,  6  J.  C.  R.  489l    Cra5- 
CERT — JnjuncHony  978.  v.  L  274. 

Cornell  v.  Allen,  C.  C.  70.    Practice,  43a  t. 
U.286. 

V.  Lamb,  20  J.  R.  407.    Rent,  9,  IQ, 

ll.v.iL337,338. 

Corp  V.  M*CQmb,  1  J.  C.  32&     BOls  of  £x- 
cnange,  dtc,  13a  v.  L  132. 

V,  United  Insurance  Co.,  8  J.  R.  277.  In- 
surance, 27a  304.  V.  ii.  6&  70. 

V.  Vermilye,  3  J.  R.  145.    Circuit  CooiH 


of  the  United  SUtes,  7.  v.  L  48a 

Cortes  V.  Billings,  1  J.  C.  270.  Evidence,  3S7. 
384.  V.  L  599.  602. 

Coftleyou  v.  Lansing,  2  C.  C.  E.  20a  Bail- 
ment, 4,  5,  6,  7.  V.  i.  108.  Damages,  2.  r.  i. 
485. 

V.  Van  Brundt,  1  J.  R.  3ia    Giint, 

2, 3,  4.  V.  L  65a  New-York  City,  7.  v.  ii. 
150.    Trespass,  30.  v.  it.  407. 

V . ,  2  J.  R,  a'57.     Evi- 


dence, 132.  V.  L  578.     Highway,  1.  v.  ii  4. 

Patent,  3.  v.  iL  178.     Pleading,  549.  v.  il 

236.    Prescription,  v.  iL  309. 
Corwin  v.  Hames,  11  J.  R.  76.    Judge  and 

Justice,  1.  V.  ii.  9a 
Coster,  Matter  of,  2  J.  C.  R.  50a     Chahce- 

tLY^^or^^agt,  1410, 1411, 1412.  v.  L  33a 
■  v.  Murray,  5  J.  C.  R.  622.    Chasci- 

RT — Limiiatiamf  1227.  v.  L  301, 

V. ,  20  J.  R.  370.    Chahceet- 


Lmiiatumsy  1228.  1231,  1232,  1233,  12H 
1235, 1236, 1237, 1238.  v.  L  301, 302. 

V.  Watson,  15  J.  R.  535.  Bail,  69.  v.  L 


102. 


Coles  V,  Thompson,  1  C  R.  517.     Practice, 
384.v.u.2^ 

,2C.R.47.  Practice,  390 


V. 


T.iL28a 


NAMES  OF  CASES. 


Coach  T.  U.  &  O.  Tunipike  Co,  4  J.  C.  R. 

2&      Chancbrt— /i^'imdion,    1021.  1026. 

▼.  i.  279.     Chaitcs&t— Stehitw,  2015.  v.  L 

379. 
Coughnet  ▼.  Eafltenbrook,  11  J.  R.  532.    Cer- 
tiorari to  a  Justice's  Court,  69.  v.  L 155, 156. 

Courts  of  Justices  of  the  Peace,  220.  v.  L 

472. 
Coulon  V.  Bowne,  1  C.  R.  288.    losurance, 

151.  y.  ii-  51. 
V.  Greeny  2  C.  R.  153b    Assumpeit,  99. 

108.  V.  L  67. 
CoveU  V.  Weston,  20  J.  R.  414.    Heir,  3,  4, 

5,  a  V.  ii.  3,  4.    PleaiW,  269,  270.  ▼.  iL 

209. 
Covenhoven  ▼.  Seaman,  1  J.  C.  23.  2  C.  C 

E.  322.    Condition,  25,  26.  v.  L  4ia    Ho- 

mine  Repligiando,  1.  y.  ii.  8,  9. 
,  Trustees  of;  1  J.  R.  174.    Ab- 

flcondini^  and  Absent  Debtors,  14.  ▼.  i.  2. 
Coventry  v.  Barton,  17  J.  R.  142.    Assumpsit, 

27, 28.  V.  L  59. 
Cox  V.  Smith,  4  J.  C.  R.  271.    Chaktcbrt—- 

JhndeTice,  585.  v.  i.  231.    CHANC£BT~-»Par- 

iition,  1498.  v.  i.  329. 
V.  Trustees  of  Pearce,  7  J.  R,  298.    Ab- 

econdin?  and  Absent  Debtors,  20, 21«  y.  i.  3. 
Coylcs  y.  Hurtin,  10  J.  R.  85.    False  Impris- 
onment, 13,  14.  y.  i.  629.    Sheriff,  1, 2,  3. 

y.  iL  358, 
Craisr  v-  United  Insurance  Company,  6  I.  R. 

22a    Insurance,  304,  305,  306,  307.  y.  ii. 

70,  71. 
y.  Ward,  9  J.  R.  197.    Frauds,  31.  y.-  L 

643L 
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Ihbtor  and  CredUor,  388,  389.  v.  L  209. 
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DooUttle's  ExecutoiB  v.  Ward's  Ezecuton,  5 
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Dorchester  v.  Coventry,  11  J.  R.  510.  Dow- 
er, 16.  V.  L  5ia 

Doremus  v.  Selden,  19  J.  R.  2ia  Pleading, 
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Dover,  Overseers  of,  v.  Howaxd,  12  J.  R.  19S 

Bastard,  18, 19.  v.  L  115. 
Dover-street,  Matter  of,  18  J.  R.  50a    New- 

York  City,  15.  y.  iL  151, 
Douglas  V.  CUik,  14  J.  R<  177.     Bond,  la 

V.U144.    Pleading,  472.  v.  iL  229. 
v.  Hoag,  1  J.  R.  28a     Courts  of  Jus- 

tices  of  the  Peace,  120.  v.  L  46a 

V.  Satterlee,  11  J.  R.  16.    Execoton, 


&c.,  20,  21.  22.  42,  43,  44,  45.  74.  T.  L 
621.  62a  ^  Pleading,  981,  388.  v.  ii. 
220. 

y.  Valentine,  7  J.  R.  27a    Trespan, 


84,  85.  v.  iL  4n. 

v.  Wiggins,  1  J.  C.  R.  435.    Cmii. 
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Dow  y.  Smith,  1  C.  R.  32.     Insnranee,  aa 

379.  y.  iL  37.  79. 
Dowdle  V.  Camp,  12  J.  E.  431.     Agreemeot, 

105.  v.  L  85. 
Downing  V.  Boddnstoee,  3  C.  R.  137.    BiQs 

of  Exchange,  &c.,a  212.  v,  L  lia  141. 
Doyle  v.  MouHon,  1  J.  C.  24&   C.  C.  87. 

Amendment,  37.  v.  L  44.    Pleading,  20GL 

v.  ii.  202. 
Drake  v.  Barremore,  14  J.  R.  166.    Office  and 

Officer,  20.  v.  iL  19a    Trespass,  9a  100, 

lia  v.  iL  412,  4ia 
y.  Drake,  11  J.  R,  531.     Ccrtionri  to 

a  Justice's  Court,  10.  v.  L  15a    Pleading, 

428.  v.  iL  224. 

v.  Elwyn,  1  C.  R.  184.    Partnefsb^ 


a  V.  iL  166. 
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V.  ii.  261. 

v.  Miller,  C.  C.  85.      Wxit,  7.  v.  ii 
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Drammond  v.  Wood,  2  C.  R.  3ia  Pcindpal 
and  Agent,  30.  69.  v.  iL  312L  317. 

Dubois's  JSxecutora  y.  Van  Orden,  6  J.  R.  105^ 
Pleading  88.  v.  iL  191, 192. 

v.  Philips,  5  J.  R.  235.  Court,  Su- 
preme, 2.  y.  L  447.  Pleading,  284  v.  ii. 
210. 

V.  Roosa,  3  J.  R.  145.     Practice,  lOa 


y.iL25& 

V.  Roosevelt,  4  J.  R.  263.11.    Partner- 


ship, 25.  v.  iL  168. 
Dtt  Boys  v.  Flank,  3  C.  R.  95»    Practice,  3ia 

v.  iL  27a 
Duchess  Agricultoral  Society  y.  Vfntp^y  17 

J.  R.  87.    Agncnltoral  Societies,  y.  u  361 
Cotton  lianuftctoxy  v.  Davis,  14  J. 

R.  23a  34a    Aflsumpmt,  17.  y.  L  5a    BiDi 

of  Exchange,  &C.,  a  v.i  lia    Cbipoiatiaii, 


NAMES  OF  CASES. 


18, 19, 20,  SI,  as.  V.  L  417.    Practice,  164. 

18L  V.  iL  263.  265. 
Dudley  t.  Staples,  J  5  J.  R.  196.    Absconding 

and  Absent  Debtors,  11.  v.  L  2.    Courts  of 

Justices  of  the  Peace,  3ia  ▼.  L  480,  481. 
Dnff  V.  Lawrence,  3  J.  C.  162.      Ships  and 

Seamen,  59.  v.  iL  377. 
Duffie  V.  Hays,  15  J.  R.  327.    Pleading^,  103. 

V.  iL  193.    Ships  and  Seamen,  37.  v.  li.  374. 
Duguet  V.  Rhinelander,  1  J.  C.  360.    Insur-^ 

ance,  102.  401.  v.  iL  45.  81. 
V.  ,  2  J.  S;.  476.    Insur- 


ance, 102.  169.  V.  iL  45.  53. 

V. .  1  C.  C.  E.  25.    Insur- 


ance, 102. 169.  ▼.  iL  45.  53. 

Dumond  v.  Carpenter,  2  J.  R.  184.    Amend- 
inent,  80.  v.  i.  48. 

V. ,  3  J.  R.  141.    Amend- 
ment, 83.  V.  L  48.    Error,  65.  v.  L  555. 

^'s  Administrators  v.  Carpenter,  3  J. 

R.  183.     Amendment,  42.  v.  L  45.     As- 
sompeit,  141.  v.  L  71, 72. 

V.  Magee,  2  J.  C.  R.  240.    Chak- 

ciLVLj^PkadSigt,  1689.  v.  L  345. 

V.  — > ,  4  J.  C.  R.  318.    Chan- 


c%Kr^ILuband  and  Wife,  840,  841,  842. 
V.  L258. 

Dunbar  ▼.  Williams,  10  J.  R.  249.  Assump- 
sit, 119,  ISa  V.  L  69. 

Duncan  v.  Duboys,  3  J.  C.  125.  Insolvent, 
68.  T.  iL  31.  ,  New  Trial,  23.  v.  iL  144 
Sututes,  26, 27.  v.  iL  392. 

. V.Lyon,  3  J.  C.  R.351.    Chancery — 

Account,  L3.  V.  L160.  Chancert-— Return, 
46,  47,  48.  V.  i.  166.  Chancery — Jurisdic- 
Ium,lil3, 1114. 1132.  v.L290,29L  Chan- 
CKtLY^Partntnhip,  1526, 1527,  1528.  v.  L 
331.  Chancery — Pleadings,  1592.  v.  L 
337.  Cbancert— Sc<-«/,  1988. 1990, 1991. 
▼.  L  37a 

Dunham  v.  Bailey,  16  J.  R.  381.  Interest,  45, 
46, 47,  48, 49.  v.  iL  88,  89. 

V.  Chambeiiain,  9  J.  R.  224.'    Costs, 

42.  V.  L  425. 

V.  Commercial  Ins.  Co.,  11  J.  R.  315. 


Insurance,  254,  255.  39a  v.  iL  64.  80. 

V.  Dey,  13  J.  R,  40.    Interest,  45,  46, 


47, 48,  49.  V.  iL  88,  89.    Usage  of  Trade, 
2.  V.  iL  431. 

V. f  15  J.  R.  555.    Chancert — 


Minigage,  1335. 1340. 137a  V.  L  312,  3ia 
816. 

V.  Gould,  16  J.  R.  967.    Intetest,  46, 


47,  48,  49.  V.  L  88,  89. 

V.  Heyden,  7  J.  R.  381.    Courts  of 


Justices  of  the  Peace,  144. 166.  v.  i.  465. 467. 
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v.iL227. 

V.  Stuyresant,  11  J.  R.  569.    Trespass, 
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v.  L  319,  320. 
Dunlap  V.  Commercial  Ins.  Co.,  1  J.  R.  140. 

Practice,  346.  v.  ii.  279. 
V.  St  Andrew's  Church,  14  J.  R.  118. 

Assumpsit,  14.   y.  L  57.    Corporation,  17. 

V.  L  417. 
Dunnett  v.  Tomhagen,  3  J.  R.  154.      Ships 

and  Seamen,  70, 71, 72.  v.  iL  379. 


Dunscomb  v.  Dunscomb,  1  J.  C.  R.  508. 
Chancery — Account,  33.  v.  i.  164.  Chan- 
cery— CosU,  308.  v.  i.  200.  Chancery— 
Tenant  by  the  Curtesy,  2039.  v.  L  38a 
Chancery— Tritfto,  2m  2128,  2129,2130. 
V.  L392. 

Dupuy  V.  United  Ins.  Co.,  3  J.  C.  182.  Insor- 
ance,  300.  v.  iL  70. 

Durell  V.  Mosher,  8  J.  R.  445.  Jury,  10.  v.  ii. 
102.    Trover,  50.  v.  u.  421. 

Durkee  v.  Bracket,  1  C.  R.  501.  Certiorari  to 
a  Justice's  Court,  36.  v.  L  152. 

Durkin  v.  Cranston,  7  J.  R.  442.  Assumpsit, 
157.  V.  L  73.  Bills  of  Exchange,  Slc,  18. 
84,  85,  86.  V.  L  ISO.  127. 

Duryee  v.  Denniston,  5  J.  R.  248.  Bills  of 
Exchange,  &c.,  164.  v.  L  135.  New  Trial, 
30.  V.  iL  145. 

V.  Orcott,  9  J.  R.  248.    Practice,  324, 

325.  330, 331.  v.  ii.  277, 278. 

Dusenbury  v.  Ellis,  3  J.  C.  70.  Principal  and 
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Duval  V.  Commercial  Insurance  Co.,  10  J..  R. 
278.    Insurance,  217,  v.  iL  59,  60. 

Dyer's  heirs  v.  Potter's  heirs,  2  J.  C.  R.  152, 
Chancery — Costs,  309.  v.  L  200. 

V.  Vandenbergh,  11  J.  R.  149.  Tro- 
ver, 20.  V.  iL  419. 

Dygert  v.  CoppernoU,  13  J.  R.  210.  Courts 
of  Justices  of  the  Peace,  96. 132.  v.  L  460 
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Eagle  V.  Alner,  2  J.  C.  232.  Practice,  611 
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Eagleson  v.  Shotwell,  1  J.  C.  R.  53a  Chan- 
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301.  3ia  V.  L  199,  200, 201. 

Easton  V.  Coe,  2  J.  R.  38a  Courts  of  Jus- 
tices of  the  Peace,  148.  v.  i.  465. 

Edeck  V.  Ranuer,  2  J.  R.  42a  Stamps,  4 
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Edwards  v.  Davis,  16  J.  R.  281.  Actions,  19. 
V.  L  7,  a  Husband  and  Wife,  .38,  39.  v.  iL 
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Justices  of  the  Peace,  18, 19. 309.  v,  1 4S3, 
454.480. 
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Ehel  T.  Smith,  3  C.  R.  187.  Certiorari  to  a 
Justice's  Court,  25.  4a  v.  L  151,  152. 
Courts  of  Justices  of  the  Peace,  3.  66.  ▼.  L 
451.  458.    Inns  and  Innkeepers,  15.  v.  Il  24. 

Ekhart  v.  Dearman,  2  C.  R.  379.  Practice, 
221,  222.  V.  ii.  269. 

Elbers  v.  United  Insurance  Company,  16  J. 
R.  128.  Domicil,  1,  2.  ▼.  L  517.  Insur- 
ance, 104, 105^  lOa  401.  V.  iL  45, 46. 81. 

Eldridge  V.  HUl,  2  J.  C.  R.  281.  Chaivceiit-» 
Injunction^  1010.  v.  i.  277.  Cbancert — 
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Elliot  V.  Rossel,  10  J.  R.I.  Conmion  Car- 
riers, 4.  V.  L  407. 

EUis  V.  Berry,  C.  C.  57.  Bail,  39.  45.  y.  L  99, 
100. 

V.  Craiff,  7  J.  C.  R.  7.  CiUNCEaT — In- 
terest, 1059.  V.  i.  2a^ 

V.  Hay,  1  J.  C.  334.     Bail,  90, 91.  v.  L 104. 

V.  lioskins,  14  J.  R.  363.    Agreement, 


107.  V,  L  35. 

Ellison,  Matter  of,  5  J.  C.  R.  261.  Chan- 
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ance, 303.  346.  V.  ii.  70.  76.  Ships  and  Sea- 
men, 35.  y.  &  374. 
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y.  L  59.    Partnership,  40,  41,  42,  43.  y.  ii. 
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V.  Novion,  14  J.  R.  273.     Damages, 
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.  —  V.  Shultz,  4  J.  R.  240.    Assumpsit,  151, 

152,  153.  V.  i.  7a 
.    ^  V.  Supervisors  of  Oneida,  19  J.  R.  259. 
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Ham  V.  Schuyler,  2  J.  C.  R.  140.  Chance- 
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60.  87.  V.  i.  440.  443.    Executors,  &c^  7, 8, 
v.Le20. 

Hammond  v.  M'aea,  2  J.  C.  R.  49a  Cbas- 
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tion, 4.  ▼.  ii.  32. 
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Hasbrouck  ▼.  Baker,  10  J.  R,  248.  Courts  of 
Justices  of  the  Peace,  4.  v.  L  453b  Evi- 
dence, 251.  V.  L  590. 
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258,  259.  Chancery— /n/unclum,  1025 
y.  L  279. 

Hawkins  v.  Bradford,  1  C.  R.  16a  Practice 
524.  y.  iL  294. 

— i y.  Stark,  19  J.  R.  305.    Assumpsit 

178:  y.  L  7a 

Hawley  v.  Clowes,  2  J.  C.  R.  122.  Chan 
CERY — kijunction,  963.  y.  L  274.  Chan 
cERY — JuriscRcHon,  1168.  y.  L  295. 

y.  Mancius,  7  J.  C.  R.  174.    Chan 

CERY — ^m»ea{,  180.  y.  L 185.    Chancery — 
Debtor  and  Creditor,  42a  y.  L  2ia    Chan 
CERY— vMgmcra,    1099.    1101.    y.  L   288. 
Chancery— Trials,  2081.  2084.  v.  L  387, 
388. 

Hays  y.  Ward,  4  J.  C.  R.  12a  Chancert — 
mjuneHon,  lOia  y.  L  277.  Chancrhy — 
Principal  and  Surety,  1958,  1959,  1960, 
1961,  1962,  1963,  1964.  y.  L  372,  37a 
Chancery— £:ii&s(ifu<ton,  2032.  y.  L  382. 

Haywood  v.  Shelden,  13  J.  R.  88.  Pleading, 
la  y.  iL  185.    Wager,  11, 12.  v.  iL  434. 

V.  Wheeler,  11  J.  R.  4.32.  High- 
way, 8.  y.  iL  5.    Towns,  6.  v.  ii.  40a 

Hazard  v.  Raymond,  2  J.  R.  478.  Rent,  1. 
V.  iL337. 

Hazen  y.  Thurber,  4  J.  C.  R.  604.  Chan- 
cery— Costs,  330.  v.  L  202.  Chancery — 
Husband  and  Wife,  692,  893,  894.  v.  L 
264,265. 

Hearsey  v.  Boyd,  7  J.  R.  183.  Turnpikes  and 
Turnpike  Companies,  11.  y.  iL  427. 

y.  Pruyn,  7  J.  R.  179.    Corporation, 

7.  y.  L  4ia  Courts  of  Justices  of  the 
Peace,  307.  y.  L  479.  Principal  and  Agent, 
41.  v.  iL  314.  Turnpikes  and  Turnpike 
Companies,  9, 10.  y.  iL  427. 

Heath  v.  M'Inroy,  6  J.  R.  277.  Costs,  48,  49. 
y.  L  42a 

y.  Ross,  12  J.  R.  140.     Patent,  19. 

y.  iL  175.    Relation,  6,  7.  y.  iL  332. 

Heatley  y.  Finster,  2  J.  C.  R.  159.  Chan- 
cery—Fcwfor  and  Purchaser,  2171,  2172. 
y.  L  397. 

Heaton  v.  Ferris,  1  J.  R.  14a  Costs,  58.  Oa 
y.L426,427. 

Hebrony  Trustees  of  First  Religious  Society 
of,  y.  Quackenbush,  10  J.  R.  2ia  Corpo- 
ration, 52.  y.  L  420. 

Hedges  y.  Riker,  5  J.  C.  R.  16a    Chancery — 
.  ExsciUors,  dLC,  605, 60a  y.  L  234. 

Hecrmance  y.  Delamater,  1 J .  C.  220.  Amend* 
ment,  45.  y.  L  45. 
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lleermance  v.  Yemey,  6  J.  R.  5.    Chattelii,  1. 

V.  L  403.    Evidence,  333.  v.  i  997.    Sale  of 

Chmteb,  67.  t.  ii.  (Ma    Trespaas,  39.  v.  n. 

406. 
Helm  V.  Miller,  17  J.  R.  39&    Asmimpstt,  39. 

▼.  L  59.    Slaves,  31.  v.  ii.  389. 
Uempfitead  v.  Weed,  30  J.  R.  64.    Sheiiff,  133, 

134, 135.  V.  u.  370. 
Hemstract  v.  Younga,  9  J.  R.  364.    Conrti  of 

Justicea  of  the  Peace,  140.  ▼.  L  465. 
Henderaon  v.  Brown,  1  C.  R.  93.    Treapaaa, 

60.  v.  iL  409. 
Hendiicka  v.  Commercial  Ina.  Cow,  8  J.  R.  1. 

Insuranae,  14a  408.  t.  ii.^.  83. 
v.FrankUn,  4  J.  R.  119.    Bilk  of 

Exchange,  &c.,  333, 334.  w  L  141. 

V.  Judah,  3  C.  R.  35.    Bankrapt»  & 


T.  i.  113. 

V. 


-,1J.  R.319.  Billa  of  Ex- 
change, &C.,  61. 65^  69.  T.  L  135, 136.  Setr 
ofi;  ^  V.  ii.  356. 

V.  Robin8on,$3  J.  C.  R.  383.  484. 

v.Walden,   )  17  J.  R.  438.    Cbak. 


CERT~/>e&(or  and  CredHar,  350,  351.  355. 
379, 380, 381.  t.  L  305. 308.  CHAKCxaT— 
lYauda,  761,  7G3.  v.  i.  349. 

▼.  Robinaon,  3  J.  C.  R.  383.  484. 


CuAKCMKt-^ndgmaU,  1096, 1097.  v.  i.  388. 

CHAifCEar— P<e<ultn£«,  1558,  1659,    ▼.    i. 

334.    CHAnctHT^PracHce^  18r7.  v.  L  364. 
Heneahoff  t.  Miller,  3  J.  R.  395.    Amendment, 

18.  V.  L  43. 
Henlow  v.  Leonard,  7  J.  R.  300.    Coorta  of 

Juaticea  of  the  Peace.  236.  ▼.  L  473. 
Henry  v.  Brown,  19  J.  R.  49.    Pleading,  141. 

V.  u.  197.    Set^ii;35.  v.  ii.  355. 

▼.  Cleland,  14  J.  R.  400.    Pleading, 

.    453, 454.  y.  ii  337. 

V.  Cuyler,  17  J.  R.  469.    Court  of  £r- 


rora,  7, 8.  v.  L  446, 447. 

V.  Davis,  7  J.  C.  R.  40.    Chanckrt — 


Mortgage,  1397, 1396.  v.  L  309. 

Henshaw  v.  Marine  Ins.  Co.,  3  C.  R.  374.  In- 
surance, 180.  S148.  T.  iL  54.  64.  Practice, 
(m.  V.  ii.  304, 305. 

Herbert  v.  Hallett,  3  J.  C.  98.  Inanrance, 
346.  y.  ii.  75,  76.  Ships  and  Seamen,  35, 
30.  V.  ii  374. 

Herrick  v.  Bennett,  8  J.  R.  374.  BiHs  of  Ex- 
change, &C.,  81.  V.  L  137.  Pleading,  431. 
V.  ii.  234. 

V.  Blair,  1  J.  C.  R.  101.    CHAKCsmT-— 

Award,  187. 196.  v.  i.  186.     • 

V.  Carman,  10  J.  R.  334.    Billa  of  Ex- 


change and  Promissory  Notes,  56.   v.    L 
134. 
V. ,  13  J.  R.  159.    Bills  of  Ex- 


change, &C.,  56. 188, 189.  V.  i.  134. 137. 
v.  Lapham,  10  J.  R.  381.    Slander,  40. 


T.  iL  385,  38a 

V.  Manley,  1  C.  R.  353.    Pleading, 


550,  551.  V.  ii.  336. 

V.Whitney,  15  J.  R.  340.    Bills  of  Ex- 


change,  dtc,  31.  v.  L  131.    Evidence,  380. 

V.L&3. 
Herring  v.  Marvin,  5  J.  R.  393.     Aaaompait, 

11.  V.  L  57.    Sale  of  Chattela,  3.  v.  iL  m 
V.  Sanger,  3  J.  C.  71.    Action8,4.  v.  L 

6.    Bills  of  Exchange,  &c^  91.  v.  L  138. 

'Payment,  7.  v.  iL  179. 


Herring  v.  Tyloc,  C.  C.  64.  1  J.  C.  31.    At- 
tachment, 14, 15, 16.  V.  L  78. 
Heasv.  Beekman,  11  J.  R.  457.    Coaits  of 

Justicea  of  the  Peace,  110*  189.  336.  v.  l 

463.  469.  47a 
V.  Morgan,  3  J.  C.  84.     False  Inmiscn- 

meat,  3.  v.  L  638.    Juatioea  of  iStte  Peace, 

I.  v.iLlOS. 
Hewitt  V.  Fitch,  3  J.  R.  350.    Pvaclice,  674. 

V.  iL306. 
Hewaon  v.  Deygert,  8  J.  R.  333.    Executkm, 

39, 40»  41.  m.  v.L 608. 616. 
Hever  y.  Deaves,  3  J.  C.  R.  154.    CHAScxar— 

Mortgage,  1406^  1407.  v.  t  319. 
y.  Denning,  C.  C.  70.  1  J.  C.  103. 

Practice,  39, 30.  v.  iL  353. 
Heyle  v.  Burling,  1  C.  R.  14.    Evidence,  3S8. 

v.  L  603.    Trover,  1. 6.  v.  IL  417, 418. 
Heyliger  v.  New- fork  Ina.  Co.,  11  i.  R.6Sl 

fnaorance,  2S3.  v.  a.  64. 
Hickcocks  v.  Scrihner,  3  J.  C.  R.  311.    Chait- 

CEET — Appeal,  153k  v.  L  181.    CBAtfcsar— 

Pleading,  1540. 1560.  v.  L  333. 334. 
Hicks  v.  Brown,  13  J.  R.  143.    Foreign  Lawe^ 

11. 14.  V.  L  635, 636. 
y.Bariians,10J.R.34aL    AaBanipnt,7a 

v.L  6a 

y.  Hotchkiss,  7  J.  C.  R.  397.    Chait- 


CBUT— Hc&lor  and  Oeditor,  433^  434.  v.  L 

315. 
Higby  v.  WiUiatns,  16  J.  R.  315.    Trespass, 

130.  y.  iL  415. 
Higginbotham  v.  Burnet,    5  J.  C.   R.  164. 

CHAifCEHT-^DlDsd^  451.  y.  L  317.    Cha5- 

CERT — Laches,  &c.,  118a  v.  L  396.    Cba5- 

cBRT-^Pfeocfin^,  1633,  1634,  163Sl  v.  I 

341. 
High  y.  Wilacm,  3  J.  R.  4a  -  New  Trial,  30, 

^1.  v.  u.  144.    Trespaas,  98, 99.  v.  iL  412L 
Highland  Turnpike  Co.  v.  M'Kean,  11  J.  R. 

Ss.    Amendment,  50.  v.  L  45.    Judgment, 

35,  36.   v.  iL  97.    Pleading,  93^  94.  ?.  iL 

193. 
—  y. ^  10  J.  R. 

154    Evidence,  49,  Sa  v.  L  571. 
Hndreth  w  Beecker,  3  J«  C.  339.    Pleading, 

48.  V.  iL  188. 
V.  iniice,  1  C.  R.  199l    Sheriff;  4a 

v.iL363. 

V.Harvey, 3 J. a 231.    Practice, 666. 


y.iL306. 
y. 


y,  .   3  J.  C.  300.    Plewlingr, 

374.  v.  iL  319.    Practice,  35.  v.  u.  35%. 

v.  Sands,  3  J.  C.  R.3&    Crakcest-^ 


Ihbtor  and  CredUor,  373.  v.  L  307.    Cra5< 

CERT— JVttuii,  754.  756,  757, .  7C8,  759, 760 

V.  L  348,  iM9. 
Hill  V.  Downer,  11  J.  R.  461.    Courts  of  Jos- 

ticea  of  the  Peace,  169.  v.  L  467. 
Hillyer  v.  Larzelere,  9  J.  R.  16a    Dower,  40. 

57.  v.  L  531,  S33. 
^y. —,10  J.  R.  3ia    Costs,  2. 

y.  L  431. 
Hilts  V.  Colvin,  14  J.  R.  183.    Evidence,  918. 

307,  308.  v.  L  587. 595. 
Hinckley  v.  Boardman,  3  C.  R.  134.    Costs 

33.  v.  L  434.    New  Trial,  70.  y.  iL  149. 
Hinde  v.  Tubbs,  10  J.  R.  486.    Practkse,  sai 
•  v.  iLS^S. 
Hine  v.  Handy,  1  J.  a  R.  6.    CsAifCERT- 
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DtUor  and  Credii&r,  tm,  393,  394.  v.  i.  210. 

Chaxcert — Injunction,    1015.    v.    L    278, 

Chahcert — Merest^  1076.  v.  i.  285.    Chait- 

c^jij— Mortgage,  130(5. 14C0.  v.  i.  310.  325. 
Ilines  ▼.  Bdlard,  11  J.  R.  491.    Insolvent,  58, . 

59.  V.  ii.  30.    Pleading,  254.  v.  ii.  207. 
Hinman  v.  Breese,  13  J.  R.  529.    Escape,  51, 

52,  5a  V.  L  562.    Evidence,  214.  v.  L  587. 

Execotlon,  8. 131.  v.  L  605.  617.    Practice, 

17.  V.  ii.  252. 
V.  Moulton,  14  J.  R.  466.    Agreement, 

26.  V.  L  25. 
Hitchcock  V.  Aickin,  1  C.  R.  460.    Evidence, 

7a  v.  L  57a    Pleading,  465.  v.  ii.  228. 
V.  Carpenter,  9  J.  R.  344.    Dower, 

4. 29.  41.  V.  L  518.  520. 

V.  Harrington,  6  J.  R.  290.    Dowei; 


28.  30. 44,  45.  55,  56.  v.  i.  521,  522.    Mort- 
gage, 12*  v;  iL  137. 

Hoar  V.  Clute,  15  J.  R.  224.  Bills  of  Ex- 
change, &C.,  195.  V.  L  138.  Payment*  8. 
V.  ii.  179. 

Hodges  V.  Suffell,  2  J.  C.  406.  Costa,  20. 41. 
V.  L  42a  425.  Pleading,  495.  511.  v.  ii. 
231  232. 

Hoffman  v.' Duel,  5  J.  R.  232.  Practice,  177. 
v.  ii.  265. 

—  V.  Livingston,  1  J.  C.  R.  21 1.    Chaw- 

CKKT—^hjundion,  1026.  v.  i.  279.    C bar- 
cert— P>-ocficc,  1749,  1750.  V.  i.  351. 

V.  Smith,  1  C.  R.  157.    Bills  of  Ex- 


change, 162.  V.  L  135.    Evidence,  264.  v.  L 

591. 
Hogcboom  V.  Clark,  17  J.  R.268.    Executors, 

&.C.,  73.  V.  i.  626. 
V.  Genet,  6  J.  R.  325.    Practice, 

G8a  V.  ii  307. 
IIo|;fataling  V.  OsSom,  15  J.  R.  119.    Courts 

of  Justices  of  the  Peace,  234.  v.  r.  473. 

Jury,  19.  V.  ii.  lOa 
Hogle  V.  Stewart,  8  J.  R.  104.    Attainder,  1& 

V.  i.  80.    Dower,  35u  v.  L  520. 
Holdcn  V.  Dakin,  4  J.  R.  421.    Sale  of  Chat- 
tels, 38.  V.  ii.  346. 
Holdridge  V.  Gillespie^  2  J.  C.  R.  30.    Chan-^ 

CERT — Evidence,  555.    v.  i.  229.      Cha!v- 

cKnY-Mortgag^  1309,    1370.    v.    i.    316. 

Chawcert— Tritfte,  2085,  208a  v.  i.  388. 
HolUday  v.  Marshall,  7  J.  R.  211.    Damages, 

(i.  V.  L  486.    Frauds,  51.  v.  L  645.    Inter- 
est, 21.  V.  ii.  86. 
Hollingsworth  v.  Napier,  3  C,  R.  182.    New 

TriaS,  25. 27.  v.  ii.  145.    Sale  of  Chattels, 

22.  38.  V.  iL  344, 345. 
Holly  V.  Rathbone,  8  J.  R.  148.    Assumpsit, 

7a  V.  i.  64.    Certiorari  to  a  Justice's  Court, 

6a  V.  L  154. 
Holmes  V.  D'Camp,  1  J.  R.  31.    Actions,  5. 

V.  L  a    Assumpsit,  131.  v.  L  70.    Partner^ 

ship,  61,  6U  V.  ii  171.    Pleading,  60,  61. 

V.  ii.  189.    Payment,  12.  v.  ii.  180. 
^— —  V.  Lansing,  2  J.  C.  7a    Escape,  6. 

V.  i.  558.    Sheriff,  65. 71.  7a  v.  iL  3CM,  365. 

United  States,  2.  v.  ii.  430. 

V. ,  1  J.  C.  248.    Amend- 


ment, 20.  V.  L  42.    Costs,  85.  v.  L  429. 
v. ,  C.  C.  92. 1  J.  C.  R.  24a 


Practice,  175.  v.  ii.  26^1. 

V.  Nuncaster,  12  J.  R.  395.    Evidence, 


13.  V.  1.  567.    Execution,  16.  y.  L  608. 
Vol.  U.  74 


Holmes  v.  Remsen,  4  J.  C.  R.  460.  Chait- 
CEKY^Bankrupt,  230,  231.  233,  234,  235, 
236,  237,  238.  v.  L  192, 19a  Chancert— 
Foreign  Laws,  726,  727.  v.  L  245. 

V. ,  20  J.  R.  229.    Absconding 

and  Absent  Debtors,  la  v.  L  a 

v.  .  7  J.  C.  R.  28a    Chan- 


cznY—Judgmenl,   1100.  v.  L  288.     Cha.^- 
CTKY'-Pleading,  ia51.  v.  i.  342. 

v.  Trempcr,  20  J.  R.  29.    Chattels,  5^ 


a  V.  i.  4oa 

V.  United  Insnrance  Company,  2  J.  C. 

399.    Insurance,  402.  v.  ii.  81.     Partner- 
ship, 1.  V.  ii.  164.  • 

V.  Williams,  3  C.  R.  98.    Amendment, 


77.  V.  L  48.    Practice,  39.  71.    v.  ii.  25a 

256. 
Holtv.  Johnson,  14  J.  R.  425.    Distress,  9. 

v.  L  5ia    Trespass,  15.  v.  ii.  406. 
Hood  V.  Inman,  4  J.  C.  R.  437.    Chancert — 

Pleading,  1537, 1.538, 1539.  v.  L  332. 
Hooker  v.  (Jummings,  20  J.  R.  90.    Fisheries, 

10,  11.  V.  L  632.    Highway,  40,  41.  v.  iL 

a 

Hopkins  t.  Bcedle,  1  C-  R.  347.    Judgment, 
35,  36.  V.  ii.  97.     Slander,  3,  4.  v.  ii.  ^\. 

■  V.  Fleet  and  others.  Overseers  of  Oys- 
ter Bay,  9  J.  R.  225.  Poor,  27.  v.  ii  240. 
Slaves,  13, 14.  v.  U.  387. 

v.  Hopkins,  10  J.  R.  369.    Distress,  a 


V.  L  5ia  Pleading,  336,  337.  51 7,  51 8, 519. 
v.  iL  214.  232,  233.  Replevin,  a  12, 13, 14. 
y.  u.  339,  340.    Trespass,  124.  v.  ii.  414. 

V.  Menderback,  5  J.  R.  234.    Prac- 


tice, 3a  V.  ii.  257. 

y.  Smith,  11  J.  R.  161.    Evidence, 


379.  Y.  L  601.    Partnership,  13.  y.  ii.  166. 
Hombeck  v.  Sleght,  12  J.  R.  199.    Deed,  Sa 

y.  i.  494, 495. 
V.  Westbrook,  9  J.  R.  73.    Deed,  5, 

6, 7,  8.  51.  y.  L  490.  494 
Home  V.  Barney,  19  J.  R.  247.     Error,  5.  7. 

v.  L  550.     Mandamus,  9.  v.  ii.  12a 
Horton  v.  Hicks,  12  J.  R.  341.    Insolvent,  77. 

v.  iL  3S2. 
Hotchkiss  y.  Lathrop,  1  J.  R.  28a    Libel,  26, 

27.4a  v.iL118,119. 
V.  Le  Roy,  9  J.  R.  142.    Attorney 

and  Counsel,  61,  62.  v.  L  85. 

V.  M'Vickar,  12  J.  R.  40a    Execu- 


tion, 4.5,  46,  47.  V.  L  609.    Judgment,  1,  2. 
*  y.  iL  93.    Trover,  1, 2.  v.  iL  417. 
V.  Trustees  of  Religious  Society  in 

Homer,  7  J.  R.  a56.    Courts  of  Justices  of 

the  Peace,  »>,  27.  v.  L  454. 
Hough  V.  Stover,  2  C.  R.  221.    Practice,  632. 

V.  ii.  303. 
Houglitalling  v.  Lewis,  10  J.  R.  297.    Agree- 
ment, 81.  %3, 84.  V.  L32. 
Houghton  y.  Strong,  1  C.  R.  486.    Courts  of 

Justices  of  the  Peace,  65.  v.  i.  458. 
House  V.  Low,  2  J.  R.  378.    Certiorari  to  a 

Justice's  Court,  68.  v.  L   154.      Evidence, 

150.  V.  L  580. 
Howard  v.  Easton,  7  J.  R.  205.    Frauds,  87 

V.  L  648. 
v.  Moffat,  2  J.  C.  R.  206.    Chah- 

cT.Kx—H'Bhanti  and  JVyfe,  835,  636,  837, 

838.  V.  L  257,  258. 
Howell  V.  Baker,  4  J.  C.  R,  118.    Ciujf  csht- 
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DraudB,  736.  T.  i.  24a  Chancekt—Ptoc- 
fiee,  19S7.  ▼.  i.  368.  Chaiccert — JVusUf 
2099, 2100, 2101.  v.  L  389. ' 

Uowell  y.  Denniston,  3  C.  R.  96.  Practice, 
217. 256.  V.  iL  268.  271. 

Howes  v.  Barker,  3  J.  R.  506.  Agreement, 
82.  V.  L  32.  ABSumpeit,  144  V.L72.  Evi- 
dence, 135.  V.  i.  579. 

Ilowland  t.  Lennox,  4  J.  R.  311.  Costs,  112. 
V.  L  431. 

Y.  Lnce,  16  J.  R.   135.    Common 

Schoola,  4, 5.  v.  L  409. 

V.  Ralph,  3  J.  R.  20.    Fraada,  2. 


V.  i.  63I>.    Practice,  8a  564.  v.  ii.  256. 298. 

lIoTt  V.  Campbell,  C.  C.  128.  Practice,  601. 
614.  v.  iL  300. 304. 

*—  V.  GeLston,  13  J.  R.  139. 141.  561.  Dam- 
acres,  7.  v.  L  466.  Evidence,  66, 67,  68,  69, 
70.  V.  i.  572.  Independent  State,  1,  2,  a 
V.  ii.  14, 15.  Injunction  from  Chaincery,  1, 
2.  V.  iL  22.    Trespass,  la  92.106.  v.iL  405. 

412,  4ia 

V. ^  15  J.  R.  221.    Error,  7a  v.  L 

55a 

V. ,  8  J.  R.  179.    Practice,  176. 

▼.  iL  264, 265. 
y.  Hudson,  12  J.  R.  907.    Execution,  48, 

49,  50.  y.  L  609. 

y.  Peterson,  4  J.  R.  108.    Execution,  121. 


V.  L  6ia 

v.  Wildfire,  3  J.  R.  518.    Evidence,  367, 

y.  L  600.    Ships  and  Seamen,  73,  74.  y.  iL 

379. 
Hubbard  y.  Hack,  17  J.  R.  127.    Arrest,  5. 

y.  L  50. 
V.  Spencer,  15  J.  R.  244.    Courts  of 

Justices  of  the  Peace,  254.  v.  L  475. 
Hubbel  y.  Coudrey,  5  J.  R.  122.    Assumpsit, 

22.  y.  L  58.    Evidence,  73.  v.  L  573.    Lim- 
itation of  Actions,  9.  y.  iL  120. 
Hubbly  y.  Brown,  16  J.  R.  70.    Bills  of  Ex- 
change, &C.,  184,  y.  L  137.    Evidence,  281, 

282.  341.  v.  L  59a  598. 
Hudson  v.  Henry,  1  C.  R.  67.    Practice,  258. 

405.  v.  iL  272.  284. 
f  Overseers  of,  v.  Tsffbkanaok,  18  J.  R. 

245.    Poor,  a  v.  u.  238. 
v.  Swift,  20  J.  R.  24.    Assumpsit,  179, 

180.  v.  L  7a 
Hughes  y.  Smith,  5  J.  R.  168.    Pleading,  501, 

502,  503.  v.  ii.  231.  Sheriff,  38, 39.  y.  ii.  302. 
Huguet  y.  Hallett,  1  C.  R.  55.     Bail,  34,  35. 

47.  y.  L  99,  100. 
HuU  y.  Oneida  Superyison,  19  J.  R.  259.    Sa- 

pervisors  of  Counties,  5.  v.  iL  395, 39a 
Hulse  y.  Young,  16  J.  R.  1.     Pleading,  41. 

y.  iL  187. 
Humphrey  v.  Gardner,  11  J.  R.  61.    Notice, 

5.  y.  iL  153, 154. 
y.  Phinney,  2  J.  R.  484.    Dower, 

la  53,  54.  y.  L  519.  521. 
Hunn  v.  Browne,  1  C.  R.  2a    Practice,  625. 

y.  u.  302.      . 
y. i  2  C.  R.  38.    Sale  of  Chat- 
tels, 21.  36, 37.  y.  u.  34a  345. 
Huntv.Brooks.l8J.R.5.  Insolvent,  5a  v.iL  30. 
V.  Burrell,  5  J.  R.  137.     New  Trial,  11. 

y.  u.  14a    Sheriff,  37.  v.  ii.  361. 

v.  Knickerbocker,  5  J.  R.  327.    Agree- 

n,e5.  V.L80. 


Hunt  y.  Lion,  3  J.  C.  140.    Costs,  52.  y.  L  42a 

Lotteries,  1, 2.  v.  iL  125. 
V.  Onderdonk,  3  J.  R.  149.    Practice,  72. 

V.iL  25a 
Huntington  v.  Trustees  of  Nicc^  3  J.  R.  56a 

ChaKceet— ^^pjieoj,   129,   130.   150.    y.  L 

17a  180.    CBANcmKT^Evidtnee^  571.  v.  L 

230.    Chancekt— ^'uHcftoM,  995.  v.  L  275l 

Chancert— fVodice,  180a  v.  L  d5a 
v.  Havens,  5  J.  C.  R.  2a    Chah- 

CEET-^-Z^Be^l,  448, 449,  4Sa  y.  L  216, 217. 
Hurtin  v.  Hopkins,  9  J.  R.  2a    New  Trial,  17. 

y.  iL  144. 
Husted,  Case  of,  1  J.  C.  136.    Habeas  Corpoa, 

1.  v.  iL  1. 
Hutchins  v.  Fitch,  4  J.  R.  222.    t^nrts  of  Jus- 

tices  of  the  Peace,  119, 204. 301.   v.  L  463^ 

46a  471.  479. 
Hutchinson  v.  Peck,  5  J.  R.  19a     Action  on 

the  Case,  34, 35, 3a  v.  L  14. 
Hyatt  v.  Wood,  3  J.  R.  239.      AsaanH  and 

Battery,  1.   v.  L  52.    New  Trial,  52.  v.  iL 

147. 
v. ,  4  J.  R.  1.50.    Forcible  Ectiy, 

^c,  1.  v.  1. 632.    Pleading,  335.  338.  556, 

557, 558.   v.  ii.  214.  236^  237.    Tenant  at 

Sufferance,  2.  v.  iL  398.    Tree^Mss,  33^  31, 

35.  81.  y.  ii.  407.  4U. 
Hyde  v.  MeMn,  11  J.  R.  Si.    Militia,  17, 18 

19,  20.  y.  iL  135. 
Hyalop  V.  Qarke,  14  J.  R.  45&    Frands,  16 

V.  L  641. 

I.  Sl  J. 

Icard  y.  Goold,  11  J.  ft.  279.    Ships  and  Sat- 

men,  81.  v.  ii.  380. 
Iralay  v.  Sands,  1   C.  R.  46a    Office  aad 

Officer,  la  v.  iL  13a    Trespass,  91.  t.  ii. 

412. 
Infforsoll  y.  WOsoti,  3  J.  R.  437.    Courts  of 

Justices  of  the  Peace,  54.  y.  L  45a    Infist, 

21.  y.  ii.  21. 
Ireland  v.  Kip,  11  J.  R.  231.  /  BiDs   of  Ex- 
v.  — ,  10  J.  R.  490.  {  change,  &c, 

135, 136, 137.  y.  L  132. 
Irwin  V.  Cargcll,  8  J.  R.  407.    Courts  of  Jus- 
tices of  the  Peace,  175.  v.  L  468. 
Iryine  v.  Cook,  15  J.  R.  239.    Evidence,  314. 

v.  L  59a 
y.  Knox,  10  J.  R.  365.     Courts  of  Jus- 
tices of  the  Peace,  lia  v.  L  462. 
Ives  y.  Ives,  13  J.  R.  235.    Afifreement,  Ii 

23.  V.  L  23. 25.    Tenant  at  Will,  9.  v.  ii.  397. 
Jackson,  ex  dem.  Aikin,  v.  Bancroft,  3  J.  R> 

250.    Ejectment,  170.  v.  L  541.     Practice, 

364.  y.  iL  281. 
, Allen,  y.  FIoT^nce,  16  J.  It 

47.    Dee6, 13, 14, 15.  v.  L  491. 

.,  y.  Bell,  19  J.  R.  168. 


Ejectment,  137.  v.  L  640. 

Anderson,  v.  ITLeod,  12  J* 


R.  182.    Ejectment,  51.  y.  L  529. 

Antell,  v.  Brown,  3  J.  R.  45P. 


Ejectment,  7.  v.  L  524.    Partition,  14.  t.  ii. 

Austen,  y.  Howe,  14  J.  B. 


405.    Descent,  9.  v.  L  505. 

Bain,  y«  Pulver,  6  J.  R.  37a 


Release,  3a  y.  iL  335. 


NAM£S  OF  CASES. 


Jickson,  ex  dem.  Banjar,  v.  WiLscm,  9  J.  R.  99. 

Patent,  5.  v.  iL  174. 
— ^  — ^—  — — ^  V.  — ^-^    9  J.  R. 

265.    Practice,  431.  v.  iL  286.     * 


Barclay,  v.  Hopkins,  18  J.  R. 
487.  Deed,  106.  ▼.  L  500,  ejectment,  72, 
ra,  74.  V.  L  531. 

Barhydt,  v.  Clow,  13  J.  R. 


157.     Pleading,  299.  v.ii.  211. 

Bartlett,  v.  Henry,  10  J.  R. 


185.  IfVauds,  7.  v.  i.  640.  Interest,  40,  41, 
42,  4a  V.  iL  88.  Mortgage,  48,  49.  v.  ii. 
141.    Notice,  a  V.  iL  m 

Bates,  y.  Lawson,  15  J.  R. 


539.    Evidence,  19a  v.  L  585. 

, .Bayard,  v.  Healy,  20  J.  R. 

495.    New-York  City,  v.  iL  152. 

Beach,  v.  Durland,  2  J.  C. 


314.    Devise,  31.  v.  L  510.    Evidence,  95. 
V.  L  575.    Will,  a  V.  iL  437. 

Beebe,  v.  Austin,  15  J.  R. 


477.      Mortgafire,  24.  28.   v.  iL  138,  139. 
Remainder  and  Reversion,  1,  2.  v.  iL  335. 
Beekman,  v.  France,  10  J.  R. 


42a    Patent,  V.  ii.  17a 


-,  V.  Haviland,  13  J.  R. 
229.    Ejectment,  la  234, 2a5.  v.  i.  525.  548. 

',  v.  Sellick,  8  J.  R. 


262.    Curtesy,  1, 2.  v.  L  485.    Limitation  of 
Actions,  29.  ▼.  iL  122. 

-^  V.  Stevens,  13  J.  R. 


4^5.    New  Trial,  54.  v.  ii.  147. 

-,  V.  Witter,  2  J.  R. 


180.    Evidence,  1 01 .  v.  L  57a 

Belden,  v.  Thomas,  16  J.  R. 


29a  Ejectment,  99.  123,  124.  v.  L  534. 
use.    Patent,  III.  v,  iL  178. 

J Bennet,  v.  Lamson,  17  J.  R. 

3C0.    Ejectment,  71.  v.  L  531. 

^ Benson,  v.  Matsdorf,  11  J.  R. 

91.  Advancement,  1,  2.  v.  L  21.  Deed, 
21.  133.  V.  L  491.  502.  Trust,  2.  7.  9.  v.  ii. 
423,  424. 

J Benton,  v.  Lau^hhead,  2  J. 

R.  75.    Ejectment,  57.  v.  L  520. 

^ Bleecker,  v.  Whitford,  2  C. 

R.  ?15.     Ejectment,  133,  134.  v.  L  537, 

53a 

Bond,  V.  Root,  18  J.  R.  60. 


Evidence,  78.  39a  v.  L  573.  60a  Onon- 
daga Commissioners,  10^  11.  la  v.  iL  157, 
158. 

Jackson,  er  dem,  Boyd,  v.  Lewis,  17  J.  R.  475. 
Onondaga  Commisnoners,  10, 11.  18.  v.  iL 
157,  158. 

^ Brayton,  v.  Burchin,  14  J.  R. 

124.  Champerty  and  Maintenance,  6  y.  L 
157.  Frauds,  la  v.  L  641.  Infant,  12,  13, 
14, 15.  V.  ii.  21. 

Brewster,  v.  Bull,  10  J.  R. 


336.  Bargain  and  Sale,  5,  6.  v.  L  113. 
Costs,  127.  V.  L  432.  Deed,  41.  v.  L  493. 
Evidence,  123. 202.  39.S.  v.  i.  578.  586. 603. 
Military  Bounty  Lands,  la  v.  ii.  132. 
Onondaga  Commissiouets,  15,  16,  17.  v.  iL 
158. 

, Bonnel,  v.  Foster,  12  J.  R. 

48B.  Deed,  143.  v.  L  503.  Ejectment,  12. 
162.  V.  L  525.  540.  Evidence,  142.  v.  L 
580 

-,  V.  Sharp,  9  J.  R.  163. 


Deed,  109.  lia  v.  L  500,  501.     Ejectment, 
98,  99. 108. 122, 12a  v.  L  533, 534.  536. 

^ ,  V.  Wheeler,  10  J. 

R.  164.    Ejectment,  a  v.  L  524. 

, Bowers,  v.  Crafts,  18  J.  R. 

110.    Frauds,  3,  4.  v.  L  639.    Mortgage, 
41,  42.  V.  iL  14a 

^ Bowne,  V.  Hinman,  10  J.  R. 

292.    Ejectment,  139.  v.  L  538. 

Boyd,  V.  Lewis,  13  J.  R.  504. 


19.    Devise,  47, 48, 49.  v.  L  513. 

Bristol,  V.  Elston,  12  J.  R. 


452.    Deed,  111,  112. 139.  v.  L  501,  502. 

Bromley,  v.  Bexijamin,  8  J. 


R.  101.    Statutes,  28, 29.  v.  iL  392,  39a 

Bronck,  v,  Crysler,  1  J,  C. 


125.    Condition,  27.  v.  L  4ia    Ejectment, 
47.  V.  L  528. 

Brett,  V.  Hunt,  6  J.  R.  la 


Limitation  of  Actions,  31.  v.  iL  122. 

Brown,  v.  Ayers,  14  J.  R. 


224.    Ejectment,  130.  v.  L  537.    Estoppel, 
la  V.  L  565. 

.,v.M^ey,15J.R.234. 


Ejectment,  35.  v.  L  527. 

Bryant,  v.  Ketchum,  8  J.  R. 


479.     Champerty  i^id  Maintenance,  1,  2. 
v.  L  15a    Deed,  13a  v.  L  502. 

Burhans,  v.  Blanshan,  3  J.  R. 


292.    Devise,  52.  v.  L  514.    Evidence,  8a 

91.  V.  L  674,  575. 

— -,  V.  ■    ■  ,  6  J.  R. 


54.    Devise,  52.  v.  L  514 

Burnet,  v.  Keller,  18  J.  R. 


310.    Costs,  125.  V.  L  432. 

Burr,  V.  Sherman,  6  J.  R.  19. 


Evidence,  161, 162.  208.  234.  v.  L  581. 587. 
589. 

Bunt,  V.  Ransom,  10  J.  R. 


407.    Onondaga  Commissioners,  1 9, 20.  v.  iL 
158. 

Bushf  V.  Hasbrouck,  12  J.  R. 


192.    Evidence,  203.  v.  i.  586. 

',  V.  Coleman,  2  J.  R.  391. 


Devise,  17.  v.  L  508. 

B\itler,  V.  Ditz,  1  J.  C.  392. 


-I  ^ 


C.  C.  102.    Ejectment,  170.  v.  L  541. 

-,  V.  Gardner,  8  J.  R. 


304.    Deed,  57.  84.  v.  L  494.  496.    Lease, 
8.  V.  ii.  109.    Patent,  35.  v.  iL  177. 

Caldwell,  v.  Hallenback,  3  J. 


R.  394.    Evidence,  331.  v.  L  597. 

Cantine,  v.  Stiles,  3  J.  R. 


493.    Circuit  Courts  of  the  United  SUtes, 
5,  a  V.  L  48a    Ejectment,  19a  v.  L  544. 

Campbell,  v.  HoUoway,  7  J. 


R.  81.    Husband  and  Wife,  13, 14.  v.  ii.  10, 
11. 

Carman,  v.  Roosevelt,  13  J. 


R.  97.  Deed,  33. 144.  v.  L  492.  50a  Ex- 
ecution, 77.  82.  V.  L  6U,  612.  Heir,  2. 
V.  iL  a  > 

Carr,  v.  Green,  4  J#»R.  16a 


Ejectment,  57.  v.  L  529.    Mortgage,  1.  v.  iL 

13a 

Casselman,  v.  Leppcr,  3  J. 


R.  12.    Patent,  TIL  v.  iL  179. 

Center,  v.  Campbell,  19  J.  R. 


281.    Deed,  117, 118.  v.  L  501. 


NAMJ!J!$  OF  CASES. 


Jackscm,  ex  dem,  Chnrch,  y.  BrownBon,  7  J.  R. 

227.    Ejectnient,  217.  ▼.  i.  546.    Lease,  7. 

18.  V.  il  109, 110.    Waste,  1,  2,  3,  4.  v.  ii. 

435. 
, Clark,  V.  Babcock,  16  J.  R. 

112.    Ejectment,  203.  v.  i.  545. 

,▼.  MorBe,18J.  R.441. 


Taxee,  6,  7, 8.  v.  iL  396,  397. 

-,  V.  O'Donaffhy,  7  J.  R. 


247.  Dower,  12,  13,  14,  15.  fe.  4a  ▼.  i. 
518,  519.  521.  Tenant  in  Common,  a  v.  iL 
390., 

Clarke,  v.  Reeves,  3  C.  R. 


28a     Deed,  85.  v.  I  496.    Patent,  20.  v. iL 
175.  179. 

Clowes,  V  Hakes,  2  C.  R. 


335.    Ejectment,  5. 2S^  y.  L  52a  547. 

— — , '  '        ,    y.    Vanderiieyden, 

17  J.  R.  167.  Dower,  49.  y.  i.  521.  '  Evi- 
dence, 154,  155.  v.  L  581.  Husband  and 
Wife,  37, 3a  v.  ii.  la 

Cobley,  v.  Valentine,  3  C.  R. 


12a    Practice,  421.  y.  ii.  285. 

Coe,  y.  Kniffin,  2  J.  R.  31. 


Evidence,  2ia  230.  v.  L  587,  58a    Will,  a 
11.  y.  iL  430,  437. 

Colden^  y.  Affan,  1  J.  R.  27a 


Condition,  23.  y.  L  412.    lease,  Id  v.  iL 
110. 

,  y.  Brownell,  3  J.  R. 


140.    Practice,  627.  y.  iL  30a 
— — —  -^-^^—  Y   ___..,.^  3  C   R 

151.    Practice,  577,  578.\.  ii.  298,' 299. - 

267.   'condition,  22.  y.  L  41^    Lease,  4.' 
y.  iL  109. 

-,  r.  Chase,  15  J.  R. 


354.    New  Trial,  58,*  59.  v.  i  148. 

>  y.  Moore,  13  J.  R. 


5ia    Ejectment,  114,  115.  y.  L  535,  536. 
Evidence,  183.  v.  i.  584. 

-,  v.  Rich,  7  J.  R.  194. 


Lease,  15.  y.  iL  110.     Pleading,  288,  289. 
.  ii.  210. 

.,  y.  Walsh,  14  J.  R. 


407.    Frauds,  17.  v.  i.  641.    Trust,  19.  v.  ii. 
425.    Will,  24.  V.  iL  439. 

Cooder,  v.  Woods,  1  J.  C. 


ICa    Evidence,  95^  y.  L  575.    Will,  8.  v.  ii. 
437. 


^ Cooper,  y.  Oiren,  16  J.  R. 

167.    Power,  15, 16.  v.  iL  249. 

■,  v.  Cory,  8  J.  R.  385. 


Deed,  1, 2,  3. 20.  y.  L  490,  491.  Statutes, 
11.  v.  ii.  391.  Supervisors  of  Counties,  4. 
y.  iL  39a 

Cornelius,- V.  M'Kee,  8  J.  R. 


429.    Onondagi,  Commissioners,  10. 152,  la 
y.  ii.  157. 

Corson,  y»  Ckincs,  20  J.  R. 


301.    Husband  and  Wife,  16,  17.  20.   v.  iL 
11.    Limitation  of  Actions,  90.  v.  iL  122; 
Counter,  v.  Giles,  3  C.  R.  8a 


Practk^e,  66.  602L  v.  iL  255.  300. 

Craigie,  y.  Wilkinson,  16  J. 


R.  14a    Deed,  39,  40.  v.  L  49a 

Cramer,  y.  Stiles,  3  C.  R. 


14a    Ejectment,  209.  v.  i.  545. 

Crosset,  v.  Hunter,  1  J.  R. 


4951,    Patent,  25.  v.  iL  17a 


Jackson,  ex  dem.  Cuitiss,  y.  Bronson,  19  J.  R. 

325.    Ejectment,  20.  v.  L  5%. 
, '   '         Culveiiiouse,  v.  Beach,  1  J. 

C.  399.    Alien,  5,  6, 7,  8, 9. 29.  v.  L  a  37, 

38.  40.    Deed,  75,  7a  v.  L  497. 

Dockstader,  v.  King,  18  J.  R. 


50a    Indians,  17.  v.,iL  la 

Danforth,  v.  Murray,  12  J.  R. 


201.    Estoppel,  10, 11.  v.  L  564 

Davy,  y.  De  Watts,  7  J.  R, 


157.    Ejectment,  132.  v.  L  537.    Guardian, 
a  y.  L  654. 

Decker,  y.  Merrill,  6  J.  R. 


18a    Devise,  14. 22. 3a  v.  L  508, 509. 511. 
Denniston,  v.  Denniston,  4  J. 


R.  311.    Ejectment,  18a  y.  L  54a    WSl, 
7.  V.  iL  437. 

De  Ridder,  y.  Rogers,  11  J. 


R.  33.    Lease,  35, 36, 37.  v.  iL  112.    Plead- 
ing, 513,  514,  5ia  y.  iL  232. 

Dickson,  y.  Stanley,  10  J.  R. 


13a  Evidence,  138.  v.  L  579.  Militiry 
Bounty  Lands,  a  v.  iL  1301  Patent,  1*1 
y.  u.  175. 

Din,  v.  Tyler,  2  J.  R.  4«. 


Ejectment,  64.  v.  L  531. 

Donaldson,  v.  Lncett,2  C.  R. 


36a    Evidence,  127, 128.  y.  L  57a    Patent, 
in.  y.  iL  179. 

Donally,  v.  Walsh,  3  J.  R. 


22a  Cofporation,  3.  v.  L  4ia  Eject- 
ment, 220.  t.  L  54a  fiyidence,  51,  SSL  v.'L 
571. 

Dunbar,  v.  Todd,  2  C.  R.  181 


Deed,  133.  y.  L  502.     I^ctment,  91,  92L 

y.  L  533. 

^ = ,y.— ^ — ^,3J.R-30a 


Deed,  9a  y.  L  499.     Evidence,  8a  v.  L 

574. 

— — .    ■  ■   -.  y.  — — — •   6  J.  R. 


257.  Ejectment,  79.  v.  L  532.  Infcnt,  8,  a 
y.  ii.  20,  Onondaga  CommissionerB,  21  v.  iL 
159. 

Dutican,  v.  Harder,  4  J.  R. 


202.    Ejectment.  2a  82, 83.  131.  v.  L  SOL 
532.  537.    Partition,  2.  v.  ii.  161. 

Eames,  v.  Phipps,  12  J.  a 


4ia    Deed,  63.  «a  v.  L  495,  49a 

Ellsworth,  V.  Janscn,  6  J.  a 


73.    Power,  2, 3,  4,  a  v.  h.  247. 

-, Elmcndor£  v.  Jackson,  7  J. 

R.  214.     Allen,  la   v.  i.  38.    Descent,  7. 
V.  ii.  505.    Escheat,  2.  v.  i.  56a 

Ervin^,  v.  Bushnel,  13  J.  a 


330.    Costs,  ICO.  v.  I  43a    Eiectment,21i 
v.  i.  54a 

Ferris,  v.  Puller,  4  J.  R.  21^ 


Ejectment,  58,  59.  v;  L  530. 

Fectcc,  y.  Stcmhergh,  20  J. 


R.  49.    Evidence,  8a  ISa  v.  L  574.  581. 
Finch,  y.  Rough,  1  C.R.251. 


Ejectment,  168.  v.  L  541. 

Fisher,  v.  Creal,  13  J.  R.  1 W 


Egectmcnt,  12a  129.  159.    v.  L  537.  54a 
Partition,  25.  v.  iL  16a 

-,  y.  Ferguson,  3  G.  a 


127.    Pnicticej599.  v.  iL  300. 

Pitzroy,  v.  Sample,  1  J.  C.  231. 


Coparceners,  y.  L  415.    Ejectment,  65.  y.  l 


NAMES  OF  CASES. 


zjoua 


Jackson,  ex  dknu  Folliard,  ▼•  Wright,  4  J.  R. 

75.     Alien,  2.  1().  v.  i.  37,  38.    Onondaga 

Commissioners,  22.  v.  ii.  158. 
, Fonda,  v.  Teele,  7  J.  R.  28. 

Onondaga    Commissionen,  7,  6,  9.  v.  ii. 

157. 

Fosdick,  V.  West,   10  J.  R. 


4<Ja     Deed,  109.  115.  v.  i.  500,  501.     Stat- 
utes, 33.  V.  ii.  393. 

Frost,  ?.  Horton,3  C.  R.  197, 


Limitation  of*  Actions,  10.  v.  iu  120. 

Gansevoort,  v.  Murray,  2  J. 


Jackson,  tx  dtm.  Hardenbergh,y.  Schoonmaker, 
2  J.  R.  230.  Deed,  9,  10.  55,  56.  97.  99. 
V.  i.  490.  495.  499.  Ejectment,  97.  v.  I  533. 
Patent,  III.  v.  iL  178. 

4J.  R.  161.    Evidence,  77.'v.'i.  57a 

't f  ▼• h 


C.  219.    Practice,  6ia  655.  v.  ii.  302.  305. 

-^  V.  Lunn,  3  J.  C. 


109.     Alien,  5,  6,  7,  8,  9.  la  15.  v.  i.  37,  38. 
Ejectment,  22.  48.  v.  i.  526.  528. 

-,v.Parker,3  J.  C. 


124.    Ejectment,  98,  99, 100.  v.  i.  533.  534. 
Gardner,  v.  Laird,  8  J.  R.  489. 


New  Trial,  ▼.  ii.  145. 

Garland,  v.  Browner,  18  J.  R. 


37.     Evidence,  259.  v.  i.  591. 

Giffbrd,  v.  Sherwood,  2  J.  C. 


37.    Patent,  III.  v.  ii.  178. 

Gilbert,  v.  Wood,  7  J.  R.  29a 


>-— 

Indians,  1.  4.  v.  ii.  15. 

, — y  V.  Bnrgott,  10  J.  R. 

457.  Deed,  109.  114.  v.  i.  500,  501.  Frauds, 
1.  V.  i.  639. 

Gillespie,  v.  Woolsey,  11  J. 


R.  446.  Evidence,  81,  82.  160.  164.  v.  i. 
574.  581,  5^.  ParUUoo,  11,  12l  ▼.  it  162. 
Trust,  16.  V.  iL  425. 

Gillet,  V.  Brown,  15  J.  R.  264. 


Indians,  14, 15, 16.  ▼.  ii.  16. 

Gomez,  v.  Hendricks,  3  J.  C. 


214.     Descent,  5,  6.  v.  L  505. 

Goodrich,  v.  Ogden,  4  J.  R. 


140.    Ejoctment,  165.  v.  i.  541.    Evidence, 
288.  V.  L  594. 

— -,  v»  — — ,  7  J.  R. 


23a    Ejectment,  143.  v.  i.  538.   Patent,  33. 
▼.  ii.  17/. 

Goose,  y,  Demarest,  2  C.  R. 


382.    Ejectment,  218.  v.  i.  546. 

Gouch,  v.  Wood,  12  J.  R.  73. 


Deed,  57.  v.  i.  495. 

GraU,  ▼.  Catlio,  8  J.  R.  520. 


Attainder,  5,  6.  v.  i.  79.    Statutes,  23,  24, 
25.  v.  ii.  392. 

-,  V ,  2  J.  R.  248. 


Attainder,  5,  a  v.  i.  79.  Deed,  67.  v.  i.  496. 
ExecuUon,  70,  71.  90,  91,  92.  v.  i.  610.  612, 
6ia  Frauds,  49.  v.  L  645.  Statutes,  23, 
24,  25.  T.  ii.  392. 

Green,  y.  Billings,  1  C.  R. 


252.    Sheriff,  67.  y.  ii.  364. 

-,  v.  Clark,  3  J.  R.  424. 


Agreement,  13.  y.  i.  23. 

Griswold,  y.  Bard^  4  J.  R.  230. 


Deed,  64.  y.  i.  49a  Ejectment,  106.  y.  i. 
534.  Evidence,  236.  368.  y.  i.  589.  600. 
Relation,  4.  v.  ii.  332. 

Hall,  y.  Burr,  9  J.  R.  104. 


Devise,  1.  v.  i.  50. 

Haines,  y.  Wood,  5  J.  R.  278. 


Ejectment,  207.  y.  i.  545. 

Hammond,  y.  Veeder,  1 1  J.  R. 


169.    Power,  1, 2. 10, 11.  y.  ii.  247, 24a 


4  J.  R.  390.    Ejectment,  49.  y.  i.  528.    Lim- 
itation of  Actions,  4, 5.  v.  ii.  120.    Remain- 
der and  Reversion,  7.  y.  ii.  33a 
-,  V. 


7  J.  R.  12.      Evidence,  175.  y.  i.  583.*    Pa- 
tent, 31, 32.  y.  ii.  176, 177. 

Harder,  v.  Moyer,  13  J.  R. 


531.    Devise,  10.  v.  t.  508. 

, Harris,  y.  Harris,  8  J.  R.  141. 

Devise,  23,  24.  v.  i.  509. 

Heet,  y.  Bush,  3  J.  R.  512. 


Military  Bounty  Lands,  4.  v.  ii.  130. 

Helmer,  y.  Harter,  14  J.  R. 


22a    Patent,  16.  v.  ii.  175. 

Henderson,  v.  Davenport,  18 


J.  R.  295.     Ejectment,  216.  249.  v.  i.  54a 
549.    Power,  13, 14.  y.  ii.  248,  249. 
,y. ^,20  J. 


R.  537.  Military  Bounty  Lands,  15.  y.  ii.  132. 
Herkimer,  v.  Billinger,  18  J. 


R.  369.    Devise,  46.  v.  i.  5ia 

Herrick,  y.  Babcock,  12  J.  R. 


889.    Devise,  la  y.  L  508.   Will,  19, 20, 21. 
y.  ii.  438. 

Hicks,  y.  Van  Zandt,  12  J.  R. 


169.    Devise,  2a  v.  i.  510. 

Hogeboom,  y.  Stiles,  1  C.  R. 


249.    Ejectment,  181, 182.  v.  i.  542. 
*,  y. '        1 1  Cy.  ic» 


501.    Ejectment,  182.  y.  L  542. 

Hornbeck,  v.  Seaman,  3  J.  R. 


495.    Public  Lands,  1, 2.  v.  ii.  330. 

Horton,  v.  Roe,  9  J.  R.  77. 


New  Trial,  50.  v.  ii.  147. 

-,  y.  Hart,  12  J.  R.  77. 


Evidence,  139.  v.  i.  579.  Patent,  11, 12.  v.  iu 
174.    Tenures,  v.  ii.  401. 

Houseman,  y.    Sebring  and 


Carpenter,  16  J.  R.  515.  Bargain  and  Sale, 
2.  v.  i.  113.  Covenant  to  stand  Seised,  &c., 
1,  2,  3.  v.  i.  445. 

Howard,  v.  Holloway,  7  J.  R. 


394.    Will,  9, 10. 13,  14.  v.  ii.  437. 

Hudson,   v.    Alexander,  3 


J.  R.  484.      Bargain  and  Sale,  5,  6.  v.  L 

iia 

Hull,  v.  Babcock,  4  J.  R.  418. 


Tenant  at  Will,  6.  v.  ii.  397. 

Humphrey,  v.  Givan,  8  J.  R. 


137.    Deed,  108. 110.  v.  L  500, 501.   Eject- 
ment, 146, 147.  V.  i.  539. 

Hungerford,  y.  Eaton,  20  J.  R. 


478.  Deed,  149.  t.  i.  504.  Evidence,  374. 
V.  i.  601.  Military  Bounty  Lands,  21,  22. 
y.  ii.  13a 

Hunt,  v.  Ferris,  14  J.  R.  346. 


Power,  12.  v.  ii.  248. 
— -, J  y. 


^2C.R.259. 
Practice,  550.  v.  ii.  29a 

Ireland,  v.  Hull,  10  J.  R.  461. 


Execution,  19, 20.  v.  i.  60a     Mortgage,  17. 
35, 36,  37.  v.  ii.  138. 14a 


NAMES  OF  CA8ES. 


Jickson,  ex  dem,  Jackiray,  v.  Stiles,  2  C.  R. 
368.    Ejectment,  20L  v.  i.  545. 

, Jwiwin,  V.  Joy,  9   J.  R.  102. 

Ejectment,  95.  v.  i.  5^      Patent,  III.  v.  ii. 
178: 

, Jauncey,  v.  Cooper,  1  C.  R. 

20.    Ejectment,  206.  V.  L  545.   Practice,  36. 
V.  ii.  253. 

Johnston,  v.  Decker,  11  J.  R. 


365.     Alien,  17. 23, 24, 25,  26, 27.  ▼.  L  39. 
Ejectment,  212.  v.  ii.  546. 

—  Jones,  V.  Brinckerbofi^  3  J.  C 


101.    Deed,  133, 134.  v.  i.  502.     Estoppel, 
5,  6, 7.  V.  i.  564. 

-,  V.  Lyons,  18  J.  R.  396. 


Ejectment,  191. 215.  v.  L  543. 546. 

-,  V.  Striker,  1  J.  C.  284. 


Deed,  25.  v.  L  492.      Execution,  35^  36.  74. 
▼.i.608.61]. 

Jane,  ▼.  Raymond,  1  J.  C.  85. 


Disseisin,  10, 11, 12.  v.i.  515.  Relation,  2. 
▼.  ii.  332. 

■  , Kane,  v.  Stembergh,  1  J.  R. 

153.  1  J.  R.  45.  Ejectment,  103w  ▼.  i.  534. 
Evidence,  187.  ▼.  i.  564.  Execution,  80.  v.  L 
612.  Trust,  7, 8,  9.  V.  il.  424.  Writ,  1.  v.  ii. 
440. 

Kelly,  V.  Belknap,  7  J.  R. 


300.    Ejectment,  171.  y.  i.  541. 

Kembail,  v.  Van  Slyck,  8  J. 


R.  487.    Ejectment,  141.  v.  i.  53a 

Kemp,  V.  Parker,  2  C.  R.  385. 


Practice,  690,  091.  v.  ii.  308. 


Keny on,  v.  Virgil,  3  J.  R.  540. 
Practice,  9a  v.  ii.  257. 

Kincard,  ▼.  Scott,  6  J.R.  330. 


CosU,  113.  V.  i.  431. 

King,  y.  Burtis,  14  J.  R.  391. 


Ejectment,  15.  y.  i.  525.     Evidence,  5235. 
267.  v.  i.  589.  592.    Power,  6.  v.  ii.  247. 

Kingston,   Trustees  of,  y. 


Louw,  12  J.  R.  252.  Deed,  34.  y.  i.  492. 
Kingston,  Town  of,  v.  iL  107.  Patent,  21. 
y.  ii.  175. 

Kip,  y.  Corley,  14  J.  R.  323. 


Practice,  135, 136.  v.  ii.  261. 

Klein,  v.  Graham,  3  C.  R.  188. 


Ejectment,  102, 103. 136, 137.  v.  i.  534. 538. 
Execution,  84.  v.  i.  612. 

Klock,  y.  Hudson,  3  J.  R.  375. 


Champerty  and  Maintenance,  13.  v.  i.  157, 
158.  Deed,  83.  v.  i.  497.  Ejectment,  79, 
80.  85.  V.  i.  532.  Indians,  5,  6.  v.  ii.  15. 
PaUnt,  1, 2.  y.  ii.  17a 

-,  y.  Richtmyer,  13  J.  R. 


367.  Ejectmentj  34.  36.  y.  L  527.  Evi- 
dence, 184.  v.  i.  584.  Partition,  5,  6.  v.  ii. 
161.    Principal  and  Agent,  26.  v.  iL  312. 

, 9  y ,  16  J.  R. 

314.  Partition,  a  V.  ii.  162.  Pleading,  407. 
v.  iL  222. 

, Latbrop,  y.Dumont,  9  J.  R. 

55.  Deed,  13a  135, 136.  V.  L  502.  Eject- 
ment, a  y.  L  524.  Pleading,  264.  y.  ii. 
208. 

1 Law,  V.  Virgil,  3  J.  R.  138* 

Practice,  84.  v.  ii.  256. 

Lawrence,  v.  Hilton,  16  J.  R. 


96.    Descent,  1, 2.  y.  L  504. 


Jackson,  ex  dem.  Lawyer,  v.  Stiles,  3  C.  R.  140L 

Practice,  48,  49.  v.  u.  254. 
, Le  Grange,  y.  Le  Grange,  19 

J.R.  386.    Will,  25, 2a  y.  iL  439. 

Lepper,  v.  Griswold,  5  J.  R. 


139.     Onondaga  Commissioners,  1,  2,  a 
y.  iL  157. 

Le  Roy,  v.  Stembergh,  1 C.  R. 


162.    New  Trial,  13.  y.  ii.  14a 

-,  y.  Larroway,  2  J.  C. 


114.  C.C.  124.    Costa,  129.  y.L  43a   Prac- 
tice, 47a  y.  u.  ^9, 290. 
-,  y.  — — — — ,  3  J.  C. 


28a    Evidence,  92.  v.  L  57a 

, Lewis,  v,  Powell,  2  J.  C.  67, 

Costs,  92.  v.  i.  430. 

, ^  y.  Scbultx,  18  J.  R. 


174.    J^ase,  27,28, 29,  y.iL  111. 

-,  y.  Van  Loon,  3  C.  R. 


105.    Practice,  365.  v.  ii.  281. 

—  Limerick,  v.  Vooriues,  9  J.  R. 


129.    Mortgage,  44.  y.  iL  141. 

Livingston,  v.  Baker,  10  J.R. 


270.    Ejectment,  67..  y.  L  530. 

-,  y.  Barringer,  15 


-> 


J.  R.  471.    Deed,  35,  3a  v.  L  492, 49a 

",  y.  Biyan,  1  J.  R. 


322.    Ejectment,  50.  y.  L  529. 

-,y.  Burton,  11  J.R. 


64.    Evidence,  1 18, 1 19, 120.  v.  i.  577. 

-,y.  Delancev,  II  J. 


R.  365.    Attornment,  2, 3, 4.  v.  i.  87.'  Deed, 
32,  33.  v.  i.  492.     Ejectment,  89.  v.  L  533. 
Will,  la  v.  iL  43a 
-^y. ^,13  J. 


R.  537.  Attornment,  3,  4.  v.  L  86,  87. 
C  HAN  CERT — Mmigagty  1356.  v.  L  31 4.  Deed, 
32,  Sa  v.  L  492.  Devise^  11.  14.  50,  51. 
y.  K  508.  514.  Disseisin,  7.  v.  L  515l  ^ect- 
meot,  116, 117.  v.  i.  536.  Execotion,  7d, 
76. 127.  v.  i.  611.  6ia  Scire  Facias,25, 2d. 
y.  ii.  351 ,  352.    Trust,  4.  y.  ii.  42a 

.,  y.  Frier,  16  J.  R. 


19a     Endence,   194.  200.  20a  y.  L  565, 
58a 

-,  17  J.  R. 


y. 


29.    Patent,40,4Ly.  iL'l77, 17a 

-,  y.  Hallenback,  13 


J.  R.  499.    Ejectment,  1 13.  v.  i.  535. 

-,  y.Kis8elbnck,lO 


J.  R.  336.    Evidence,  209.  v.  L  587. 

-,y.Neeley,lOJ.R 


374.     Evidence,  197,  198.  v.  L  585,  58& 
Notice,  4,  5.  v.  iL  15a 

-,y.  Niven,  lOJ.R 


335.    Ejectment,  5a  v.  i.  529. 

Livingston,  v.  Robins,  16  J 


R.  537.    Devise,  19.  50,  51.  5a  v.  L  50B, 
509.  513,  514. 

y.  ,  15  J 


R.  169.    Ejectment,  101.  v.  L  534. 

-,  v.  Sclover,  10  J 


R.  368.     Ejectment,  42. 172,  IT^v.uW 
541,542. 

-,Y.Wilsey,9J.R. 


267.    Ejectment,  Sa  v.  L  529. 

Lloyd,  y.  Tittts^  10  J.  R.  430 


Frauds,  .52,  5a  v.  l  645. 

, Loan  Officen  of  RensMlac^ 


NAMES  OF  CASES. 


T.  Bull,  2  C.  C.  E.  300.    1  J.  C.  81.    Estop- 
pel, 12.  V.  i.  564.     Frauds,  50.  v.  i.  645. 

Jackson,  ex  dcm,  Locksell,  v.  Wheeler,  6  J.  R. 
272.    Ejectment,  68, 69,  70.  v.  u  530. 

, Loux,  V.  Buel,  9  J.  R.  298. 

Ejectment,  2,  3.  v.  i,  524. 

Low,  V.  Hornbeck,  2    J.  C. 


1 15.  C.  C.  127.   Practice,  621. 624.  v.  iL  302. 

-,  V.  Aeynolds,  1   C.  R. 


20.    Ejectment,  170.  v.i.  541. 

•  V.  ^,'1    C.  R. 


144.    Ejectment,  13a  v.  i.  537. 

Ludlow,  V.  Myers,  8    J.  R. 


388.     Agreement,  12.  V.  i.  23.    Bargain  and 
Sale,  1.  3.  V.  i.  lia    Deed,  19.  75.  v.  i.  491. 
497.    Ejectment,  31, 32.  V.  1.526,527.  Use, 
5.  V.  iL  432. 
-,  V.  ,  3   J.  R. 


54L    Practice,  448.  V.  ii.  287. 

,  V.  Sowie,  13  J.  R. 


336.    Patent,  in.  ▼.  ii.  178. 

Lynch,  v.  Hartwell,  8  J.  R. 


442.    Corporation,  8,  9.  v.  i.  416.    Supervi- 
sors of  Counties,  1, 2.  v.  ii.  395. 

Malin,  v.  Gamsey,  16    J.  R. 


189.    Ejectment,  153,  154.  v.  i.  539,  540. 
Frauds,  24, 25.  v.  i.  642. 

s  ▼.  Malin,  15  J.  R.  293. 


Deed,  125.  v.  L  502.  Jury,  21.  y.  ii.  103. 
NewTrial,  40.  56.  v.ii.  14a  148.  Practice, 
480.  T.  ii.  290.  Will,  4,  5,  &  v.  ii.  436, 437. 
Mancius,  v.  Lawton,  10  J.  R. 


23.    Patent,  7,  8, 9, 10.  v.  ii.  174. 

Mapes,  V.  Frost,  6  J.  R.  135. 


Evidence,  373.  v.  i.  601. 

Martin,  v.  Piatt,  2  J.  C.  71. 


Mortgage,  31.  v.  IL  139.   Practice,  614.  v.  ii. 
302. 

-,  V.Pratt,  10  J.  R.  381. 
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Vandenberg,  y.  Bradt,  .3  C. 


R.  169.  Ejectment,  62. 160.  v.  L  530.  540. 
Evidence,  7a  v.  L  57a  Tenant  at  Will,  2, 
a  y.  U.  397. 
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NAMES  OF  CASE& 


Jackson,  ex  denu  Vaxidenberg,  v.  Bradt«  2  C. 
R.  303.  Military  Bounty  Lands,  7.  ▼.  iL 
130, 131.    Partition,  2a  v.  iL  ICQ. 

, ,  V.  Trusdell,  12 

J.  R.  24a    Evidence,  338.  v.  L  508.    Parti- 
tion, 24.  V.  iL  1G3. 

Vanderijm,  v.  Newton,  18  J. 


R.355.    Ejectment,94. 118, 119,  120,  121. 
▼.  L  53a  53a     Execution,  64.  v.  L  GIO. 

Vanderwenker,  v.  Stiles,  10 


J.  R.  67.    Ejectment,  200.  v.  L  544. 

Vandeuzen,  v.  Sciasam,  d  J. 


R.  499.    Ejectment,  38.  v.  L  527. 

Vanduzen,  v.  Vanduzen,  5  J. 


R.  144.  Evidence,  93,  94.  110.  372.  v.  L 
575,  57&  601.  Lunatics  and  Idiots,  1,  2. 
V.  iL  125.    Will,  1, 2.  v.  iL  43a 

Vandyke,  v.  Reynolds,  14  J. 


R.  335.    Indians,  11, 12.  v.  iL  la 

Van  Rensselaer,  v.  Andrews, 


18  J.  R.  431.    Lease,  34.  v.  iL  112. 

-,  V.  Cdlins, 


11   J.  R.  1.     Ejectment,  223,  224.    ▼.  L 
547. 

-,   v.    Hoge- 


boom,  11  J.  R.  16a     Ejectment,  225,  SS26. 
V.  L  547.    Patent,  37,  38, 39.  v.  iL  177. 

Van  Slyck,  v.  Son,  2  C.  R. 


178.     Evidence,  311.  v.  i.  595. 

-,  v.  Vedder,  2C. 


R.  210.    Patent,  22.  v.  iL  17a  179. 

Van  Valkenbergh,  v.    Van 


Burcn,  13  J.  R.  525.     Devise,  9.  y.  L  507, 
508.    Election,  6.  ▼.  L  550. 

Van  Vechten,  v.  Sill,  11  J. 


R.  201.      Devise,  6^  7.   v.  L  507.     Evi- 
dence, 129.  v.  L  578.    Will,  17.  v.  u.  438. 

Vought,  V.  Wood,  3  C.  R. 


lia    Patent,  III.  v.  iL  178. 

Viely,  V.  Cuerden,  2  J.  C.  353. 


Ejectment,  6a  135.  v.  L  530.  538. 

Vrooman,  v.  Smith,  1  J.  C. 


106.    Ejectment,  18a  v.  L  542. 

IJnion   Academy,   Trustees 


of,  V.  Plumbe,  8  J.  R.  378.    Coqioration,  11. 

V.  L  4ia 

Wadsworth,  v.  Woodworth, 


18  J.  R.  135.    Practice,  378,  379, 380.  v.  ii. 
282. 

-,  V.  WendeD,  12 


J.  R.  355.     Deed,  57.  v.  L  4a5. 

Wagoner,  ▼.  Murphy,  3  C. 


R.  82.'    Ejectment,  21 1.  v.  L  545,  546. 

Waldron,  v.  Welden,  3  J.  R. 


28a    Ejectment,  39.  v.  L  527, 528. 

Wallace,  v.  Carpenter,  11  J. 


R.  539.     Infant,  10,  IL  v.  ii.  20. 

Watson,  V.  Cris,  11  J.  R.  437. 


Ejectment,  90.  149.  v.  L  53a  539.     Evi- 
dence, 22a  v.  i.  588. 

-,  V.  Marsh,  I  C.  R. 


15a    Practice,  443, 444.  v.  iL  287. 

-,  V.  Smith,  13  J.  R. 


42a    Ejectment,  14.  v.  i.  525.     Fine,  1. 
V.  L  631. 

Welden,  v.  Harrison,  17  J. 


R.  6a    Lease,  22, 23, 24,  25,  26.  v.  ii.  110, 

in. 

Wells,  V.  Wells,  9  J.  R.  222. 


Devise,  la  34.  v.  L  508.  511. 


Jackson,  ex  denu  Whitbcck,  v.  Dcyo,  3  J.  R. 
422.  Ejectment,  60,  ij\.  141.  v.  L  53a 
538 

rl-, White,  V.  Cory,  10  J.  R.  :102. 

Bargain  and  Sale,  3,  4.  v.  i.  1  la  Eject- 
ment, 152.  V.  i.  539.  Evidence,  208.  v.  L 
587.    Husband  and  Wife,  19.  v.  iL  1 1. 

, ,  V.  White,  8  J.  R.  59. 

Devise,  4.  v.  L  507. 

Whitman,  v.  Douglas,  8  J.  R. 


367.    Patent,  34.  v.  iL  177. 

WhiUock,  V.  Mills,  13  J.  R. 


46a    Estoppel,  14.  v.  L  565.    Judgment,  14. 
V.  iL  95. 

Wickham,  v.  Belknap,  12  J. 


R.  9a    Ejectment,  9.  v.  L  525. 

Wilber,  v.  Brownell,  3  C.  R. 


222.    Frauds,  9,  10,  1),  12.  42.   v.  L  610. 
644. 

Williams,  v.  Chamberijm,  1 


C.  R.  171.    Practice,  409.  v.  iL  284. 

-,  V.  Stokes,  3  J.  R. 
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151.    Attamder,  10.  v.  L  79. 

Winter,  v.  M'Evoy,  1  C.  R. 


151.    Ejectment,  199.  v.  L  544. 

Winthrop,  v.  Ingraham,  4  J. 


R.  163.    Canada  Grants,  1,  2.  v.  L  14a 

-,  V.  Waters,  12  J. 


R.  365.  Deed,  138.  v.  L  50a  Ejectment, 
10. 99. 123.  V.  L  525.  534.  53a  Patent,  14, 
15.  V.  ii.  175w 

Wolcott,  V.  Crosby,  12  J.  R. 


854,    Ne#  Trial,  35.  v.  iL  146. 

Wood,  V.  Harrow,  12  J.  R. 


434.  Deed,  100,  101.  v.  L  499.  Eject- 
ment, 204,  205.  V.  L  545.  Evidence,  38. 
V.L569, 

>  V.  Swvt,  20  J.  R.  85. 


■i  ^ 


Covenant  to  stand  Seised,  &c.,  4,  5.  v.L44d, 
44a    Deed,  54.  v.  y.  495. 

Woodhull,  V.  Ramsey,  3  J. 


C.  234.  Evidence,  69,  90.  334.  383.  v.  L 
574,  575.  597.  602. 

■- , Woodruff,  V.  Gilchrist,  15  J. 

R.  89.  Colonial  Laws,  1,  2,  a  v.  L  405. 
Deed,  97.  102,  103,  104.  v.  i.  499,  50a 
Statutes,  16.  v.  ii.  391. 

Woodworth,  v.  Lindsey,  3  J. 


C.  8a    Patent,  20.  v.  ii.  175.  178. 

Wright,  V.  Dieflfendorf,  3  J 


R.  269.    Ejectment,  21.  45,  4a  v.  L  Sai 
528w    Patent,  27.  v.  u.  17a 

Wyckoff,  V.  Humphre^f,  1  J. 


R.  498.     Deed,  9a   v.  i.  4J>9.     Evidence, 
286.  V.  L  599,  .594.    Peijury,  1.  v.  iL  181. 
Wynkoou,  v.  Myers,  14  J.  R. 


354.   'partition,  29.  V.  1^1(^4. 

Yates,  V.  Hatheway,  15  J 


R.  447.    Deed,  23, 24.  37, 38.  v.  i.  491.41B. 
His^way,  2,  a  v.  iL  4. 

,  V.  How,  19  J.  R.  ea 


Military  Bounty  Lands,  17,  18.  v.  iL  132, 

13a 

Young,  ▼.  Ellis,  13  J.  R.  11^- 


Ejectment,  91. 109.  v.  L  53a  535.    Tenant 
at  Will,  a  V.  u.  397. 

-,  V.  Yredenbergh,  1  i. 


R.  159.  Deed,  134,  v.  L  502.  bectwent 
4a  V.  L  528.  Evidence,  231,  232.  -W 
V.  L  588, 589. 509.    Guirdian,5.  v.  L  651 
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Jackson^ erifem.  Zimmerman, ▼.  Zimmeiman, 
2  C.  R.  146.  Devise,  5.  v.  L  507.  Eject- 
ment, 144.  ▼.  i  598. 

JacfcBon  y.  Case,  12  J.  R.  431.  Practice,  606, 
007.  V.  ii  801. 

•  V.  Jackson,  1  J.  R.  424.    Husband 

and  Wife,  45.  v.  iL  14. 

V. ,  2  C.  R.  259.     Practice, 


550.  V.  ii.  296. 

V.  Mann,  1  C.  R.  123.    Practice,  477. 


T.iL290. 

V. 


2  C.  R.  02.  Attachment,  1. 
V.  L  77.  Costs,  83,  V.  i  429.  Practice,  4ia 
v.ii.  285. 

V.  N.  Y.  Ins.  Co.,  2  J.  C.  19L    Insur- 


ance, 102. 401.  y.  ii.  45.  81. 

V.  Randall,  11  J.  R.  405.    Costs,  35. 


56.  61,  62,  63,  64.    v.  i  424.  426,  427. 
f^ectment,  242.  244.  247.  v.  L  548,  549. 

y.  Rayner,  12  J.  R.  291.    Frauds,  63. 


72.  y.  i.  646,  647. 

y.  Richards,  2  C.  R.  34a    Bills  of 


Exchange,  ^c,  90. 118. 131.  134.  y.  i.  128. 
181, 132. 

y.  Smith,  5  J.  R.  115.    Attachment, 


12, 13.  y.  L  78.    Escape,  4.  ^.  i.  558.    Pris- 
oner, 2.  y.  iL  326. 

y.  Stiles,  11  i.  R.  407.    Ejectment, 


203.  y.  L  545. 

y.  Stone,  13  J.  R.  447.     ijjectment, 


248.  y.  L  549. 

Jacobdon  y.  Executors  of  Le  Grange,  3  J.  R. 
199.    Assumpsit,  116.  y.  L  69. 

y.  Fountain,  2  J.  R.  170.    Eyidence, 

328, 329, 330.  y.  L  597.    Release,  5.  y.  iL 
333. 

Jaqpes  y.  Methodist  Episcopal  Churcli,  17  J. 
K.  548. 3  J.  C.  R.  77.  Chancekt— ^%waf, 
136.  y.  L  179.  Chancert — Detdy  464.  y.  L 
2ia  CuAJ^CTRj— Husband  and  Wife,  858, 
859^860, 861, 862,  863,  864,  865,  866^  867. 
V.  I  260, 261. 

V. i  2  J. 

C.  R.   54a      Chancbrt— Pmdtee,  1890, 
1891, 1892. 1894. 1905.  y.  L  365, 366. 

James  y.  Badger,  1  J.  C.  131.  Bills  of  Ex- 
change, &.C.,  130. 178.  y.  i.  132. 13a 

y.  Hackley,  16  J.  R.  27a    Executors, 

Sic^  46,  47.  y.  i.  62a 

y.  Henry,  16  J.  R.  23a    Courts  of  Jus- 


tices of  the  Peace,  261.  y.  L  47& 

y.  Johnson,  6  J.  C.  R.  417.    Cban- 


cnr-'Minigage,  1202,  1293,  1294.  1302. 
1341,  1342.  i£K2,  135a  1357,  1358,  1359, 
1360.  y.  i  309, 310. 313, 314, 315.   * 

y.  Leroy,  6  J.  R.  274.    Apprentice,  5, 


6, 7.  y.  i.  49.     Master  and  Senrant,  1,  2. 
y.  iL  129. 

y.  M*Kemon,  6  J.  R.  54a     Chazi- 


cERT— Fradice,  1801, 1802.  y.  L  356. 
y.  Walruth,  8  J.  R.  410.     Pleading, 

139, 14a  y.  iL  196. 
Jansen  y.  Dayidson,  2  J.  C.  72.    Mandamus,  4. 

y.iL126. 
y.  Hilton,  10  J.  R.  549.      Escape, 

7.   y.  L  558.     Sheriff;  89,  90,  91.  y.  iL 

366. 

V.  Stoutenbergh,  9  J.  R.  369.    CoorU 


of  Justices  of  the  Peace,  8.  y.  L  45a 
Jaryia  y.  Hatheway,  3  J.  R.  180.       New 


TriaL  17.   y.  u.  144    Slander,  19.   y.  iL 

384. 
Jeffenon  County  Bank  y.  Chapman,  19  J.  R. 

322.    Banks,  12,  la  y.  L  111.    Set^fl^  22. 

36, 37.  y.  iL  355, 356. 
Jenkins  y.  De  Groot,  1  C.  C.  E.  122.    Chav- 

CTKT^^Debl&r  and  CndUcr,  395.  y.  L  210. 

Chaitcbrt — Exeeuiorf,  &c.,  626.  y.  L  235. 

Executors  and  Administrators,  9.  y.  L  620.    , 
y.  Pepoon,  2  J.  C.  312.    Amendment, 

6.  y.  L  41.    Pleading,  156, 157. 182, 18a  y.  ii. 

198.  200. 201. 

-  y.  Union  Turnpike  Co.,  1  C.  C.  E.  86. 


ABBompsit,  35.  y.  i.  60.    Turnpikes,  dtc, 
14.  y.  iL  427. 

y.  Waldron,  11  J.  R.  114.    Action  on 


the  Case,  28.  y.  L  14.    Office  and  Officer,  a 

y.  iL  155. 
Jenks  T.  HaUet,  1  C.  R.  60.  1  C.  C.  E.  3a 

Insurance,  5.  lOa  117.   y.  iL  34.  45^  46. 

Pleading,  399.  y.  iL  221. 
V.  Payne,  15  J.  R.  399.    Practice,  476. 

y.  iL290. 

y.  Stebbins,  11  J.  R.  224.     Inaolyent, 


57.  y.  ii.  30. 
Jenner  y.  J<^iffb,  6  J.  R.  9.     Eyidence,  250. 

y.  L  590.    Office  and  Officer,  14,  15.  y.  iL 

156.    Troyer,  8.  Id  y.  iL  4ia 
V. ,  9  J.  R.  381.     Action  on  the 

Case,  16, 17.  51.  y.  L  la  la    Pleading,  14. 

y.  iL  185. 
Jennings  y.  Camp,  13  J.  R.  94.    Assumpsit, 

91.  95, 96.  y.  L  66. 
Jerome  y.  Rosa,  7  J.  C.  R.  315.    Cbancert — 

JVoud,  767,  768.  y.  L  250.     Chaiccert— 

Mjumium,  989, 990, 991.  y.  L  275. 
y.  Whitney,  7  J.  R.  321.    BUls  of  Ex- 
change,  &c.,ll.  13,  14.    y.  L  119,  120 

Plea£ng,  85,  8&  y.  iL  191. 
Jewett  y.  Palmer,  7  J.  C.  R.  65.    Chancery — 

Vendor  and  Purchaser,  2186. 2190.  y.  L  398, 

399. 
Johnson  y.  Beardslee,  15  J.  R.  a     Limitation 

of  Actions,  41, 42, 4a  y.  iL  12a 
V.  Bloodgood,  2  C.  C.  E.  30a  1  J. 

C.  51.     Assignment,  11.  y.  L  53.    Bills  of 

Exchange,  61.  64.  y.  L  125.     Set-off,  32. 

y.iL356. 

y.  Dayergne,  19  J.  R.  134.    Eyidence, 


114.269,270.  y.L577.502. 

y.  Gere,  2  J.  C.  R.  54a    Cbaivcxrt^ 


Vendor  and  Ptarehaser J  flies,  y.  L397. 

y.  Hart,  3  J.  C.  322.    Cbancert^ 


Appeal,  154.  y.  L  181.  Chancery — MoH* 
gage,  1300.  y.  L  309.  Cbancert— P/ea<^ 
tng,  1561.  y.  L  334. 

y.  Haigfat  &  Mathews,  13  J.  R.  470. 


Bills  of  Exchange,  dLc,  90.  148.  v.  L  128. 
134.    Eyidence,  21&  y.  L  587. 

y.  Herkimer  Supervisors,  19  J.  R.  272. 


Highway,  21.  y.  iL  a 

V.  Hitchcock,  15  J.  R,  185.    Action 


on  the  Case,  12.  y.  L  12. 

y.  Hunt,  13  J.  Jl.  18a    Militia,  21, 


22.  y.  iL  135. 

y.  Johnson,  6  J.  C.  R.  16a    Cbak- 


OERT— Pfeodtftf ,  1605.  y.  L  338. 

y.  Parmele,  17  J.  R.  271.     Husband 


and  Wife,  40.   y.  iL  la     Practice,  53a 
y.  iL  295.    Scire  Facias,  30, 31.  y.  iL  352. 


NABfES  OF  CASB& 


JohBion  y.  Smith,  8  J.  R.  383.    Pleadinff,  310. 

▼.  IL  213. 
V.  Stagff,  2  J.  R.  510.    CHANCKar-** 

Morigag€y  1907.  1316,  1317,  1318,  1319, 

1320, 1321.  V.  L  310,  311.    Relation,  1.  a 

▼.  ii.  332. 

T.  Weed,  9  J.  R.  310.     Evidenee, 


150.  y.  L  580.    Payment,  7.  11.  ▼.  ii.  179, 

180. 
Johnaton  ▼.  Brannaji,  5  J.  R.  288.    Coeta,  12. 

▼.  L  422. 
V. ^,5J.R.26&    Aecordaad 

Satiaiketion,  8,  9.  ▼.  L  5. 

V.  Caulkiim,  1  J.  (X  116.     Aasaopait, 


84.  V.  L  65.    Damagea,  17.  v.  L  487. 

▼.  Columbian  Ins.  Co^  7  J.  R.  315b 


Inaorance,  370.   v.  u,  78.     Practice,  348. 
V.  u.  279. 

V.  Hedden,  2  J.  C.  274    Money,  1. 


▼.iLl36. 

V.  Ludlow,  2  J.  C.  481. 1  C.  C.  B.  29. 


Inauranee,  107. 128, 12a  132. 139.  v.  iL  4& 
48,49. 

V.  Robbina,  3  J.  R.  44a    Practice,  79. 


v.iL256. 

Jonea  y.  Caawdl,  3  J.  C.  29.  Agreement, 
66.  y.  i  30.  BiUa  of  Exchange,  dtc,  61. 
y.  L  125.  . 

y.  Clark,  20  J.  R.  51.    Attornment,  6. 

y.  i.  87.    Eyidence,  297.  y.  L  594.    Mort- 
gage, 22.  y.  ii.  138. 

y.  Conde,  6  J.  C.  R.  77.    CHAUCvmT— 


Mortgage,  1402.  y.  L  319. 

y.  Dunning,  2  J.  C.  74.    Bail,  124.  y. 

107.    Practice,  681.  y.  iL  307. 

y.  Emeraon,  1  C.  R.  487.    Bail,  la  T.  L 


97. 


y.  Eatia,  2  J.  R.  379.  Action  on  Statute, 
1.  y.  i.  20.  Statntea,  10.  y.  ii.  391.  Tam- 
pikea  and  Turnpike  Companiea,  5.  y.  iL  426. 

y.  Gardner,  10  J.  R.  266.     Condition, 


6.  y.  i.  410.     Coyenant,  5,  6,  7.  y.  i  433, 
434. 
"  y.  Hake,  2  J.  C.  60.    Evidence,  60.  y.  L 


602. 


-  y.  Pereiyal,  2  J.  C.  49.     False  Impm- 


onment,  1.  y.  i«  65i8. 

y.  Powell,  6  J.  C.  R.  194.  CRAKCsmT— 
MfMand  and  WVe^  907.  y.  L  966.  Cujm- 
CERT— .lurMicfton,  1153. 1154.  y.  L  293. 

y.  Reed,  M  C.  R.  594.  5  Courti  of  Jiia- 

V. ^  (  1  J.  C.  2a  )  ticea    of    the 

Peace,  1, 2,  sC  23.  y.  i.  451.  454.    Juriadic- 
tion,  1.  y.  iL  99. 

y.  Scriyen,  8  J.  It.  453.    Couita  of  Jus- 
ticea  of  the  Peace,  114.  y.  L  462. 
-  y.  Snuth,  16  J.  R.  232.    Practice,  90. 


V.  iL  257. 

V.  Wila(m,3J.  R.434.    Aaaumpeit,  100. 


y.  L  67. 

Jourdan  y.  Hawkina,  17  J.  R.  35w  Bail,  55. 
y.  L  101. 

Judah  y.  Hania,  19  J.  R.  144.  Bais  of  Ex- 
change, dLc,  2.  a  y.  L  118. 

: y.  Kemp,  2  J.  C.  411.    Trover,  47,  v.  iL 

421. 

v.  Randall,  2  C.  C.  E.  324.    Inaorance, 

289.  y.  iL  69. 

Judaon  v.'  Waaa,  11  J.  R.  525.  Agreement, 
20.  lOa  y.  L  34, 25. 35. 


Jnhel  y.  Church,  2  J.  €.  23a    Infloxance,  23, 

24. 403.  y.  iL  36.  81. 
V.  Rhinelander,  2  J.  C.  120.  2  J.  C.  487. 

Inauranee,  168.  y.  iL  Sa 
Julliand  v.  Burgott,  11  J.  R.  6.    Condition,  2L 

y.  L  412.    Pfeaifing,  459*  y.  iL  228. 
Jumel  v.  Marine  Inaunnoe  Co.,  7  J.  R.  412. 

Inaomnce,  251.  264. 336, 337, 338, 339, 344 

363.  v.  iL  64^  65. 74, 75.  77. 


K. 


Kane  y.  Bloodgood,  7  J.  C.  R.  9a  Cbaif- 
CExr-'-Anignwmdj  181.  y.  L  185.  Cha5- 
CERT— jElrectilort,  dltc,  702L  y.  L  2l9L 
Chaitcert— Zi^rociy,  1197.  y.  L296.  Cbah- 
CERT— rcaicCafiorw,  1218,  1219.  1228, 1229. 
1240.  1248,  1249,  1250,  1251,  12SS;  125a 
y.  L  301,  302,  303,  304.  Chaitcrrt— 
7Viia<#,  2136, 2137.  v.  L  39a 

y.  Columbian  Inaorance  Co.,2  J.R,  2Si 

Inauranee,  92. 208.  y.  iL  44.  5& 

V.  Commercial  Inauranee  Cou,  8  J.  R.  299. 


Inaorance,  382. 415.  v.  iL  79.  8a 

V.  Ingraham,  2  J.  C.  40a    B«l,9ai]4. 


y.  L  104, 105. 

y.  Sanger,  14  J.  R.  89.     Covenant,  17. 

79.  92,  93,  94.  v.  L  435.  442.  444.  Plead- 
ing, 32,  ^a  237.  440.  V.  iL  186.  206. 225. 
Releaae,  28.'y.  iL  335.  Mortgage,  10.  ▼.  h. 
137. 

y.  Scofield,  2  C.  R,  368.    Practice,  297. 


551.  y.  iL  275. 297. 

y.  Smith,  12  J.  R.  156L    Agreement,  21. 


y.  L  25.    Intereet,  2a  y.  iL  87. 

v.  Vandenbei^h,  1  J.  C.  R.  IL    Cbak- 


CKRT — ^A^imcftoM,  980.  y.  L  74. 
Kain  y.  Oatrander,  8  i.  R.  207.     Sberifl;  44. 

y.iL362. 
Keating  v.  Price,  1  J«  C»  82.     Agreement, 

87.  v.  L  32.    Evidence,  147.  y.  L  SSSk, 
Keeler  v.  Adams,  3  C.  R.  84.    Certioiari  to  a 

Juaticeli  Court,  18,  19.  34.  y.  L  15a  19. 

Courta  of  Joattcea  of  the  Peace,  95.  v.  L46a 

Set-off,  a  y.  iL  35a 
Keepy.  Goodrich,  12  J.  R.  397.    Aaamnpot, 

^  y.  L  61. 
Keiaaelbrack  y.  LiviiuBalon,  4  J.  C.  R.  144. 

CHAifCERT'^Goaif,  SM.  v.  h  202.    Cba5- 

CBRT— EvufoKe,  544. 546.  y.  L  228. 
Keith  v.  Jonea,  9  1.  R.  120.     Billa  of  Ex- 
change, die,  1.  y.  L  118. 
Kelloflrgy.  Gilbert,  10  J.  R.  220.    Attorwj 

andCounael, 26.  y. L 82.    Eacape,  19.  v.  l 

560. 
y.  Griffen,  17  J.  R.  274.    Execatioo, 

141.  y.  L  618. 

v.  Marno,  9  J.  R.  300.    BaD,  113. 


y.LlOS.    Sheriff; 68. 8a  y. ii. 364. 366. 
y.  Mauncey,  2  J.  R.  378.    Courts  of 


Jueticea  of  the  Peace,  25&  v.  L  475.   Evi- 
dence, 40.  y.  L  569, 570L 

-'a  Administratori  v.  Wilcocka,  2  J.  R. 


377.    Ezecutora,  dtc,  65.  y.  L  625. 

y.  Wilder,  15  J.  R.  455.     Courts  of 


Juaticea  of  the  Peace,  20a  y.  L  471. 
Kelley  v.  Harriaon,  2  J.  C.  29.     Alien,  1.  14 

y.  L  37, 38.    Dower,  a  y.  L  5ia 
Kemblev.Bowne,!  C»R,75.    Insvancei  63; 


NAMES  OF  GASES. 


z£ 


64,  65.  170^  171.  396,  397.   v.  u.  40.  54. 
SO 
Kemble  y.  Finch,  1  J.  C.  414.    C.  C.  109. 
Ejectment,  179.  v.  L  542.    Practice,   144. 

V.  Rhlnelander,  3  J.  C.  130.  Insur- 
ance, 76.  lia  128.  V.  iL  42.  46.  48. 

Kemp  Y.  Coughtry,  11  J.  R.  107.  Common 
Camera,  1.  4. 11, 12.  v.  L  407. 

Kempshall  y.  Stone,  5  J.  C.  K.  193.  Chan- 
cert — Agreement,  76.  v.  L  170.  Chaw- 
dEKY-^uritdidton,  1177, 1178.  v.  L  295. 

Kendrick  y.  Delafield,  3  C.  R.  67.  Insurance, 
230.  Y.  iL  62.  New  Trial,  26.  y.  ii.  145. 
Ships  and  Seamen,  15.  y.  ii.  372. 

Kennedy  y.  Strong,  14  J.  R.  128.  Damages, 
8.  Y.  1. 486.  InsolYent,  32.  y.  ii.  27.  Prin- 
cipal and  Agent,  75.  y.  iL  317.  Title  to 
Property,  17.  y.  iL  402.  TroYer,  54.  59, 60. 
Y.  iL  4^. 

Y. J 10  J.  R.  289.    Insolvent, 

32, 33.  Y.  iL  27.    Pleading,  205.  249,  25a 
Y.  iL  203.  20& 

Kenny  y.  Clarkaon,  1  J.  R.  385.  Evidence, 
57. 163. 165.  Y.  L  571.  582.  Insurance,  16. 
18, 19. 414.  Y.  ii.  35.  83. 

Y.  UdaH,  5  J.  C.  R.464.    Chajtcert— 

Husband  and  Wift,  845,  846,  847,  848, 849, 
850,  851,  a52.  v.  L  258, 259. 

Y.  Vanbome,  2  J.  R.  107.    Costs,  109, 


1 10.  Y.  L  431. 
Kent  Y.  Dodge,  3  J.  R.  447.    Practice,  303. 

Y.  ii.  276. 
v.  M'Donald,  15  J.  R.  400.    Practice,  292. 

Y.  iL  275w 
v.  Welch,  7  J.  R.  258.     Covenant,  44. 

47, 48. 52.  Y.  L  439, 440. 
Eenworthy  v.  Hopldna,  1  J.  C.  107.    Bills  of 

Exchange,  Ac,  129. 186.  226.  v.  i.  132.  137. 

142. 
Kerr  y.  Shaw,  13  J.  R.  236.    Covenant,  65. 

Y.  L  441.    Frauds,  59.  v.  L  646. 
Kershaw  v.  Thompson,  4  J.  C.  R.  609.    Chan- 

csRT-Vururftcfum,  1118.  v.  L  290.    Chait- 

CERT— 3foi^age,  1392. 1434, 1435.  v.  L  3^18. 

322.       CaAifCERT^-Praclice,    1923,   1924, 

1925.  v.  L  368. 
Eetchum  v.  Clark,  4  J.  R.  484.    Costs,  94. 

Y.L4dO. 
Y.  ^,6J.  R.  144.    Partnership, 

50.  V.  ii.  170. 

V.  EvertBon,  13  J.  R.  359.     Agree- 


ment, 86.  9a  106.  Y.  i.  32,  33. 35. 
KetUetas  v.  Fleet,  7  J.  R.  324.     Sale  of 

Chattels,  68, 69.  v.  iL  349.    SUves,  10.  v.  ii. 

387. 

Y.  North,  C.  C.  49.    Error,  9.  v.  L  551 . 

Keys  Y.  Beardslee,  18  J.  R.  136.     Costs,  81. 

v.  L  429.    Practice,  477.  v.  ii.  290. 
Kibbe  v.  Stoddard,  3  C.  R.  129.    Practice, 

298.  v.  ii.  275. 
Kidder  v.  Townsend,  3  J.  R.  435.    Certiorari 

to  a  Justice's  Court,  42.  44.  v.  i.  152. 
Kidzie  v.  Sackrider,  14  J.  R.  195.     Actbn 

on  the  Case,  29.  v.  L  14.    Pleading,  102. 

V.  iL  193. 
Kilbum  v.  Woodworth,  5  J.  R.  37.    Debt,  d 

v.  L  489. 
Killmer  v.  Crary,  13  J.  R.  228.     Courts  of 

Justices  of  the  Peace,  156.  v.  L  46a 


KiUpatrick  v.  Rose,  9  J.  R.  78.    Amendment, 

79.  v.  L  48. 
Kilmore  v.  Sadam,  7  J.  R.  529.    Courts  of 

Justices  of  the  Peace,  168.  v.  L  467. 
Kimberly  v.  Sells,  3  J.  C.  R.  467.    CnhJt" 

CEKY—PUading,  163a  v.  L  341. 
Eincaird  v.  Scott,  12  J.  R.  368.    Waste,  5. 

Y.iL435. 
Kinderhook,  Commissioners  of|  v.  Claw,  15  J. 

R.537.    Certiorari,  10, 11.  Y.  L 148.    High- 

way,  34, 35,  36.  v.  iL  7,  8.    Notice,  6.  v.  ii. 

154. 
King  Y.  Baldwin,  2  J.  C.  R.  554.    C  hancert — 

Agreement,  70,  71,  72.  v.  L  169.     Chan- 

CERT—PrinciDal  and  Surety,   1950,   1951, 

1952,  1953,  1954,  1955,  1956,  1957,  1958, 

1959.  v.  L  372.     CuAWCEKr^^SuhHUviionj 

2032.  v.  L  382. 
Y,  — ,  17  J.  R.  384.    Chancery — 

Jwisdictum,  1109,  1110.  1128,  1129.   y.  L 

289.291. 
—  v.  Bardeau,  6  J.  C.  R.  38.    Chancbrt— 

Jigrtement,  70, 71,  72.  v.  L  169. 
v.  Butler,  15  J.  R.  281.    Assumpsit,  20. 

Y.  L  58.    Poor,  69.  v.  ii.  246. 
v.  Burr,  20  J.  R.  274.     Attorney  and 

Counsel,  46L  v.  L  83. 

v.  Fuller,  3  C.  R.  152.    Courts  of  Jus- 


tices of  the  Peace,  3,  4.  69.  100.  122.  v.  L 
451.  458.  460.  46a 

—  Y.  King,  3  J.  C.  R.  552.    Chahcert— 
Exteuion,  &c.,  676.  v.  L  240. 

—  Y.  Lennox,  19  J.  R.  235.    Ships  and  Sea- 
men, 14.  v.  ii.  372. 

v.  Paddock, '18  J.  R.  136.      Evidence, 


185.  v.  L  584.     Husband  and  Wife,  41 
v.  iL  13.    Sale  of  Chattels,  59.  v.  ii.  348. 
—  Y.  Parks,  19  J.  R.  375.    Action  on  the 
Case,  33.  v.  L  14.    Courts  of  Justices  of 
the  Peace,  22.  v.  L  454. 

v.  Shaw,  3  J.  R.  142.    Practice,  204,205. 


671.  v.  iL  267. 306. 

v.  Stow,  6  J.  C.  R.  321.    Chancert— 

*  Loan  Officers,  1362,  1263, 1264.  v.  L  305. 
Kingston,  Trustees  of,  v.  Tappan,  1  J.  C. 

R.  368.    Chawcert— Proc/ice,  1851.   v.  L 

360. 
Kinnie  y.  Whitfoid,  17  J.  R.  34.    Error,  32, 

Kip  v.  Babcock,  7  J.  R.  17a    Sheriff,  73.  y.  iL 
365. 

V.  Bank  of  New-York,  10  J.    R.   6a 

Insolvent,  8,  9,  10,  11,  12.  3a  v.  iL  25.  W. 

Y.  Brigham,  6  J.  R.  158.     Evidence,  la 

Y.  L  568.    Sheriff,  11 1,  v.  iL  369. 
V. ^  7  J.  R.  168,     Evidence,  2a 

Y.  L  568.     Sheriff,  79,  80.  110,  111,  112. 

v.  iL  365.  368,  309. 
ads.  Cohan,  C.  C.  45.    Praetioe,  272.  y.iL 

273. 
— 's  Administrators  v.  Demuston,  4  J.  R.  Sa 

Trusts,  la  V.  iL  425. 
Kii^y  V.  Cogswell,  1  C.  R.  484.      Praetioe, 

575.  640,  641.  v.  ii.  298.  304. 

V.  i  1  C.  R.  505.     Practice, 

565.  Y.  ii.  29a 

V.  Taylor,  6  J.  C.  R.  242.    Chancery— 


Gvardian  and  Ward,  800,801.  v.  L  95a 
Chancery— PieocMr^,  1658, 1659.  v.  L34a 
Cbancert— JZeleaMy  1982,  y.  L  37a 
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KirbjT  ▼.  Thompson,  6  J.  C.  R.  79.  CHitH- 
CERT— /Vfldicc,  1775.  v.  i.  35a 

V.  WatkieB,  1  C.  R.  503.     Practice, 

382, 38a  V.  iL  282. 

Kirk  V.  Hod^n,  2  J.  C.  R.  550.  Chan- 
cert — Evidencej  561.  v.  L  229. 

V.  ,  3  J.  C.  R.  400.  Chan- 
cert — .^eemenij  9a  v.  i.  172.  Chan- 
cert — Parintnhip^  1503.  ▼.  L  329. 

Kirkliara  v.  Fox,  19  J.  R.  126.  Practice,  12a 
V.  u.  2«0. 

Kittle  V.  Baker,  9  J.  R.  354.  Coarts  of  Jus- 
tices of  the  Peace,  45.  139.  t.  L  456. 
465. 

Kleecke  v.  Stiles,  3  J.  R.  250.  Practice,  145, 
146.  V.  ii.  262. 

Kline  v.  Hasted,  3  C.  R.  275.  Certiorari  to  a 
Justice's  Court,  67.  v.  L  154.  Courts  of 
Justices  of  the  Peace,  88.  210.  v.  i  459. 
471.    Trover,  57.  v.  ii.  422. 

V.  Low,  11  J.  R.  74.    Executors,  &c., 

75.  V.  i.  e2a 

Knap  V.  Palmer,  1  C.  R.  486.  Certionri  to  a 
Justice's  Court,  28.  v.  L  151. 

Knapp  V.  Mead,  2  J.  C.  111.  Practice,  46a 
V.  iL289. 

V.  Onderdonk,  2  C.  R.  38a    Certiorari 

to  a  Justice's  Court,  39.  v.  i.  132. 

Knickerbocker  v.  Killmore,  9  J.  R.  106.  Cov- 
enant, 38.  V.  i.  439. 

Kortzv.  Carpenter,  5  J.  R.  120.  Covenant, 
52.  V.  L  440. 

Koy  V.  Clouffhl  2  C.  R.  381.  Practice,  285. 
V.  ii.  274. 

L. 


Labagh  v.  CanCine,  13  J.  R.  272.  Pleading, 
493.  V.  ii.  231. 

Lackey  v.  M'Donald,  1  C.  R.  116.  Practice, 
391. 460.  V.  u.  283.  28a 

Laight  V.  Morgan,  1  J.  C.  429.  2  C.  C.  E.  344. 
cTrancert— Plea(/»ig,  1600,  1601,  1602, 
160a  163L  1636.  v.  l  338.  341.  * 

Laing  v.  United  Insurance  Company,  2  J.  C. 
174.  2  J.  C.  487.  Insurance,  128,  129. 
V.  ii.  48. 

Lambert  V.  Hoke,  14  J.  R.  38a  Action  on 
the  Case,  48.  v.  i.  15.  Couits  of  Justices 
of  the  Peace,  81.  v.  i.  459.  Highway,  v.  iL 
7.    Trespass,  2.  v.  ii.  404. 

V.  Paulding,  18  J.  R.  311.    Execu- 

'tion,28,29.  v.  L  607. 

Lane  v.  Cook,  8  J.  R.  359.  Bail,  57. 74.  v.  L 
101,  102. 

I—  V.  Hitchcock,  14  J.  R.  2ia  Action  on 
the  Case,  49.  v.  L  15,  16.  Pleading,  101. 
v.iL19a 

Langendyck  v.  Burhaos,  11  J.  R.  461.  Eject- 
ment, 189, 190.  244  V.  i.  54a  54a 

Lannng  v.  Capron,  1  J.  C.  R.  617.  Chan- 
cert — Mortgage,  139a  v.  i.  318. 

V.  Eddy,  1  J.  C.  R.  49.    Chancery — 

Execution^  586.  v.  i.  232.  Chance&t — 
h^unetion,  097,  998,  999.  v.  i.  27&  Chan-' 
CERT — Merest,  1077.  v.  L  286. 

V.  Fleet,  2  J.  C.  a    Escape,  32,  33, 


Evidence,  249.  v.  L  590.    Paitnenhip,  25. 
44,  45,  46.  V.  iL  168, 169. 

Lannng  v.  Homer,  3  C.  R.  95.  Practice,  266. 
V.  ii.  272. 

V.  Lansing,  8  J.  R.  454.  BiSs  of  Ex- 
change, &c.,  61.  V.  L  125.  Wager,  7.  v.  iL 
434. 

V.  Lansing's  Executors,  18  J.  R.  502. 


Amendment,  69.  V.  L  47.    Executors,  Ac, 
25.  V.  L  622. 

-  V.  Lyon,  9  J.  R.  84.    Scire  Facias,  6, 


7.  V.  iL  85a 

V.  M'KiUip,  3  C.  R.  287.    Bills  of 


Exchange,  &c.,  la  v.  L  119.    Pleading,  84, 
85.  V.  iL  191. 

V.  M'Pherson,  3  J.  C.  R.434.     Chaw- 


CERT— JUbr^e^   1416,   1417.    v.    L    320, 
Chanceet — Practice^  1787.  v.  L  354. 

V.  Montgomery,  2  J.  R.  382.    Estop- 


pel, 8,  9.   V.  1.  564.    Pleading,  319.  v.  iL 
2122, 2ia    Trespass,  129.  v.  ii.  415. 

-  v.  North  River  Steam  Boat  Co.,  7  J. 


C.  R.   162.     Chancest — Injvneiton,  967, 
V.  L  27a 

-  V.  Orcott,  16  J.  R.  4.    Execution,  13a 


V.  L  617. 

-  V.  PrenderffBst  9  J.  R.  127.    Insol- 


vent, 30.  V.  ii.  mf. 

—  v«  Rattoone,  6  J.  R.  4a    Interest,  la 


V.  iL  86.    Rent,  7.  v.  iL  337. 

V.  Starr,  2  J.  C.  R.  150-    Chancekt— 


LMiations,  1220.  v.  L  301. 

V.  Turner,  2  J.  R.  13.     Sale  of  Chat- 


tels, 17.  V.  ii.  34a 

Lansingburgh,  Trustees  of,  v.  WiHaid,  8  J.  R. 
428;    Evidence,  336.  v.  i.  597. 

Lanuse  v.  Barker,  10  J.  R.  312.  Bill  of  Ex- 
ceptions, 11.  V.  i.  lia  Principal  and  Sure- 
ty, 28.  v.  iL  32a 

La  Place  v.  Aupoix,  1  J,  C.  406.  Trover,  45^ 
46.  V.  ii.  421. 

Larrahee  v.  Van  Alstyne,  1  J.  R.  307.  Dower, 
3a  V.  L  520. 

Lathrop  v;  AUen,  19  J.  R.  229.  Cofiector  of 
Taxes,  v.  L  404,  405. 

Lattimore  v.  Harseii,  14  J.  R.  330.  Agree- 
ment, 37. 90.  V.  L  27.  3a  Assumpsit,  IS. 
V.  L  58.    Release,  22.  v.  iL  334. 

Lawler  v.  Keaquick,  1  J.  R.  174.  Prineipil 
and  Agent,  1.  31.  65,  6&  v.  iL  309.  312: 

3ia 

Lawless  v.  Hackett,  16  J.  R.  149.    Practice, 

211, 212, 2ia  V.  ii.  268. 
Latrrence  v.  Bowne,  2  J.  C.  225.     Actioisi  in 

General,  4a  v.  i.  9. 


v.  Cornell^  4  J.  C.  R,  542.  CaA5- 
CERT — Contribvtum,  267.  v.  L  196.  Ciu5- 
CBET-— 3forfg-ii^,  1431.  V.  i.  322.  Cbat- 
CERT— /Vocfice,  1907.  v.  L  366. 

v.  Dale,  3  J.  C.  R.  2a  17  J.  R.  4^. 


84.  V.  L  561. 

V.  Oaine  &  Ten  Eyck,  2  J.  R.  300. 


Bilk  of  Exchange,  d^c^  17, 61.  v.  L 120. 125. 


Chancert — ^^greemmtj  90,  91,  92.  v.  i. 
172L  Cbancert — ParinerBh^y  1531.  v.  L 
33L 

V.  Gracy,  11  J.  R.  179.    Inns  and 


Innkeepers,  la  v.  iL  23»  24. 

V.  Hopkins,  13  J.  R.  288.    limita- 


tion of  Actions,  45, 46.  V.  iL  123, 124. 

V.  Houghton,  5  J.  R.  129.    CovaU 


of  Justices  of  the  Peace,  121.  129.  y.  i 
46a 
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Lawrence  v.  Knies.  10  J.  R.  140.     Pleading, 

275,  276, 277.  v.  li.  209. 
V.    New- York  Firemen  Insurance 
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399,  400.  V.  iL  283, 284. 

V.  Heycraft,  2  C.  R.  386.     Practice, 


258.  V.  iL  272. 

V.  Hurd,  19  J.  R.  218.     Sale  of  Chat- 


tels, 34.  V.  iL  345. 

V.  Simond,  2  C.  C.  E.  1.    AcUons,  31. 


V.  i.  9.  Crancert — Account,  1,  2.  5.  v.  i. 
160.  Chancert— Jumi^um,  1111, 1112. 
v.  L  290.  Chaitcert — Pleading,  1625.  v.  i. 
340.  Deed,  58.  v.  i.  495.  Partnership,  21. 
27.  V.  iL  167, 168.  Principal  and  Surety,  2. 
13, 14.  V.  iL  319.  321. 

V.  Van  Rensselaer,  1  J.  R.  94.     For- 


eign Laws,  16, 17.  V.  L  636. 
Lupton  V.  Cornell,  4  J.  C.  R.  262.     Chance- 

RY— fVottrf,  739.  V.  L  247. 
V.  Johnson,  2  J.  C.  R.  429.    Cuazice- 

nr— Practice,  1823, 1824.  v.  L  358. 

v«  Lupton,  2  J.  C.  R.  614.    Chance- 


ry—Z)m»e,  491,  492,  493.  v.  L  222.  Chan- 
cery— Evidence,  562, 563.  v.  i.  229.  Chan- 
cery—£reciitor»,  &c.,  633,  624,  635,  636, 
637, 638.  V.  i.  236, 237.  CHAwcERY—/ni«re#<, 
1047.  V.  i.  282.  Chancery— legacy,  1199, 
1200.  1205,  1206.  v.  L  299.  Chancery- 
Practice,  1823,  1824.  v.  i.  358. 

Lusher  v.  Walton,  1  C.  R.  149.  Practice,  512, 
513.  546,  547.  v.  ii.  293.  296. 

Lyle  V.  Clason,  1  C.  R.  323.  Libel,  13,  14, 
15.  V.  ii.  116.  Practice,  532.  v.  ii.  295. 
Principal  and  Agent,  11.  v.  iL  310.  Set-ofi^ 
V.  u.  354. 

V. ^  1  C.  R.  581.    Judgment,  37. 

V.  ii.  97. 

Lyman  v.  Sale,  2  J.  C.  R.  487.  Chancery — 
Mortgage,  1405.  v.  L  319. 

V.  United  Ins.  Co.,  2  J.  C.  R.  630.    17 

J.  R.  393.  Chancery— £oirf«M;e,  542.  548. 
V.  i.  S^7,  228.  CHAjcpERY — Jurisdictioih 
1138.  v.L  292. 

Lynch  v.  De  Viar,  3  J.  C.  30a    Changert- 
Account,  40.  v.  L  164, 165. 

V.  Mechanics'  Bank,    13    J.    R.    127. 

Amendment,  8.  v.  L  41.  Corporation,  16. 
v.  i.  417.  Practice,  1,  2,  3,  4,  5,  6.  v.  u.  251. 
v.  Reynolds,  16  J.  R.  41.    Bills  of  Ex- 


change, &c.,  181, 182, 183.  v.  L  136. 

v.  WUlard,  6  J.  C.  R.  342.      Chance- 


ry—P/eaitV*  1^^-  V.  L  338.  Chancery— 
Practice,  1929.  v.  i.  368. 

Lynde  v.  Noble,  20  J.  R.  80.  Certiorari,  14, 
15.  v.  i.  148. 

Lyon  v.  Richmond,  2  J.  C.  R.  51.  Chance- 
ry—.^eemenf,  98,  99.  v.  L  174.  Chance- 
ry— Jurisdiction,  1140.  v.  L  292. 

V.  Tallmadge,  1  J.  C.  R.  184.    Chance- 

nr— Pleading,  1581. 1660,  \mi,  1662.  v.  i. 
336. 34a  CuANCERY^Prociice,  1762, 176a 
v.L  352. 

V. ,  14  J.  R.  501.     Chance- 

ry— Jumrfidton,  1124, 1125, 1126.  v.  L  290, 
291.  Chancery— P/coA'n^,  1698.  v.  L  346. 
C  h ANCER Y-  Practice,  1801.  v.  i.  356.  Sheriff, 
115.  V.  iL3e)9. 

LyUle  v.  Lee,  5  J.  R.  112.  Pleadinor,  283. 
334. 337.  V.  ii.  210.  214.    Trial,  1.  v.  iL  41iL 
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MackBy  v.  Bloodgood,  9  J.  R.  285.     Deed, 

5a  y.  i.  405.    PartDerehip,  30.  v.  ii.  166. 
V.  Rhinelander,  1  J.  C.  408.      Evi- 

dence,  384.  v.  i.  60S.     Insunmce,  148.  v.  ii. 

51.    Practice,  687.  v.  ii.  495. 
Macoinb  v.  Thompson,  14  J.  R.  307.     Plead- 

iDg,  100. 450.  455.  V.  ii.  193.  227. 
V.  Wilber,  16  J.  R.  257.    Award,  68. 

▼.  i.  94.    Pleading,  267,  268.  330.  v.  ii.  208, 

209.  2 J  4. 
Maggrath  v.  Chorcb,  1  C.  R.  196.    Insurance, 

57.  245.  262,  26a  v.  ii.  39.  63.  65. 
Mahany  v.  Fuller,  2  J.  C.  209.      Executors, 

&c.,  61, 62.  V.  i.  625. 
Maijrley  v.  Hauer,  7  J.  R.  341.     Agreement, 

af,  34.  V.  i.  26.    Deed,  ]  1, 12.  v.  i.  491. 
Main  v.  Newson,  3  J.  R.  542.    Piactice,  650, 

651.  654.  V.  ii.  304,  305. 
V.  Prosser,  1  J.  C.  130.     Courts  of  Jus- 
tices of  the  Peace,  6.  v.  i.  45a 
Malin  v.  Kinney,  1  C.  R.  117.    Practice,  114. 

441.  V.  ii.  259.  287. 
V.  Malin,  2  J.  C.  R.  238.    CHAifCERT^— 

Jurigdietion,  1159.  y.  i.  294.      Ciiancert — 

Pleading,  1554,  1555.  y.  i.  334.      Cha^vcb- 

RT— PnwrhVe,  r73a  v.  i.  350. 
Manahan  y.  Gibbons,  19  J.  R.  109.  428.    As- 
sumpsit, 176.  y.  1.  75. 
Mandcll  y.  Barry,  9  J.  R.  234.      Sheriff,  75. 

y.  ii.  367. 
Manhattan  Company  y.  Brewer,  1  C.  R.  511. 

Practice,  203.  V.  li.  267. 
V, ^  2  C.  R*  381. 

Practice,  419.  y.  ii.  285. 

y.  Herbert,  1  C.  R.  & 


Practice,  463.  y.  ii.  289. 

y.  Ledyard,  1  C.  R,  192. 


Bills  of  Exchange,  ^^c,  214.  y.  i.  141.   Part- 
nership, 36.  y.  ii.  168. 

V.  Lydig,  2  C.  R.  380. 


Banks,  1,  2, 3.  y.  i.  110.    Jury,  45.  v.  ii.  105. 

V. ,  4  J.  R.  377. 


Evidence,  53, 54. 102.  y.  i.  571. 576. 

y.  Miller,  2    C.  R.    60. 


Pleading,  280.  y.  ii.  210. 

y.  Osgood,  15  J.  R.  162. 


Evidence,  243.  y.  i.  569,  590.    Frauds,  22. 
y.  i.  641,  642.    Interest,  58.  y.  ii.  90. 

y.  Smith,  1    C.  R.   67. 


Prisoners,  21.  y.  ii.  328. 

Mann  y.  Mann's  Executors,  1  J.   C,  R.  231. 
CaAHCEKY —EvidtncCj  523.  y.  i.  ^6. 

y. ,  14  J.  R.  1.  Chan- 

CBRT— Pfflciice,  1865.  y.  L  361.  Chakcr- 
RT— fTttt,  2195,  2196,  2197,  2198,  2199, 
2200,  2201, 2202.  y.  i.  400.  Money,  2.  y.  i. 
136. 

y. Marsh,  2  C. R. 99.    Payment,!.  y.iL 


179. 


y.  Pierson,  2  J.  R.  37,  Agreement,  37. 
y.  i.  32.  Condition,  18.  v.  i.  412.  Covenant, 
61.  y.  i.  440.    Deed,  27.  y.  i.  492. 

y.  Swan,  14  J.  R.  270.    Evidence,  271. 


y.i.  592. 

Manoey  y.  Dobie,  3  C.  R.  219.      Courts  of 
Justices  of  the  Peace,  J93.  y.  i.  470. 


Manney  y.  Harris,  3  J.  R.  24.     Evidence,  5, 
6.  y.  L  567.    Tender,  2.  y.  ii.  399. 

Manning  y.  Downing,  2  J.  R.  45a    Practice, 
304.  308.  328.  y.  ii.  276. 278. 

ex  parte,  1  C.  R.  56.  Indictment,  26. 

y.  ii.  19. 

y.  Manning,  1  J.  C.  R.  527.    Chait- 


CERT — Aeeourdy  a3.  y.  i.  164.    Chaivcert— 

Exteuiars,  &c.,  694. 69a  v.  i.  2^     Cha!*- 

CERT— TVu^t^,  212a  2151.  2153, 2154.  y.  L 

392.  394,  395. 
Marbletown,  Overseehi  of,  y.  Overseers  of 

Kingston,  20  J.  R.  1.    Husband  and  Wife, 

7.y.ii.  10.  Poor,  2a  y.iL  240, 241.  Slavei, 

34.  y.  u.  388,  390. 
Marine  Ins.  Co.  y.  United  Ins.  Co.,9  J.  R.  18& 

Insurance,  35a  356.  v.  iii.  76.     Shipe  and 

Seamen,  48, 49.  y.  ii.  375^  37a 
Markle  v.  Hatfield,  2  J.  R.  455.     Payment, 

17, 18.  y.  ii.  180. 
y.  Markle,  4  J.  C.  R.  168.    Cbai^cx- 

RT— Pruc/icc,  1732.  v.  i.  350. 
Marks  v.  Pell,  1  J.  C.  R.  594.      Chaivcert— 

Evidenu,  533,  534.  v.  1. 227.    Chancert— 

Mortgage,    1295,    1296.    1376.    y.  L   309. 

317. 
Marquand  v.  New- York  Manufacturing  Co^ 

17  J.  R.  525.   '  Chakcbrt  —  Partnership, 

1532, 1533,  1534.  \,  i.  331. 
y.  Webb,  16  J.  lU  89.    Bill  of  Ei- 

ceotiona,  v.  i.  117.    Evidence,  340, 341.  r.  i. 

598.    Ships  and  Seamen,  7.  y.  i.  371. 
Marscrofl  y.  Butler,  2  C.  R.  99.    Prisoneis,  9. 

y.  iL  327. 
Marseles  y.  Cloppcr,  2  J.  R.  480.    Practice, 

413.  v.  ii.  285. 
Marsh,  Matter  of,  19  J.  R.  328.      Courts  of 

Justices  of  the  Peace,  328.  v.  i.  4^. 
v.  Wickham,  14  J.  R.  167.     S«le  of 

Chattels,  12.  v.  ii.  342. 
Marshall  v.  Mott,  13  J.  R.  433.    Pradace,  8S. 

v.  ii.  257. 
Marston  v.  Lawrence,  C:  C.  94^    1  J.  C  397. 

Pleading,  163.  190, 191.  v.  ii.  199, 200. 
Martin  v.  Bradley,  1  C.  R.  124.     Executors, 

&c.,  29.  V.  i.  622. 
y.  Bu&k,  11  J.  R.  7.     Joint  Debtois^ 

dLC,  y.  ii.  92. 


y.  Franklin,  4  J.  R.  124.    Damages,  5. 
y.  i.  486. 

y.  Hawkes,  15  J.  R.  405.   Assignment, 

27.  y.  i.  55.  Attorney  and  Counsel,  73, 74. 
y.  i.  86.  Escape,  59.  y.  L  56a  Pleading, 
38.  y.  n.  186. 

v.  Moss,  6  J.  R.  126.    Courts  of  Jus- 


tices of  the  Peace,  251, 259.  v.  i.  475. 

y.  Payne,  9  J.  R.  387.    ActioU  on  the 


Case,  37.  v.  i.  14, 15. 

y.  SUlwell,  13  J.  R.  276.    Slander,  2& 


y.  ii.  384. 

'  y.  WiUiama,  13  J.  R.  264.   Award,  3a 


68.  y.  i.  91.  94.     Pleading,  377.  379,  380. 
y.  ii.  219, 220. 

y. ,  17  J.  R.  a30.    Limitolion 


of  Actions,  49,  50,  51.  v.  ti  124.     Set-of( 
47,  4a  y.  ii.  357. 
Marvin  v.  M'Culluni,  20  J.  R,  288.    Bills  of 
Exchange^  dtc,  7.  y.  i.  I19L     Interest,  6& 
V.  iL  90. 
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ATuon  ▼.  Codwise,  5  6  J.  C.  R.  183.  >  Cuav- 

V. , )  6  J.  C.  R.  297.  (  CBKT— 

Co$U,  335,  33a  V.  L  20a 
V.  Franklin,  3  J.  R.  202.    BUla  of  Ex- 
change, &,c,  lOQ,  101.  206)  207.  V.  L  129. 
140. 

V.  Roosevelt,  3  J.  C.  R.  627.    Chak- 


CERT— Prac^e,  188a  v.  L  364. 
T, -,  5  J.  C.  R.  534.  Chan- 
cery—JCrectitorf,  &c,  688,  689,  690,691, 
692.  V.  L  241,  242.  Chancery— /nfcrwl, 
1052.  V.  L  28a  CuAKCWJ— Trusts,  8146. 
V.L394. 

V.  Sudam,  3  J.  C.  R.  172.     Chan- 


MH^uUum  ▼.  Gooriaj,  8  J.  R.  147.    Wager,  8, 

9.  V.U.434. 
M^Cutchen  v.  M'Gahay,  11  J.  R.  281.    Haa- 

band  andWife,23,  24,25,26^27,28.  v.  u. 

12. 
M'Chesney  y.  Lansinj?,  18  J.  R.  388.    Coarta 

of  Justices  of  the  Peace,  322.  v.  L  481. 
M'Comb  V.  Wripht,  4  J.  C.  R.  659.    Cbaw- 

CEKY--^grttment^  108,  109,  110.  v.  L  175. 

CHAifCERY — Principtd    and    w^geni,    193a 

V.  L  370.     Chancery — Vendor  and  Pur- 

chaser,  2164, 2165.  v.  L  397. 
V. ,  5  J.  C.  R.  863.     Chait- 


CERY— £xec«/ion,    600,    601.    v.    i.    23a 

Chancery — laUrtst,  1046.  v.  i.  282.    Chak- 

ci^RY^Statutes,    2009,    2010.     v.    L    379. 

Chancery — Vendor  and  PurcJuuer,  2184. 

V.  I  398. 
Masters  v.  Edwards,  1  C«  R.  515w    Priaoners, 

2a  V.  ii.  328,  329. 
MaatertoQ  v.  Benjamizi,  2  C.  R.  99.    Bail,  44. 

V.  L  100. 
Mather  v.  Bush,  16  J.  R.  233.    Insolvent,  34, 

as.  V.  iL  27.    Sheriff,  35.  v.  iL  361.    United 

SUtcs,  a  V.  ii.  430. 
V.  Hood,  8  J,  R.  44.    Forcible  Entry, 

&c.,  2.  V.  i.  632.    Justice  of  the  Peace,  6. 

V.  ii.  loa 
Mathison  v.  Forbes,  19  J.  R.  292.    Bail,  37, 

38.  V.  L  99. 
Mattocks  V.  Tremain,  3  J.  C.  R.  76.    Chan- 
cery—.Ve  earccrf,  1472. 1475.  v.  I  32a 
Mauri  V.  Heffeman,  13  J.  R.  58.    Evidence, 

43,  44.  21a  V.  L  57a  587.    Principal  and 

Agent,  44.  v.  ii.  314.    Principal  and  Surety, 

36.  V.  ii.  324. 
Maybee  v.  Avery,  18  J.  R.  358.    Evidence, 

24.  ▼.  i.  568. 
Mayell  v.  Potter,  2  J.  C.  371.    Ships  and  Sea- 
men, 27.  V.  iL  37a 
Maxwell  V.  Robinson,  1  J.  R.  33a    Insurance, 

90.  v.  ii.  4a 
M'Auly  v!  Billinger,  20  J.  R.  89.      Agree- 
ment, 28.  v.  i.  &. 
M'Bridc  V.  Marine  Ins.  Co.,  5  J.    R.  299. 

Insurance,  282.  v.  ii.  67. 
v. ,  7  J.  R.   431. 

Insurance,  261.  354, 355.  v.  iL  65.  7a 
M'Carty  v.  M'Pherson,  11  J.  R.  407.    Courts 

of  Justices  of  the  Peace,  57.  v.  L  456,  457. 
V.  Sherman,  3  C.  R.  429.    Courts  of 

Justices  of  tlie  Peace,  1. 128.  257.  v.  L  451. 

46a  475.    Evidence,  41.  v.  L  570. 
v.  Vickenr,  12  J.  R.  348.    Sale  of 

Chattels,  30.  v.  ti.  344. 
MX::abe  v.  M*Koy,  2  C.  R.  lOa    Practice, 

29a  629.  v.  ii.  275.  303. 
M^C umber  v.  Goodrich,  1  J.  R.  5a    Courts 

of  Justices  of  the  Peace,  92.  v.  L  460. 
M'Clean  v.  Rankin,  3  J.  R.  369.      United 

Stales,  5, 6, 7.  v.  iL  480, 431. 
v.  Walker,  10  J.  R.  471.    Bailment, 

7. 14.  V.  L  108, 109. 
M'Collom  V,  Bariccr,  3  J.  R.  153.    Practice, 

250,251.  v.ii.  271. 
MX^onnel  v.  Hampton,  12  J.  R.  234.    New 

Trial,  4a  V.  iL  146, 147. 
M'Claughry  v.  Wetmare,  6  J.  R.  82.    Slander, 

12.  v.iL38a 


cery — Eoidenetj  v.  L  231. 

M'Clean,  Matter  of,  6  J.  C.  R.  440.  Chan- 
cers—Xomahcf  and  Jdiois,  1277, 1278.  ▼.  I 
307. 

M'Donald  v.  Hewitt,  15  J.  R.  349.  Sale  of 
Chattels,  14.  v.  iL  34a  Trover,  34.  ▼.  iL 
420. 

V.  Rainor,  8  J.  R.  442.     Courts 

of  Justices  of  the  Peace,  118.  v.  L  462. 

M*Dermutt  v.  Strong,  4  J.  C.  R.  687.  Chan- 
CERY^/Mfor  and  Creditor,  355,  356,  357, 
358.  421.  V.  L  20a  212. 

M'Dowl  V.  Charles,  6  J.  C.  R.  132.  Chan- 
cery— Debtor  and  CredUor,  35a  v.  L  205. 
Chancery — Evidence,  231.  y.  L  231. 
Chancery — Hiuhand  and  W^e,  857.  v.  L 
259.  Chancery — Laches,  &c.,  1185.  v.  L 
29a  CHANCERT--i'(ea<tff^r,  1641.  ▼.  L 
341. 

M'Dougall  V.  Sitcher,  1  J.  R.  42.  Execution, 
85.  V.  L  612. 

M'Dowles,  Matter  of,  8  J.  R.  328.  Apprentice, 
1, 2,  a  V.  L  49. 

M'Dowell  V.  Van  Duzen,  12  J.  R.  35a  Cer- 
tiorari to  a  Justice's  Court,  51.  v.  L  15a 
Courts  of  Justices  of  the  Peace,  24a  t.  L 
474.    Judj?e  and  Justice,  2.  v.  iL  9a 

M'Evers  v.  MarMer,  1  J.  C.  24a  C.  C.  9a 
Practice,  590.  v.  ii.  299. 

— : V.  Mason,  10  J.  R.  907.  Bilk  of  Ex- 
change, &c.,  73,  74,  75.  V.  L  126. 

M'Ehroy  v.  Mancius,  13  J.  R.  121.  Albanv 
City,  7.  V.  L  40.  Escape,  48,  49,  50.  v.  i. 
502.    Prisoners,  14,  15.  v.  iL  327, 32a 

M'Fariand  v.  Irwin,  8  J.  R.  77.  Practice, 
199.   V.  iL  2()a     Scire  Facias,  12,  13,  14. 

^  V.  iL  350, 351. 

M'Fadden  v.  Maxwell,  17  J.  R.  188.  Evi- 
dence, 277.  V.  L  59a 

M'Farian,  Matter  of,  2  J.  C.  R.  440.  Chan- 
cery— Lunatics  and  Idiots,  1285.  v.  L  306. 

M'Gohay  v.  WUliams,  12  J.  R.  29a  Hus- 
band and  Wife,  23,  24,  25,  26, 27, 26.  v.  iL 
12. 

MGourck  v.  Armstrong,  C.  C.  50.  Bail,  52. 
V.  L  100. 

M'Gown  V.  Yerks,  6  J.  C.  R.  45a  CaAN- 
cKtLT-^PleadinfP,  1560. 1570.  v.  L  335. 

M'Gregor  v.  Loveknd,  1  C.  R.  ea    Costs,  25, 

2a  V.  L  42a 

-  M'Gill  V.  Perrigo^  9  J.  R.  259.    Actions,  25. 

V.  i.  8. 
Mlntyre  v.  Bowne,  1  J.  R.  229.    Conngnor 

and  Consignee,  3.    v.  L  4ia     Inauianee, 

240.  v.  iL  Ga     Ships  and  Seamen,  1.  v.  iL 

37a 
.  V.  Mancius,  3  J.  C.  R^U^  Cmak- 


xMil 


NAMES  or  CASES. 


CKKT-^Injunction,  1011.  v.  L  977.     Chati^ 

CERT— P/eoAV,  1586, 1587.  v.  i.  337. 
M'intyre  v.  ManciuB,  16  J.  R.  593.    Chax- 

CBBT — Am^tdMm,  1116.  ▼.  i  2D0. 
V.  Rowan,  3  J.  R.  144.    Amend- 

ment,  76.  v.  i.  48. 

V.  Scott,  8  J.  R.  159.     Ships  uid 


Seamen,  9.  v,  n.  371. 

y.  Trumbull,  7  J.  R.  35.    Actbn  on 


the  Case,  15.  v.  L  13.    SheriiT,  40.  v.  iL 
362. 

-T.  Wooda,5J.  R.357.    Sheriff,  108, 


109.  ▼.  iL  368 
Mlnroy  V.  Benedict,  11  J.  R.  403.    Pnctice, 

516, 517,  518.  V.  iL  294. 
Jllnatiy  v.  Edwards,  2  J.  C.  lia     Practice, 

255.  V.  iL  971. 
V.  Mervin,  3  J.  C.  R.  466,    Crjlh- 

c^KT-'^Morigagt^  1421.  v.  L  32L 

V.  Pearsall,  3  J.  R.  319.    Evidence, 


15a  V.  L  58a     Principal  and  Agent,  69l 
y.  iL  316. 

y.  Solomon,  2  J.  R.  57.  13  J.  R.  27. 


Award,  la  12.  37, 38. 53.  6a  y.L  89.  92.94. 
Pleading,  €7,  68.  y.  iL  189. 

y.  Tanner,  9  J.  R.  135.    Certtorari 


to  a  Jnstice*s  Court,  49.  y.  L  15a    Frauds, 

32.  y.  L  643.    Office  and  Officer,  12.  y.  iL 

156. 
ITKinley,  Matter  of,  C.  C.  7a  1  J.  C.  137. 

Abso<Miding  and  Absent. Dehtors,  27.  y.  L 

4.    Princi]^  and  Surety,  42.  y.  iL  324. 
y.  Rob,  20  J.  R.  351.     Pleading, 

137.   y.  iL  196.     Slander,  34,  35.   yTu. 

385. 
M'Kay  y.  Green,  3  J.  C.  R.  56.    Chakcbkt— 

/)^6lor oni  Oecldor, 360, 361. 40aL  y.L20& 

21 1 .    CuAVomKT—ExeeuUfn,  dtc,  635w  639, 

64a  y.L236,237. 
■  y.  Marine  Insurance  Co.,  2  C.  R.  364. 

New  Tria],  48.  y.  iL  147.    Practice,  479. 

y.iL290. 
M^enzie  y.  WHson,  2  C.  R.  385.    Practice, 

463.  y.  iL  288. 
MlCerras  y.  Gardner,  3  J.  R.  137.    Actions, 

30.  y.  L  8,  9.     Courts  of  Justices  of  the 
Peace,  106.  y.  L  461. 

M^Kinnon  y.  Thompson,  3   J.  C.    R.   307. 

CHi^ifCKKT — DetfUty  473.  y.  L  220. 
M^Ktrcher  y.  Hawley,  16  J.  R.  289.    Rent,  30, 

31.  y.  H.  3:J9. 

Mlican  y.  Rankin,  3  J.  R.  369.    United  States, 

5, 6,  7.  y.  ii.  430, 431. 
M'Leod  y.  Johnston,  4  J.  R.  126.    Evidence, 

351,  352.  v.  L  599. 
M*Lean  y.  Hugarin,  13  J.  R.  194.    Courts  of 

Justices  of  the  Peace,  121.  133.  259.  y.  L 

463, 464. 475.    Evidence,  217.  v.  L  587. 
y.  Walker,  10  J.  R.  471.    Bailment, 

7. 14.  y.  L 106, 109. 

y.  Whiting,  8  J.  R.  339.    Ezecuticm, 


108.  V.  L  614. 

M*Mennomy  v.  Ferris,  3  J.  R.  71.  Assign- 
ment, a  v.  L  5a  Bankrupt,  9.  v.  L  112. 
Frauds,  42.  y.  L  644. 

y.   Murray,  3  J.   C.   R.   435. 

CH4KCSKT— Banin»<,  214,  215,  216,  217, 
2ia  v.  L 189, 19a  CHAjfCERT—Hefrlor  and 
Cndiior,  406.  409.  v.  L  211,  212.  Ciux- 
CBmT— Ibrdigfi  Lam^  72a  y.  L  244. 


MVennomy  y.  Roosevelt,  3  J.  C.  E.  44(L 

Chancert — Bankrupt^    2X.    v.    L    191. 

Chakckkt— l>eMor  and  CndUor,  20&  t.  L 

211. 
M'Millanv.  Vanderitp,12J.  R.165i    Avoiiip- 

sit,  97. 127.  v.  L  66.  7a 
M'Nevin  y.  Livingston,  17  J.  R.  437.   Caiir. 

CE RT— -*^|greciweiii,  90.  v.  L 172. 
M'Nealy  v.  Morrison,  1  J.  C.  28.  C.  C.  61. 

PrnctJce,  28.  257.  v.  iL  2Sa  272. 
M*Niers  Case,  1  C.  R.  72.    Bail,  133L  ?.  L 

107,108.    Indietment,  24, 25.  V.  iL  19. 
M*Neal  v.  Scoffield.  3  J.  R.  436.    Comti  of 

Justices  of  the  Peace,  a  7a  83.  20SL  r.  L 

451. 459.  47a 
M'Nitt  V.  QariE,  7  J.  R.  46S.    Election,  1, 1 

y.L  549. 
M*Nutt  y.  Johnston,  7  J.  R.  IR    Cooits  of 

Justices  of  the  Peace,  149.  299.  v.  L  466. 

479.    Frauds,  80.  v.  L  549. 
M'Q^ieen  v.  Middletown  ManuftctniiD^  So- 
ciety, 16  J.  R.  5.    Abeconding  and  AVsent 

Debtors,  6. 2a  v.  L  2.  4.    ConMffstkn,  da 

v.  L  4ia 

M^ier  v.  Lawrence,  7  J.  C.  R.  90a   Cour- 
CERT — Exectdan^  dtc,  67a  v.  L  999. 

M'Vickar  v.  Alden,  1  C.  R.  5a    Pnctice,417. 
y.iL265. 

v.  Wolcott,  4  J.  R.  510.  Chii- 

csRT — ApptiAy  1%  y.  L  17a  CiuKCBtT— 
MwuHtm^  1002L  v.  L  27a  CnAifCEtr- 
TrwUy  2150.  v.  L  394. 

V. ^  3  C.  R.  821.   Pnetke, 


35a  v.  iL  28a 
Mead  v.  Billings,  10  J.  R.  99.    Apprentice,  i 

y,  L  49. 
Mechanics'  Bank  v.  Capion,  15  J.  R.  467. 

Insolvent, 20. 26, 27.  y.iL26,27. 
v.  Hazard,   9  J.  R.  392. 

BRil,  lia  125.  y.  L  106, 107.    Iii8dreDt,5l. 

v.  iL  29. 

y,  .  13  J.  R.  35a 


Bms  of  Exchange,  dtc,  191,  192,  19a 
y.  L  137,  13aPleading,  304,  305.  t.  il 
211. 

V.  Minthome,  19  J.  R.  9M. 


Amendment,  70.  v.  L  47.    Bills  of  Exdiinge, 
4ttc.  6lc^  2:31.  y.  L  14**1 

V.  Smith,  19  J.  R.  "^ 


Banks,  4,  5,  6,  7.  v.  iL  110.    Error,  12.  t.  »■ 

551.    Evidence, 320.  y.L 59a    Juiy,ll,l^ 

y.  n.  102. 
Meghan  v.  Mills,  9  J.  R.  64.    Asngoxnent,  19, 

S^   V  i  54 
Meiks  V.  Childs,  3  C.  R.  139.    Corts,  97.  v.  L 

430. 
Menderhackv.HopkinB^8J.R.43&    Assi^ 

ment,  100.  v.  L  67.    Certiorari  to  a  Juatice  i 

Coutt,  64,  65.  y.  L  154.  .      _.. 

Mercer  v.  Sayre,  3  J.  R.  24a    Pitctice,  SOa 

301.  y.iL27a  ^,  , 
y. ^,7J.R.  30a    NcwTittl,4 

y.  iL  14a  ^    „^. 

Merchants'  Bank  v.  Birch,  17  J.  B.  ^   Bfll* 

of  Exchange,  fee,  150, 151.  v.  L  iMj 
4r.  Moore,  2  J.  R«  ®^     .. 

solvent,  Sa  v.  iL  29.    Pleading,  8^  ▼•  »• 

210.  ^^    -. 

Meredith  v.  Hinsdale,  2  C.  R.  ^,J^* 

62.  V.  L  495.    Pleading,  165.  v.u.  !»• 


KAME8  OF  CASES. 


xliz 


Memtt  V.  Brmkerhoff;  17  J.  R.  306.    Action 

on  the  Ciiae,  79,  80.  v.  L  18, 19. 
▼.  ClMon,  12  J.  R.  102.    Prauda,  105, 

106,  107.  V.  L  650. 

V.  Johnston,  7  J.  R.  47a      Title  to 


Property,  13, 14.  v.  ii.  402. 

V.  Lefevre,  19  J.  R.  265.    Couite  of 


Justices  of  the  Peace,  327.  v.  i.  482. 

V.  O'Neal,  13  J.  R.  477.    Distress,  4, 


5,  a  V.  L  5ia 

Mersereau  v.  Norton,  15  J.  R.  179.  Ab- 
sconding and  Absent  Debtors,  9.  v.  L  2. 
Execution,  26.  v.  i.  607.  Tenant  in  Com- 
mon, 7. 10.  V.  iL  399. 

Messonier  v.  Kauman,  3  J.  C.  R.  3.  66. 
Chanceby — Apntdy  137.  140.  v.  L  179. 
CHAivcsaT — Debtor  and  Creditor^  404.  v.  L 
211. 

Metcalf  V.  Clark,  5  J.  R.  361.  Practice,  305. 
V.  ii  276. 

V. ,      17  J.  R.  548. 

V. ,     2  J.  C.  R.  54a 

CHAifCERT— Cm<«,  27a  342,  343.  r.  i.  ll 

203.      Chahcert— Z>ee<2,  464.    v.  L  218. 

CnAJfcznr—Hutband  and  Wi/e,  824,  825. 

V.    L     254.    Charcert — Pleading,    1583. 

1665. 1668, 1669, 1670.  v.  i.  337.  343,  344. 
V. .     3   J.    C.    R.    1.    78. 


Chaivcert — Parent  and  Child,  1492.  v.  i. 

328.      Chancsrt— ProcKce,    1880,    1881, 

1882.  1894.    1897.    v.  L   364,   365,   366. 

Chawcert— Trttft,  2121.  v.  i.  392. 
Meyer  V.  M'Qean,  1  J.  R.  509.    New  Trial, 

8.  49.  V.  iL  14a  147.    Pleading,  221,  222. 

V.  iL204. 
— '- —  V.  -^ ,  2  J.  R.  lea     Pleading, 

222.  V.  ii.  204,  205. 
Midbury  t.  Collins,  9  J.  R.  345.    Bill  of  Ex- 

ce^ons,  4.  12.  v.  L  116.    Mandamus,  13. 

V.  iL  127. 
Miller  t.  Burroughs,  4  J.  C.  R.  436.    Chait- 

CMMY'-Inierest,  1048.  v.  L  282. 
▼.  Depeyster,  2  C.  R.  301.    Insurance, 

362.  ▼.  u.  77. 
V.  Drake,  1  C.  R.  45.    Assnmpeit,  30. 

3a  T.  L  59, 60.    Pleading,  64.  80.  v.  iL  189. 

191. 

V.  Hackley,  5  J.  R.  375.    Bills  of  Ex- 


change, &C.,  8. 145. 151. 164, 165. 174.  v.  i. 
119. 133, 134, 135, 136. 

y.  Liyini^n,  1  C.  R.  349.    Principal 


and  Agent,  79.  v.  iL  318. 

y.  Merrill,  14  J.  R.  348.  Pleading,  536. 
v.iL234. 

V.  Miller,  6  J.  C.  R.  91.  Chancery — 


Husband  and  Wije,  941, 942.  v.  L  269. 

V. ,  8  J.  R.  74. 

38,39.  ▼.iL38a385. 


Slander,  14.  33. 


V. 


38a 


-,  8  J.  R.  77.    Slander,  14.  v.  iL 


V.  Parsons,  9  J.  R.  336.    Covenant,  39, 
40  41.  V.  L  4®. 

v.*  Starks,  13  J.  R.  517.     Courts  of 


Justices  of  the  Peace,  102.  200.  v.  L  460, 
461.  470.  Evidence,  14.  293.  v.  L  567. 
594. 

V.  Vaughan,  1  J .  R.  315.    Practice,  534. 


MUlon  V.  Salisbury,  13  J.  R.  211.  Baihnent, 
12, 13.  V.  L  109. 

Mills  V.  Comstock,  5  J.  C.  R.  214.  Chan- 
cert — Fraud,  744.  v.  L  247.  Chancery—^ 
Mortgage,  1358,  v.  i.  315. 

V.  Dennis,  3  J.  C.  R.  367.    Chancery— 

hifaid,  952,  953,  954,  955,  956.  v.  L  271 
Chancery— ^or^goge,  1423,  1424,  1425 
V.  L  321.  Chancery— FracKcc,  1909, 1910 
v.L366,367. 

V,  Kennedy,  1  J.  R.  502.    Courts  of  Jus 

tices  of  the  Peace,  41.  v.  L  455. 

V.  Martin,  19  J.  R.  7.    Courts  Martial  of 


v.iL295w 


the  United  States,  1,  2, 3,  4,  5,  6,  7,  8.  v.  L 

484.    Replevin,  4.  v.  ii.  340. 
V.  Twist,  8  J.  R.  121.     Evidence,  125. 

V.  L  578. 
Milner  v.  Green,  2  J.  C.  28a     Bail,  79.  v.  L 

loa 

Milward  v.  Hallett,  1  C.  R.  344.  Practice, 
622,  eaa  v.  ii.  302.  ships  and  Seamen,  16, 
17, 18.  V.  iL  372. 

V.  s  2  C.  R.  77.     Evidence, 

35a  V.  L  599. 

Minor  v.  Garrison,  4  J.  R.  481.  Practice,  32a 
V.  iL  277. 

Mintum  v.  Columbian  Ins.  Co.,  10  J.  R.  75. 
Insurance,  385.  416.  v.  iL  79.  83,  84. 

V.  Phelps,  3  J.  R.  44a    Prisoners,  22. 

V.iL328. 

V.  Seymour,  4  J.  C.  R.  17a  497. 

Chancery — ^Af^reement,  57.  v.  L  167,  168. 
Chancery — bijvnttion,  1035,  1036.  v.  L 
280,  281.  Chancery— ^urinftdum,  1145. 
v.L29a 

Minton  v.  Woodworth,  11  J.  R.-  474.  Action 
on  Statute,  8, 9.  v.  L  20.  Escape,  47  v.  L 
562.    Pleading,  463, 464.  v.  iL  228. 

Minuse  v.  Cox,  5  J.  C.  R.  441.  Chancery — 
Coj<«,  933.  V.  L  202.  Chancery — Devise^ 
474.  V.  L  220.  Chancery— Piradice,  1864. 
1888.  V.  L  361.  365.  Chancery— 2Vii*(*, 
2107.  212a  V.  L  390.  392.  Chancery— 
mu,  2217.  V.  L  401. 

Mitchell  V.  Ingersoll,  2  C.  R.  385.  Enor,  4a 
V.  L  55a 

Mix  V.  Mix,  1  J.  C.  R.  204.  Chancery— 
Huahmtd  and  Wife,  916.  924.  v.  L  267, 
268. 

Moakley  v.  Riggs,  19  J.  R.  69.  Principal  and 
Surety,  25.  v.  ii.  313. 

Mockey  v.  Grey,  2  J.  R.  192.  Courts  of  Jus- 
tices of  the  Peaoe^  5a  v.  L  456.  Infant,  20. 
V.  ii.  21. 

Mooers  v.  Smedley,  6  J.  C.  R.  28.  Chan- 
cery— Jurisdictwny  1151, 1152.  v.  L  29a 

V.  White,  6  J.  C.  R.  360.    Chancery— 

Account,  29.  V.  i.  16a  Chancery — Men^ 
125, 126, 127.  V.  L  177, 178.  Chancery— 
Escheat,  499,  500,  501.  v.  L  223.  Chan- 
cery—Hxeotforv,  &.C.,  609,  610,  611,  612, 
6ia  V.  L  234.  Chancery— Heir,  815.  v.  L 
255.  Chancery— Iioc^,  &c.,  1184.  v.  L 
29a  Chancery- /AimiatuMw,  1242. 1247. 
V.  L  303.  Chancery— iVtnctywrf  and 
Agent,  194a  v.  L  371.  *  Chancery— W«, 
SSll.  V.  L  401. 

Moffat's  Executors  v.  Strong,  10  J.  R.  12. 
Devise,  41,  42,  4a  54.  v.  L  512.  515. 

Mohawk  Bank  v.  Burrows,  6  J.  C.  R.  317. 


1 


NAMES  OF  CASES. 


Chanceht— Protfice,    1998.     ▼.    L    368. 

Chawcert— Srf-o/;  1996.  v.  i.  377. 
Monell  V.  Golden,  13  J.  R.  39.1    Actions  on 

the  Case,  9,  XO.  v.  L  113.     Pleading,  377. 

V.  ii.  219. 
V.  Lawrence,  12  J.  R.  521.    Cban* 

cxKY-^MuigagCy  1438,    1439.    v.    L   32a 

CHANCERT—iWriee,    1875.    1917,    1918, 

1919, 1920.  V.  i.  3G2. 367. 

V.  Monell,  5  J.  C.  R.  2a^    Charcert— 


jBvtifNec  578.  ▼.  i.  231.  Chancery — Ex- 
ectOars,  &c.,  616, 617, 618.  v.  i.  235.  Chan* 
cxrt^TVm^,  2106.  2142,  2143.  v.  L  390. 
394. 

V.  Weller,  2  J.  R.  8.    Certiorari  to  a 


Jostice^B  Court,  1.   v.  i.  149.     Courts  of 

Justices  of  the  Peace,  241.  ▼.  L  474. 
Money  v.  Tobias,  12  J.  R.  ^2.     Courts  of 

Justices  of  the  Peace,  34, 35.  v.  i.  455. 
Montgomery    y.   Hasbrouck,   3   J.   R.   538. 

Practice,  8, 9.  v.  ii  251. 
'  V.  Ivers,  17  J.  R.38.    Assumpsit, 

132, 133, 134.  V.  i.  70,  71. 
Moody  V.  Payne,  2  J.  C.  R.  548.     Chan- 

CERT — Execuiionj^  602.    v.  i.  233.    Chan* 

C^RT — Parhiarslnp,  1511.  v.  L  330.    Chan- 

c^nr-^Pfwtice,  1832,  I83a  ▼.  i.  359. 
Moore  v.  Ames,  3  C«  R.  170.    Justice  of  the 

Peace,  4,  5.  v.  L  lOa 
■  '  V.  Bacon,  3  C.  R.  83.    Certiorari  to  a 

Justice's  Court,  37.  y.  i.  152. 

y.  Cable,  1  J.  C.  R.  385L     Chan- 


cBRT-^Mor<g4we,   1367.    1444.    y.  L  3ia 

32a 

y.  Dayis,  11  J.  R.  144.    Courts  of  Jus- 


tices of  the  Peace,  96. 125.  y.  L  460.  463. 
y.  Fox,  10  J.  R.  244.    Frauds,  94,  95, 


96.  y.  L  649. 

y.  Lyttle,  4  J.  C.  R.  184.    Chancery-^ 


JurwUetion,  1117«  y.  il  290. 

Moyan  y.  Hays,  1  J.  C.  R.  339.  Chancery — 
JkHor  and  Creditor,  435.  y.  I  215.  Chan- 
cery—JEptiencc,  528,  529.  y.  L  226.  Chan- 
cery— Pleading^  1544  y.  I  333.  Chan- 
cery—TVusIs,  2061.  y.  L  385. 

Morgan  y.  Deyer,  10  J.  R.  161.  Pleading, 
294,  295, 29a  y.  ii.  210, 211. 

y.  Dyer,  9  J.  R.  255.    Insolvent,  50. 

y.  ii.29.    Pleading,  260.  294, 295, 296.  y.  il 
207. 210, 211. 

y.  Van  Ingen,  2  J.  R.  204.    Assump- 


sit, 3.  y.  L  56.    %ills  of  Exchange,  &c»,  Itsi, 
y.  L 132. 

y.  Woodworth,  4  J.  R.  89.    BilLs  of 


Exchange,  &c;,  119.  v.  L  131. 
Morrell  y.  Dickey,  1  J.  C.  R.  15a  Chan- 
cery— Co$tSy  304.  y.  L  20a  Chancery — 
Executors,  &c.,  614.  699.  703.  712, 7ia  y.  I 
234. 242,  24a  Chancery— JW«^  Laws, 
714,  715.  y.  i.  244.  Chancery — Gfuor- 
dian  and  Ward,  781.  797,  798.  V.  i.  25L 
25a  Chancery— ^tU,  2208.  y.  i.  401. 
y.  Fuller,  7  J.  R.  402.     Interest,  66. 

— ,  8  J.  R.  218.    Interest,  ^. 


Morris  y.  Brush,  14  J.  R.  328.  Cosis,  55.  t.  L 
426.  Damages,  11.  y.  L  486L  Trespass,  56. 
y.  ii,  409. 

y.  MiUett,  1  J.  C.IL44.    Chancery— 

Cof<ff,  341.  y.  L  20a 
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Entry,  &c.,  10.  27.  y.  L  633,  634. 

v.  Butler,  16  J.  R.  20a    Arson,  1. 


V.  i.  52. 


y.  Byron,  3  J.  C.  53«  Guardian, 
1.  V.  i.  654.  Principal  and  Surety,  26.  v.  iL 
32a    Trusts,  14.  v.  iL  425. 

V.  Casborus,  13  J.  R.  351.    Indict- 


ment, 15.  v.  iL  18.    Judgment,  50, 51, 52.  v. 
y.  Champion,  16  J.  R.  61.    High- 


way, 18,  19,  20.  V.  iL  a    Mandamus,  29.31. 
v.  iL  128, 129. 

y.  Cochran,  2  J.  C.  7a  Indictment, 


22.  V.  ii.  19. 

V.  Collins,  7  J.  R.  549.    Highway, 

17.  y.  iL  a  Mandamus,  28.  v.  ii.  11&. 
Name,  v.  ii.  142.  Office  and  Officer,  12,  la 
y.  iL  155, 156. 

V.  Cotteral,  18  J.  R.  115.    Arson, 


2  a  V.  L  52. 

y.  Croswell,  3  J.  C.  337.    Libel,  L 


28.  y.iL115.  lia 

V. 


-,  1  C.  R.  149.    Indict- 
ment, 19.  y.  ii.  18, 19. 

V.  Curling,  1  J.  R.  320.     Indict- 


ment, 3,  4.  21.  V.  iL  17. 19. 

V.  Cuttixig,  3  J.  R.  1.    Escheat,  1. 


y.  L563. 


v.  Denslow,  1  C.  R.  177.    Turn- 
pikes and  Turnpike  Companies,  2.  v.  iL  42a 
y.  Denton,  2  J.  C.  275.    Jury,  31. 


v.  ii.  104.    New  Trial,  73.  v.  ii.  149. 

V.  Dole,  1  C.  R.  181.     Informa- 


tion, 1,  2.  y.  ii.  22. 

V.  Dowell,  C.  C.  35.    Indictment, 


27.  V.  iL  19. 

y.  Duell,  3  J.  R.  449.     Felony,  1. 


v.  L  630. 


V.  Duncan,  1  J.  R.  311.  Ezeca- 
tors,  &C.,  80.  V.  L  627.  Principal  and  Sure- 
ty, 44.  V.  ii.  325. 

-  V.  Dunlap,  13  J,  R.  437.    Execu- 


tors, &c.,  76,  77,  78,  79.  v.  L  626.     Plead- 
ing,  72.  v.  iL  190. 

y.  Everett,  1  C.  R.  8.   Mandamus, 


27.  y.  ii.  128. 

y.  Farrington,  14  J.  R.  34a   For- 


gery, 6.  y.  L  638. 

y.  Few,  2  J.  R.   290.     Attach- 


ment, 5.  y.  i.  77. 

V.  Ferris,  9  J.  R.  160.    Bail,  5a 


y.  L  101. 


v.  Finch,  5  J.  R.  237.     Forgeir, 
4.  v.  L  637. 

v.  Flanders,  18  J.  R.  164.    For- 


gery, 7.  V.  i.  63a 

v.  Foot,  19  J.  R.  5a     Constitn- 


tion  of  the  State,  1,  2.  v.  L  4ia  Principal 
and  Surety,  24.  v.  iL  322.  Statutes,  39.  v.  iL 
394. 
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NAMES  OF  CASEa 


Tbe  People  y.  Franklin,  3  J.  C.  999.    Indict- 
ment, %  ▼.  ii.  17. 

r.  Freer,  1  C.  R.  485.  518.      At- 

tachment,  4.  7.  v.  i.  77.    Practice,  667.  y.  ii. 
d06. 

V. ^  1  C.  R.  394.    Informa- 


tion, 3.  y.  ii.  22. 

V.  Gaine,  1  J.  R.  343.     Interest, 


14.  29,  30.  y.  u.  86,  87. 

V.  Gardner,  2  J.  R.  477.      Pogi- 


tiye  from  Justice,  y.  i.  651.    Jurisdiction,  4. 
y.  ii.  99. 

y.  Gasherie,  9  J.  R.  71.    Interest, 


10.  y.  ii.  86. 

y.  General   Sessions  of  Genesee, 


13  J.  R.  85.    Assault  and  Battery,  2.  y.  i.  52. 
y.  Gilbert,  18  J.  R.  227.    Umiu- 


tion  of  Actions,  17.  y.  ii.  121. 

y.  Gilleland,  7  J.  R.  555.  Sheriff, 


24.  y.  u.  360. 

V.  Godfrey,  17  J.  R.  225.    Juris- 


diction, 10,  11.  y.  ii.  100. 

V.  Goodhue,  2  J.  C.  R.  198.  Chah- 


CKRT— lIr€<rufion,  604.  y.  L  233.     Chance- 
ILY— Habeas  Corpus,  802,  803.  y.  i.  253. 

y.  Goodwin,  18  J.  R.  187.    Courts 


of  General  Sessions  of  the  Peace  of  the 
City  of  New- York,  1,  2,  3.  y.  i.  450.  New 
Trial,  74,  75, 76.  v.  ii.  149. 

y.  Guernsey,  3  J.  C.  265.    Indict- 


ment, 1.  y.  ii.  17. 

y.  Hardenburgh,  8  J.  R.  335.     At- 


torney and  Counsel,  65,  66.  y.  i.  85. 

y.  Herkimer    Sessions,  20  J.   R. 


310.    Courts  of  General  Sessions  of  the 
Peace,  10, 11,  12.  y.  i.  449,  450. 

y.  Uerrick,  13  J.  R.  82.  Eyidence, 


312,  313.  y.  i.  595,  596. 

y.  Hillsdale  Tnmpike  Co.,  2  J.  R. 


190.    Quo  Warranto,  4.  y.  ii.  331. 

V.  Holbrook,  13  J.  R.  90.    BUls 


of  Exceptions,  17.  y.  i.  117.  Chattels,  3. 
y.  i.  402.  Evidence,  169.  215.  y.  i.  582.  587. 
Larceny,  2, 3.  v.  ii.  107. 
y.  Howell,  4  J.  R.  296.  Agree- 
ment, 29.  v.  i.  26.  Bills  of  Exchange,  &c., 
47.  y.  i.  124.  Evidence,  369,  370,  371.  v.  i. 
600,  601.  Forgery,  2.  v.  i.  637.  Indict- 
ment, 16,  17,  18.  y.  ii.  18.  Payment,  15. 
y.  ii.  180. 

y.  Humphrey,  7  J.  R.  314.     Evi- 


dence, 248.  y.  i.  590. 

v.  James,  2  C.  R.  57.    Pardon,  2. 


v.  ii.  160. 


y.  Jansen,  7  J.  R.  332.    Principal 
and  Surety,  15, 16.  19.  v.  ii.  321,  322. 

V.  Johnson,  12  J.  R.  292.    Cheat, 


3,  4,  5.  v.  i.  403. 

V.  Judges  of  Cayuga,  2  J.  C.  68. 


Mandamus,  22.  v.  ii.  128. 

v.  Judges  of  Westchester,  C.  C. 


55.    Error,  50.  v.  i.  554.    Mandamus,  11. 
y.  ii.  127. 

y. .,  5  C.  C. 

y. ,)  135. 

2  J.  C.  118.    Bills  of  Exceptions,  a  8.  y.  L 
116.     Mandamus,  5. 7.  v.  ii.  126. 

v.  Judges  of  Ulster,  C.  C.  117. 


The  People  y.  Judges  of  Ulster,  1  J.  R.  64. 

Mandamus,  24, 25.  y.  ii.  128. 
• v.  Judges  of  Washington,  1 C.  R. 

511.    Bill  of  Exceptions,  &  y.  L 116.  Mu- 

damns,  5. 22.  y.  n.  126. 128. 

y.  ,  *  Vi  JL 


Executors,  dLC,  63.  y«  i.  625. 


97.    Mandamus,  30.  y.  ii.  128. 

y.  Justices  of  Delaware,  1  J.  C. 


1 81 .    Courts  of  Common  Pleas,  1.  v.  L  448. 
Mandamus,  2.  v.  ii.  126. 

y.  Justices  of  Chenango,  1  J.  C. 


179.  2  C.  C.  E.  319.  Couits  of  General 
Sessions  of  tbe  Peace,  1, 2.  v.  i.  449.  Man- 
damus, 1.  y.  n,  126.  New  Trial,  72.  t.  iL 
149. 

y.  King,2C.R.9a    Forcible  Eo- 


try,  &C.,  7. 11, 12.  ^.  i.  633. 

y.  Landt,  2  J.  R.  375.     Bsstard, 


15,16, 17.  y.i.  115. 

V.  Lawson,  17  J.  R.  277.   High- 


way, 30.  37,  38.  y.  iL  7,  8. 

y.  Leonard,  11  J.  R.  504.    Eject- 


ment, 33.  v.  i.  527.    Forcible  Entiy,  &.c^  17, 
18.  y.  i.  63a 

v.  Lewis,  7  J.  R.  73.    Anumpsit, 


9.  v.  i.  57.    Governor  of  the  State,  ▼.  l 
653. 

y.  Ludlow,  C.  C.  34.     Courts  of 


Oyer  and  Terminer,  8,  4, 5.  v.  i.  448,   Joiy, 
47.  v.  ii.  105. 

y.  Lynch,  11  J.  R.  549.    Trcison, 


1, 2, 3,  4.  V.  ii.  404. 

y.  MaUheWBon,   20  J.  R.  300. 


Sheriff,  32.  v.  ii.  361. 

V.  M'Lean,  2  J.  R.  381.  Jory,  4^ 


49.  y.  ii.  105. 

y.  MTCay,  18  J.  R.  212.    New 


Trial,  77,  7a  v.  ii.  149.     Trial,  7, 8.  t.  I 
417. 

V.  Meany,  4  J.  R.2M'.   Jury,  27, 


28.  y.  ii.  103. 

v.  Miller,  14  J.  R.370.    Chest,  6, 


7,  8.  V.  i.  403.     Courts  of  Special  Sessiooa 
of  the  Peace,  3,  4,  5.  v.  L  451. 

y.  Nelson,  13  J.  R.  340.    Exfo- 


tion,  86, 87.  v.  i.  612.    Forcible  Entry,  iu^ 
21,  22, 2a  y.  i.  634. 

y.  New-Yorit  Corpoiation,  3  J.  C 


79.    Quo  Warranto,  }.  y.  ii.  330. 

y.  Olcott,  2  J.  C.  301.    Confpot 


cy,  V.  i.  4ia    Indictment, 2a  v.  Ii.  19-  J«»y» 
31.  v.  iL  104.    New  Trial,  7a  ▼.  ii.  149. 

V.  Oneida  Common  PleM,20J.R- 


22.    Courts  of  Common  Pleaa,  7.  v.  i.  449. 
y.  Parker,  4  J.  R.  424.    Burglary, 

y.  Pease,  3  J. C.  33a    Pardon,!. 

v.Pettit,3J.R.511.  Indicttneirt, 

10,  ll.v.  ii.  la  ,    . 

V.  Piatt,  17  J.  R.  195.    Fishene*, 


y.  i.  146. 
v.  it.  160. 


7,  8,  9.  y.  i.  631, 632.    Patent,  III.  f.  ii. !'». 
^  v.  Pleas,  2  J.  C.  376.    ExecaW 


&c.,  la  14.  y.  i.  620,  621. 

v.  Poyllon,  2  C.  R-  202.   Action 


on  the  Case,  56,  57,  v.  i  la  , 

v.  Relyea,  16  J.  R.  153.  BartinJ 


a  9. 14  17.  y,  i.  114,    Piactice,  254.  s,  u 
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NAMES   OF  CASES. 


lyii 


The  People  ▼.  Rose,  12  J.  R.  339.     Escape, 
G2.  ▼.  1.  563. 

V.  Ru^gles,  8  J.  R.  290.     Blas- 


phemy, 1,  2.  T.  L  143. 


V.  Runkle,  8  J.  R.  464.  }  Corpo- 

V. ,  9  J.  R.  147.  I    ration, 

46,  47, 48,  49,  50.  v.  i.  420.    Forcible  Entry, 
&c.,  9. 26.  30.  V.  i.  633, 634.    Pleading,  126. 
V.  iL  195. 
V. ^  6  J.  R.  334.    Certio- 


rari, 2.  ▼.  i.  147. 

V.  Rast,  1  C.  R.  131.    Indictment, 


7.  V.  ii.  17. 


V.  Sands,  1  J.  R.  78.    Indictment, 

9.  V.  ii.  18.    Nuisance,  2.  v.  ii.  154. 

V.  Schenck,  2  J.  R.  479.     Fugi- 


tives from  Justice,  v.  i.  651.    Jurisdiction,  5. 
V.  ii.  99. 

•,  ex  rdat.  Shaut,  v.  Champion  and 


others,  16  J.  R.  61.    Pleading,  387.  v.  ii.  220. 
y.  Shaw,  1  C.  R.  125.     Costs,  a 


V  i.  421.    Forcible  Entry,  &c.,  7,  8. 16. 29. 

V  i.  633,  634. 

V. f  5  J.  R.  236.    Forgery, 

3.  V.  L  637. 

V.  Smith,  3  C.  R.  221.    Attorney 


and  Counsel,  53,  54.  v.  i.  84. 

V. ,  20  J.  R.  63.    Courts  of 


Justices  of  the  Peace,  38, 39.  v.  i.  455. 

V.  Snyder,  1  J.  R.  520.    Attoin- 


der,  13.  v.  i.  79. 

V.  Spraker,  18  J.  R.  390.    Sheriff, 

37,  28,  29.  V.  ii.  360,  361. 

V.  Stevens,  9  J.  R.  72.    Bail,  49, 

5a  71.  V.  1. 100. 102. 

V.  Supervisors  of  Ulster,  16  J.  R. 

59.    Loan  Office  and  Loan  Officers,  v.  ii. 
125. 

V.  Supervisors  of  Albany,  12  J.  R. 

414.    Mandamus,  16, 17.  v.  ii.  127. 

v.  Sweeting,  2  J.  R.  184.    Quo 

Warranto,  2,  3,  v.  ii.  330. 

V.  Thompson,  2  J.  C.  342.   Forge- 


ly,  1.  V.  i.  637. 

V.  Tompkins,  9  J.  R.  70.    Escape, 


60.T.  L563. 

V.  Townsend,  C.  C.  6a  1  J.  C.  104. 

Courts  of  Oyer  and  Terminer,  1,  2,  3.  y.  i. 
448.    Now  Trial,  71.  y.  ii.  149. 

V.  Utica  Ins.  Co.,  15  J.  R.  358. 

Corporation,  26, 27,  28, 29.  v.  i.  418.  Fran- 
chises, 1, 2, 3.  V.  i.  638.  Quo  Warranto,  5, 
0,  7,  8.  y.  u.  33L  Statutes,  18, 19, 20, 21. 
V.  ii.  391,  392.    Taxes,  5.  v.  iL  396. 

v.  Valentine,  1  J.  C.  336.    Nui- 


sance, 1.  V.  iL  154. 

y.  Van  Blarcum,  2  J.  R.  10&    In- 


dictment, 12.  v.  ii.  18. 

v.  Van  Wyck,  2  C.  R.  333.    At- 


tachment, 7.  v.  i.  77.  Practice,  470, 471.  y.  ii. 
889. 

y.  Washburn,  10  J.  R.  160.  Es- 
cape, 61.  v.  i.  563. 

v.  Washington  Common  Pleas,  20 

J.  R.  22.  Courts  or  Common  Pleas,  8.  v.  i. 
449.  Courts  of  Justices  of  the  Peace,  326. 
y.L482. 

y. ,  2 


The  People  v.  Wilson,  5  J.  R.  368.     Attor- 
ney and  Counsel,  55.  v.  i.  84. 

y. »  6  J.  R.  320.    Forge- 

ry,  5.  y.  i.  637,  638. 

-,  ex  relat.  Wilson,  v.  Albany  Su- 


pervisors, 12  J.  R.  414.    Mandamus,  16, 17. 
v.  ii.  127. 

V.  Wright,  2  C.  R.  213.    Fugi- 


tives from  Justice,  v.  i.  651.    Jurisdiction,  3. 
y.  ii.  99. 

v.  Youngs,  1  C*  R.  37.    Courts  of 


General  Sessions  of  the  Peace,  3.  v.  i.  449. 
Indictment,  5,  6. 13.  2a  v.  ii.  17, 18, 19. 

Pepoon  ada.  Jenkins,  C.  C.  55.      ?       Circuit 

V.  y  2J.C.  119.  J  Courtf  of 

the  United  States,  1.  v.  i.  483. 

Percival  v.  Hickey,  18  J.  R.  257.  Evidence, 
62,  63.  318.  v.  L  572.  596.  Jurisdiction,  24. 
y.  ii.  101.  Pleadin?,  162.  v.  ii.  199.  Ships 
and  Seamen,  82,  83.  v.  ii.  380,  381.  Tres- 
pass, 4,  5.  v.  ii.  404,  405. 

v.  Jones,  C.  C.  104.    1  J.  C.  393. 

Practice,  6ia  v.  ii.  302. 

y. ,  2  J.  C.  49.    Justice  of  the 


Peace,  1.  v.  iL  105. 

Ferine  v.  Dunn,  3  J.  C.  R.  508.  Chaitcert — 
Champerty,  &.C.,  v.  i.  193.  Charcert — 
Frauds,  766.  v.  i.  249.  Chawcert— Jtfbrf- 
gage,  1378,  1379,  1380,  1381,  1382,  1383, 
1384.  y.  i.  317.  Chancery— P/ecu/tngr,  1651. 
y.  L  342. 

V.  Swaine,  1  J.  C.  R.  24.    Charcert — 

Pleading,  1687.  v.  i.  345. 

y. ,  2  J.  C.  R.  475.     Chance- 


ry— Coats,  312.  V.  L  201.  Chancery — Evi- 
dence,  560.  v.  i.  229.  Chancery — Practice, 
1771.  y.  L  353. 

Perkins  v.  Hinman,  19  J.  R.  237.  Costs,  78. 
V.  i.  429. 

',  Matter  of,  2  J.  C.  R.  124.  Chance- 
ry— Lunatics  and  Idiots,  1270,  1271.  v.  L 
306. 

y.  Washin^on  Ins.  Co.,  6  J.  C.  R.  485. 

Chancery — Prtncipal  and  »^gent,  1933.  v.  L 
369 

'  y.  Wing,  10  J.  R.  143.    Award,  15. 


25.  v.  L  89,  90,  91.     Pleading,  487.  y.  ii. 

230. 
Perry  v.  Aaron,  1  J.  R.  129.     Pleading,  118. 

v.  ii.  194.    Sale  of  Chattels,  3&  64.  v.  iL 

346.348. 
— -  y.  Weyman,  1  J.  R.  520.      Courts  of 

Justices  of  the  Peace,  172, 173.  v.  L  468.  • 
Peters,  Case  of,  2  C.  R.  344.    Indians,  7.  v.  iL 

15. 
v.  Henry,  6  J.  R.  121.    Sheriff,  77, 7a 

y.  ii.  365. 
V. ,  6  J.  R.  278.     Costs,  104. 

y.  L  430,  431. 

y.  Parsons,  18  J.  R.  140.    Courts  of 


J.  C.  137.  C.  C.  76.    Sheriff;  22.  v.  iL  360. 


Justices  of  the  Peace,  323.  v.  L48]. 

Peterson  v.  Clark,  15  J.  R.  205.  Action  on 
the  Case,  46,  47.  v.  i.  15.  Mortgage,  6. 20, 
21.  y.  ii.  137,  138.    Trover,  3a  v.  ii.  420. 

Petit  v.  Carman,  2  J.  C.  381.  Actions,  24. 
y.  i.  8. 

Petrie  v.  Woodworth,  3  C.  R.  219.  Courts  of 
Justices  of  the  Peace,  70.  v.L  458.  Plead- 
ing, 167, 168.  y.  iL  199. 
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Petry  v.  Christy,  19  J.  R.  5a  Bills  of  Ex- 
change, &,c.,  45.  V.  L  123.  Slaves,  22,  33. 
V.  n.389. 

Pettingal  v.  Brown,  1  C.  R.  168.  Evidence, 
3(55.  V.  i.  (KX). 

Pevton  V.  Hallett,  1  C.  R.  363.  Assigrnment, 
3.  V.  i.  Sa     Evidence,  324.  v.  i.  596,  597. 

paster  V.  Gillespie,  2  J,  C.  109.  C.  C.  119. 
Costs,  93.  V.  i.  430. 

Phelps  V.  Ball,  C.  C.  66.  1  J.  C.  31.  Amend- 
ment, 74.  V.  L  47. 

V.  Eddy,  1  C.  R.  252.     Practice,  434. 

V.  iL286. 

V.  Green,  3  J.  C.  R.  302.    Chancert— 


CoaU,  318.  V.  i.  201.  Chancery— Pcnit- 
tioH,  1497, 1498, 1499, 1500,  1501.  v.  L  328, 
329. 

's    Executors  v.  Hall,  5  J.    R.    367. 

Bail,  48.  v.  L  100.  Practice,  41.  v.  ii. 
254. 


V.  Johnson,  8  J.  R.  54.    Extin^ish- 

ment,  3.  v.  i.  627.     Release,  9.  v.  ii.  333, 
334. 

Phetteplace  v.  Steere,  2  J.  R.  442.  Agree- 
ment, 41.  V.  i.  28.  Amendment,  53.  v.  L  46. 
Assumpsit,  62.  V.  i.  63. 

Philips  V.  Blapge,  3  J.  H.  141.  Practice,  496, 
497.  V.  ii.  2y*^ 

V.  Covert,  7  J.  R.  1.      Tenant  at 

WiU,  4,  5.  V.  u.  397.      Trespass,  40.  v.  iL 
408. 

V.  Hawley,  6  J.  B.  129.     Executors, 


&C.,  40.   v.  L  623.     Practice,  273.   v.  it. 
27a 

v.  Peck,  2  J.   C.  104.  C.  C.   112. 

Actions,  (Real,)  18.  v.  i.  11.    Costs,  82.  V.  i. 
429.    Practice,  449,  450.  v.  ii.  287. 

V.  Rose,  8  J.  R.  392.    Pleading,  114, 


115.  V.  ii.  194. 

Phillips  V.  Berick,  16  J.  R.  136.  Actions,  9. 
V.  L  7.    Evidence,  8, 9, 10, 11.  v.  L  567, 

v.  Prevost,  4  J.  C.  R.  205.  Chan- 
cert— P(edklfn^,  1665, 1666, 1667.  v.  i.  343, 
344. 

-  v.  Thompson,  1  J.  C.  R.  131.    Chaw- 


cert— .^reement,  85.  106.  112,  113,  114. 
V.  i.  170. 175, 17a  Charcert— ftmfenee, 
512.  552.  V.  L  225^  228.  Chancert— 
Practice,  1810,  1811.  v.  i.  357.  Chan- 
CBRT— SieoititM,  2020.  V.  i.  380. 
V. ,  2  J.  C.  R.  418.    Chan- 


cert—Promwwwy  Ab<e#,  1970,  1971,  1972, 
1973.  V.  L  374. 

V.  Trull,  11  /.  R.  466.     Anest,  6, 


7,  8.  V.  L  50,  51.  False  Imprisonment,  15. 
V.L629. 

Phinney  v.  Earle,  9  J.  R.  352.  Courts  of 
Justices  of  the  Peace,  45.  99.  v.  L  456. 
460. 

PhcBuix  V.  Hill,  3  J.  R.  249.  Executors,  6lc., 
66.  V.  L  625.    Practice,  394.  v.  ii.  283. 

■  V.  Ingraham's  Assi^iiees,  5  J.  R.  412. 

Chancert — Banknxpi,  223.  v.  i.  181. 
Chancert— >£vttience,  506.  v.  i.  224.  Evi- 
dence, 238. 382.  v.  L  589.  602.  Frauds,  42, 
43, 44.  v.  L  644. 

-  Ins.  Co.  V.  Fiquet,  7  J.  R.  38a    In- 


surance, 409.  V.  ii.  ^ 
Picket  V.  Weaver,  5  J.  R.  71.    Courts  of  Jus- 
tices of  the  Peace,  71  t.  i.  458. 


Pierce  v.  Crafts,  12  J.  R.  90.  Assumpsit,  12L 
v.  i.  57.  Bills  of  Exchange,  &c.,  221,  222. 
V.  L  14i: 


V.  Drake,  15  J.  R.  475.  Assump- 
sit, 115.  V.  L  68,  69.  Payment,  22.  v.  ii. 
181. 

T.  Hubbard,  10  J.  R.  405.      Courts  of 


Justices  of  the  Peace,  42.  v.  i.  455.     Jus- 
tices of  the  Peace,  11.  v.  ii.  106L 

V.  Shelden,  13  J.  R.  191.    Courts  of 


Justices  of  the  Peace,  10.  ^8a  ▼.  i.  45a 
477. 

Pierson  v.  Hooker,  3  J.  R.  68.  Bills  of  Ex- 
change,  &c^  166L  v.  i.  135.  Evidence,  130. 
V.  L  578.  Partnership,  29.  v.  iL  16&  Re- 
lease, 13.  v.  ii.  334. 

v.  Post*  3  C.  R.  175.  Title  to  Proper- 
ty, 7,  a  V.  iL  401,  402L 

Pike  V.  Evans,  15  J.  R.  210.  New  Trial,  34. 
V.  iL  14a    Pleading,  109.  v.  ii.  194. 

Pinder  v.  Morris,  3  C.  R.  165.  Attorney  and 
Counsel,  63, 64.  v.  i.  85. 

Pintard  v.  Ross,  2  J.  R.  186.     Practice,  55a 

V    11a  29n 

'- V.  Tackington,  10  J.  R.  104.    Bills  of 

Exchange,  &C.,  215,  21&  y.  i.  141.    Court? 

of  Justices  of  -the  Peace,  3.  v.  L  451.    Pay- 
ment, 12.  V.  iL  180. 
Pitcher  v.  Livingston,  4  J.  R.  1.    Covenant, 

72,  73.  V.  L  441, 442, 
Pittstown,  Overseers  of,  v.  Plattsburgfa,  15  J. 

R.  398.  407.  436.     Practice,  663.  v.  iL  305. 

Pleading,  40.    v.  ii.   187.      Poor,  57,  58. 

68.  72.  V.  iL  244. 246.     Practice,  426.  v.  iL 

286. 

, ,  V. ,  18  J. 

R.  407.    Office  and  Officer,  22, 23.  v.  iL  156. 

Pleading,  40.  v.ii.  187. 
Platner  v.  Best,  11  J.  R.  530.    Actions,  33L 

V.  i.  9.    Pleading,  325.  v:  iL  2ia 
v.  Sherwood,  6  J.  C.  R.  118.    Cha5- 

CERT— ar«  DtaOi,  246.  v.  L  193. 
Piatt  V.  Johnson,  15  J.  R.  2ia    Action  on  the 

Case,  76.  v.  L  18. 
V.  Pktt,  C.  C.  35.    Practice,  127. 130, 

131.  V.  iL  260. 
V.  Robins,  C.  C.  81.  1  J.  C.  276.    Plead- 
ing, 240.  V.  u.  206.    Executors,  Ac,  11, 12. 

3a  V.  L  620. 62a 

V.  Smith,   14  J.  R.  d6a    Actions,  35. 


▼.  L  9.    Award,  54>  55. 67.  v.  i.  93, 94. 
V.  Storer,  5  J.  R.  347.     Courts  of  Jim- 

tices  of  the  Peace,  179.  ▼.  i.  468. 
Plattekill,  Overseers  of,  v.  Ovemeers  of  New 

Paltz,  15  J.  R.  305.    Evidence,  294.  v.  L 

594.    Poor,  16.  61.  v.  ii.  299. 245. 
Plumb  v.  M'Crea,  12  J.  R.  491.     Pleadiuf, 

334.  V.  iL  214, 
Pomeroy  v.  Pomeroy,  1  J.  C.  R.  606.     Chi5- 

CERT-— Cos<s,  345.  V.  L  204.     Cha!»ce»t- 

Hushofut  and  fVife,  929, 930.  v.  i.  208. 
Pompey,  Overseers  of,  v.  Overseers  of  Iau 

rcns,  19  J.  R.  238.    Poor,  17.  v.  iL  2:©. 
Pomroy  v.  Columbian  Ins.  Co.,  2  C.  R.  260. 

New  Trial,  39.  v.  iL  14a 
V.  Preston,  2  a  R.  37a    Bill  of  Ex- 

ceptions,  6.   v.  L  116.      Error,  56.  v.  l 

555. 
Port  V.  Jackson,  17  J.  R,  239.     Covenant,  21 

32, 99.  V.  L  436. 445. 


NAMES  OF  CASES. 


hx 


Porter  ▼.  Andrews,  9  J.  R.  350.      Ships  and 

Seamen,  75.  v.  ii.  379,  380. 
V.  Kimberly,  9  J.  R.  470.    Chancery — 

Jurisdiction^  111^2.  v.  i.  290.    CHANCEaT — 

JVe  exeai,  1471.  v.  i.  326. 

-  V.  Lane,  8  J.  R.  357.    Attorney  and 


Counael,  68.  v.  i.  85.    Costs,  35.  y.  i.  424. 
Set-off,  41.  V.  ii.  356. 

-  V.  Rose,  12  J.  R.  209.    Agreement,  22. 


CERT,  L-^ccouni,  6.  v.  i.  160. 

Posson^T.  Brpwn,  11  J.  R.  166.  Courts  of 
Justices  of  the  Peace,  258.  ▼.  L  475.  Evi- 
dence, 39.  V.  L  569. 

Post  y.  Kimberly,  9  J.  R.  470.  Chancery, 
L — JlixourU,  1.  y.  L  160.  Partnership,  4.  y.  ii. 
165. 

V.  Neaffie,  3  C.  R.  22.    Debt,  4,  5.  y.  L 

489.    Pleading,  465.  y.  iL  228. 

y.  Phoenix  Ins.  Co.,  10  J.  R.  79.     Insur- 


ance, 82.  197.  216.  383.  y.  ii.  4a  57.  59. 
79. 

—  y.  Riley,  18  J.  R.  54.    Bail,  lia  y.  L 106. 
Insolvent,  62, 6a  y.  ii.  30. 

V.  Robertson,  1  J.  R.  24.    Ships  and  Sea- 


men, 51,  52.  V.  iL  376. 
— ^  y.  Van  Dine,  1  J.  C.  412.  C.  C.  106. 

Bail,  51.  y.  i.  100. 
y.  Wriffht,  1  C.  B.  IIL    Practice,  487. 

V.  iL  291. 
Post-Master  Gen.  U.  S.  y.  Cochran,  2  J.  R. 

4ia     Pleading,  494.  496.  496.  504.   y.  ii. 

231. 
Powell  y.  Trustees  of  Newburgh,  19  J.  R. 

284w     Principal  and  Agent,  28,  29.    y.  ii. 

312. 
y.  Waters,  17  J.  R.  176.    Bills  of  Ex- 

change,  &.C.,  1S6.  y.  L  139.    Evidence,  189. 

y.L585. 
Potter  y.  Bemiss,  1  J.  R.  515.      Assumpsit, 

146w  147.  V.  L  72. 
y.  Briggs,  I'c.  R.  57,    Writ,  2.  y.  iL 

440. 
y.  Lansing,  1  J.  R.  215.    Consignor 

and  Consignee,  1. 2.  v.  L  4ia    Escape,  17. 

y.  L  559. 

y.  Lather,  3  J.  R.  431.    Evidence,  261. 


y.  L  591.     Office  and  Officer,  17.   v.  iL 
15a 

y.  Smith,  14  J.  C.  444.      Accord  and 


Satis&ction,  20.  y.  i  6.  Certiorari  to  a  Jus- 
tice's Court,  57.  y.  L  153,  154.  Error,  56. 
y.  L  555. 

Powell  v.  Browne,  3  J.  R.  100.     Assumpsit, 
3a  32.  y.  L  59, 60. 

y.  Smith,  8  J.  R.  249.      Assumpsit, 

105.  y.  L  67.  Principal  and  Surety,  30, 31, 
32,  33.  y.  iL  323, 324. 

y.  Waters,  17  J.  R.  176.     Evidence, 


274, 275, 276.  v.  L  592.     Interest,  56.  y.  U. 

90.    Principal  and  Sure^,  16.  v.  ii.  321. 
Powers  y.  Lockwood,  9  J.  R.  13a      CourU  of 

Justices  of  the  Peace,  51.  y.  L  466. 
. «-  y.  The  People,  4  J.  R.  292.    Courts  of 

Special  Sessions  of  the  Peace,  1,  2.  v.  L  450. 

Jurisdiction,  2.  y.  iL  99. 
Pratt  y.  Crocker,  16  J.  R.  270.     Release,  21. 

y.  iL  334. 


Pratt  y.  Hackett,  6  J.  R.  14.     Award,  18,  19. 

y.  i.  90. 
v.  Hull,  13  J.  R.  a34.    Courts  of  Common 

Pleas,  6.  v.  i.  449.    Practice,  504.  y.  IL  292. 

Trial,  6.  v.  ii.  4ia 
v.  Malcolm,  13  J.  R.  320.     Bill  of  Ex- 

ceptions,  15.  v.  i,  117. 

v.  Petrie,  2  J.  R.  191.      Distress,  a  y.  L 


85.  v.  L  25.  32.    Pleading,  96,  97,  98.  v.  ii. 
192,19a 

y.  Spencer,  2  J.  C.  R.  169.     Cran- 


516.    Trespass,  124.  v.  ii.  414. 
Prescott  v.  Deforest,  16  J.  R.  159.     Rent,  24, 

25^  2a  v.  ii.  338,339.    Trover,  36.  v.  iL  420. 
v.  Hull,  17  J.  R.  284.      Assignment, 

9.  y.  i.  5a     Pleading,  324.  355.  v.  iL  2ia 

216,  217. 
Price  y.  Evers,  C.  C.  41.     Amendment,  64» 

v.  L  47. 
Prince  y.  Hazleton,  20  J.  R.  502.     Will,  27, 

28.  v.  ii.  439  440. 
Prior  v.  Jacocli,  2  J.  C.  169.     Bills  of  Ex- 
change, &c.,  22, 23.  v.  L  120.     Set-off,  1. 

44,  45.  y.  ii.  353.  357. 
Proudiit  v.  Henman,  8  J.  R.  391.      Courts  of 

Justices  of  the  Peace,  164.  v.  L  467. 
Pugsley  V.  Van  Alen,  8  J.  R.  352.      Practice, 

$»1.  455.  669, 670.  v.  iL  275. 288.  306. 
Pulver  V.  M'Intyre,  13  J.  R.  50a      Courts  of 

Justices  of  the  Peace,  282.  y.  L  477.     Es- 
cape, 12.  y.  L  559. 
Pumpelly  v.  Crosby,  8  J.  R.  322.     Pleading, 

359.  y.  iL  217. 
Purdy  y.  Delavan,  1  C.  R.  394.      Award,  36. 

40,  41,  42.  49.  60.  v.  L  92,  93,  94. 
Putnam  v*  Lewis,  8  J.  R.  389.    Evidence, 

150.  y.  L  580.    Payment,  10. 14.  v.  ii.  179, 180. 
v.  Payne,  13  J.  R.  312.    Trespass,  78, 

79,  80.  y.  ii.  411. 

v.  Shelop,  12  J.  R.  435.     Courts  of 


Justices  of  the  Peace,  239.  y.  L  474. 

v.  Westcott,  19  J.  R.  73.      Assumpsit, 


177.  V.  L  75,  76.    Courts  of  Justices  of  the 
Peace,  294,  295.  y.  L  478. 

v.  Wyley,  8  J.  R.  432.     Bailment,  8. 


y.  L  108, 109.  Letting  and  Hiring  of  Chat- 
tels, v.  iL  115.  Title  to  Property,  a  v.  iL 
401.    Trespass,  10, 11, 12.  v.  ii.  405. 


• 

Quackenboss,  ex  parte,  3  J.  C.  R.  408. 
Chancery— Trusfo,  2096, 2097.  v.  L  389. 

y.  Lansing,  6  J.  R.  49.  Cove- 
nant, a  3a  v.  L  43a  438. 

Quick  y.  Merrill,  3  C.  R.  133.  Practice,  27. 
46,  47.  y.  iL  253,  254. 

Quimby  v.  Hart,  15  J.  R.  304.  Courts  of  Jus- 
tices of  the  Peace,  13a  y.  L  464. 

Quin  y.  Riley,  3  J.  R.  249.  Practice,  555. 
y.iL297. 

R. 

Radcliff  y.  Marine  Insurance  Co.,  3  C.  R.  lOa 

Practice,  570, 571.  v.  iL  296. 
y.  United  Insurance  Ca,  7  J.  R.  38. 

Evidence,  42.  v.  L  570.    Insurance,  113, 114. 

14L  y.iL4a50. 

v. ,  9  J.  R.  277. 


Evidence,  5a  v.  L  577.     Insurance,  115. 
141.  y.iL4a50. 


Ix 


NAME8  OF  CASES. 


Radley  ▼.  Bhaver,  1  J.  C.  R.  200.     Chan- 

CERT— Phic<ice,    175a    1900.    v.    L    352. 

36a 
Ramchander  r.  Hammond,  2  J.  R.  200.    Lim- 

itation  of  Actions,  20.  v.  iL  121. 
Ramsay  v.  Gardner,  11  J.  R.  439.      Aasump- 

sit,  123.  y.  L  69.    Principal  and  Agent,  x7, 

▼.  iL  312. 
Randall^s  Asaiirneea  t.  Van  Rensselaer,  1  J. 

R.  94.    Foreign  Laws,  16, 17.  v.  L  636. 
Randall,    Matter    of,    1  C.    R.    5ia       Ab- 
sconding and  Absent  Debtota,  22.  ▼.  i.  3. 
V.    Van    Vediten,    19    J.    R.  60. 

Corporation,  33, 34.  v.  L  418. 
Rankin  v.  Blackwell,  2  J.  C.  19a    Evidence, 

98,  99, 100.  ▼.  L  575,  576. 
Ranney  v.  Crary,  3  C.  R.  126.    Certiorari  to 

a  Justice's  Court,  26.  v.  i  151. 
Rathbone  t.  Blackford,  1  C.  R.  34a    Practice, 

68.  V.  iL  255. 
V. ,  1  C.  R.  588.     Bail, 

88.  118.  V.  L  104. 10&    Bankrupt,  2,  a  ▼.  L 

HI. 

T.  Budlong,  15  J.  R.  1.     Principal 


and  Agent,  la  49,  50.  v.  iL  310.  315. 

y.  Marten,  20  J.  R.  34a      Courts 


Martial  of  the  United  States,  7.  y.  L  484. 
y.  Wanen,  4  J.  R.  310.     Bail,  101. 


y.LlOS. 
y. 


— ,  10  J.  R.  587.  Bail,  128, 
129, 130.  y.  L 107.  Chancery,  I. — Aceowd^ 
2.  4.  y.  L  160.  Chahcert — h^undion^ 
1039.  y.  L  281.  CHAircBRT-->liiruiiefion, 
1108. 1111.  y.  L  289,  290.  Principd  and 
Surety,  12.  y.  iL  321. 

Rathbun  v.  Miller,  6  J.  R.  281.  Dower,  17. 
y.  L  519. 

Rattoon  y.  Oreracker,  8  J.  R.  12&  Execn- 
tors,  &c.,  5,  &  y.  L  619.  Pleading,  177. 
y.iL  200. 

Rawson  y.  Adams,  17  J.  R.  130.  Certiorari 
to  a  Justice's  Court,  la  y.  L  150.  Courts 
of  Justices  of  the  Peace,  320,  321.  y.  L 
481.    Evidence,  107.  v.  L  576. 

• v.  Dole,  2  J.  R.  454.    Actions,  2.  y.  L 

&    Escape,  20, 21,  22.  v.  L  560. 

V.  Turner,  4  J.  R.  469.     Escape,  27, 

28, 29.  41.  y.  L  560.  561. 

Ray  v.  Bogart,  2  J.  C..432.  Chance&t — 
Acwufdj  26.  v.  L  162. 

y.  Hogeboom,  11  J.  R.  433.    Escape,  46. 

y.  L  562.    Privilege,  11.  y.  iL  326. 

Raymond  v.  Beamard,  12  J.  R.  274.  Agree- 
ment, 104.  v.  L  35.  Assumpsit,  91.  161, 
162, 163, 164.  y.  L  66.  74.  Tender,  la  v.  iL 
400. 

y.  Johnson,  11  J.  R.  488.  Assign- 
ment, 24.  v.  L  55,  Pleading,  7, 8. 176.  y.  iL 
184.  200. 

y.  Lent,  14  J.  R.  401.     Agreement, 


24.  y.  L  25. 

y.  Smith,  13  J.  R.  329.     Pleading, 


232, 233.  466.  y.  iL  201. 228. 

y.  Squire,  11  J.  R.  47.     Assign- 


ment, 22, 2a  y.  L  54,  55.  Power,  8.  v.  iL 
247. 
Rayner  y.  Peaiaall,  3  J.  C.  R.  578.  Chan- 
CERT-^ccoufi^,  10.  18.  23,  24,  25.  y.  L 
161,  162,  163.  Cbanceht — Lachu.  d&c, 
1181.  y.L296. 


Reab  y.  Moor,  19  J.  R.  337.  Condition,  5. 
y.  L  410.  Courts  of  Justices  of  the  Peace, 
325. 330.  y.  L  482. 

Reade  v.  Commercial  Ins.  Co.,  3  J.  R.  352. 
Bottomry,  1.  v.  L  145.  Insurance,  20a  339. 
390.  y.  iL  58.  75.  80. 

y.  Livingston,  3  J.  C.  R.  481.  Cbav- 
cnr-'Agrument,  117,  118, 119.  y.  L  176, 
177.  Chancery — Debiar  and  Crtdihr, 
362.  364,  365^  366^  367,  d6&  v.  L  206l 
207. 

y.  MarUe,  3  J.  R.  S2a      Execution, 

118.   y.  L  616.     Limitation  of  Actions,  6. 
y.  iL  120. 

y.  Patterson,  14  J.  R.  328.  Praetice, 
182, 18a  y.  iL  265. 

Redmond  y.  Russell,  12  J.  R.  ISa  Ciicixit 
Courts  of  the  United  States,  2,  a  v.  i 
48a 

Reed  y.  Bogardus,  3  C.  R.  126.  Practice, 
481, 482.  y.  iL  290. 

y.  Gillet,  12  J.  R.  296.  Coarts  of  Jus- 
tices of  the  Peace,  Sa  163, 164.  v.  L  455. 
468. 

y.  Pniyn,  7  J.  R.  4S6.     Execution,  1331 

124.  v.  L  6ia    Sheriff  4,  5.  y.  iL  35& 

Reedy  y.  Seixas,  2  J.  C.  337.  Bills  of  Ex- 
change, &c.,  124, 125.  y.  L 131, 132. 

Reid  v.  Giffbrd,  6  J.  C.  R.  19.  Chahcxrt— 
jftyunciion,  975.  y.  L  27a 

- —  y.  Loidi,  4  J.  R.  lia  Pleading,  161. 
y.  iL  199. 

y.  Payne,  16  J.  R.  218.      Bills  of  Ex- 


change, &c.,  146, 147. 149.  y.  L  133, 134. 
Reigal  v.  Wood,  1  J.  C.  R.  402.    CBA5ccar— 

lYauib,  729,  730.  v.  i.  245. 
Remsen  v.  Conklin,  18  J.  R.  447.     Lease,  30, 

31,  32, 3a  v.  iL  111,  112. 
v.  Isaacs,  1  C.  R.  22.     Practice,  58a 

v.iL299. 

-  y.  Remsen,  2  J.  C.  R.  495.     Cha9- 


CERT.— Procfice,  1876.  v.  L  363, 364. 
Renaudet  v.  Crocken,  1  C.  R.  167.    Eridence, 

285.  385.  y.  L  59a  602.     Pleading,  542. 

y.iL  235. 
Renouard  v.  Noble,  2  J.  C.  29a     Bail,  190, 

121.  y.  L  107. 
Renwick  v.  Wilson,  6  J.  C.  R.  81.     Cha5- 

CERT— JProcfictf,  1776L  v.  L  35a 
Reynolds  v.  Bedford,  3  C.  R.  14a     Courts 

of  Justices  of  the  Peace,  17a  292.  v.L  4G8. 

472. 
y.  Church,  3  C.  R.  274.     False  Im- 
prisonment, 5. 12.  y.  L  628, 629.    Prisonets, 

24.  y.  ii.  399. 

y.  Corp,  3  C.  R.  267.    False  Impiis- 


onment,  4.  10,  11.  v.  L  628,  629.     Prison- 
ers, 24.  y.  ii.  329. 

i  ex  parte,  1  C.  R.  50a      Ejectment, 


229, 230.  y.  L  547. 

y.  Lammond,  3  J.  R.  445.    Practice, 


39a  y.iL 28a 
y. 


— ,  3  J.  R.  540.  Certio- 
rari to  a  Justice's  Court,  80,  81.  v.  L  156. 

Rhinelander  v.  Barrow,  17  J.  R.  538.  Ciu5- 
cnT— 7VifH«,  2139.  v.  L  39a 

Rice  y.  Clendinin^,  3  J.  C.  18a  Ships  and 
Seamen,  61.  v.  li.  378. 

y.  King,  7  J.  R.  20.    Pleading,  310. 3ia 

V.  iL  212. 


NAMES  OF  CASEa 


hd 


Rice  ▼.  Peet,  15  J.  R.  503.     Agreement,  38. 

V.  L  27.    Assumpsit,  172.  v.  L  75.    Frauds, 

92.  T.  L  649. 
Rickets  v.  Ldvingetoo,  2  J.  C.  97.     Evidence, 

97.  v.  i.  575.    Release,  3.  y.  iL  333. 
Rickey  v.  Bowne,  18  J.  R.  131.     Courts  of 

Justices  of  the  Peace,  21.  197.  ▼.  L  454 

470. 
Richard  ▼.  Walton,  12  J.  R.  434.     Courts  of 

Justices  of  the  Peace,  240.  t.  L  474.    Error, 

68,  09.  V.  L  55d 
Richards  ▼.  Brown,  7  J.  R«  320.     Practice, 

677.  T.  ii.  906;  307. 
V.  Manne  Ins.  Co.,  3  J.  R.  307.    In- 
surance, 6a  401.  V.  ii.  40.  81. 
V.  Porter,  7  J.  R.  137.      Bail,  25, 26, 

27.  V.  i  96.      Escape,  9.   v.  L  558,  559. 

Sherifi;  116»  117,  118,  119,  120,  121,  122. 

V.  iL  3G9 

y.  Salter*  6  J.  C.  R.  445.      Chait- 


CEET — Code,  340.  y.  L  203.  CHAHcsiLr — 
hdandy  1058.  y.  i.  28a  CBAivcxaT— 
Pleadmga,  1588,  1589,  1590,  1591.  y.  L 
337. 

Richardson  y.  Backus*  1  J.  R.  59.  Amend- 
ment, 43.  y.  i.  45.  Practice,  278.  y.  iL 
273. 

^y. ,lJ.R.49a    Error,  2a 

23,24,25.  y.L551,552. 

V.  Smith,  8  J.  R.  439.     Pleading, 


«20.  y.  ii.  224. 
Richmond  y.  Dayton,  10  J.  R.  393.     Justices 

of  the  Peace,  9, 10.  y.  iL  106. 
y.  Roberts,  7  J.  R.  319.      Practice, 

206.  y.  iL  S67.    Sheriii;  61.  y.  ii.  364. 

y.  Tallmadffe,  16  J.  R.  307.    Plead- 


ing, 186. 406.  y.  iL  201.  222.     Sheriff  102, 

103, 104, 105.  y.  iL  368. 
Riddles  y.  Mitchell,  1  C.  R.  11.     Bail,  116. 

y.LlOe. 
Rigea  v.  Denmston,  3  J.  C.  198.     Evidence, 

S&.  y.L  591.    Libel, 2, a  19, 20.  y. iL  115. 

1 17.    Pleadin|r,  192.  y,  iL  201. 

y.  Murray,  2  J.  C.  R.  565. )  Chancket 

y. ,  15  J.  R.  571.  >  -^Ddftor 

y. ^,  2  J.  C.  R.  160.  S  ami/    Ore*- 

(or,  382, 383, 384.  390,  391.  400,  401.  40a 

405. 406.  y.  L  208,  209.  210,  211.     Chah- 

CKRT'— .^toeoJ,  Ma  y.  i.  180. 
Riley  v.  Delafield,  7  J.  R.  522L     Insurance, 

1^  la  y.  iL  34. 
Ripley  v.  Gelston,  9  J.  R.  201.     Assumpsit, 

13&  y.  1. 71.    Duties,  1.  y.  L  522L    Princi- 
pal and  Agent,  4a  y.'ii.  314. 
y.  WardWl,  1  C.  R.  17&     Tender,  1. 

V.  iL  399. 
Robb  y.  Montgonery,  20  J.  R.  15.    Condition, 

a  y.  L  410.     Covenant,  23, 24, 25, 26.  y.  L 

436,  487. 
y.  Moffatt,3  J.  R.  257.     Arrest,  &  y.  L 

50L 
Robbins  y.  Binflham,  4  J.  R.  476.     Princ^ 

and  Sure^,  &  y.  iL  31ft 
■  y.  C< 


cnr^B^undumj  964.  1026,  1027.  1029. 
y.L  272.  279, 280. 
Roberts  y.  Anderson,  3  J.  C.  R.  371.  }  Chait- 

V. -.  18  J.  R.  505.  i  cKar— 

Return,  49.  y.  L  106.  CBAiiCEaT— jDeftior 
and  CrtdiUn',  369,  370,  371,  372,  37a  y.  L 
207.  Chance ar — Vendor  and  Pwreluuer, 
21 87.  y.  L  399.  Ch an ccar— JGMbice,  516. 
56&  y.  L  225. 228,  229. 

— ,  Matter  of,  3  J.  C.  R.  4a     Chan- 


cxaT— Irtinaftcf  and  IdUds,  1288.  y.  L  30a 
y.  Turner,  12  J.  R.  232.     Common 


earners,  la  y.  L  408. 
Robertson  y.  Bethune,  3  J.  R.  342.    Ships  and 

Seamen,  60.  y.  iL  377. 
'■ y.  Columbian  Ins.  Co.,  8  J.  R.  491. 

Insurance,  194,  y.  il.  56. 

—  y.  Lynch,  18  J.  R.  451.     Assomp- 


sit,  89.  y.  L  6&     Evidence,  108.  319l  y.  L 
57a  59a     Pleading,.  134,  135,  13a  y.  iL 

19a 

y.  Smith,  18  J.  R.  459.     Joint 


Debtors,  Alc,  1,  2,  3,  4,  5,  6.  y.  ii.  91, 92. 
Partnership,  7&  y.  iL  17a  Pleading,  175 
y.  ii.  200. 

y.  United  Insurance  Co.,  2  J.  C 


250.     Bottomry,  2.   y.  L  145.     Insurance^ 

19.  y.  n.  35.    Insurance,  194.  401.  v.  iL  56 

81. 
Robinson  y.  Ames,  20  J.  R.  14a    Bills  of  Ex- 

change,  dtc,  109.  155,  156,  157.  y.  L  130 

134,135. 
: y.  Dodge,  18  J.  R.  351.     Cimmion 

Schools,  6,  7.  y.  L  409. 

V.  Fisher,  3  C.  R.  99.     Pleading, 


171.  185.  y.  iL  200,  201.     Practice,  216. 
y.iL268. 

y.  Marine  Insurance  Co.,  2  J.  R.  89. 


Insurance,  204, 205i  v.  iL  58. 

V. ,  2   J.    it 

32a     Ships  and  Seamen,  45.  54, 55.  y.  iL 
375,37a 

y.  New- York  Insurance  Co.,  2  C.  R. 


357.     Insurance,  14.  y.  iL  35.     Principal 
and  Agent,  80.  y.  iL  318. 

y.  United  Jna.  Co.,  1  J.  R.  592.  2  C. 


R.  280.    Insurance,  38a  y.  ii.  74. 

y.  Ward's  Executors,  8  J.  R.  8a 


ooper,  6  J.  C.  R.  ISa  Abscond- 
ing and  Abacot  Deblois,  2.  y.  L  1.  Cvajv- 
GEKT— IteUar  and  GrtdUor^  437,  4da  v.  L 
215. 

Robert  y.  Gamie,  3  C.  R.  14.  Eyidence,  152. 
y.  L  560, 561.    Payment,  2Ly.iL  179. 

Roberts  y.  Andexaon,  2  J.  C.  R.  202l  Ckar- 
yoL.IL     .  76 


Debt,  7,  y.  L  489. 
Rockwell  y.  Poison,  4  J.  C.  R.  165.     Ciun- 

CEKT— Phirfws,  1842.  y.  L  359. 
Rodgers  y.  Bradshaw,  20  J.  R.  735.     Canals, 

dk^c  1, 2,  a  y,  K  146, 147. 
Rodman  y.  Forman,  8  J.  R.  2a    Pleading,  125. 

y.iL  195. 
Rodriguez  y.  Heffeman,  5   J.   C.  R.   417. 

CHxyc^nY'-^-Aingnmeni,   178,    179.    y.    L 

1844     CiiANCBRT — Prinentd   and    ^Ageni^ 

1938.  y.  L  370. 
Rogers's  Executors  y.  Berry,  10  J.  R.  132. 

Evidence,  381.  y.  L601.,    Infant^a  y.  iL  20. 
Rogers  y.  Rathbun,  1  J.  C.  R.  307.     Chan- 
cert — Affimciibia,  1004.  y.  L  27a     Cban- 

c£RT— Ailere«l,  107&  y.  L  28a 
and  others  y.  Rons,  4  J.  C.  R.  60a 

Chancbrt— OmIs,  328.  v.  L  202.     Caan- 

C£RT— ^BZ,  221a  V.  L  401. 
.  V. ,  4  J.  C.  R.  388. 


Cbancbh— i>tv<ic,  480, 481,  482,  463, 484. 
y.  L  22L 


ha 


hames  of  cases. 


Rogers  t.  Yotlbm^  4  J.  C.  R.  84.  Chah« 
CKRT — PraeUtt^  1790.  ▼.  L  SSS. 

— -*—  ▼.  Benson,  5  J.  C.  R.  431.  Chancs- 
ET — iVttiM<,  746L  T.  i.  348.  CBAiicnnT^ 
Huihand  and  fTift,  881,  8B2l  v.  L  963,  963. 
V.  Brewster,  5  J.  R.  199i     Action  on 


the  Case,  13, 14.  ▼.  i.  la    Distress,  a  v.  i. 
516.    (MBoe  mnd  Officer,  19.  ▼.  iL  195. 

▼.  Bark,  10  J.  R.  400.    Plesding,  34a 


▼.  iL  915. 

V.  Cmger,  3  J.  R»  564.    CoAvcsmi 


Jlpftd,  14a  ▼.  L  180. 

▼.  — — ,  7  J.  R.  567.    CBAircKmr^ 


Awmrdf  907.  t.  i.  188.  CnAifCBftT — h^hni, 
951.  V.  i.  971.  CaAtic%mr^PkadSnfy  1690. 
▼.  L  345.  PfiociMl  end  Agent,  8.  T.  it 
310. 

▼.  GerritsoB,  9  C.  R.  979.     Prtctice, 


438.  r.  ii.  987. 

▼.  Rogers,  4  J.  R.  485.    Pkadiag,  49, 

43»  44.  V.  ii.  187. 

▼.  Tift,  17  J.  R.  967.    Prsctice,  437. 


T.  iL  986. 

V.  Van  Hoesen,  19  J.  R.  991.     Eiri- 


dence,  158.  905.  ▼.  i.  581.  586.     Sale  of 
Chattels,  98,  99.  t.  ii.  344. 

V.  Warner,  8  J.  R.  119.    Principal  and 


Surety,  7.  ▼.  iL  319. 
Roget  V.  Merritt,  9  C.  R.  117.     Frauds,  57. 

100.  ▼.  i.  645.  649.     Payment,  16.  t.  iL  180. 

Pleading,  66.  ▼.  ii.  189. 
V.  Thurston,  9  J.  C.  94&     Insurance, 

51.  310. 339.  ▼.  iL  39. 71. 74. 
Aoorbach  ▼.  Nortb  River  Steam  Boat  Co.,  6 

J.  C.  R.  469.  CBARCEaT--iSleas»  Boais,  dirC, 

9096.  y.  L  381. 
Roosevelt  v.  Cebra,  17  J.  R.  108.    Insolvent, 

36.  T.  iL  97.    United  Sutes,  4.  v.  iL  430. 
▼.  Crommelin,  18  1.  R.  95a    Prac- 
tice, 7.  ▼.  IL  951. 

▼.  Dean,  3  C.  R.  105.     Practice, 


595, 596.  T.  iL  30a 

V.  Kellogg,  90  J.  R.  908.  Insolvent, 


Roser.  Rock»6  J.R.a3a    Practice,  684.  v.  iL 

307. 
V.  Stuyresant,  8  J.  R.  496.    Courts  of 

Jnstlees  of  the  Peace,  138.  v.  L  464. 
V.  Woodruff,  4  J.  C.  R.  547.     Cbasci- 

nr— Pktidtee,  1789. 19ia  r.  i.  854. 367. 
Rosehoom  v.  Billingtoa,  l7  L  R.  189.   Bosd, 

la  V.  L  144, 145. 
Rosekrans  v.  Van   Antwera,   4  J.  R.  29a 

Cotirtsof  Justices  of  the  Peace,  46.  v.  i.  456l 
Ross  V.  Dole,  13  J.  R.  396.    Costs,  34,35.37. 

65.  V.  L  494. 497. 
V.  Hobble,  1  C.  R.  519.    Pi«etiee,23,9i 

969.  689;  T.  ii.  9S9. 979. 308. 
.^—  V.  Lown,  8  J.  R.  354.    Practice,  3S9.  t. 

iL  978. 
V.  Vangban,  3  J.  R.  449.    Practice,  49i 

461,  469.  T.  iL  985. 988. 
Rosse  V.  Rust,  4  J.  C..R.  300.    duifcttT- 

PUadingy  1655.  v.  L  349. 
Rotan  r.  Fletcher,  15  J.  R.  907.   Tromi  GO, 

61.  T.  ii.  499. 
Row  t.  Sherwood,  91.  R.  109.  Costs,  68L  t.  L 

497. 
Rowley  v.  Gibbs,  14  J.  R.  385.    Damages,  la 

t.  i.  487.    Replevin,  15.  v.  iL^340. 
V.  Stoddard,  7  J.  R.  207.    Pletfinf, 

306,  307.  ▼.  ii.  91 1, 919.    Practice,  678.  ? .  u. 

307.  Release,  17, 18,  19, 90.  v.  H.  334. 
Ruan  V.  Perry,  3  C.  R.  19a    Fiauds,  &  t.  L 

640.    TresfMis^  7a  V.  iL  41a 
Rue  T.  Sprague,  1  J.  R.  49a    Certionri  to  a 

Justice's  Court,  4a  v.  L  152. 
y. >  1  J.  a.  5ia    Highway,  «. 

Rodd  V.  Baker,  7  J.  R,  54a    Certiorvi  to  t 

Jttstice*s  Court,  v.  L  isa 
T.  Irfmg,  3  J.  R.  190.    Czecutors,  &c, 

71.  V.  L  eSm. 
Ruggles  V.  HaD,  14  J.  R.  U9.  New  Trii],5i 

v.u.l47,14a 

V.  Keele^  3   J.  R.   9(3.     Forn^ 


39,  40.  49.  7a  7a  v,  iL  98.  31.     Pleading, 
954.  961, 969.  v.  IL  907, 908. 

V.  Kemper,  9  C.  R.  3a     Practice, 


484.  V.  ii.  991. 

V.  Mark,  6  J.  C.  R.  990.    Chancb- 


WLJ-^Bankrupi,  9ia  919, 990, 991, 293.  v.  L 
189, 190.  Cii  Aif  cxHT— Deftfsr  amd  CredUor, 
431.  V.  L  914.  Cbanccrt — Dtmst^  497. 
T.  L  99a  CnA5CEa¥*-LMnaiiiiofis,  1943, 
1944, 1945, 1946.  v.  L  30a 

V.  Souldon,  16  J.  R.  44.    Practice, 


10.  V.  iL  951. 

T.  Tfaorman,  IJ.  a  R.  99a  CsAif- 


CEar — Award,  197.  v.  L  187.    CiiAifCBaT — 

Devue,  478, 479.  t.  L  920,  991.     Csajvcb- 

RT— ^fiO,  990a  V.  L  4oa 
Root  V.  Sherwood,  6  J.  R.  68.    Jury,  la  18. 

v.  iL  109,  lOa 
V.  Taylor,  18  J.  R.  33a    Practice,  33a 

v.  ii.  978. 
V.  ■,90J.  R.  137.  Exectttois,  4e«., 

51.V.L694.    Set^  39.  ▼.  ii.  35a 
Rose  V.  Dickson,  7  J.  R.  96.  Interest,  3a  t.  ii. 

87,  8a 

V.  Oliver,  9  J.  R.  36a    Amendaient,  99. 

L4a    Trespass^  198.  V. IL  4ia 


Laws,  1,  a  4,  5.  V.  i  63$.    limiuuon  of 
Actions,  &  91.  v.  iL  190, 191. 

V.  Lawson,  13  J.  R.  985.    Deed,  71, 


79.  V.  L  49a 

v.  Sherman,  14  J.  R.  446.    Estofr^ 


17,iav.L565.   Exeoutors,  die,  52, 6%  H 

55, 56k  57,  58, 59, 60.  V.  L  624, 625. 
Rundle  v.  Moore,  3  J.  C.  36.    Pria«I»l  «» 

Agent,  39.  r.  ii.  3ia 
Runyan  v.  Meieerean,  11  1.  R.  534.    Hoit* 
:e,  7,  8, 9.  lU  12-  18.  18,  la  v.ii.  137, 
Pleading,  560.  ▼.  ii.  837. 
V.  Nichols,  11  J.  R.  547.    Attoracj 

and  Counsel,  69. 7a  v.LSa  PleftdiBg,^ 

▼.iL994» 
Rush  V.  Cobbett,  9  J.  C,  7a    Practice,  375. 

T.  Xi»  4J0BC 

V. .  9  J.  C.  95a     Debt,  iat.1. 

489.    Pleading,  46a  T.iL  92a  ^^ 

Rttssel  r.  Ball,  3  J.  C.  9L    Plactie«,185.a» 

V.  it.  965. 979.  ^^ 

1  a  R.  9Sa     Practice,  43i 

9J.R.50.  BOls of Eickttg«. 

dtc,  5a  V.  L  19&  ,     ^ 

▼.  Bamesk  13  J.  R.  15a  PrtBtice^«t 


▼.iL98a 


NAMES  OF  CASES. 


IxiU 


Russel  y.  Turner,  7  J.  R.  189.     Escape,  18. 

42»  43,  44,  45.  V.  L  559,  5^0,561, 562. 
Ratipeift  ▼.  Huoter,  6  J.  C.  R.  215.    Cbamcx- 

&T— Leoje,  1190, 1191.  v.  i.  297. 
T.  Lucett,  ^  J.  C.  921    ABsumfwit,  66, 

67.  V.  i.  6a    Bailment,  2.  ▼.  i.  106. 
Ryckman  v.  Haight,  15  J.  R.  222.    Prw^ice, 

17a  ▼.  iu  264. 
Ryeis  ▼.  Hillyer,  1  C.  R.  112.    Practice,  37. 

▼.  iL25a 
Ryder  v.  CuddertMck,  12  J.  R.  419.    Conmen 

Schools,  1.  y.  I  408. 


Sabia  ▼.  Weed,  It  J.  R.  2ia    Piaotice,  156, 

157, 15a  V.  ii.  26a 
Sable  V.  Hitckcock,  C.  C.  lOa    Practice,  648. 

T.iL304. 
T. ^2J.a79.48a    Slavefl,l, 


2.  V.  iL 

Sacket  ▼.  Lotfarop,  C.  C.  91.  1  J.  C.  24a  Ac- 
tions, (Real,)  l,a  T.  i.  10. 

V.  Thompson,  3  J.  R.  20a  ^  Amend- 
ment, 2a  ▼.  L  4a 

Sackhder  ▼.  Beecs,  lb  J.  R..241.  Actioae  on 
the  Oase,  77.  t.  L  la 

~ V.  IFDonald,  10  X.  R.  d$a  Distreas, 

av.LSia    Tieapaaa,  124.  T.  iL  414. 

Sace  ▼•  Bamea,  9  J.  R.  365.  Courts  of  Jus- 
tices of  the  Peace,  134.  v.  L  464.  Highway, 
2a  ¥.  ii.  a 

fiaidter  ▼.  C^aiff,  3  J*  R.  39.  laHoraoee,  32a 
▼.iL7a 

SaiUyv.  Smith,  111.  R.  500.  Statirtee  of  the 
United  States,  4,  a  v.  iu  39a  Trespaas, 
94,95.  f.iL  412. 

St.  Croix  V.  Sands,  1  J.  R.  388.  Actlens, 
(Real,)  a  7.  y.  i.  10. 

8l  AndrewSi  Chareh  ▼.  Tompkina,  7  J.  C.  R. 
14.    CHAtfcmmj'-Mmigagt^  laia  v.  i.  3ia 

St.  John  V.  Benedict,  6  J.  C.  R.  111.  Chan- 
csBT— ^^greeateni,  6a  v.  i.  169.  Chanck- 
KrSMenee^  53a  ▼.  i.  227. 

T. yl2J.R.418.    Comtaof 

Justices  of  the  Peace,  154.  ▼.  L  46a 

T.  Standring,  2  J.  R.  4a    Tenant  in 


Common,  7.  v.  ii.  399.    Trover,  a  a  ▼,  ii. 

417. 
St  Regis  Indians  ▼,  Drmn,  19  J.  R.  127«   In* 

diana,  2, 3.  ▼•  ii.  15. 
Saliabory,  Matter  of,  3  J.  a  R.  347.    Cban- 

canT— iMJieiMt  tmd  IdkU,  128^  1287.  t.  L 

3oa 

'•  Esecntora  ▼.  Phillips's  Heka.  12  J. 


R.  289.    Executots,  4^,  6a  t.  L  62a 

V.  >  10  J, 


R.  57.    Covenant,  a  t.  L  43a 

▼.  Scott,  6  J.  R.  329.     Practiee, 


5ia  V.  iL  2oa 
Salter  v.'Biidgen,  1  J.  C.  244.    Piaotice,  6a 

v.ii.25a 
Saltonstall  v.  White,  C.  C.  8a   1  J.  C.  221. 

Ejeetment,  18a  t.  i.  54a 
Saltna  ▼.  Coaunereial  Ina.  Co.,  10  J.  R.  487. 

Inenraoee,  39,  4a  211.  ▼.  ii.  37. 59. 
—  ▼•  Ocean  Insarance  Co.,  12  J.  R.  107. 

Inaumnee,  47, 48»  4ft  214.  ▼.  iL  38»  39. 59. 


Saltos  T.  Ocean  Insorance  Co.,  14  J.  R.  138. 

Insurance,  257, 258.  v.  ii.  6a 
V.  Tobias,  7  J.  C.  R.  214.    Chakcket— 

PleotfM^,  1663, 1664.  y.  i.  34a 

•  V.  United  Ins.  Co.,  15  J.  R.  52a   Insor- 


anee,  8a  229.  305.  t.  iL  43.  6a  71. 

Sanders  y.  Bacon,  8  J.  R.  48a  Bills  of  Ex- 
change, dk.c.,  a  7.  i.  119. 

Sanford  V.  MicUes,  4  J.  R.  224.  Bills  of  Ex- 
change,  dtc,  7a  v.  L  12a  Partnership,  47. 
▼.  ii.  16a 

Saadford  r .  Biasel,  1  J.  C.  R.  383.  Chajtck- 
ET^Prncfiee,  1796, 1797, 1798.  v.  L  35a 

V.  Rooaa,  12  J.  R.  16a     Execution, 

137.  T.  L  618.    Judgment,  12,  la  t.  a  94. 

Sanda  ▼.  Codwise,  8  J.  R.  467.  Chajicket — 
Bankrvpt,  227.  y.  L  191. 

V. ;— ,  4  J.  R.  53a    Cbancxet— 

Jippeai,  151.  ▼.  L  18a    Chajtcket— BonJt- 
rupl^  22a  22a  ▼.  L  191.    Chakcbet— JMl- 
sr  mtd  CVeifitor,  374, 37a  v.  L  207.     CsAjf- 
cmmw^Fttrnd,  75a  v.  L  248. 
-  ?.  Gelston,  15  J.  R.  511.     Limitation 


ef  Action^  44. 4a  ▼.  ii.  123, 124. 

y.  Hilldreth,  12  J.  R.  49a  14  J.  R.  49a 


CiAifOBET^-^/ipaa^  13a  y.  L  17a  Char- 
CBET— Xle&tor  mUi  Creditor^  37a  y.  L  207. 
C/iAiccEET-^iFV«ii4  753,  754, 755,  756,  757, 
758,  759^  760.  y.  i.  246,  24a 

y.  Taylor,  5  J.  R.  39a     Sale  of  Chat- 
tele,  2a  4a  y.  n.  344.  34a 

Sanger  y.  Wood,  3  J.  C.  R.  4ia  Chancx- 
ET->i>racfiee,  1792,  179a  y.  L  35a 

Saigeant  y.  Blunt,  15  J.  R.  74.  Action  on  the 
Case,  50.  v.  L  la    Troyer,  3a' y.  iL  420. 

Satteriee  y.  Satterlee,  8  J.  R.  327.  Pleadings 
284. 28a  y.  a  2ia 

Sawyer  y.  Lyon,  10  J.  R.  Sa  Mortgage,  30. 
y.  a  139. 

Sayer  y.  Finch,  2  C.  R.  33a  Practice,  489. 
y.  il  291. 

Saxton  y.  Johnson,  10,  J..R:..4ia  Bills  of  Ex- 
change, &C.,  12.2l;8wy.  il  11d/.14^.  Plead- 
ing, 117.424.  y.  ai99:2f4L 

Schagticocke,  Ovesseere  of,  y.  Overseers  of 
Brunswick,  14  J^  R.  199.  Poor,  10.  y.  a 
238,239. 

Schemerliom  y.  Setawzhorn,  3  C.  R.  190. 
Set-off,  4a  y.  u.  35a-. 

V.  — —^^  6  JV  C.  R.  70. 


CBAHCBET-lleette,  495,.  49a  y.  L  22a 

y.  Jenkins,  7  J.  R.  37a  Amend- 


ment, 10.  y.  L  4a  Error,  l..y<.  L  550.  Plead- 
ing, 150, 151.  y.  a  196.  Pcactice,  679.  y.  u, 
807. 

y.Loines,7  J.R.89'1.   Payment, 


7.y.iL179.    Release,  29.  y.  ii,.  SSa    Sfaipe 

and  Seamen,  8.  y.  u,  371. 
Scbenck  y.  Woolsey,  3  C.  R.  100^    Inadvent, 

4a  49.  y.  a  29.    Practice,  468,  4l9a  y.  a 

289.291.    Trespass,  71.  y.  a  410. 
Schermerbom  y.  Hull,  14  J.  R.  37a    Appreo* 

tice,  a  9*  ^«  L  4a 
^..i^ — ^ y.  Tripp,  2  C.  R.  lOa    Justicet 

of  the  Peace,  2.  y.  a  105^  lOR    Tieapaas, 

71.  y.  a  41a 

y.  Vanderheyden,  1  J.  R.  139. 


Agreement,  3a  y.  L  9a    Aasvmpait,  1.  y.  L 
5a 


LUT 


NAMGB  OF  CASES. 


fichenncrhom  V.  Van  Volkenbnfgh,  11  J.  R. 

529.    Trover,  2a  58.  T.  iL  419.  433l 
SelMeiTeHa  r,  Harvey,  0  J.  R.  170.    Comraoo 

Carriers,  5^  6.  v.  L  407.    Sfaipa  and  Seamen, 

5,6.34.v.ii.37].37a 
V.  New-Yo^  Ina.  Co^  9  J.  R.  21. 

Inaurance,  46. 909.  v.  ii.  38^  71. 

V.  Stewart,  1  J.  G.  R.  690.    Cwan- 


CEBT — •^cMtnt,  32,  33L  V.  i.  164.    Chaucs- 

nj-^hiertti^  1069.  v.  i.  964.    CtuLncmact^ 

TnuU,  2079.  212a  v.  i.  387.  399. 
BchoiHlt  V.  Unttea  Ina.  Co.,  1  J.  R.  6a  MO. 

Inauranee,  54.  281.  344,  345. 386.  v.  ii.  39. 

67.75.80.    Practica,  654.  ▼.  L  306. 
8chooniiiaker*a  Ezecutota  v.  Eameador^  10  J. 

1L49.    Huaband  and  WifK  34,35.  v.ii.  19, 

la    Pleading,  181.  TSa  946.  v«  ii.  900, 901. 

906. 

v.  Ginci,   3  J.   C.    R.   311. 

-    CnAKCBaT — hmumeiim^  965.  ▼.  L  974. 
V.  Rooaa,  17  J.  R.  301.    Billa 

of  Excbanffe,  41tc.,  47.  t.  L  194.    Ezacntova, 

4^.,  94.  V.  L  629. 
V.  Trana,  9  C.  R.  110.    Prac- 


tice, 54&  50a  V.  iL  996.  30a 

Bohureman  v.  DiUee,  14  J.  R.  93Sw  Falae 
Impriaooment,  la  ▼.  L  699.  Martial  Law, 
3,4,5,av.  iLl29.  Ofltea  and  Office^  91. 
V.  u.  15& 

Schuyler  v.  Hoyle,  5  J.  C.  R.  19a  Chaucb- 
ET— J7iiaftaiutf  mtd  W^t^  848, 844.  85a  ▼.  L 
958,959.    CiiAKcsaT— Fleadutf ,  1574.  ▼.  i. 

33a 

'  ▼•  Ruaa,  9  C.  R.  909.  Evidence, 
149.  V.  L  560.  Sale  of  Chattela,  41.  v.  iL 
34a 

T.  Vanderveer,9C.R.93a   Award, 

44, 4a  57.  V.  i.  99, 93, 94. 

Scidmore  ▼.  Smith,  13  J.  R.  329.  Action  on 
the  Caae,  39.  V.  L  la    Slatea,  94.  v.  ii.  38a 

Scoffield  V.  Loder,  9  J.  C.  7a  Actiona,  (Real,) 
11.  V.  i.  11. 

Scofield  V.  Day,  90  J.  R.  lOa  Billa  of  £x- 
changre,  &c.,  939, 93a  v.  i.  14a 

'         V.  Lodie,  1  J.  C.  305.   C.C.  Oa    Ac- 
tiona, (Real,)  14.  V.  L  11. 

Scott  V.  Elmindorf,  19  J.  R.  3ia  Coata,  190, 
121.  V.  i.  439.  Aaaumpalt,  9a  v.  i.  66,  67. 
Attorney  and  Counael,  31.  71,  79.  v.  i.  82^ 

v.Gibb8,9J.aiia   Practioe,  319.32a 

V.  ii.  27a  97a 
V.  Libby,  9  J.  C.  33a    Ships  and  Sea- 
men, 46, 47.  6a  V.  iL  375.  87a 
V.  Shaw,  13  J.  R.  37a    Eacape,  51.  v.  i. 

56a    Execution,  8. 130, 131.  v.  i.  60a  617. 

Sheriff;  47, 48.  v.  ii  369, 36a 
V.  Van  Alstjrne,  9  J.  R.  9ia    Alloraey 

and  Connael,  39, 33,  34.  ▼.  i.  8a 
ScoQton  V.  Eialord,  7  J.  R.  3a    Aaaumpait,  48, 

49.  V.  i.  61,  69. 
fleoville  v.  Canfield,  14  J.  R.  38a     Foreign 

Lawa,  a91,  92.  3a  v.  i.  685, 636,  637. 
Seribner  v.  Hickcock,  4  J.  C.  R.  5da    Chaji- 

cnmT--CbnfraiilMm,  965, 96a  V.  i.  19a 
Seagar  v.  Stigerland,  9  C.  R.  919.    IVeapaaa, 

a  V.  ii.  40a 
Sealy  ▼.  Sbattnck,  9  J.  C.  6a  C.  a  19a  Cer* 

tioimri  to  a  Justiee*a  Court,  94.  v.L  15L 


Seaman  v.  Bailey,  9  C.  R.  5114.    Coala,  39. 

v.L49a 
■  V.  Davenport,  1  C.  R.  7.     Partition, 

.iav.iLi6a 

V.  Drake,  1  C.  R.  a 


Ameadnrati 
58.v.L4a    Bail,  114,  lia  V.  L  lOS,  10& 
V.  HaaUna,  2  J.  C.  19a    Accor4  nd 


Satiafaction,  6^  7.  v.  L  4. 

V. ,  9  J.  a  384.     Pleadiitf, 

374.  V.  IL  219. 

V.  Miller,  ll.R.  14a    Attainder,  11. 


V.  i.  79. 

V.  Patten,  9  C.  R.  3ia     Ac^  oa 


the  Caae,  64.  v.  i.  17.    Inapeetion,  1.  r.  iL 
3a    Office  and  OSeer,  1.  v.  u.  154, 151 

Searle  v.  Scovell,  4  J.  C.  R.  919.  Camci. 
ET— iSftta#  md  Skip  (Mimtn,  1O99.9001, 
200a  9004, 9005^  200a  V.  i.  377, 378. 

Seaviaf  v.  Brinekerbofi;  5  J.  C.  R.aa9.  Gaiii- 
c%Kj^Debimr  amd  CreiUor,  4da  v.  i  31i 
CBAMcsnT-^SMiifet,  9018,  90ia  v.  L  381. 

Seara  v.  Brink,  3  J.  R.  910.  Fnada,  55.  t.  i 
64a 

V.  Powell,  5 1.  C  R.  9S9.  CflAircnr- 

iV«e»»ee,.174e.  V.  i.  351. 

Sebring  v.  Rathbun,  1  J.  C.  331.  Bills  of  Ex- 
change, &C.,  61,  69L%.  L  195.  Prwtiee, 
909.  V.  iL  967. 

V.  Wbeedon,  8  J.  R.  458.    Coartiof 

Juatkea  of  the  Peace,  150.  v.  1^466. 

V. ^8J.R.46a   Coartiof 


Juatioea  of  the  Peace,  19a  907.  v.L470| 

471. 
Secor  V.  Bahoock,  9  J.  R.  90a     Actioa  ob 

the  Caae,  5a  v.  L  la    Felony,  a t. L63a 

Jnaticea  of  the  Peace«  8.  v.  ii.  lOa 
V.  Bell,  18  J.  R.  Sa     AHoney  ^ 

Counael,  47,  48,  49,  50,  SLv.i  81   Sbeiifl; 

la  V.  iL  399. 
Sedgwick  V.  Hollenback,  7  J.  R.  376.    Cot- 

enant,  Sa  56,  57, 58,  59.  v.  i  44a    hk- 

ment,  9.  v.  iL  94.    Mortgage,  14.  t.  iL  137. 

Pleading,  43a  439.  v.  iL  m 
Seel;  v.  Birdaall,  15  J.  R.  967.    Actiooo,  29. 

V.  1.  8. 
Seera  ▼.  Fowler,  9  J.  R.  979    Coaditioi,  & 

V.  L  4ia 

V.  Grandv,  1  1.  R.  514.    Courto  of  Ji»- 

ticea  of  the  Peace,  147.  v.  L  465.   ' 

Seixaa  Y.  Wooda,  9  C.  R.  4a  Sale  of  Chat- 
tele,  38, 39,  40.  V.  ii.  345. 

Seldon  v.  Hickock,  9  C.  R.  lOa  Aaanmit, 
14av.L71.  Tenant  in  Coanooo,  7, 8,  ii 
V.  IL  399r    Trover,  4.  ▼.  a  417. 

Sellick  V.  Adama,  15  J.  R.  197.  A^u^  ^^ 
3a5av.L9a99t9a  Eiect»enl,  1& v. l 
59a    Treapaaa,  107.  V.  a  4ia  . 

V.Brown,  19  J.  R.  971.    Comtt  « 

Juaticea  of  the  Peace,  99a  v.  L  47a 

V.  Fox,  19  J.  R.  90a    Coai1i«fJ«w- 


ticea  of  the  Peace,  108.  v.  L  461. 
Seira  Administmtoia  t.   Adannirtntofvf 

Httbbell,  9  J.  C.  R.  394.    CHAHc»aT-0>»- 

friMian,  259, 96a  v.LlOa  . 

Serjeant  v.  Holmea,  3  J.  R.  499.    Coortf  of 

Juaticea  of  the  Peace,  104,  lOa  ▼•  L  461. 
Servant  v.  Arden,  1  J.  C.  R.  ea    CniHCiw 

FUading,  160a  ▼.  L  93a     CfuBCBiT 

PnMlice,  ie6a  V.  L  36a 


NAMES  OF  CASES. 


Ixr 


Service  v.  Heermance,  1  J.  R.  91.    Pleadinff, 

253,  254.  281.  v.  ii.  207.  210. 
y. ^  2  J.  R.  96.    Pleading, 

204.  V.  iL  202. 
SewioDS  V.  Phinoey,  11  J.  R.  162.    Insoltent, 

5&  V.  ii.  ao. 
8eton  V.  Low,  1  J.  C.  1.    loBunnce,  1.  3. 155. 

16&  ▼;  ii.  34.  52,  5a 
Seymoar  v.  Brown,  19  J.  R.  44.      Bailment, 

15.  T.  L  109. 
V.  Delancey,  6  J.  C.  R.  222.  Chan- 

CKRT— j^ppeeflMiil,  66.  80,  81.  ▼.  i.  169,  170. 
V.  Hazard,  1  J.  C.  R.  1.     Chancx- 


mT— JVtf  JSxeai,  1464, 1465.  v.  i.  985. 

▼.  Minturn,  17  J.  R.  169.     Accord 


and  Satiaftction,  10,  11.  r.  i.  5.     Bills  of 
Exchange,  du;.,  197.  ▼.  L  138,  139. 

V.  Seymour,  4  J.  C  R.  409.    Chan* 


cm^Y -^  PUad%ng0,   1598,   1599.  ▼.  i.  338. 

CnAVCMRTSwrogaUtf  2033,  2084,  2035. 

▼.  L  382. 
Sbftdwkk  V.  PhillHNi,  3  C.  R.  129.     Practice, 

109.  y.  ii.  258. 
Sharp  ▼.  Dorr,  15  J.  R.  531.    Praetice,  167. 

v.iL264. 
V.  Doaenhary,  C.  C.  134.    2  J.  C.  117. 

Practice,  280.  v.  ii.  274. 

-,  Matter  of,  10  J.  R.  486.    PartitioB,  la 


▼.  iL162. 
▼.  Sharp,  3  J.  C.  R.  407.    CBABcaaT— 

Pleading,  y.  i.  340. 
y.  United  Ins.  Co.,  14  J.  R.  201.    Evi- 

dence.  46.  y.  i.  570.    Ships  and  Seamen,  3. 

y.  ii.  371. 
Shaver  v.  Ehle,  16  J.  R.  201.    Evidence,  121. 

280.  v.  L  577.  563. 
v.  Radley,  4  h  C.  R.  319.     Ckahce- 

MT-^CMs,  ^9.  V.  i.  904.     CnAncBar— 

£«dke«,  dtc,  1182L  v.  L  296.     CBAJrcxar — 

TtuHB,  2073.  v.  i.  386. 
Hhaw  V.  Colfax,  3  C.  R.  96.     Practice,  169, 

170.  V.  ii.  264. 
v.  Crawford,  10  J.  R.  236.    Highways, 

41.  v.  ii.  8. 
V.  Wtlmerden,  2  C.  R.  38a    Insolvent, 

47.  v;  ii.  29. 

v.  White,  13  J.  R.  179.    Dower,  46.  v.  L 

521. 
Shawangnnk,  Overseeis  of,  v.  Overseers  of 

Mam&ating,  IJ.  R.  54.    Poor,  48,  49.  v.  ii. 

244.. 
Shear  v.  Overseers  of  Hillsdale,  13  J.  R.  496. 

Assumpsit,  2.  v.  i.  56.     Pleading,  39.  y.  ii 

187.    Poor,  72.  V.  ii  246. 
Sheffield  v.  Watson,  1  C.  R.  22.     Practice, 

445.  v.  ii.  267. 
V. ,  3  C.  R.  69.     Principal 

and  Agent,  48.  v.  il.  814. 
Sheldon  v.  Dark,  1  J.  R.  5ia     Phyaie  and 

Surgery,  L  v.  ii.  182. 
V.  M'Evers,  1  1.  C  169.     Erot,  37, 

38.  v,  i  553. 

v.  Sheldon,  13  J.  R.  220^    TmsH,  5. 


15.  V.  fi  423.  425. 

v.  Soper,  14  J.  R.  352.     Exeeutioii, 


56,  57.  v.  i  609, 610.     Trover,  1.  25.  v.  ii 
417.  419. 
Shephard  v.  Boyce,  2  J.  R.  406.     Pleading, 
5ai.v.ii233. 


Shephard  v.  Hees,  12  J.  R.  433.     Towns,  1. 

v.  ii  40a    Trespass,  52.  v.  ii.  409. 
v.  Little,  14  J.  R.  210.    Assumpsit, 

15, 16.  v.  i  57.     Evidence,  13a  144.  v.  i 

579,  580. 

V.  M'Evers,  4  J.  C.  R.  136.    Chan- 


CKRT-^  !ZVtwfs,  2059. 2062, 206a  2076, 2077. 
v.  i  385,  386,  387. 

V.  Merrill,  2  J.  C.  R.  27&    Chance- 


KT— ^tflori,  167. 199.  v.  i  186, 187.    Chan- 
cxET — Least,  1188.  v.  i  297. 

V ,  13  J.  R.  475.    Mi  of  Ex- 


ceptions, 18.  V.  i  117.  Error,  61.  v.  i  555. 
Pleading,  234.  v.  ii  205.  Slsnder,  32.  36. 
V.  ii#  385. 
Shepherd  v. ^  3  J.  C.  R.  423.  Chan- 
cert — Pkadinga,  1 623.  v.  i  -340.  Chance- 
mr^PrwHee,  1774.  v.  i  35a 

V.  Mitchell,  10  J.  R.  112.     Pilot,  2, 


3,  4.  V.  ii  182. 

V.  Ryers,  15  h  R.  497.    Award,  17. 


V.  i  9a     Covenant,  80,  81.  v.  i  442,  44a 
Ejectment,  17.  v.  i  52S. 

V.  Shephard,  7  J.  C.  R.  57.    Chan- 


CEET — .^cfum,  50.  V.  i  166.  CHANCEKr — 
Hu^and  and  Wife,  669,  87a  886,  887.  v.  i 
261.26a 

V.  Watioas,  3  C.  R.  16a     Agree- 


ment, 66,  &.  V.  i  31.     Assumpsit,  4a  v.  i 

61.    Award,  69,  70.  v.  i  94,  95. 
Sheman  v.  Boyce,  15  J.  R.  44a    Execution, 

58.  v.  i  61a    Sheriff,  15.  v.  u.  3S9. 
— —  V.  Croshy,  11  J.  R.  7a     Evidence, 

lOa  V.  i  57a    New  Trial,  57.  v.  ii  148. 
■  V.  Dodge,  6  J.  C.  R.  107.    Chanck- 

mr — Idkon  Cj/keny  1261.  v.  i  30a 
Sherborne,  Overeeers  of^  v.  Overseers  of  Nor- 
wich, 16  J.  R.  18a  188.     Poor,  30, 31, 32. 

v.  u.  241. 
Sheritt  v.  Crosby,  14  J.  R.  350.     Assumpsit, 

171.y.i7a    Frauds,  62.  V.  i  64a 
Sherwood  v.  Tremper,  11  J.  R.  40a   Practice, 

5ia  V.  u.  29a 
Shipley  v.  Mechanica'  Bank,  10  J.  R.  484. 

Mandamus,  14, 15w  v.  ii.  127. 
Shippey  v.  Henderson,  14  J.  R.  178.     As- 

Buoipsit,  49.  V.  i  61.    Insolvent,  19.  v.  ii  26. 

Pleading,  7a  351.  v.  ii  190. 2ia 
Short  V.  Wilson,  13  J.  R.  3a    AeUon  on  the 

Case,  45.  v.  i  15.     Lease,  14.  v.  ii  109. 

Tnst,  a  V.  ii  423,  484. 
Shottenkirk  v.  Wheeler,  3    J.  C.  R.  275. 

Cbancbrt  —  Ebeculioii,   60a   v.  i    23a 

CHANCEaT-^AM%8ieiil,  1101.  V.  i  288. 
Shotwell  V.  Daniels,  8  J.  R.  341.     Practice, 

115, 116.  v.  ii  259. 

V.  Few,  7  J.  R.  32.    Trover,  49.  v.  ii 

•  421. 

,  Matter  of,  10  J.  R.  304.     Forcible 

Entry,  dtc,  3, 4. 31, 32.  v.  i  632, 633, 634. 
V.  >(orray,  1  J.  C.  R.  512.     Cban- 


CSET— «%rseNi€n<,  97.  v.  i  374.     Csance- 

RT-^iM^aisiil,  1094, 109a  v.  i  288. 
— • V.  Wendover,  1  J.  R.  65.     Tender, 

9, 10.  v.  ii  40a 
Shufelt  v.  Cramer,  20  J.  R.  309.     Courts  of 

Justices  of  the  Peace,  24a  v.  i  474. 
Shnhys  v.  Owens,  14  J.  R.  d4a     Practice, 

l£  46a  V.  ii  2ea  269. 


Ixi4 


NAMES  OF  CAS£6. 


Shnmvay  v.  Fowler,  4  J.  R.  435.   New  Trial, 

30.  36.  T.  u.  145, 140. 
Shute  V.  Davis,  2  J.  C.  396.    Amendment,  13, 

14.  V.  i.  49. 
Shuter  ▼.  Hallett,  1  C.  R.  115.    Praeticev  381. 

T.  iL  28SL 
•^ — ' —  V ,  1  C.  R.  518.    Pnctioe,  617. 

V.  ii.  302. 

V.  Pa«e,  11  J.R.  19e.    needing,  207. 


T.  ii.  203. 
Sickles  V.  Sharp,  13  J.  R.  497.     Fiabeiiei,  6. 

▼.  L  631.    Statutes,  14.  t.  iL  301. 
Sicard  v.  Whaie,  11  J.  R.  194.    Bail, 21.  t.L 

2a    FoMifB  Laws,  9, 10.  T.  L  635. 
Sikes  V.  Ran8om,6  J.  R.  279.     BiOta  of  Sz- 

ceptiona,  6;  7. 9,  K).  v.  i«  !!& 
Sill  V.  Rood,  15  J.  R.  230.     Bilk  of  Ex- 

change,  Slc^  ▼.  i  129.    Pleadings  433..  r*  iL 

22S.    Sale  of  Chattels,  57, 56.  V.  iL  34& 
Sills  V.  Brown,  1  J.  C.  R.  444.    Ciujicxn»— 

Prmdiee,  1868.  v.  L  862. 
Suva  T.Low,  1  J.  C.  184.    lMiiiance»  27^  26, 

29. 180.  V.  iL  36,  37. 54. 
V. ,11.0.336.    New  Trial,  2.  67. 

▼.  iL  14a  148. 
Silver  Lake  Bank  ▼.  Notth,  4  J.  C.  R.  370. 

CHANCBaT— BoidtifW,  212.  t.  L  189.  Csaif- 

oiET— Cof^porafiM,  280,  281, 28%  283.  ▼,  L 

197.  CKAimani^-Afrrteiwe,  1426L  V.  L  321. 

CBAKCcaT— i^otfuv,  1573.  t.  L  a8& 
Siver  v.  North,  18  J.  &  Sia     Aiintoent, 

30.  ?.L4a 
SuMMns  y.  Betland,  10  J.  R.  68.    GaaMag,4. 

▼.  L  651. 
Slnends  v.  Catlin,  2  C.  R.  61.     Eneeutioa, 

70.  115.  119.  V.  L  eil.  615,  61&     Fm«ds, 

48.T.L64C    Writ,aT.iL44a 
SoBpeon  ▼.  Carter,  5  J.  R.  85a    Cettienit  to 

a  Justice's  Court,  32.  ▼.  L  151. 
▼.  Grifin,  9  J.  R.  131.    Bilte  of  £■« 

change,  dec,  175^  176.  ▼.  L 136. 
^. ▼.  Hart,  1  J.  C.  R.  91. }  Caavcnv-* 


V. 


14  J.  R.  63. 


•"■w^nwcfieB, 


JMdmee, 


502.  ▼.  L  2M.    CsAifeMir- 

1000.  V.  L  276. 

1156.  V.  L  294.     CwARCBU^-^TVht  TritA, 

147&  ▼.  L  327.       CMAircnaT  — Ifeo^, 

1701 .  V.  L  346.     Cmahckat— &l^r  19M, 

1985, 1986,  1987.  v.  L  376.    Piaetioe,  662. 

▼.iLdOS.    Setoff,  5.  V.  iL  859L 

▼.  Patten,  4  J.  R.  ^12.    Finad,  63. 


T.  L  64. 
Singv.  Amun,  K)  J.  R.  3081     Goeta,  60.  v.  L 

427.    Practice,  693.  ▼.  iL  307. 
Skelding  v.  Wamn,  15  J.  R.  270.    BiHa  of 

Exchange,  dtc,  210.  ▼.  L  140.     Evidence, 

274.  ▼.  L  602. 
Skelton  y.  Brewster,  8  J.  R.  376.    Frauds,  ^. 

▼.  iL  647. 
Skidmore  v.  Desdoity,  2  J.  C.  77.    Inevaoee, 

1«  2l  4. 166.  V.  iL  31  5a 
Skinner  ▼.  Dayton,  2  J.  a  R.  226.  526. 

▼. ,  13  1.  R.  807. 

'  ■  T.  I  5  X.  C  R.  351*  • 

▼. ,  17  J.  R.»7. 

T ,  19  J.  R.  5ia 

CHAFCBaT-^^trreansiil,  89.  94, 95, 06,  t.\ 

172, 173, 174.    CuAncm^Prmeiiet,  1721, 

1725.  1755.  ▼.  L  M».  3SBL     Chascxbt— 


liyiMufum,  1030, 1031.  ▼.  L  280.     Chahcx- 

aT—Prodtce,  1746, 1747.  Y.  L  351.    Chaj». 

cmBT--Jttnf</icfton,  117a  ▼.  L  296.    Cbas- 

cmwLY'^PartnerMp,  1535, 1536.  t.  L  33a 
Skinner  ▼.  Dayton,  5  J.  C.  R.  IdL    Causes* 

mY—PraeUetj  185a  ?.  L  360. 
V.  Fleet,  14  J.  R.  26a    Escape,  54, 

55.  T.  L  56a    Homine  Replegiandoy  ^  L 

v.iLa    Slnres,  2a  T.  IL  389. 
Slate  V.  Post,  9  J.  R.  81.    Pkadiw,  56.  t.  u 

18a 
Slee  ▼.  Bloom,  5  J.  C.  R.  366b  JCHAacsar— 

CSonMmi<um,  285,  286,  287,  288,  289,  29Q, 

291,  288,  293,  2M,  296.  ▼.  L   127,   198, 

--i—  ▼.  — ^— ,  19  J.  R.  456.    Cozponiion,  35, 

36, 37, 38, 39,  40,  41,  ^  4a  t.  L  419. 
▼. ^  20  J.  R.  669.     CoABcuT— 

JProdice,  1878.  v.  L  364. 
-— «  V.  — ,  7  J.  C.  R.  137*     CKAXCsaT— 

ProeUct^  1897.  v.  L  366. 
Sleght  V.  Havtriiome,  1  J.  R.  MO.    Pleadiag, 

ibO.  ▼.  iL  221,  22a 
T.  — : ^,  2  Jf.  R.  531.    ineaiaaee^ 

9a  ▼.  iL  44, 45. 

y.Kanerd  J.C.23a    Attainder,  1, 2L 


-.  1  J.C.  ML     Linritation  of 
Actions,  24.  ▼.  iL  12a 

▼.  Rhinelnnder,  1  J.  R.  19a  Eridence, 


2ia  ▼.  L  567.    Insuraaee,  9a  y.  n.  44,  45. 

Pleading,  402.  ▼.  iL  22a     Pncdce,  347. 

6437Yru.  279. 304* 
Slingerland  Y.  Mono,  7  J.  R.  46a   Fi«uda,8L 

▼•  L€4a 
— ! Y. ,  6  J.  E.  474.     Tender, 

a, 4.a7.Y.iL  399,400. 

Y.  Svait,  13  J.  R.  255.     Execa- 


fioB,  51,  52, 5a  Y,  L  609.    Interest,  24.  f.  ii. 

87.    Practice,  18.  Y.  &  25a 
Sten  Y.  WatUea,  13  J.  R.  158.    Practice,  Ii 

Y.  iL25],  25a 
Skwam  Y.  United  Ins.  Co^  1  J.  C.  151.  Imur- 

ance,  278.  y.  iL  67. 
Sloeson  V.  Beadle,  7  J.  R.  7a    Dnmages,  S3. 

Y.  L488. 
Slnby  Y.  Ckamplitt,  4  J.  R.  461.     Evidence, 

lia  V.  L  477.     LimiUtion  of  Actions,  35. 

Y.iL12a  P»espalaadS«e^45^4aT.iL 


Smedbergh  y.  Mark,  6  J.  C.  R.  13a     Chah- 
CBnT--JVfc  Aanl,  147a  Y.  L  32a 

Smedea*a  Exeentova  y.  Elmendorf,3  J. R.  165. 
Attorney  and  Comael,  !m.  y.  L  8a 

Y.  Houghtaliii&  3  a R. 4a    Debt,2 

Y.  L488.    Intereat,  9.  Y.  ii.  Ba 

Y.UtieaBank,20J.R.37a    Billsof 


Exchange,  dtc,  166. 203»  204, 205.  y.L  135. 

Smith  Y.  Allen,  18  J.  R.  245.    Evidence,  359. 

Y.L«B.    Peitflenbip,  5a  ▼.  a  171. 
Y.  Alworth,  18  J.  R.  44a     Piaetice, 

147, 14a  Y.a  26a  _ 

Y.BeU,2  C.C.E.lSa   Iiwunuioe,30a 


Y.a7a 

Y.  Biideall,  9  J.  R.  a2a     Sherii^  54. 
Y.  iL  36a 

V.  Blagg«,  1  J.  C  23a     EYideaee,  55. 


Y.  L  571. 


NAMES  OF  CASES. 


IXftk 


BaoA  T.  Bro^  IJ.  a  R.  459.  Chahcbiit-- 
Evideneey  5ia  554.  v.  L  235.  229.  Chan- 
cut— iVodMe,  1804,  180S.  y.  L  356, 
357. 

Y ,  8  J.  R.  84.    Interert,  44.  ▼.  it 

8a     New  Trial,  33,  34.   ▼.  iL  145,  146. 
Pleading,  273»  274.  v.  ii.  209. 

V.  Bjarke,  10  J.  R.  119.    Conrti  of  Jus- 


ticeB  of  the  Peace,  101.  t.  l  460. 

V.  Buinliam,  9  J.  R.  30a    Deed,  150. 


T.  i.  504. 

-,  ex  dem.  Teller,  v.  Burtis,  6  J.  R.  197. 


IMneisin,  1, 2,  3,  4, 5,  a  v.LSlS. 

V.  Carll,  5  J.  C.  R.  118.    CiiAJicntT— 


Jwri$aic^ony  1134, 1135.  ▼.  i  291, 292. 

V.  Cheetham,  SCR.  57.    Jury,  22L  24. 


▼.  ii  10&    Practice,  57a  v.  '±  296. 

V. ,  2  C.  R.  381.     Practice, 

567.  ▼.  iL  209. 

T.  CdaoD,  10  J.  R.  91.    Dktveee,  ],  2. 

V.  L  5ia 

y.  Elder,  3  J.  R.  105.    Action  on  tiie 


Case,  46,  41.  y.  L  15.  Evidence,  58.  y.  i. 
571.  Joiisdiction,  29.  v.  ii.  101.  New 
Trial,  5a  y.  iL  147.  Pleadimr,  1491  y.  iL 
196.    Practice,  680.  y.  ii  307. 

y.  Goodrich,  5  J.  R.  353.    Courts  of 


Jneticea  of  the  Peace,  47, 48.  v.  i  45a 

y.  Janaen,  8  J.  R.  111.    CeefeB,  lOa  y.  L 


430.  Error,  6a  70.  y.  i  55a  Pleadinir, 
50a  508,  509.  y.  ii  232L  Sheriff,  69.  88. 
y.  ii  364. 36a 

y.  Jones,  15  J.  R.  229.    Ac^ona,  7,  a 


y.  i  7.    Evidence,  227.  y.  i  588. 

y.  Kaiakem,  4  J.  C  R.  9a    Cnxv" 


ciRRr—HuMhand  and  Wife,  891.  y.  i  264. 

* y.  Laiber,  B  J:  C.  R.  247.    CnAiicEnT-- 

Pleading,  1678, 1679.  v.  i  344. 

y.  Lewie,  3  J»  R.  157.    Action  on  the 

Case,  42,  4a  y.  i  la 

V.  Lockwbod,  10  J.  R.  36a    Actions,  5. 


y.  i  a  Conrta  of  Jostioes  of  the  Peace, 
237.  y.  i  47a  Executors,  dtc,  19.  y*  i 
621. 

,  ex  dem.  Teller,  y.  LoriUard,  10  J.  R. 

336.  Ejectmeiit,  26,  27,  26,  29,  30.  y.  i 
S2a 

y.  Lowry,  1  J.  C  R.  459.     Cbah- 

CBitT— AywMiiM,  1001.  lOOa  y.  i  27a 

y.  Ludlow,  6  J.  R.  267.  Limitation  of 
Actions,  38, 39, 40.  y.  ii  12a  •  Partneiahi]}, 
49.  y.  ii  170. 

-,  Matter  of,  16  J.  R.  108.  Absconding 
and  Absent  Debtors,  8. 12.  y.  i  9.  Paitaer- 
afaqs  76,  77.  V.  ii  17a 

y.  Page,  15  J.  R.  395.    Eseenftion,  132. 


Smith  y.  Shaw,  12  J.  R.  257.  Martial  Law,  ], 
2.  y.  ii  129.    Trespass,  58.  59.  v.  ii  409. 

y.  Smith,  4  J.  C.  R.  281. 445.  Chaw- 
cert— Pradtce,  1887.  v.  i  364,  365. 
CHAircsBT--7Vie#to,  2102, 2103,  2104,210& 
2131. 2140.  V.  i  389,  390.  392,  39a 


y.  i  617. 

v.  Richardson,  3  C.  R.  2ia    Damages, 
l.y.i48a 

y.  Rogers,  17  J.  R.  340.'  Payment,  24. 


y.  ii  181. 

,  ex  dtwL,  Roosevelt,  y.  Van  Dosen,  15  J. 

R.  d4a     Devise,  a   v.  i  507.     Military 
Bounty  Lands,  11.  v.  ii  1^. 

y.  Rosecrantz,  6  J.  R.  97.    Bail,80.  y.i 
lOa    Execution,  2.  v.  i  605. 

y.  Sanbonie,  11  J.  R.  59.    Agreement, 


10,  IL  v.  i  2a 

y.  Sharp,  13  J.  R.  46a    Pnetioe,  14L 


d3a344  y.a.26L27& 


y. ,  2  J.  R.  235.     Billfl  of  Ex- 

change,  dLc,  217.  220.  v.  i  141.  Foreign 
Laws,  1. 14,  la  V.  i  635,63a  Interest,^ 
v.  ii  87. 

y.  Spinolla,  2  J.  R.  196.    Bail,  5.  y.  i 


96.    Foreign  Laws,  V.  i  635,  63a 
— —  y.  Stembach,  2  C.  C.  E.  158.    Insur- 
ance, 62. 130. 225. 310,  311.  v.  ii  40.48.61. 
72.    Practice,  507.  v.  ii  29a 

V.  Stewart,  6  J.  R.  4a     Ejectment, 


239.  v.  i  54a  Landlord  and  Tenant,  1,  2L 
v.  ii.  106.  Use  and  Occupation,  1,2.  v.  ii 
432. 

V.  Sutts,  2  J.  R.  9.  Certiorari  to  a  Jus- 
tice's Court,  2.  V.  i  149.  Error,  1.  v.  i 
550. 


y.  Ware,  13  J.  R.  2S7.    Assumpnt,  5a 
57.  y.  i  62. 

y.  West,  3  J.  C.  R.  36a    Chakgert-^ 


Practice,  1834.  v.  i  359. 

y.  Wells,  6  J.  R.  266.    Practice,  8a 


218, 219.  V.  ii  256,  257. 269. 

V.  Williams,  2  C.  C.  S.  110.    Evidence, 


»     —  —  —  _  _  - 
5a  V.  1.  57.    Insurance,  17.  v.  ii.  3a 

y.  Wright,  1  C.  R.  4a    Common  Car- 


riers, 9, 10.  v.  i  407.    Insoranee,  24a  y.  ii. 

63.    Usage  of  Trade,  1.  v.  ii.  431. 
Snell  y.  Loucks,  11  J.  R.  6a    Courts  of  Jus- 
tices of  the  Peace,  248.  v.  i  474. 
y.  Mbsesy  1  J.  R.  9a    Pleading,  lia 

y.  ii  19a    Sale  of  Chattels,  38.  64.  v.  ii 

34a  34a 
v.  Rich,  1  J.  R.30a    Action  on  the  Case, 

65,6a  y.i  17.    Pilot,  1.  y.  ii  182.    Ships 

and  Seamen,  4.  2a  v.  ii  371. 37a 
-*-  y.  United  Ins.  Co.,  3  J.  C.  34w    Insnr* 

ance,  297.  v.  ii.  69. 
Snyder  y.  Croy,  2  J.  R.  227.    Executors,  &C., 

26.  y.  i  622.    Pleading,  311.  3ia  342. 344, 

345. 347.  y.  ii  212l  215L 
v. ,2  J.  R.  4aa    Pleading,  399L 

v.  ii.  219. 
Salomon  v.  Mlwtry,  13  J.  R.  27.    Award,  19. 

y.  i  90. 
Sonkhiield,   Overseen   of,   v.   Overseers  of 

BkMMningiove,  2  J.  R.  lOa    Poor,  52.  v.  ii 

24a 
Soothwiefc,  Matter  of;  1  J.  C.  R.  22.    Chan- 

ccaT— /Vaeftee,  193a  y.  i  368. 
v.  Stevens,  10  J.  R.  44a    Libel, 

11. 18. 39.  v.  ii  116, 117.  119.    New  Trial, 

42.  V.  ii  14a     Pleading,  121.   y.  ii.  194, 

19a 
Sottverbye  v.  Arden,  1  J.  C.  R.  240.    Cban- 

cxaT-^H^  44a  44a  456,  457,  458,45a 

46a  y.  i  2ia  218,  219.    CnAiiCKay-*ai- 

denee,  524, 52a  54a  v.  i  22a  228.    Chan- 

cmT^Hu9hmd  tmd  ffVk,  827,  626.  y.  i 

257. 
Spader  v.  Davis,  5  J.  C.  R.  280.  20  J.  R.  544. 

CHANCBnT-^JDs&lsr  mtd  OtdUor,  356, 359. 

v.  i  90a     CBAifcuur— Asisrfielisfi,  114a 

y.  i  28a    CiiAiicsmT*>2ViisCf,  2141.  y.  L 

aoa 


Icriii 


NAMES  OF  CA8ES. 


Bpafford  t.  Griffen,  13  J.  R.  33&    Certiorari 

to  a  Justice'f  Court,  54.  ▼.  L  153L    Courts 

of  Justices  of  the  Peace,  380,  281.  ▼.  L 

477. 
Spalber/r  y.  Walrod,  1  J.  C.  l€SL    Costa,  5a 

v.i.4d& 
Spenee  v.  White,  1  J.  C.  103.    Costs,  3S.  y.  L 

424.    Set-ofi^  41.  v.  ii.  35a 
Spencer  v.  Gould,  2  C.  R.  109.     Pimctice,  44. 

232,  233.  V.  ii.  254.  269. 
▼.  Hulbert,  2  C.  R,  374.     Practice, 

310.  V.  iL  976. 

"  ▼•  RichardsoD,  7  J.  R.  116.    Prisoners, 


12.  ▼.  u.  327. 

V.  Sampson,  1  C.  R.  498.    Jury,  34, 

35b  V.  ii.  104. 

V.  Southwick,  11  J.  R.  57a  10  J.  R. 


259.    Pleading,  2ia  y.  ii.  20a 

V. ,  9  J.  R.  314.    Pleading, 

244, 245, 246, 947.  y.  iL  206. 

•  y.  Tabele,  9  J.  R.  130.    Practice,  39a 


y  ii.  275u 

-  V.  Webb,  1C.R.  118.    Practice,  255. 


y.  iL  271.    Scire  Facias,  11.  y.  iL  S^O. 

Speyer  y.  New- York  Ins.  Co,  3  J.  R.  88.  In- 
surance, 302.  y.  iL  7a 

Spicer  y.  Slade,  9  J.  R.  359.  Highway,  24. 
y.  iL  a 

Spragne  y.  Seymour,  15  J.  R.  474  Sheriff, 
114.  y.  iL  (&. 

y.  Shed,  9  J.  R.  140.  Conrto  of  Jus- 
tices of  the  Peace,  55, 5a  y.  L  45a 

Spriogstein  y.  Schcrmerhom,  12  J.  R.  357. 
Estoppel,  la  y.  L  565.  Eyidenoe,  183.  y.  L 
584.    Lease,  12,  la  y.  iL  109. 

Squires  y.  Mallory,  17  J.  R.  a  Amendment, 
34.  y.  L  44. 

Staats  y.  Executors  of  Ten  Eyck,  3  C.  R.  111. 
Coyenant,  73^  y.  L  441,  442L 

8tacey,Matterof,  lOJ.  R.32a  Habeas  Cor- 
pus, 7,  a  y.  iL  2. 

Stackhouse  y.  Habey,  3  J.  C.  R.  74.  Cham- 
caaT-^oHl^age,  1452L  ?.  L  324. 

Stafford  y.  Cde,  1  J.  C.  4ia  Practice,  258. 
y.iL279L 

y.  Corporation  of  Albany,  6  J.  R.  1. 

Albany  City,  2, 3, 4,  6,  a  y.  L  40.  Plead- 
ing, 393, 394.  y.  iL  221. 

v. —— ,  7  J.R.541. 


Albany  City,  4, 5,  6.  y.  L  40. 

y.  Green,  1  J.  R.  505.    Amendment, 


51.  y.  L  45.    Costs,  85.  y.  i.  429.    Slander, 
9.  y.  ii.  38a 

-  y.  Low,  16  J.  R.  €7.     Principal  and 


Surety,  9.  y.  ii.  330. 

-  y.  Van  Zandt,  2  J.  C.  6a     Error,  69. 


y.  L  555. 

-  y.  Yates,  18  J.  R.  327.     BOls  of  Ex- 


change, dLC,  120,  121.  154.  20a  y.  L  131. 
134.  139. 

Staleyy.  Baifaite,9C.  R.99L  Courts  of  Jus- 
tices of  the  Peace,  22a  y.  L  479L  Husband 
and  Wife,  31.  y.  iL  12. 

St  Andrew^  Church  y.  Tompkins,  7  J.  C. 
R.  14.     CuxscztLY'— Mortgage^  134a  t.  L 

3ia 

Stannaed  y.  Eldridge,  16  J.  R.  254.  Cove- 
nant, la  6a  69, 70, 71.  y.  L  435. 44L 

Stansbnry  y.  Durell,  1  J.  C.  99a  C.  C.  99. 
Costs,  8a  y.  L  4»L    Pradice.  665.  y.  ii.90a 


Stanton  y.  Henry,  11  J.  R.  13a  Awtid,  SB. 
y.  L  91. 

Starr  y.  Benedict,  19  J.  R.  455.  Court  of  Er- 
rors, la  y.  L  447. 

y.  Ellis,  6  J.  C.  R.  39a    Chavcbit- 

JlfoHlgnge,  1357, 1358, 1359.  y.  L  315. 

y.  Schuyler,  3  J.  IL  13a    Pnetioe,  67a 

y.  iL30a 


y.  Vandeiheyden,  9  J.  R.  25a    Attorney 

and  Counsel,  56, 57,  Sa  y.  L  84. 

Stebbins  y.  Grant,  19  J.  R.  19a  Cost^  77. 
y.L42a 

y.  WOson,  14  J.  R.  40a     Imoheiit, 

28.  y.  iL'  27. 

Stedfast,  ex  dem.  NicoH,  y.'I^ieoll,  3  J.  C.  18. 
Remainder  and  Reyersion,  4.  y.  iL  33& 

Steele  y.  Sonthwick,  9  J.  R.  214  Xibel,  1. 9, 
10.  y.  iL  115,  lia 

y.  Western  Inland  Nay.Co.,2  J.  R.2S3. 

Action  on  the  Case,  75.  y.  L  18.  Amend- 
ment, 52.  y.  L  4a    Costs,  34  y.  L  434 

Steere  y.  Steere,  5  J.  C.  R.  1.  Chajicbit— 
TViMfa,  2064, 2055, 2056,  2057,2058.9071 
y.L385,38a 

Steeyens  y.  Beekman,  1  J.  C.  R.  3ia  Caiy. 
CBar — lniiiiiefiMi,992.96a  y.L275. 

y.Boyce,9  J.  R.  292.     Sberiii;41. 


y.  iL3e2. 

y.  Clancey,  1  J.  R.  521.     Bui,  3a 


y.LOa 


y.  Cooperf  1  J.  C.  R.  425.  Csin- 
CKaT-*Cbfilri&iilum,  250, 251, 252. 251  t.  i. 
194, 195.  CMANcnnT— JBMoiM,  SI.  531, 
532L  y.  L  296, 227. 

y.  Howard,  12  J.  R.  19a     BMtird, 


18, 19.  y.  L  lia 
y.  Woolsey,  9  J.  R.  32&     lliUtoT 

Bounty  Lands,  a  y.  ii*  13a 
8teinbai&  y.  Columbian  liv.  Co,  2  C.  R.  I9a 

Eyidence,  309,  310.  y.  L  59a     loBannce, 

89.  81D,  311.    y.  iL  4a  71,  92.   Jury,  & 

y.iLlOa    New  Trial,  32,  aa  47.  V.  il  145. 

147. 
V. -,2C.  R.  !3i 

Practice,  507.  y.  iL  29a 

y.HsIlett,  1  J.  R.  141.     Pi^tice. 


422.  y.  u.  285. 

y.  Rhittelander,  S  J.  C.  96a    Efi- 


denee,364y.L60a    ln8mranee,407.T.iL8a 
y.  Ogden,  2  C.  R.  37a     Pnctics. 

65a  y.ad&. 

y. .  3  C.  R.  1.     Inswince^ 


287,23a  y.  a  62, 6a 

Stephewtown,  Oycrseersc^,  y.  Whtoui,  15J. 

R.  20a    Bastard,  14  y.  L  114     Fletdui^i 

47.  y.  iL  242. 
Sterling  y .  Sherwood,  20  J.  R.  204.    Plcidm?, 

54a  y.  iL23a 
Stems  y.  Patterson,  14  J.  R.  132.     Bet^i 

361.  y.  iL  Sia 
Sterry  y.  Arden,  1  J.  C.  R.  62.  261.    CiiJ 

CBRT— DeAlsr  tmd  CrwdHvr,  372.  T.i.9W. 

CHaHccnT^J7ii«6ani  amd  Wife,  831,  835^ 

833,  834.  y.  L  957.     CnAifonaT— rtflMW, 

160ay.L33a    CHAJtcnmr— iV«<«*»  1^ 

V  L  362. 
Steyensy.Col«nbiuilns.Ca,3C.R43.   Ib- 

suranee,  351.  y.  iL  7a  . 

Steyenson  y.  Beeker,  1  J.  R.  4881    fnctice, 
534  y.  iL  29a 


NAMES  OF  CASES. 


kiz 


Stewart  t.  Donffhty,  9  J.  R.  106.  Exeeutioo, 
14.  ▼.  L  60a  hbnae,  6.  38,39,  40.  v.iL  109. 
112L    Trespass,  42, 4a  ▼.  iL  40& 

V.  Edeii,d  a  R.  19L  Bills  of  Ex- 
change, dtc-  113.  136.  167.  213.  ▼.  i.  130. 
13a  137. 141.  Etecotoia,  &c.,  34.  v.  L  633. 
Pleading,  438.  t.  iL  334.     Release,  4.  ▼.  h. 


V. ,  3  C.  R.  150.    Assumpsit,  5L 

55.  V.  L  63.    Interest,  39.  v.  iL  88. 

V.  Kip,  7  J.  R.  165.     Evidence,  384. 


▼.  L  003.    ^eriff,  84.  r.  iL  36& 

▼. — .5  J.  R.  356.     Evidenoe»3^ 


34a  34&  355.  T.  L  506»  589. 

▼.  MeiM,  13  J.  R.  417.      Gouts  of 

Justices  of  the  Peace,  18a  347.  ▼.  i  468L 


474. 


▼.  Stewart,  7  J.  C.  R.  999.     Csan- 
553.   V.  i  33&      Cbah- 


caar— Hiisiomf  md  m/e,  83&  853,  854, 
855.  880.  T.  L  35a  359. 363. 

V.  WtUiams,  3  J.  C.  71.     Bail,  53. 


▼.  L  loa 

SttUson  t.  SandlM,  3  a  R.  174.     Cowta  of 

Justices  of  tiie  Peace,  73.  ¥.L456. 
Stflhrdl  T.  Mills,  19  J.  R.  901     0«afdiaii^9. 

▼.L654. 
StiinemaaDV.  Cowinif,  7  J.C.R.385u    Chih- 

caaT— PrMopol  omf  Jl^ftni^  1940. 1947.  ▼.  L 

370, 37L 
StockhafflT.Joiies,10J.R.3L    flndenee,34S. 

369L  r.  L  586.  eoa 
Stocking  t.  Driggs,  3  C.  R.  96L     Cooits  c^ 

Justices  of  the  Peace,  335.  ▼.  L  47a 
Stone  Y.  Woods,  5  J.  R.  183.     Costa,  69. 

T.L437,436.     Empe,  15, 10. 38.  t. L 559. 

561. 
Stover  T.  Orahani,  C.  C.  111.     Piactke,  145. 

v.iL368. 
Stona  r.  Liffingston,  6  J.  R.  44.     BjDeeotkm, 

9a   ▼.  L  Oa     Trorer,  43,  43,  44.  ▼.  iL 

43L 
▼.  Mann,  4  J.  C.  R.  31.     Cuamicwmj — 

£i/MReftb0n,  96a  ▼.  L  875. 
▼.  Woods,  11  J.  R.  110.     Executioa, 

135,  laa   Y.  L  617.     Piactioe,  19.   ▼.  iL 


Strangv.  Ferguson,  14  J.  R.  163.    Award,  33. 

T.  L  91. 
Stratton  v.  Herrick,  9  J.  R.  35a     Tnmpikea 

and  Turnpike  Coinpanies,  13.  t.  iL  437. 
▼.  Hubbell,  9  J.  R.  357.     Turnpikes 

and  Turnpike  Coinpanies,  13.  y.  iL  427. 
,  Matter  o^  1  J.  R.  509.    Partition,  10. 

y.  iL  163. 
Streeter  y.  Hearsey,  11  J.  R.  168.     Courts  of 

Justices  of  the  Peace,  317.  v.  L  471. 
Strong  y.  Beardslee,  18  J.  R.  130.     Courts  of 

Justices  of  the  Peace,  19a  v.  L  470. 

■        y.  New- York  Firemen  Ins.  Cou,  11  J. 

R,33a    Inenraoee,35a376^377,37ay.  iL 

64,65.79. 

y.  Smith,  3  C.  R.  3a     Courts  of  Ju»- 


tices  of  the  Peace,  13a  y.  L  464. 

y. ,3C.R.27a     PleadiMj,  334. 

y.iL305.    Trespass, 83,  8a  y. ii. 411; 

y. ,3  C. R.  160.    Plea^,  340, 

341.  y.  iL  315. 

y.  Stewart,  4  J.  C.  R.  687.     Chan- 

OBmy--JBpiieficc,  53a   y.   L  507.     Cban- 
cnY-Mfflgm^  1393.  y.  L  309. 

y.  Tomp&iM,  8  J.  R.  9a.     Bail,.  34. 


y.  L  96.     BiUs  of  Exchange,  4&«.,  33.  y.  l 
133L    Sherifl;63,e3.64.  y.iL364. 

y.  White,  9  J.  R.  161.     Insolvent^  31. 


y.  iL37. 
Slnart  y.  Mechanics^  Bank,  19  JL  R..  49a 

CBAi«cBaT--Mer«i«,  1074,  I07a  y..  L.  385. 
V.  Ridi.  1  C.  R.  183L     Tnmpikea  and 


Tnnpike  Companies,  3.  y*  £.436L 
StvoweU  y.  Vrooman,  3  C.  R..107:.     Practice, 

6ia  y.  iL  303. 
Stnrteyanty.  BsBard,9  J.RJV.^  Eianas,.33, 

34,35.  y.L64a 
Strjker  y.  Corpotatoi  of  Vkw^Ybrh^  19  J.  R. 

17a    New-York City. IflUwiL  153. 
V.Tumhu]l,3  CLRLlSa.     Jury,  4a 

v.iLlOS. 
.  Stnyyesant  y.  Tompkins  9  J.  R.  61.   11  J.  R. 

50a    Trespass,  aOLia  y.iL  406^  407. 
SocUey  y.  Delafield,  9C:J3^  333^    Insurance, 

13a  153.  335, 33a  yi  ii  40.  5K69L 

y.  Furse,  15  >.  Jt^33a     BtlbofB^ 


StonoM  y.  Snyder,  10  J.  R.  lOa     Comte  of 

Justices  of  tiie  Peace,  3.  y.  L  45a    Fiaods, 

9a  y.  L  049L 
Storrs  y.  Barker,  0  J.  C.  R.  lOa    CsAMCxaT-*- 

J9grtemaU^  lOa  y.  i  174.     CnAKcsar-- 

lWii«(,  745.  y.  L  847. 
Stoughton  y.  Ljmch,  1  J.  C.  R.  407.     Chaji* 

caaT— ^^ecouni,  34,  35w  36,  37.   y.  L  164. 

CHAircxaT— Menfl,  1009, 107a  y.  L  385. 

Cbahccat— Farflsm)k6i,  1513,  1513,  1514. 

y.L33a 

■•y. >  3  J.  C.  R.  309<     Chan- 

ccnx— Heed^  44a  y.  L  3ia     CsAiicBaT^^ 

MensiC,  106a  y.L384. 
StottghtenlMtrg^  y.  Legg,  3  J.  R.  481.     Prac- 
tice, 328.  y.  iL37a 
Stow  y.  Tift,  15  J.  R.  458.    Deed,  89.  y.  L 

49a    I>ower,  5,  a  y.  L  518.     Judgment, 

4.y.iL9a    Mortgage, 33, 34.  y. iLUB. 
y.  Wadley,  8  J.  R.  134.    Agieemenft,  3a 

y.  L  37.         • 
Strang  y.  Bariier,  1  J.  C.  339.     BaiL  90.  lia 

y.  L  104,  lOa 
YouIL  79 


chanfe,  ^tc,  44. 191.ifcji.18a  IflBv. 

tice,66a  y.iLdOa 
Suifem  y.  Townsend^  OlT. .  Ifc  35»     T^soms, 

40, 41. 87, 8&  y.  iL  4Qa  4H:. 
Sulliran  y.  Alexander;.  19  J..  SL  333l(.    Qbl- 

lector  of  Taxes,  y.  k  404, 40&.    Sll^»0i'R 

y.iL364,36a 
, V. wld«J.  R»dlL     Via^niDe, 

la  la  y.  iL  351, 3sa 

y.  Morgan,  U  I.  K,eti 


•ad 
Seamen,  7a  y.  ii.  379.. 

Snnner  y.  Bool,  13  J.  R.  47a    LlbeL13«y.iL 

iia 

Sutherland  y.  Brush,  7  J.  C.  R.  17^     CftAN- 

cxxT— jExeeiilsri,  Ac,  619.  639«  r^,  L  335^ 

33a 
Saydam  y.  Keya,  13  J.  R,  444^     Commott 

Schools,  3,  a  y.  L  409.     Trespass,  65,  6a 

103.  y.  iL  4ia  4ia 

y.  Marine  Ins.  Co.,  1  J.  R.  18L 

L49.71. 

13a 

Insurance,  199, 30a  313.  319l  400.  y.  iL57. 

73.81. 


Insuranee,  13a317, 3ia  y.  &  49. 71. 
T.  .  3  J.  R, 


In 


NAMES  OF  CASfi& 


Suydam  ▼.  M'Coon,  C.  C.  59.      Amendment, 

78.  V.  L  48. 
Sudam  ▼.  Swurt,  20  J.  R.  47&    Practice,  580. 

▼.  il  520. 
Swaine  ?.  Ferine,  5  J.  C.  R.  482.    CnAifCfniT 

^/f«r,  811,  V.  i.  254.      CRAifCBRT — Hu^- 

hand  and  m/e,  807,  808,  899.  903, 904, 905, 

906.  V.  L  265, 26a 
Swan  V.  Guille,  19  J,  R.  381.    Trespaaa,  6,  7. 

▼.iL405b 
Swartwout  v.  Hooffc,  16  J.  R.  3.     Practice, 

305.  V.  iL  276. 


V.  Parne,  19  J.  R.  295.    AaBumpsit, 

24.  y.  L  58.    httereet,  59,  60.  ▼.  ii.  90. 

T. ^  16  J.  R.  149.     Practice, 


335.  V.  iL  27a 

Snrasey  ▼.  Vanderhejden's  Adminictmtor,  10 
J.  R.  83.    Infant,  5.  t.  iL  20. 

Sweet  V.  Coon,  15  J.  R.  86.    Courts  of  Jos- 
tices  of  the  Peace,  250.  ▼.  L  474. 

T.  Oveiaeen  of  Clinton,  3  J.  R.  23. 

Bastard,  28.  t.  L  115.  Bill  of  Exceptions, 
5.  T.  L  116.  Courts  of  Geneial  SecMions  of 
the  Peace,  4, 5, 6,  7,  8, 9.  ▼.  u  447. 

T.  Palmer,  16  J.  R.  181.     Sheriff,  97. 


107.  V.  ii.  367,  368. 
Sweeting  ▼.  Turner,  10  J.  R.  216.    Evidence, 

25a  T.  L  59a    Partnenhiis  12l  ▼.  iL  166. 
Swett  V.  Colgate,  20  J.   R.  196.     Sale  of 

Chattels,  38.  47,  4a  67.    t.  iL  346,  347. 

349. 
Swift  ▼.  Deane,  6  J.  R.  523.    CiiATfCKKT'-'^ 

junction^  1014.  ▼.  L  278. 
▼. ^9  6  J.  R.  533.    Evidenee,  333. 

337.  V.  L  597 

'▼.  Hopkins,  13  J.  R.  318.    Priocipi]  and 


Agent,  54.  y.  ii.  315. 

y.  UyingstoB,  2  J.  C.  112.  C.  C.  122. 


Tappen  y.  Van  Wagrenen,  3  J.  R.  465. .  Bail, 
131.  y.  L  107.  Bills  of  Ezchiaee,  &c.,  3(*. 
y.  L  122. 

Taylor  y.  Betsford,  13  J.  R.  487.  Courts  of 
Justices  of  the  Peace,  227.  y.  L  47a 

y.  Bryden,  8  J.  R.  17a     Bilbof  Ei- 

change,  4lc.,  126. 12a  y.  L  133L  Evidence, 
73.  y.  L  57a 

y.  Delaneey,  2  C.  C.  E.  148.    Cha^- 

cKar^iloeciitorf,  iic^  707.  y.  L  S4a  Ex- 
ecutors and  Administrauns,  1,  2.  v.  l  619. 
Statutes,  4.  y.  iL  39L 

y.  Hatch,  12  J.  R.  340.     Pnctiee,  87. 


y.  iL  257. 

y.  Maitthal,  14  J.  R.  204. 


Etidence, 

Evidence, 
2a  y.  L  568. 

V.  WilUams,  90  J.  R.  21.    hsolveiit, 


241.  y.  L  589. 

y.  Pettihone,  16  J.  R.  66. 


Actions,  (RedL)  a  v.  L  10.     Practise,  505. 
y.iL292. 

T. 

Tabele  v.  Tabele,  1  J.  C.  R.  45.    CnxTfcmr^ 

CoiU,  330.   y.  L  202.     Chawcbrt— H*i#- 

hand  and  W^t,  88a  895.  v.  L  264, 26Sw 
Taft  y.  Brewster,  9  J.  R.  334.    Corporation,  4. 

y.  L  4ia    Pleading,  45a  y.  iS.  22a 
y.  Grosfent,  5  J.  R.  35a     ConiU  of 

Justices  of  the  Peace^  16a  y.  L  467. 
Talcot  y.  Commercitl  uis.  Co.,  2  J.  R.  124. 

Insurtnce,  27. 32L  y.  iL  36, 87. 
■  T.  ,  2  J.  ■  R.  467. 

Insnranee.  45,  y.  iL  da    New  Trial,  15L  y.  iL 

144. 

*  y.  Marine  In&  Co.,  2  J.  R.  130L    In- 


Buranee,  27. 32. 91. 17a  d6a  y.  iL  36, 37. 44. 
54.  7a 

T. ,  2  J.  R.  467.    New 


Trial,  15.  ▼.  iL  144. 

y.  Woodmii;  3  J.  R.  44a     Coati^  72. 


y.L42a 
Tallmadge  y.  Richmond,  9  J.  R.  85.     Sheriff; 

85. 126.  y.  ii.  366.  370. 
y.  StockhoUn,  14  J.  R.  342.     PraC" 

tice,  255.  y.  iL  271. 
Tallman  y.  Woodworth,  2  J.  R.  385.     Courts 

of  Justices  of  the  Peace,  43,  44.  y.  L  455. 
Tappen  y.  Kak^  12  J.  R.  120.    Ezecuton, 

£c.,  10.  41.  y.  L  62a  62a 


69.  y.  iL  31. 

Teele  y.  Fonda,  4  J.  R.  301  Action  on  Sut- 
ute,  7.  y.  L  20.  Ckanipeitjr  and  Mainte- 
nance, 15.  y.  L  158.  Inns  and  Inskeepers, 
12.  y.  iL  2a    Pleadinr,  7a  y.  iL  191. 

V. ,  7J.R.251.     Champerty  and 

Bfaintenaoce,  14.  y.  L  15a 

Tenbvoeclc  y.  Lansing,  4  J.C.  R.6D1.  Chi?- 
ciaT--afeh;jra«,  1482.  y.L392. 

V.  Lnrikgston,  1  J.  C  R.  357. 

CHAWcnRY"^jfereeiii€irf,74.  y.  L 1©.  Chi5- 
cKEr-*ZkM^  4£S.  y.  L  2ia  Cmmcw 
Laches,  Slc^  1187.  y.L297. 

Tenet  y.  Phoenix  Inaoranca  Co.,  7  J.  £.  %^ 
Insoraace,  19a  y.  iL  56w 

Ten  Eyck  y.  Tibbits,  1  C.  IL  487.   Corenast, 

14.y.L435w 

y.  Vanderpool,  8  J.  R.  1».    Bills 

of  Sxchange,  dtc.,9L  V.  L  129L  Execotors, 
dtc,  18.  y.  L  621. 

Teiment  y.  Steel,  1  C.  R.da  Practice,  251. 
y.  iL  272i 

Terry  y.  Pargo,  10  J.  R.  114.  Courtsof  Jus- 
tices of  the  Peace,  39L  y.  L  455.    ?nBC\f^ 

and  Agent,  y.  iL  310. 
Thaliinery.Rrinkeriiiiff,20J.R.3e6.   Cbasi- 

peity  and  If  ainteaaaee,  %  4,  &  t.  i.  1*^> 

157. 
Thayery.  Rogers.  1  J.  CaSSL    Pkading,  19?, 

199.  y.  ^72021  , 

y.  Van  Vleet,  5  J.  R.  111.    Comts  of 

Justices  of  tiu»  Peace,  225.  y.  L  472.  Jd^T. 

2B.  y.  iL  103, 104.  ,      ^ 

Thomas  y.  CrosweU,  4  J.  R.  491.    Mi  *^ 

y.  iL  101  ,  ^  ,  i?  r 

y ,7  J.  R.  264.   Libclt^j:' 

a  3a  y.  iL  115,  lia  11&    Plea*ag,  ^' 
y  iidSa 

-  y,  Douglass^  2  J.  C.  296.   P**^^ 


140. 180. 220.  y.  iL  261.265. 260. 

y.  M'Damel,  14  J.  R.  185.   A«c*i 


and  Sttisfhctiony  la  y.  L  a  ,<, 

y.Roosa,7J.R.4fiU   Pl«adiD«,l** 


42a  y.  ii.  107. 224.  r-^)^tl 

V.  Rumsey,  6 J.  R.  »a    ^}:^X 

■  a       Dl^.iSL«  «1«1   QRiL  .114. 390.  V.  IL 


y.iLlia    Pleaabi,a38.28a3l4.3aO. 

206. 210. 212, 2ia  ^ 
y. ,  4  J.  R.  488. 


^ Jaiy»  ^' 

.^  y.  Steoyens,  4  J.  C.  R.  607.    Csi^ 


cEBj-'Legaeyy  1192.  y.  L  »a 
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Thomas  v.  Striker,  9  J.  C.  90.  5  J.  R.  196.  l  Thorp  v.  Buriing,  11  J.  R.  285.     TrenMuw, 
Inaolvent,  21.  v.  iL  26^  ^  14.  v.  ii.  405.    Troyer,  21, 22.  v.  ii.  4ia 


V.  Thompflon,  2  J.  R.  471*    Extin* 
guisliment,  3, 4,  5.  v.  iL  €27. 

V.  Wee4  14  J.  R.  255.    Courts  of 


Justioes  of  the  Peace,  2B4.  v.  i.  477. 
Thompson  v.  Ashton,  14  J.  R.  dl6b     Sale  of 

ChatteU,  61, 62.  v.  ii  348. 
▼.  Berry,  3  J.  C.  R.  3^5.  17  I.  R. 

43&   CBARCERT^/fitoKflt,  1068. 1063,1064. 

▼.L284.286. 

V.  Biowa,  4  J.  C.  R.  619.     Chak- 


ccBT— I^eitor  and  Crtditor^  410,  411.  413, 
414y  415,  41&  T.  L  312,  3ia  Caiif- 
cwY—Execvtan,  Sic^  663,  664,  665.  677. 
eS9^  680,  681,  682.  y.  L  239, 240.  Chas- 
CERT— Ifcir,  807,  808,  809,  810.  ▼.  L  254. 
Craacert — Partmrship^  1529.  v.  i.  331. 
Chan  CERT — Practice^  1914.  v.  i.  367.  Cbaiv- 
CERT— 7rt»to,  2114.  ▼.  i  391. 

V.  Button,  14  J.  R.  84.    Pleading, 

403,  404.  V.  iL  222.  Replevin,  8.  v.  u. 
340. 

V.  Davis,  13  J.  R.  112.    Agreement, 


69.  V.  i.  30, 31. 

Y.  Gardner,  10  J.  R.  404.    Taxes, 


9, 10, 11.  V.  iL  397. 

V.  Gregory,  4  J.  R.  81.    Action  on 


the  Case,  74.  v.  L  18.    Deed,  48,  49.  v.  L 

494.    Frauds,  54.  y.  L  645. 

V.  Hardman,    6   J.   C.    R.    436. 


Chancert — PartUiortj  1502.  y.  i.  329. 

V.  Ketcham,  8  J.  R.  189.    Agree- 


ment, 89.  Y.  i.  33.  Bills  of  Exchange, 
&C.,  81.  83.  Y.  L  127.  Evidence,  148.  y.  L 
580. 

V. ,  4  J.  R.  285.    Foreign 


Laws,  18, 19, 20.  y.  L  63a 

Y.  Lockwood,  15  J.  R.  256.    Bond, 


11, 12.  Y.  L  144.    Escape,  34,  35,  36.  y.  L 
561. 

Y.  Parker,  3  J.  R.  260.    Practice, 


52a  Y.  iL  294. 

Y.  Payne,  3  C.  R.  88.   Practice,  265. 


V.  ii.  272. 

—  Y.  Robertson,  4  J.  R.  S7.    Bills  of 


Exchange,  dtc,  2f7.  227,  228.    y.  L  120. 
1«2. 

Y.  Shepherd,  9  J.  R.  262.    Practice, 


340, 341.  Y.  iL  279. 

Y.  Skinner,  7  J.  R.  556.    Practice, 


588.  Y.  iL  299. 

Y.  Tappen,  5  J.  C.  R.  518.    Chan- 


cert — Exeeviors^  ^c,  668.  y.  L  239. 

-  V.  Tompkins,  1  J.  C.  233.      Prac- 


tice, 528.  v.  iL  294. 
Thorne  y.  Deas,  4  J.  R.  84.    Action  on  the 

Case,  60,  61, 62.  v.  L  17.    Assumpsit,  68. 

V.  L6a 
. v.  Germond,  4  J.  C.  R.  d6a    Chait- 

c«rt— ProcKce,    1768,    1769,  1770.    v.    L 

T.  Halsey,  7  J.  C.  R,  189.    Cban- 

CKRT--JVe  cr€<rf,  1473, 1474.  y.  L  32a 

Y.  Peck,  12  J.  R.  315.     Principal  and 


Agent,  47.  y.  ii.  314. 
T%om  Y.  BUnchard,  5  J.  R.  508.    Libel,  4,  5. 

y.  iL  115. 
Thornton  v.  Payne,  5  J.  R.  74.     Lease,  2i  y.  iL 

107. 


l^  White,  13  J.  R.  5a    Assumpsit,  9a 

126. 128.  Y.  L  6a  70. 
Throop  V.  Cheeseman^  16  JL  R.  264.    Banks, 

9, 10, 11.  Y.  L  110,  111. 
Thurston  y.  Columbian  Iiw.  Co,  3  C.  R.  89. 

Insurance,  239.  t.  iL  ^ 
Tice  Y.  Annin,  2  J.  C.  R.  125.    Cbaitcert — 

3lsfWe,  1397,   1306,  1399^  140(^  1401. 

V.  L  319. 
Tieman  y.  WUwq,  6  J.  C.  R.  411.    Cbah- 

CERT — Costo,  337.  Y.  L  203.    Chancert — 

Ex9C9dHm,  596»  507,  596,  599.   v.  L  231, 

232. 
Ti&ny  y.  Driggs,  13  J.  TL  252.    Attorney 

and  Counsel^l,  42.  v.  L  83.    Courte  of  Jus- 
tices of  the  Peace,  29.  y.  L  454.    Inns  and 

Innkeepefs,  5, 6, 7.  y.  iL  83. 
Tillman  v.  Lansing,  4  J.  R.  45.    Escape,  7. 

Y.  L  55a    Sheriff,  96.  y.  u.  367. 
v.  Whe^er,  17  J.  R.  32a    Principal 

and  Surety,  11.  y.  iL  320, 
Tillotson  Y.  Cheetham,  2  J.  R.  63.    Practice, 

243,  244.  288.  v.  ii.  270.  274    Sheriff,  33, 

34.  Y.  iL  361. 
v. .  2  J.  R.  107.    Practice, 

242.  Y.  ii.  270. 
Y. ,  3  J.  R.  65.    Damages, 

4.  Y.  L  486.    Libel,  41,  42,  43,  44.  v.  ii 

119. 

-,  3  J.  R.  59.    Amend- 


Y. 


ment,  62.  y.  L  46. 
Y.  Preston,  3  J.  R.  229.    Interest, 

20.    Y.  iL  86.    Pleading,  300,  301.    v.  iL 

211. 
■  Y. ,7  J.  R.  285.    Trespass, 

86.  Y.  iL  411. 
Tillou  Y.  Sharpsteen,  5  J.  C.  R.  260.    Chak- 

cert — InjuncUofi,  1036.  y.  L  261. 
Tilton's  Administrators  v.  Williams,  11  J.  R. 

40a    Executors,  &c.,  67,  68,  69,  70.  v.  L 

625,  GSa 
Timmerman  y.  Morrison,  14  J.  R.  369.    Courts 

of  Justices  of  the  Peace,  49.  7a  265.  v.  L 

456.  458.  476.    Physic  and  Surgery,  2.  v.  iL 

182. 
Tmkom  v.  Purdy,  5  J.  R.  345.    Execution,  38. 

Y.L608. 
Tioga,  Overseers  of,  y.  Ovexsoers  of  Seneca, 

13  J.  R.  380.    Assumpsit,  54.  y.  L  62.    Poor, 

66,  €7.  Y.  iL  245. 
Titford  v.  Knott,  2  J.  C.  211.    EYidence,  110, 

111,  112,  lia  Y.  L  576,  577. 
Titus  v.  Neilson,  5  J.  C.  R.  452.    Chancert — 

Hi«f6afi^  and    Hye,  895,  89a   v.  L  265. 

Chahcert — Mortgagtf   1350,    1351.    y.  L 

314. 
v.  Vielie,  6  J.  C.  R.  435.    Crarcert— 

Costa,  339.  v.  L  203.     Chaitcert— Alort- 

gqgt,  1437.  Y.  L  322. 
Tebey  v.  Barber,  5  J.  R.  68.    Evidence,  150. 

Y,  L  580.    Payment,  7. 9.  y.  ii.  179. 

-  v.  Webster,  3  J.  R.  468.    Trespass, 


82.  Y.  ii.  407. 
Todd  Y.  Bariow,  2  J.  C.  R.  551.    Charcert— 

jliMinf,  188.  203, 204.  Y.  L 186, 187.    Chah- 

CERT— £rt(2fnef ,  580.  y.  L  226. 
v.  Crookshanks,  3  J.  R.  432.    Trover, 

12, 13.  Y.  iL  418. 


Intf 
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Toland  t.  Murray,  18  J.  R.  94.     Principal 

and  Ag«Dt,  7a  y.  ii  317. 
Tom,  Caie  o^  5  J.  R.  365.    SlavM,  8^  a  t.  iL 

387. 
V.  Goodrich,  a  J.  R.  9ia    EjctiMiish- 

ment,  1.  ▼.  i  687.    Partserdifp,  91.  C5,  66. 

T.  ii  167.  179L    Pleadmr,  174.  «».  ▼.  ii. 

900.924.    Principal  and  IhiiQtj,  37, 38.  T.iL 

394. 
V.  South,  3  C.  R.94S.    Inniraiiee, &314. 

r.ii.34.79. 
Tomb  ▼.  Sherwood,  13  J.  R.  989.    Champerty 

and  Maintenance,  16, 17, 1&  ▼.  L  ISa 
Tooker  v.  Bennet.  3  €.  R.  4    IneolTent,  93» 

91  ▼.  iL9a 
Torrey  ▼.  Moxehooee,  1  J.  C.  949L    Coats,  80. 

▼.  L  499.    Pnctke,  457.  504.   ▼.  ii.  986. 

300. 
Tower  ▼.Hewitt,  11  J.  R.  134.    Courti  of  Jus- 
tices of  the  Peaee,  938.  ▼.  L  47a 
V.  WiboB,  3  C.  R.  174.    Amendownt, 

46,  47.  ▼.  L  45.    Costs,  50,  51.  ▼.  L  496L 

Practice,  53.  89.  r.  iL  954. 956. 
ToweiB  ▼.  VieUe,  1  J.  C.  921.    Costs,  6a  ▼.  i. 

497. 
Towle  ▼.  Stevenson,  1  J.  C.  110.    Evidence, 

96.  ▼.  i.  575.    Principal  and  Agent,  34,  35. 

▼.  ii.  3ia 
Townsend  v.  Lee,  3  J.  R.  435.    Courts  of 

Justices  of  the  Peace,  149, 143.  ▼.  L  465. 
V.  New- York  Ins.  Co.,  1  C.  R.  4. 

Practice,  36a  v.  iL  981. 
▼.  Phillips,  10  J.  R.  98.    ConstoUe, 

9.  ▼.  L  414.     Execution,  111.   v.  L  615. 

Trespass,  105.  ▼.  iL  4ia 

▼.  Susquehannah  Turnpike  Co.,  6 


J.  R.  90.    Action  on  the  Case,  63.  v.  I  17. 

Turnpikes  and  Turnpike  Companies,  7.  ▼.  iL 

43a 
Tracey  y.  Whipple,  3  J.  R.  379.    Arrest,  1. 

▼.  L  50. 
Trappan  v.  Morie,  18  J.  R.  1.    Rent,  5.  y.  iL 

Travis  v.  Waters,  1  J.  C.  R.  48.  ^   Chancery 

v.  ,  1  J.  C.  R.  85.  V  --'Pleadings 

v. ,  19  J.  R.500.^  1552.    v.   l 

334.  CHAircBRT— iVacfice,  1867.  v.  L  362. 
Chahcert — Appetil,  v.  L 178.  Chancery — 
Co9U,  99a  999.  309,  30a  v.  i.  199,  900. 
CRANCERY^/VtMfiee,  1903, 1904.  v.  i.  dea 
Costs,  17.  v.  i.  499. 

Tieadwell  v.  M*Keel,  9  J.  C.  340.  Bafl,  «2. 
v.  L  100.    Debt,  1.  v.  L  488. 

Tredwell  v.  Steel,  3  C.  R.  160.  Covenant,  35. 
V.L438. 

Tremper  V.  Wri^t,  9  C.  R.  101.  Judgment, 
97.  V.  ii.  97.    Practice,  67.  v.  ii.  955. 

Trimble  v.  Thome,  16  J.  R.  159.  Bills  of 
Exchange,  dtc,  167,  168.  184.  v.  L  135. 
137. 

Tripler  v.  Olcott,  3  J.  C.  R.  47a  Chan- 
cery— Jiecouni^  19,  la  v.  L  161.  Chan- 
cery— Pfincip^  and  d^enl,  1949.  v.  L 
871. 

Trotter  v.  Curtiss,  19  J.  R.  160i  Interest,  50. 
v.iL  89. 

Troup  V.  Haight,  6  J.  C.  R.  385.  Chan- 
cery—Procltee,  1848, 1849.  185a  v.  L  360. 
..  V.  MuUender,  9  J.  R.  30a  Alien,  11. 
V.L38. 


Troop  V.  Sherwood,  3  J.  C.  R.  55a  Cras- 
CERY—- JMiaiee,  567,  568.  v.  L  9»,  230. 
Chancery— iVodiee,  1836,  1837,  1838, 
1839, 1840, 184L  v.  i  35a 

V.  Smith^i  Executors,  90  J.  R.  33. 

Executors,  dtc,  50.  v.  L  694.  linitatioa  of 
Actions,  la  ▼.  iL  191.  Pleading,  8Sa  ▼.  iL 
917, 

V.  Wood,  4  J.  CR.  92a   CHANcnr- 

OM  Dnih,  94a  ▼.  L  19a  CHANciar— 
^ramd,  737,  73a  ▼.  I  94a  Chanceet— 
/wQpmeni,  1K)9,  llOa  t.  i  989.  Cbancb- 
RY— SecTi  JFVicMf,  198a  v.  i.  37a 

Trusdale  v.  Jeileriea,  1  C.  Jt.  19a  Ejectnen^ 
9a  V.  i.  59a 

Trron  v.  Moooey,  9  J.  R.  358.  Agrsemeat, 
4a  V.  L  9a    Frauds,  89.  v.  L  649. 

Tucker  v.  Juhel,  1  J.  R.  90.  Insufaae^  137. 
V.  IL  49. 

V.  Woods,  19  J.  E,  19a    Agreement, 

a  102.  V.  i.  22.  35.    Asaamprit,  46.  v.  L  61. 

Tunno  v.  Lsgue,  2  J.  C.  1.  Bills  of  ExchtDge, 

&C.,  na  f7a  V.  L 131. 13a 

Tupper  V.  Powell,  1  J.  C.  R.  439.  Ceaitci- 
RY—^'iUMium,  1004.  v.L  27a  Chanceet— 
bUertsi^  1078.  v.  L  286. 

Turrell  v.  Turrell,  2  J.  C.  R.  391.  Cha5ci- 
RY— -Htts&aiu/  and  Hyt,  934.  v.  i.  269. 

TuthUl  V.  Davis,  20  J.  R.  285.  Evidence, 
284.  35a  V.  L  59a  599.  Interest,  61,  62. 
V.  ii.  90. 

Tuttle  V.  Bebee,  8  J.  R.  152.  Assignment, 
22.V.L54.    Set-off,  28.  V.  ii.  355. 

V.  Kip,  19  J.  R.  194.     Courts  of  Jus- 
tices of  the  Peace,  291,  292.  v.  L  47a 
V.  Love,  7  J.  R.  470.     Agreement,  4,5. 


V.  L  22.    Assumpsit,  6,  7.  7a  v.  L  56,  57. 
64.    Sheriff,  42.  v«  ii.  362. 

V,  Maston,  1  J.  C.  25.     Courts  of  Ju- 


tices  of  the  Peace,  72.  v.  L  45a 

V.  Mayo,  7  J.  R.  132.     Assumpsit,  8S. 


145.  V.  L  65,  66.  72.    Pleading,  41&  t.  iL 

224. 
Tuxhury  v.  Miller,  19  J.  R.  311.    Agreement, 

5a  V.  i.  29.    Pleading,  507.  v.  iL  232. 
Tyler  v.  Olney,  12  J.  R.  378.    Certiorari  to  a 

Justice's  Court,  52.  v.  L  15a     Courts  of 

Justices  of  the  Peace,  949L  V.  L  474. 

V. 

Udall  V.  Trustees  of  Brooklyn,  19  J.  &.  175. 
Brooklyn  Village,  v.  L  14a 

Underhill  v.  Van  Cortlandt,  1  J.  C.  R.  500. 
CHAifCRRY — Procfies,  1807.  v.  L  357. 

v. ^,9J.C.R.339. 

V. ^,17J*R.405.  J 

CHAifCBRY-^tfioan/,  183, 184, 185, 186.18^ 
189, 190, 191, 199, 198,  194.  901,  903.  v.  t. 
185,186,187.  Chahcrry— PleoAV,  16®- 
1628.  V.  i.  339,  340.  Chakcrry— /Vsdicf, 
1816>  1817, 18ia  V.  i.  357,  35a  Chaiwe- 
RY--J5vuleiice,  551.  558,  559.  v.  L  328, 239. 
CHAifCBRY—JicrudusfiM,  1137.  v.  L  391. 

Underwood  V.  Morgan,  11  J.  R.  425.   Agie^ 

ment,  19.  v.  I  24. 
^  V.  Btuy  vaaant,  19  J,  R.  181.   Ac 

lion  on  the  Caaei  81.  t.  i.  19. 
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Union  Bank  ▼.  Clony,  11  J.  R.  183.    Plead- 
ing, 9G0.  T.  ii.  317, 31& 
7.  >  10  J.  R.  271.    Bond,  2, 

a  V.  i.  143, 144. 
Union  Cotton  Manufactory  ▼.  Lobdell,  13  J.  R. 

46S2.    Aciiooa,  16.  ▼.  i.  7. 
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58, 54.  y.  L  440. 

>  Ma^  of;  13  J.  R.  418.    Habeas 

Corpus,  13>  14.  v.  iL  2. 

Walker  v.  Sfrartwout,  11  J.  R.  444.    Princi 

W;m1  and  Agent,  5a  v.  iL  315. 
alkill,  Overseers  o^v.  Overseas  of  Mama- 

kating,  14  J.  R.  87.    Aesompsxt,  101.  v.  L 

67.^ooriia  V.  iL24a 
WaOsworth  v.  Mead,  9  J.  R.  367.    Bastard, 

7.  T.  1.114. 
v.  BfCulleugh,  10  J.  R.  9a    Bas- 
tardy a  y.  L  114.    Juflticea  of  the  Peace,  7. 

v.  ii.  loa 
Wakh  y.  BailQe,  10  J.  R.  18a    Principal  and 

Surety,  1. 4.'y#  iL  319.  ~ 
v.  Durldn.  12  J.  R.  99.    Circuit  Courts 

of  the  United  Stales,  8.  v.  L48a    Pleading, 

161. 32a  v.  iL  199. 2ia 

v.  HiU,  3  J.  R.  44a    PneUce,  432. 


y.ii.28a 

V.  Sadpri^er,  7  J.  R.  SB7.    Costs,  4a 


Audita  (teerela,  2.  7.  9,  la  v.  L  87,  8a 
Insolvent,  13,  14.  v.  IL  25.  Partnelufam, 
51.  v.  iL  17a    Poncipal  and  Surety,  43.  v.  iL 


Wadaworth  v.  WendeU,  5  J.  C.  R.  224. 
CtfARcxnT — Agreemtnij  78,  79.  v.  L  170^ 
CaAiiGxnT— JDetti,  452, 453,  454,  455.  v.  L 
217. 

Wailing  v.  Toll,  9  J.  R.  141.  Evidence,  220, 
22a  V.  L  588.  Inftnt,  ia  v.  iL21.  Plead- 
ing, 427.  v.  iL  224. 

Wait  V.  Durand,  9  J.  R.  254.  Costs,  70,  71^ 
v.  L  42a 


y.L425. 

Walter  y.  Dew^,  16  J.  R.  222.  Pleading, 
477.  y.  iL  «2a    Rem,2a  v.  iL  339. 

Walton  v.  Walton,  7  J.  C.  R.  2Sa  Chan- 
CEnT--i>M9,  1194,  1195.  1209,  1210, 
121 U  121^  12ia  y.  L  998, 299, 300.  Chak- 
CERT— Ififf,  2219,  2220, 2921,  2S22,  2^213, 
22$M,222a.  V.L4Q2. 

Ward  v.  Ames,  9  J.  R.  189.  Ships  and  Sea- 
men, 9a  v.iL862. 

v.  Center,  3  J.  R.  271.    Action  on  the 

Case,  a  a  v.  L  12.    Neir  Trial,  19.  v.  iL 
144. 

v.  Clark,  2  J.  R.  la    Ple«4iiig,  520 


v.  iL  23a    Slander,.ia  v.  iL  S8a 

v.  Htight,  3  J.  C.  8a    Practice,  981. 


y.iL274. 

v.  Sackrider,  3  C.  R.  26a    Pleading, 
378.  y.iL22a 

v.  Storey,  18  J.  R.  12a    8bttriil(  6,  7. 


y.iL358,3Si9. 
Wardel  v.  Eden,  C.  C.  137.  1  J.  R.  531.  2  J. 

C.  121.  258.    Audita  Querela,  a   v.  L  87. 

Afliignment»  11.  la  v.  L  53»  54.    Practice, 

6^2, 673. 67a  v.  ii.  30a    Interest,  3a  v.  iL 

88.    Judgment,  24. 25.  v.  iL  9a    Practice, 

59,60.64.  v.iLSBa 
y.  FMdick,  13  J.  R.  32a    Actbn  on 

the  Case,  a  v.  L  la 
Waring  v.  Lockwood,  10  J.  R.  lOa    Couits 

of  Justices  of  the  Peace,  107.  y.  L  461. 
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Waring  ▼.  Waiffea,  1  J.  R.  340.    EvMenea, 

159.  23a  32a  ▼.  L  581.  589.  507. 
T.  Yatei^  10  J.  R.  119.    PlMdns,  54, 

55.T.ii.  188. 
Wane  ▼.  ConataQt,  4  i.  A.  33.    fincntiim, 

104.  V.  L  6)4.    FalM  lm|inaoiiBeB^  a  t.  i. 

628.    Prisooen,  35.  t.  iL  329. 
V. ,  5  J.  R.  135.    jbwolfeiit, 

21.  T.  iL  d6L 
Wamer  ▼.  Booge,  15  i.  R.  333w    Amuafrnk^ 

37.  ▼.  i.  60.  .  CoHi,  9.  ▼.  i  422: 
T.  R«cey»  20  J.  R.  74.    CoMtabte,  3; 

4.  V.  L  414. 

▼.  Slio4p  10 1.  R.  138.    TnMf$m,lOX 


•  ▼.  ii  4ia 

Waivan  v.  Lynch,  5  J.  R.  939.  Bila  af  Ear- 
change,  &C.,  59.  T*  i  125.  De^dL  50,  60^ 
61.  V.  i  495. 

T.  Mains,  7  J.  R«  476.    Tente,  IL 

y.iL40a 

▼.  United  iMmaee  Ca,3  i.  C.  231. 

Ineunnce,  37, 38.  ▼.  u.  37. 

Waahbum,  Matter  0(4  JLC.R.ia6L  Csaii- 
cmKt-^tSMntmiJnm  JiuHee^  769, 770, 771, 
772,  773,  f74.  r.  L  850.  CAurcsaT— i%i- 
ftaoff  CbfM.  801  ▼.  i  2ia 

r-  r.  jrinioy,  7  J.  R.  134.    I«m  «a4 

Innkeepen,  5.  ▼•  ii.  23L 

T.  Oveneenof  HehroO|0  J.  R.  119. 


Wataon  ▼.  Delafield,  9  C.  R.  224.  lBB«kw»ee, 
16a  ▼.  il  52.  New  Trial,  64»  65.  ▼.  ii. 
14a 

T. ^  2  C  R.  26a    Pnctiee, 


35a  ▼.ii.28a 


1  i.    R.    150. 


New 
Tiial,  45.  V.  iL  147.    Pleading,  401.  ▼.  iL 


T. 


■>tJ.R.5aa    Inmruice, 


i6ar.ii.sa 

T.  De  Pejiler,  1  C.  R.  Oa    CortB,12. 


¥.i4Sa 

T.  Dujckuifc,  3  i.  R.  335.    Bbipm  nod 


SeaiMn,  57, 5a  r.  iL  377. 

-T.  Fnller,  61.  R.  28a    Exeeotitf n,  12. 


▼4i60&    Inleie0t,3a  r. iL67. 

■  "    ..  T.  Hnmer,  5  J.  C  R.  16a    Crnxm- 

cmmj-^BumBdim,  W7,  fiea  ▼.  i  275. 

▼.  Marine  bia.  Cou,  7  J.  R.  57 •     In- 


•miiee,14a36(V361.  ▼.iL5a77. 

T.  Renwick,4  J.  C  R»  381.    Cbak- 


Baatard,  21.   ▼.  L  115»    fotm,  6L   v.   iL 
245. 
Waahington,  Oferaeen  e(  t.  Oreneen  ef 
Stanford,  3  J*  R.  19a     Poot^  3a   v.  iL 
241. 

il  Warren  Bonk  t.   Funeti' 


Bank,  4  J.  C.  R.  6a    CHAJicfcmT«-J 

Hon,  1021  T.  L  279. 
Waierburr  v.  D^afield,  1  d  R.  Qa    Pne* 

tice,  342.  T.  iL  Sra 
Waterman  T.Haakina,  7  J.  R.  260.    Pleading, 

339.  V.  iL  211 
V. ^  11  X.  R.  22a    Judg. 

ment,  10, 11.  r.  iL  91 

?.  Van  BenacMen,  13  J.  R.  425. 


Coats,  3a  T.  L  421 
Watera  v.  Boniet,  14  J«  R.  30a    Endeaee, 

36a  ▼.  L  600. 
T.  Stewart,  1  C.  C.  E.  47.    Cbait- 

CBAT— EmchIion,  589.  ▼.  L  23a    Ezecu-^ 

turn,  la  ▼.  L  6oa 
V.  Tfavia,  9  J.  R.  45a    Chancxat— 


JIgreemeva,  63, 64, 65. 67,  6a  ▼.  L  168, 169. 
CHAncnnT— JF^wMea,  185a  ▼.  L  361.  Paj- 
ment,  3.  r.  iL  179. 

T. ^,8J.R.50a    Cooxtoffirron, 


2,3,4,5.  T.L  44a 
WetkuM ▼. Height,  18  J.  E.  13a    Emr,31 

¥.  L552. 
1  Matter  o^  9  J.  R,  24JK.    Dower,  19, 

20, 21, 22, 2a  T.  L  5ia 
T.  Weeter,  10  J.  R.  107.    Cowti 


CEnT--iV«efwt,'lJB47.  v.  L  330. 
Wattlea¥.lAiiil,9J.R.327.    Bail,  126, 1S7. 

▼.  L  107. 
WattBT.  Oottn,  11  J.  R.  495.    Comoioik,  1, 

2,a  V.  i  405^  40&    Reati  12, 13,  14,  15u 

v,iL38a 
1. Taylor,  13  J.  R.  301    B4&  ▼•  i- 

ML 
Wmf  T.  Biftdt,  IJr.  R.  115.    Piadke,  481. 

T.a 


»— -  V.  Carey,  1  C.  R.  191.     Conrte  of  Joe- 

tioee  of  l£e  Pettee,  a  24^  2a   t.  L  451. 

451 
Wee^  T.  LaAer.  1  J.CL241&    Muid«ioQ8,3. 

v.iL12a 
WeeterT.  Beattey,  1  C  R.  47.    Actme,  6L 

▼.La    Afla«iBnait.l4a  T.LTa 
Wehh  ▼.  Ikuvm,  fe  I.  R.  4Sa    Coutof  Ik- 

1018,11,  la  ▼.L447. 
e^  dvneland,  9  J.  R.  ^MML    Attoraey 

end  ConoMd,  3a  t.  L,8a    Ptactice,  117. 

▼.  iL  25a 
■  T.  Backbffftcld,  13  J.  R.  39a    Sh^ 

and  Seamen,  8^  67, 8a  T.  iL  381. 

V.  Wilkie,  1  C.  R.  ISa    Amandaent, 


21  ▼.  L  4a 

i.  laiia,  1  C.  R.  lia    PXMtiee,  407. 

T.a2Bl 

T.  ..^-^  3  C  R.  25a    Award,  I.  49. 


of  Joatioea  of  the  Peace,  215^  5lia  t.  L 
471. 
Watkinaon  ▼.  Ingiee^  5  J.  R.  38a .  Aeeord 
and  Satiaftction,  4,  a  la  ▼.  L  4,  a 

▼.LanghtDn,4J.R.d07.    Bail,17. 


V.  L97. 


V. 


^  8  J.  R.  2ia    Com- 


nxm  Canieie,  7,  a  ▼.  L  407.    Bhipa  and 
Seamen, 25^ 2a  T.adra 


V.  L  88. 9a  Gnardiany  a  ▼.  L  651  Plead- 
in&  13a  T.  iL  UWL 

Wi^don  ▼.  Bock,  4  J.  R.  141  BiBa  of  Ex- 
change, &«.,  7a  22a  ▼.L197.1«tL  . 

WeUer  ▼.  Wajrland,  17  J.  R.  lOi  Fraoda, 
37,2a  v.LAa 

Welle  V.  Baldwin,  18  J.  R*  4a     Bood^4,  la 

^Li4a  pieediiy, 47a 47a T. aasa 

▼.  Howi^  197.  R.  »L    TVeqiaaa, 
5a  ▼.  iL  409. 

▼.  Lane,  8  J.  R.  46a    EvMsnce, 


9  J.  R.  144.    Stems  11,  12. 


▼.L6M. 

▼. 
▼.a  387. 

V.  Newldl)^  1  jr.  C. 23a  ComtaofJiia- 
tteee  of  the  Peace»  R  24.  ▼.  L  451.  451 
Executor*,  4^c.,  19.  ¥.  L  62L  JmMktion, 
a  ▼  iLOa 
Welah  T.  HiU,  9  J.  R.  100.  Bei),  14,  15^  la 
T.L97.    Practice,  100^  101.  ▼. a SSa 
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Welsh  V.  Hill,  12  J.  R.  373.     Pnx^ce,  363. 

V.  ii.  281. 
Wendell,  Matter  of,  19  J.  R.  153.    Insolvent, 

Sa  V.  ii.  38. 
, y  1  J.  C.  R.  600.    Chan- 

cnT-^Lvnatu:$   and   Idkds,    1266,    1267, 

1268, 1269.  .V.  i.  306. 

V.  Van  Rensselaer,  1  J.  C.  R.  344. 


Chancery — Deetl,  444.  v.  i.  216.  Chan- 
cery—iVotirf,  731,  732.  V.  i.  245,  24a 
Chancery— P/eorftn^,  1541.  v.  i.  333. 

-  V.  Wadsworth,  20  J.  R.  659.    Chan- 


cery—Z^i  455.  ▼.  L  217, 218. 
Wendover  v.  Ball,  C.  C.  44.    Bail,  6a  v.  i. 

102. 
V.  Hogeboom,  7  J.  R.  308.    Sale 

of  Chattels,  26.  v.  ii.  344.    Statutes  of  the 

United  States,  S.  y.  ii.  395. 
Wentworth  v.  Baraum,  10  J.  R.  238.    Courts 

of  Justices  of  the  Peace,  116.  v.  L  462. 
West  v.  Emmons,  5  J.  R   179.    Pleading,  81, 

82.  V.  iL  191. 
Westcott  V.  Cady,  5  J.  C.  R.  334.    Chan- 
cery—I>cri»c,  4a5,  486.  489.  v.  i.  221,  222. 

Chancery — Evidence^    506.     v.     L     224. 

Chancery — Pleading^    1613.     t.    L    339. 

Chancery— fra,  220a  v.  L  400. 
Westfall  V.  Van  Anker,  12  J.  R.  425.    Fish- 
eries, 1.  V.  i.  631. 
Weston  V.  Barker,  12  J.  R.  276.    Assumpsit, 

1. 1G5, 166.  V.  i.  56.  74.    Set-off,  14.  v.  iL 

354. 
V.  Weston,  14  J.  R.  428.    Executors, 

&c.,  1.  V.  i.  619. 
Wetmore  v.  Baker,  9  J.  R.  307.    Courts  of 

Common  Pleas,  5.  v.  L  448.    Partnership, 

54.  V.  u.  170, 171. 
. V.  Henshaw,  12  J.  R.  324.    Ships 

and  Seamen,  85.  v.  ii.  381. 

V.  White,  2  C.  C.  E.  87,    Chan- 


cery— Jimtmtni^  111.  v.  i.  176. 
Whallon  v.  Kauffman,  19  J.  R.  97.    Covenant, 

29.  V.  i.  437. 
Wheaton  v.  Hibbard,  20  J.  R.  290.    Assump- 
sit, 181.  V.  i.  7&    Interest,  64,  65.  v.  iL  90, 

91. 
. —  V.  SlosBon,  2  J.  C«  111.    Practice, 

316,  317.  V.  ii.  277. 
Wheeler  v.  Bailey,  13  J.  R.  366.    Assumpsit, 

40.  V.  L  61.    Escape,  11.  v.  L  559. 
V.  Board,  12  J.  R.  363.    Assumpsit, 

167, 168.  V.  L  74. 

V.  Lampman,  14  J.  R.  481.    Courts 


of  Justices  of  the  Peace,  50,  51.  192.  v.  L 
456.469. 

V.  Van  Houten,  12  J.  R.  311.    Award, 


7.  V.  L  88, 89. 
Wheelock   v.  Brinckerhoff,   13   J.   R.   481. 

Courts  of  Justices  of  the  Peace,  36,  37.  v.  L 

455. 
Wheelwright   v.    Depeyster,    1    J.    R.  471. 

Pleading,  I69<  v.  ii.  199.    Prize,  1,  2,  3,  4. 

V.  iL  339.    Sale  of  Chattels,  4,  5,  6,  7,  8. 

T.iL342. 
Whipple  V.  Foot,  2  J. R.  4ia    Chattels,2.  v.  L 

408.    Execution,  la  v.  L  606.    Frauds,  38, 

39.  V.  L  64a 
V.  Lansing,  3  J.  C.  R.  612L    CraH' 

cery— l^Dttfencs,  569, 570.  ▼.  L  230. 
Whitaker  v.  Cone,  2  J.  C.  58.    Agreement, 

Vol.  IL  80 


46.  V.  L  28.  Champerty  and  Maintenance, 
9,  10.  V.  i.  157.  United  States,  1.  v.  iL 
430. 

Whitaker,  Matter  of,  4  J.  C.  R.  378.  Chan- 
cery—GNarrfum  and  Ward,  785,  786,  787. 
V.  L  251, 252.  Chancery— ^t/cm<,  96a  v.  L 
272, 

^ —  V.  Whitaker,  6  J.  R.  112.  Execu- 
tors, &c.,  35.  V.  L  622.  Husband  and  Wife, 
8,  9, 10, 11, 12.  V.  ii.  10. 

Whitbeck  v.  Cook,  15  J.  R.  48a  Covenant, 
5a  68.  95.  V.  L  440,  441.  444.  Highway,  4. 
V.  ii.  4.  Husband  and  Wife,  36.  v.  iL  la 
Pleading,  22, 23.  436.  v.  iL  185.  225. 

V.  Shoefclt,  9  J.  R.  265.    Actions, 

(Real,)  a  V.  L  10. 

V.  Van  Ness,  11  J.  R.  409>    Pay- 


ment, 21.  V.  ii.  180. 
White  V.  Canfield,  7  J.  R.  117.     Foreign 

Laws,  7, 8.  V.  L  635. 
V.  De  Villiers,  1  J.  R.  17a    Con&tion, 

21.  V.  L  412 

.-  V.  Haven,  5  J.  R.  351.    Cenrts  of  Jus- 


tices of  the  Peace,  130.  v.  L  464. 

V.  Kibling,  11  J.  R.  12&    Bills  of  Ex- 


change, &C.,  27.  V.  L  121.    Evidence^  192. 
27a  V.  i.  585.  59a 

V.  Lovejoy,  3  J.  R.  4481.   ibnendment, 


75.  V.  L  48. 

-  V.  Skinner,  13  J.  R..  307..   Pleadhigv 


446,  447.  V.  ii.  22a    Principal  and  Agent^ 
45,  46.  V.  ii.  314. 
—  V.  Ward,  9  J.  R.  232;.   Assnmpsit,  155. 


V.  L  7a    Courts  of  Justket  of  the  Peace, 

11.5.  V.  L  462. 
Whitestown  Religious  Society  ▼.  Stone,  7  X.. 

R.  1 12.    Agreenient,  35..  v..L  26,  37>..  Cor- 
poration, 51.  V.  L  420. 
,   Overseers  ol^  v.  Overseers   of 

Constable,  14  J.  R.  469.    Boor,,  U,  12,  13. 

15.  V.  iL  239. 
Whitmarsh  v.  Cutter,  10  J.  K..  3G£U    Lease, 

41.  V.  iL  112. 
Whitney  v.  Camp,  3  J.  R.  60.    Scire  FWuas, 

20, 21.  V.  iL  351. 
'  V.  Crosby,  3  C.  R.  8ft    Agreement, 

15,  16.  V.  L  23.    Bilis  of  Exchange^  dLC, 

80.  V.  L  127.    Pleading, 377.  v.  iL219L 
V.  Penis.  10  7.  R.  66.    Evideace, 

250.  V.  L  590.    Partnership,  IL  t.  ii.  166. 
y.    M'Kinney,   7   J.   C.   R.    144. 


CnAvc^Kf-^Mmigag^  1441^  U42,  144a 
V.L323.  Chahcxry— P^<i(^,1562»156a 
T.L334. 

V.  New- York  Firemen  Ins.  C6.,  18  J. 


R.  206.    Insurance,  287.  v.  ii.  68. 

V.  Sterling,  14  J.  R.  215.    Partner- 


ship, 14,  15,  la  V.  iL  166,  167.    Practice, 
612.  V.  iL  301. 

Wickham  v.  Conklin,  8  J.  R.  220.  Cham- 
perty and  Maintenance,  6,  7.  v.  L  157. 
I>eed,  137.  v.  L  50a  Ejectment,  96.  v.  i. 
53a 

v.  Freeman,  12  J.  R.  18a    Trespass, 

21, 22.  V.  ii.  406. 

V.  Miller,  12  J.  R.  320.    Courts  of 


Justices  of  the  Peace,  274,  275,  97a  v.  L 
477.    Frauds,  13.  v.  L  640. 

v.  Waters,  C.  C.  49.    View,  v.  iL 


430. 


tfZTiu 
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Widrig  V.  Oyer,  13  J.  It.  124.  Slander,  25. 
V.  ii.  384. 

Wiest  V.  Critsinger,  4  J.  R.  117.  Courts  of 
Juflticea  of  the  Peace,  162.  v.  i.  467. 

Wigbtman  r.  Wightman,  4  J.  C.  R.  34a 
CaAvcTKY—Htisband  and  Wxft,  819,  820, 
821.  822, 823.  v.  i.  255,  25a  Chawckrt— 
Jwnsdictum,  1119.  v.  i.  290. 

Wiggins  V.  Armstrong,  2  J.  C.  R.  144.  Chan- 
cery— Debtor  and  Creditor,  354.  v.  i.  205. 
Chance RT — h^undtion,  968.  v.  i.  273. 

■  V.  Bush,  12  J.  R.  306,    Agreement, 

53.  ▼.  i.  29.    BUls  of  Exchange,  dtc,  40. 53, 

54.  y.  i.  123, 124. 

Wilber  v.  Day,  2  C.  R.  375.  Certiorari  to  a 
Justice's  Court,  2A,  79.  y.  i.  152. 15& 

V.  Grace,  12  J.  R.  68.  10  J.  R.  453. 

MiUtia,  a  V.  ii.  134. 

V.  How,  8  J.  R.  444.    Agreement,  40. 


67.  ▼.  L  28.  30. 
WUcoz  Y.  Fitch,  90  J.  R.  472.    Frauds,  47, 

48.   ▼.  L  645.    Limitation  of  Actions,  19. 

y.  iL  121. 
V.  Ten  Eyck,  5  J.  R.  78.     Condition, 

13, 14.  y.  L  411. 

y.  Woodhullf  2  C.  R.  250.    Practice, 


44a  y.  ii.  287. 
Wild  y.  GiUett,  1  J .  C.  30.    Practice,  438, 439, 

440.  y.  ii  287. 
Wilde  y.  CantiOon,  1  J.  C.  12a      Tenant 

at  Sufferance,  1.  y.  iL  396.    Trespass,  24. 

y.  iL  407. 
y.  Dunn,  11  J.  R.  459.    Courts  of  Jus- 
tices of  the  Peace,  58.  y.  L  457. 
Wildy  y.  Washburn,  16  J.  R.  49.    Certiorari, 

12,  13.  y.  L  148.    Towns,  2, 3.  y.  ii.  40a 
Wilkes  y.  Ferris,  5  J.  R.  335.    Deed,  79.  y.  L 

497.      Execution,  22.    y.  L  60a     Frauds, 

42.  4a  y.  L  644.    Sale  of  Chattels,  23,  24. 

y.  iL  344. 
y.  Hotchkiss,  5  J.  R.  360.    Practice, 

275, 27a  y.  ii.  27a 

y.  Rogers,  6  J.  R.  566.    Cbancbrt — 


PraOice,  ]S^5,  189a   y.  L  365.    Guardian, 
10.  V.  L  654. 

Wilkie  y.  Rooseyelt,  3  J.  C.  6a  Interest,  96. 
V.  iL  88. 

V. ^  3  J.  C.  20a    Interest, 

35,  3a  y.  iL  8a    New  Trial,  10.  y.  ii.  14a 

Wilkin  V.  Wilkin,  1  J.  C.  R.  111.  Chan- 
CKRT— JurMtc(«oft,  1172.  y.  L  295.  Chan- 
cert — Pariitionf  149a  y.  L  328.  Chan- 
cert — Pleading,  1584.  y.  L  337. 

Willard  y.  Fox,  18  J.  R.  497.  Courts  of  Jus- 
tices of  the  Peace,  lOa  y.  L  461. 

y.  Judd,  15  J.  R.  531.    Practice,  89. 

y.iL257. 

y.  Sperry,  16  J.  R.  121.    Cdnrts  of 


Justices  of  the  Peace,  14.  319.  y.  L  45a 
481. 

Willett  y.  Starr,  8  J.  R.  12a    Costs,  45.  y.  L 
425. 

Williams  y.  Baldwin,  18  J.  R.  489.    New  Tri- 
al, 41.  6a  y.  ii.  146. 148. 

y.  Brown,  4  J.  C.  R.  682.    Chan- 

CBRT— JDeUor  and  CrtdUor,  406,  407,  40a 
y.  L  211,  212.  Chancxrt — /tirM»cfioii, 
114a  y.  L  29a 

y.  Delafield,  2  C.  R.  329.    Insur- 


ance, 14a  15a  161.  y.iL51,  52. 


Williams  y.  Green,  3  C.  R.  129.     Practice, 

511.  y.  iL29a 
V.  Jackson,  «r  d^m,  Tibbits,  5  J.  R. 

489.    Deed,  134.  y.  L  502.    Ejectment,  43; 

44.  y.  L  S28 

-,  Matter  of,  C.  C.  113.    1  J.  C.  4ia 


Prisoners,  a  4, 5.  y.  ii.  326, 337. 

y.  Rogers,  5  J.  R.  163.    Amendment, 


73.  V.  L  47.    Execution,  lOa  y.  L  61^  614. 
Writ,  a  V.  iL  440. 

y.  Sherman,  15  J.  R.  155.    Certio- 


rari to  a  Justice's  Court,  82.  y.  L  15a 
Courts  of  Justices  of  the  Peace,  265.  v.  L 
47a 

y.  Smith,  2  C.  R.  1.    Insurance,  5a 


110,  111,  112.  y.  iL  39. 46. 

y. f  2  C.  R.  la    Insurance,  la 

342. 357, 358.  y.  iL  35.  75,  76,  77.    Ships 
and  Seamen,  45.  50.  y.  iL  375,  376. 

y. ,  2  C.   R.  25a      Interest, 


28.   y.  iL  87.    New  Trial,  68,  69.  y.  iL 
149. 

y.  Spencer,  5  J.  R.  352.    Arrest,  4. 


y.  L  50.    Trespass,  64.  y.  iL  409. 

y.  Storrs,  6  J.  C.  R.  35a    Chan- 


cert — Exeeulora,  &C.,  614.  704.  y.  L  231. 
24a  Cbancert — Guardian  and  Wiod, 
782,  78a  y.  L  251.  Cnknc^Rr—hderesty 
1056.  y.  L  28a  Chancert — Parent  md 
CkOdf  1491.  y.  L  328.  Chancert— iVuict- 
pal  and  Jigenty  1942.  y.  L  370. 

y.    Vandenreer,    10   J.    R.    200. 


Amendment,  61.  y.  L  46.    Error,  74.  y.  L 

55a 

y.  Wilkin,  3  J.  C.  R.  65.    Chan- 


cert—Coftf,  29a  314,  3ia  y.  L  199. 
204. 

Williamson  y.  Dale,  3  J.  C.  R.  290.  Chan- 
cert—Jfor^goge,  1414, 1415.  y.  L  320. 

■  y.  Farisien,  1  J.  C.  R.  389.    Chan- 

cert—^Tttfiomf  and  ffy^  917,  918.  931. 

.  y.  L267,26a 

y.  Williamson,  1  J.  C.  R.  488. 

Chancert — JSvidencej  582.  y.  L  231.  Chan- 
ciifLY—Hushand  and  Wife,  919,  920,  921, 
922, 923.  y.  i.  267. 

WOlisy.  Bailey,  19J.R.268.  Evidence,  170. 
y.  L  582.    Practice,  174.  y.  iL  264. 

Willoughby  y.  Carieton,  9  J.  R.  136.  Courts 
of  Justices  of  the  Peace,  16a  y.  L  467. 
Evidence,  124.  y.  i.  578.  Practice,  5a  y.  iL 
254.  Fence  Viewers,  dtc,  2,  3,  4.  y.  L 
630. 

Wilson  y.  Boemm,  15  J.  R.  88a  Evidence, 
289.  y.  L  588. 

y.  Conine,  2  J.  R.  28a    Evidence,  35, 

da  y.  L  568.  Interest,  a  y.  iL  85.  Part- 
nership, 68.  y.  ii.  173. 

V.  Fenner,  3  J.  R.  439.     Certiorari  to 


a  Justice's  Court,  20.  3a  6a  y.  L  150.  152. 
154. 

y.  Finney,  13  J.  R.  358.    Title  to  Prop- 


erty, 16.  y.  iL  402. 

y.  Fence,  6  J.  R.  lia    Ajrreement,  70, 


71, 72.  y.  L  31.    Error,  1.  y.  l  550.    Pay- 
ment, 19.  y.  iL  181. 

y.  Gomparti,  11  J.  R.  19a    Insolvent, 


2a  y.iL2a 

y.  Guthrie,  3  C.  R.  134.    Practice, 


26a  y.iL27a 
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Ixxix 


'Wuaon  V.  Hamilton,  9  J.  R.  442.    Ch  an  cert — 

.Appeal,  163, 164.  y.  i.  182. 
V.  Lormoath,  3  J.  R.  433.    Courts 

of  Justices  of  the  Peace,  100. 232.  v.  i.  460. 

47a 

▼.  Harsh,  1  J.  R.  503.    Actions,  11. 


V.  i.  7.     Assumpsit,  83.  v.  i.  65.      Sale  of 
Chattels,  65.  y.  li.  348. 

y.  Reed,  3  J.  R.  175.    Release,  2.  y.  iL 


333.     Tenant  in  Common,  7.   y.  iL  399. 
Troyer,  a  y.  iL  417. 

y.  Troup,  7  J.  C.  R.  25.    Chancery — 


Mortgage,  1374, 1375.  v.  L  317.  Chance- 
ry—Potrer,  1704, 1705. 1717, 1718.  y.L  347, 
348. 

y.  United  Insurance  Co.,  14  J.  R.  227. 


Insurance,  146.  y.  iL  51. 
Wilt  y.  Ogden,  13  J.    R.  56.     Assumpsit, 

93, 94.  y.  L  66.    Pleading,  430,  431.  y.  iL 

225. 
Wimple  y.  Fonda,  2  J.  R.  288.    Remainder 

ana  Reyeraion,  5.  y.  iL  336. 
Winter  y.  Bank  of  New- York,  2  C.  R.  337. 

Assumpsit,  142.  y.  L  72. 
y.  Carter,  C.  C.  47.    Practice,  108. 

▼.  iL  258. 
y. — 


-,  12  J.  R.  497.    Chancery— 
Jippealj  155.  y.  L  181. 

y.  Liyingston,  13  J.  R.  54.    Agree- 


ment, 97.  y.  L  33,  34.    Election,  4.  y.  L 

549. 
Winton  y.  Saidler,  3  J.  C.  185.    Eyidence, 

271, 272.  y.  L  592. 
Wintringham  y.  Wintringham,  20  J.  R.  29a 

Judgment,  3a  y.  iL  97.    Practice,  207.  y.  ii. 

267 
Wiser  y.  Blachly,  1  J.  C.  R.  437. 607.  >  Chan- 
y.  ,  2  J.  C.    R.  488.  J    cery 

^Guardian   and    Ward,   784.    y.  L    251. 

Chancery — Jwrisdietiony  1139.    y.  L  292. 

Chancery— PlMMftfur,    1.541.    1550,   1551. 

1614,    1615..   1617.   y.   L   333,   334.   339. 

Chancery— Pradice,  180a  1869.  1908.  y.  L 

357.362.36a 
Wisner  y.  Wilcocks,  C.  C.  5a    Ejectment, 

198.  y.  L  544. 
Witherby  y.  Mann,  11  J.  R.  5ia    Principal 

&nd  Surety,  35.  y.  iL  324. 
Witmore  y.  Russell,  3  C.  R.  135.    Practice, 

454.y.iL28a 
Woert  V.  Jenldna,  14  J.  R.  352L    Damages, 

12.  y.  L  48a 
Wolcott  y.    Van  Santyoord,  17  J.  R.  248. 

Bills  of  Exchange,  &C.,  92, 9a  y.  L  128. 
Wolfe  y.  Hoiton,  3  C.  R.  8a    Certiorari,  7,  a 

y.  L  147.    Practice,  472.  y.  iL  289. 
Wood  y.  BulUey,  13  J.  R.  48a    Pleading, 

lia  133.  y.  iL  194. 19a 
y.  Dwight,  7  J.  C.  R.  295,    Chan- 
ce RY-m^ppeoL  13a  y.  L  179. 

y.  Edwards,  19  J.  R.  205.    Agreement, 

4a  112,  lia  y.  L  2a  aa    Assumpsit,  91. 

y.  L6a 

y.  Hyatt,  4  J.  R.  3ia     Tenant  at  Snf- 


feiance,  5L  y.  iL  396.    Trespass,  3a  81.  y.  iL 
407.  411. 

>,  ex  dan,  Elmendorf,  y.  Liyingstony  11  J. 
R.  da    Ejectment,  147.  y.  L  539. 

^  y.  Wood,  9  J.  R. 


Wood  y.  Peake,    8   J.  R.   69.     Constable, 

1.  V.  L  414.    Trespass,  101.  y.  iL  412, 4ia 
y.  Stoddard,  2  J.  R.  194.     Jury,  1, 2. 

y.  ii.  101. 
Woodcock  y.  Bennet,  20  J.  R.  511.    Chan- 
cery—w^eo/,  161.  y.  L  182. 
Woodham  y.  Gelston,  1  J.  R.  14a    Damages, 

a  y.  i.  48a 
Woodhull  y.  Holmes,  10  J.  R.  231.    Bills  of 

Exchange,  &c^  60.  y.  L  125.    Evidence, 

274.  278.  y.  L  592,  593. 
Woodin  y.  Hoofiit,  12  J.  R.  298.    Certiorari 

to  a  Justice's  Court,' 71.  y.  L  155. 
Woods  y.  Gibson,  6  J.  R.  125.    Sheriff,  53. 

y.ii.  36a 
y.  Hart,  3  C.  R.  96.    Practice,  28a  y.  ii 

274. 
'-  y.  Monell,  1  J.  C.  R.  502.    Chance 

RY—Extctdwn,  594,  595,  59a  y.  L  232. 

y.  Morrell,  1  J.  C.  R.  103.    Chance- 


ry—Pfcorftii^*,  1671,  1672,  lera  1680, 

1681, 1682, 1683, 1684,  1685.  y.  L  344, 345 
Chancery— Practice,  1795.  y.  L  355. 

y.  Rowan,  5  J.  R.  13a    Juiy,  3,  y.  iL 


101, 102.    Pleading,  471.  y.  ii.  229.    Sher- 
iff, 36.  y.  ii.  36a 

y.  Van  Ranken,  1  C.  R.  122.    Prac- 


tice, 310.  y.  iL  27a 

y.  Williams,  9  J.  R.  12a    Eyidmice, 


391, 392.  y.  L  602,  60a    Release,  1.  y.  iL 

33a 

Woodward,  Matter  of,  4  J.  R.  289. .  Attorney 
and  Counsel,  20.  y.  i.  82. 

V.  Murray,  18  J.  R.  400.    Execu- 
tion, 32,  33,  34.  y.  L  608. 

y.   Payne,  15  J.  R.  49a    Eyi- 


dence,  247.  y.  L  590.    New  Trial,  24.  y.  ii. 
144 

y.  Schatzell,  4  J.    C.    R.    412 


Chancery — huttndwn,    97a     y.    L    273 

Chancery— jVi  Exeat,  1476, 1477.  y.  i.  326 
Woodworth  y.  Bank  of  America,  19  J.  R.  391. 

Bills  of  Exchange,  &c,  32.  102,  lOa  201, 

202.  y.  L  121.  1».  139. 
y.  Jones,  2  J.  C.  417.    Champerty 

and  Maintenance,  11.  y.  L  157.    Cbance- 

RY— /f^uncitbn,  996.    y.    L  27a      United 

States,  1.  y.  iL  430. 

y.  Kissam,  15  J.  R.  186.    Troyer, 


32.  y.  iL  420. 

y.  Van  Buskiik,  1  J   C.  R.  432. 


257.    Ejectment,  197.  y.  L  544. 


Chancery— .^0014  19a  y.  L  187.  Chan- 
cery—Mundiofi,  1005.  y.  L  97a  Chan- 
cERY-nMt0  Trial,  1479, 1480.  y.  L  327. 

Wool  y.  Turner,  10  J.  R.  42a  Escape,  la 
y.L  559. 

Woolley  y.  Constant,  4  J.  R.  54.  Deed,  123, 
124.  y.  L  501, 502. 

Woolsey  y.  Liyingston,  5  J.  C.  R.  265. 
Chancery— P^eiuling,  1612.  y.  L  339. 

Woolstonecraft,  Matter  o(  4  J.  C.  R  80 
Chancery— WatU,  957,  958.  y.  L  271. 

Woostery.  VanVechten,10J.  R.4e7.  Stat- 
utes, 34.  y.  iL  394. 

y.  Woodhull,  1  J.  C.  R.  539.    Chan- 

CBRY— PhK<ice,  1783, 1784.  y.  L  354. 
Worthy  y.  Gilbert,  4  J.  R.  49a     Practice, 

309. 332.  y.  iL  27a  27a 
Wotten  y.  Copeland,  7  J.  C.  R.  140.    Cban- 

cery— Pofdien,  1494, 1495.  t.  L  a9a 
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Wray  y.  Swait,  10  J.  R.  93.    Bherifil  55.  v.  ii. 

303. 
Wright  V.  Columbian  Ins.  Co.,  2  J.  R.  211. 

Jury,  43.  v.  ii.  105. 
V.  Murray,  6  J.  R.  280.    Practice. 

429.  V.  ii.  286. 

▼.  Paton,  10  J.  R.  900.    Statutes  of 


the  United  States,  1,  2.  y.  ii.  394. 
Wvnkoop  V.  Burger,  12  J.  R.  222.    Way,  I, 

2, 3,  4.  y.  u.  4aL 
y.  Demarest,  2  J.  C.  R.  411.    CflAif- 

c£EY->CoJto,  348,  349.  y.  L  204. 

y.  Oyerseers  cJf  New- York,  3  J.  R. 


15.  Bastard,  123.  y.  L  113.  Poor,  2.  y.  ii 
238. 

Wylie  y.  Hide,  13  J.  R.  240.  Courts  of  Jus- 
tices of  the  Peace,  23a  277,  278, 279.  y.  L 
473.  477. 

Wysham  y.  Rossen,  It  J.  R.  72.  Ships  and 
Seamen,  78,  79, 80.  y.  iL  380. 


Y. 


Yates,  Case  of,  4  J.  R.  317.  Contempt,  1,  2, 
3,  4,  5,  6,  7,  8.  y.  L  414,  415.  Habeas  Cor- 
pus, 6.  y.  ii.  1. 

y.  Foot,  12  J.  R.  1.    Pleading,  15.  y.  iL 

"»^5.    Wager,  5.  y.  ii.  433. 

y.  Joyce,  11  J.  R.  136.    Action  on  the 


Case,  44.  y.  L  15. 

y.  Lansing,  5  J.  R.  367.  >  Habeas   Cor- 

y. ,  5  J.  R,  282.  5  pus,  9,  10, 11, 


12.  y.  iL  2.    Office  and  Officer,  6, 7,  8,  9, 
10.  y.  iL  155. 

y. k8J.  R.289.    Practice,  427. 


y.iL286. 
V.  — 


-,  9  J.  R.  395.    Contempt,  1, 


2, 3, 4, 5^  6,  7,  8.  y.  L  414,  415.    Habeas 

Corpus,  9.  y.  ii.  2. 
Yates  y.  Russel,  17  J.  R.  461.    Practice,  537, 

538,  539,540.  y.  iL  295, 296. 
y.  The  People,  6  J.  R.  237.     Contempt, 

1,  2, 3, 4, 5,6, 7,  8.  y.  iL  414,  415.    Error, 

3, 4. 17, 18, 19.  y.  L  550, 551. 

y.  Van  Rensselaer,  5  J.  R.  365.    Error, 


9.  y.  L  551.    Execution,  105.  y.  L  614. 
Yeomans  y.  Chatterton,  9  J.  R.  295.    Agree- 
ment, 54, 55.  y.  L  29. 
Yordan  y.  Hess,  13  J.  R.  492.    Evidence,  265, 

266.  y.  L  592.    Interest,  51.  v.  iL  89. 
Youle  y.  Brotherton,  10  J.  R.  363.    Courts  of 

Justices  of  the  Peace,  117.  264.  y.  L  462: 

476. 
y.  Graham,  11  J.  R.  199.    Practice,  119, 

120, 121.  y.  iL  260. 
Young  y.  Cooper,  3  J.  C.  R.  295.    Chance- 

KT—PaHitum^  1496.  y.  L  328. 

y.  Coyell,  8  J.  R.  23.    Action  on  the 

*  Case,  4,  5.  y.  L  12. 

y.  Hubbell,  3  J.  R.  430.    Cooits  of 


Justices  of  the  Peace,  201.  y.  L  47a 

y.  Oyeracker,  2  J.  R.  191.    Courts  of 


Justices  of  the  Peace,  111.  y.  L  462. 


Z. 

Zeely  y.  Yansen,  2  J.  R.  381.  Courts  of  Jus- 
tices of  the  Peace,  209.  y.  L  471. 

Zeilly  y.  Warren,  17  J.  R,  192.  Wager,  la 
V.  iL  434. 

Zieie  y.  Campbell^s  Executors,  2  J.  C.  383L 
Pleading,  1^  y.  iL  200. 

Zobiesld  y.  Bauder,  1  C.  R.  487.  Practice^ 
327.  y.  iL  27a 


THE  END. 
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